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/.    EFFECT  OF  EXEMPTION  LAWS   ON  FRAUDU- 
LENT CONVEYANCES. 

In  considering  the  effect  of  exemption  laws  upon  the 
rights  of  creditors,  and  of  the  parties  to  a  conveyance  that 
would  otherwise  be  fraudulent,  it  is  necessary  to  keep  in 
mind  the  diverse  provisions  of  these  laws  themselves ;  for 
decisions  that  are  apparently  in  conflict,  upon  careful  exam- 
ination, may  not  unfrequently  be  found  to  differ  because  they 
are  based  upon  different  statutes.  Such  acts  may  be  roughly 
divided  into  three  classes,  viz. :  firsts  those  that  exempt  cer- 
tain property  absolutely  and  unconditionally ;  second^  those 
which  exempt  certain  property  only  conditionally — as,  for 
instance,  while  the  debtor  resides  thereon,  or  uses  it  for  a 
certain  purpose ;  thirdy  those  which  allow  an  exemption 
only  when  some  positive  act  is  done  by  the  debtor — as,  for 
instance,  when  he  claims  it.  There  are  various  minor  pro- 
visions which  are  not  embraced  in  this  classification,  the 
effect  of  which  will  have  to  be  considered  in  each  case  that 
is  affected  thereby ;  but,  in  a  general  way,  a  careful  attention 
to  the  diverse  influence  of  these  three  classes  will  be  found 
to  explain  many  of  the  apparent  inconsistencies  in  the 
decisions. 

The  first  question  which  will  be  considered  is  whether  or 
not  a  debtor,  being  possessed  of  certain  money  or  property 
which  is  not  exempt  from  execution,  has  a  right  to  convert 
it  into  property  that  is  so  exempt,  with  the  express  intent 
thereby  to  defeat  the  claims  of  his  creditors.     In  the  nega- 
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tive  it  may  be  said  that  such  an  act  is  a  fraud,  and  that  no 
statute  ought  to  be  so  construed  as  to  cover  or  protect  fraud. 
Those  who  advance  this  argument  take  a  moral  ground,  con- 
tending that  every  statute  must  be  construed  according  to 
the  intent  of  the  Legislature ;  that  the  Legislature  could  never 
have  intended  to  aid  a  covinous  transaction ;  that,  therefore, 
an  exception  should  be  grafted  on  the  plain  and  direct  terms 
of  a  statute.  On  the  other  hand,  it  may  be  said  that  what 
constitutes  fraud  is  a  question  of  law ;  that  this  law  may  be 
modified  by  the  Legislature  in  the  same  way  as  any  other 
law ;  that,  when  the  Legislature  permits  a  certain  thing  from 
motives  of  public  policy,  this  cannot  be  declared  to  be  a 
fraud  by  the  courts.  An  examination  of  the  cases  will  shoAv 
that  these  conflicting  arguments  have  led  to  an  apparent 
conflict  in  the  decisions.  In  Riddell  v.  Shirley  *  the  plaintiff, 
who  brought  an  action  of  replevin  to  recover  certain  property 
which  had  been  taken  under  an  attachment,  proved  his  title 
by  the  production  of  a  bill  of  sale.  The  defendant  proved 
that  the  grantor,  being  insolvent,  had  sold  the  property  with 
the  intent  to  discharge  a  debt  secured  by  a  mortgage  on  his 
homestead,  and  that  the  plaintifl*  was  aware  of  the  intent. 
The  question  was  whether  such  a  bill  of  sale  was  fraudulent. 
The  court  said :  "  This  was,  certainly,  a  transaction  calcu- 
lated to  hinder,  delay,  or  defraud  creditors.  Although  the 
law  secures  the  homestead  from  executions  arising  from 
ordinary  indebtedness,  it  is  yet  made  chargeable  for  debts 
by  the  act  of  the  parties  interested  in  its  preservation,  and, 
in  some  cases,  by  operation  of  law.  Where  such  cases  exist, 
it  would  seem  to  be  only  fair  that  the  homestead  should 
remain  answerable  for  the  debts  charged  upon  it,  and  not, 
after  becoming  a  source  of  credit,  be  relieved  intentionally 
by  the  disposition  of  all  the  other  property  of  the  debtor, 
leaving  nothing  for  the  satisfaction  of  the  other  creditors. 
Such  a  sale,  except  to  a  creditor  in  payment  of  his  debt 
alone,  and  free  from  knowledge  of,  or  collusion  with,  the 
object  of  the  debtor,  must  be  considered  a  fraud  in  fact  and 

*  5  Cal.  488. 
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in  law.  It  is  a  sale  with  the  direct  intent  of  benefit  or  advan- 
tage to  the  seller,  to  the  injury  of  the  creditors."  In  Ran- 
dall V.  Buflfington  '  the  debtor,  being  insolvent,  took  money 
which  he  had  on  hand  and  paid  a  debt  secured  by  a  mort- 
gage upon  his  homestead.  A  judgment-creditor  instituted 
an  action  to  have  the  homestead  sold  for  the  satisfaction  of 
his  debt.  As  the  action  was  a  direct  attack  upon  that  which 
the  law  had  declared  should  be  exempt,  the  court  declined 
to  follow  the  principles  of  the  preceding  case  to  their  logical 
sequence,  saying :  "  It  is  difficult  to  perceive  how  the  payment 
of  a  debt  which  he  justly  owed,  and  which  was  past  due,  can 
be  tortured  into  an  act  to  hinder,  delay,  and  defraud  cred- 
itors. *  *  ♦  But  it  is  urged  in  apparent  confidence,  in 
the  conclusive  character  of  the  position,  that  the  payment 
resulted  to  the  benefit  of  the  defendant,  as  it  relieved  his 
homestead  of  the  encumbrance,  and,  consequently,  of  liability 
of  being  sold  for  its  satisfaction.  We  confess  our  inability 
to  see  what  difTerence  this  can  make  in  the  transaction.  The 
obligation  to  pay  the  debt  was  none  the  less  binding  because 
it  was  secured  by  a  mortgage,  and,  if  the  Hen  was  removed 
from  the  homestead,  it  was  but  the  consequence  of  an  act 
lawful  in  itself." 

A  glance  is  sufficient  to  show  that  it  is  difficult  to  reconcile 
these  two  cases  in  principle.  The  last  declares  the  payment 
of  a  mortgage  on  a  homestead  to  be  an  "  act  lawful  in  itself," 
while  the  first  holds  a  sale  to  be  fraudulent  which  was  made 
for  no  other  purpose  but  to  raise  money  to  do  this  act  which 
was  lawful  in  itself.  How  can  there  be  an  intent  to  defraud 
when  there  is  pnly  an  intent  to  do  a  lawful  act  ?  Why  should 
not  a  debtor  be  permitted  to  apply  his  property,  as  well  as 
his  money,  to  pay  a  mortgage  on  his  homestead  ?  If  it  is 
lawful  to  pay  the  debt,  is  it  not  equally  lawful  to  sell  prop- 
erty to  pay  the  debt  ? 

In  the  case  of  William  Henkel  3  the  debtor  sold  his  entire 
personal  estate  and  applied  the  proceeds  to  pay  a  mortgage 
on  his  real  estate.    Afterwards  he  declared  the  real  estate  to 

'  lo  CaL  491. 
3  2  Saw.  305. 
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be  a  homestead,  being  then  insolvent  and  having  no  other 
means  to  pay  his  debts.  The  court  held  that  the  declaration 
of  the  homestead  was  not  fraudulent,  saying :  "  Whether  or 
not  the  object  intended  to  be  obtained  by  the  homestead 
laws  is  of  sufficient  importance  to  compensate  for  the  ill 
effects  of  the  frauds  which  may  be  committed  under  them,. 
is  a  question  for  the  Legislature,  and  not  the  courts,  to 
decide." 

In  North  v.  Sheam*  the  debtor,  being  insolvent,  pur- 
chased a  lot,  erected  buildings  thereon,  married,  and  claimed 
the  lot  as  a  homestead.  Several  judgment-creditors  united 
in  an  action  to  have  the  lot  sold  in  satisfaction  of  their 
claims.  The  court  said :  "  If  none  but  the  fraudulent  debtor 
were  interested  in  the  homestead,  there  would  be  more  force 
in  the  argument  that  he  could  not  claim  the  exemption.  But 
it  is  not  given  or  intended  for  the  sole  benefit  of  the  hus- 
band or  head  of  the  family.  The  wife  has  at  least  an  equal 
interest  in  the  exemption  of  the  homestead,  and  it  was  not 
proposed  to  prove  that  she  had  been  a  participant  in  any  in- 
tentional fraud  practised  upon  the  plaintiffs.  But,  if  this  had 
been  proposed,  we  are  of  opinion  that  the  court  very  prop- 
erly refused  to  let  in  such  enquiries.  It  would  have  exposed 
to  animadversion  the  motives  with  which  the  defendants  con- 
tracted marriage,  with  the  view  to  affect  their  rights  subse- 
quently acquired.  The  law  protects  the  homestead  as  well 
against  debts  contracted  before  as  after  it  was  acquired.  To 
admit  evidence  and  enquiries  of  the  character  proposed 
would  have  a  manifest  tendency  to  destroy  the  sanctity  and 
inviolability  which  the  law  attaches  to  the  light  of  home- 
stead ;  and,  indeed,  the  practical  effect  would  be  to  deny  to 
an  unfortunate  debtor,  in  failing  circumstances,  the  right  to 
provide  a  house  for  the  shelter  and  protection  of  his  wife 
and  children.  We  cannot  give  our  assent  to  such  a  prin- 
ciple." 

In  Cipperly  v.  Rhodes  ^  the  homestead  was  allowed,  even 


4  15  Tex.  174. 

5  53  111.  346. 


EXEMPTION   LAWS.  5 

though    it  was    purchased    by  the   debtor  when   he   was 
insolvent. 

In  O'Donnell  v.  Segar*  the  debtor  disposed  of  other  prop- 
erty and  applied  the  proceeds  to  purchase  a  yoke  of  oxen, 
which  were  exempt.  The  question  was  whether  he  could 
<laim  the  exemption.  The  court  said  :  "  When  the  statute 
exempts  from  execution  certain  kinds  of  property  to  certain 
amounts,  without  any  exception  or  qualification,  I  can  see  no 
intelligible  ground  on  which  it  can  be  held  fraudulent  for 
any  man  whose  property  does  not,  in  the  aggregate,  exceed 
the  aggregate  value  of  all  the  exemptions,  but  part  of  which 
in  its  present  shape  is  not  exempt,  to  convert  or  exchange  it 
into  those  particular  kinds  of  property  which  are  exempt. 
*  *  *  The  only  fraud  claimed  to  have  existed,  in  refer- 
ence to  the  oxen,  was  that  he  might  fraudulently  have 
acquired  them  from  the  proceeds  or  exchange  of  other  prop- 
erty which  was  not  exempt,  and  this  with  the  intent  to  defeat 
the  claims  of  creditors.  This,  in  my  opinion,  if  true,  does 
not  constitute  legal  fraud  so  long  as  he  was  in  fact  engaged 
in  one  of  the  occupations  mentioned  by  the  statute  as  his 
principal  occupation,  in  which  the  use  of  the  cattle  was 
needed.  The  statute,  in  attaching  the  exemption  to  the  busi- 
ness or  employment,  must,  it  seems  to  me,  be  held  to  allow 
any  man  to  abandon  any  kind  of  business  in  which  the  ex- 
emption was  not  allowed,  and  to  adopt  one  to  which  the 
exemption  is  attached,  and  to  take  the  benefit  of  the  exemp- 
tion without  being  chargeable  with  fraud  in  so  doing,  even 
though  he  has  made  the  change  of  employment  for  the  very 
reason  that  he  will  thus  be  able  to  retain  property  which 
otherwise  would  not  be  exempt,  if  he  adopt  it  in  fact  and 
reality  as  that  on  which  he  chiefly  relies  for  a  livelihood^ 
and  not  as  a  mere  pretence  or  sham.  There  may  be  a  moral 
wrong  in  thus  keeping  property  from  creditors,  but,  if  so,  it  is 
one  which  the  statute,  on  grounds  of  public  policy  and  to 
prevent  distressing  families,  has  sanctioned  in  allowing  the 
^exemption,  and,  therefore,  is  not  legally  a  fraud." 

*  25  Mich.  367. 
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In  Pratt  v.  Burr^  the  debtor  purchased  goods  on  credit 
and  then  sold  his  entire  stock,  receiving  in  part  payment  the 
premises  which  he  claimed  as  a  homestead.  The  creditors 
filed  a  bill  to  have  the  property  sold  to  satisfy  their  debts. 
The  court  said:  "The  mere  statement  of  the  facts  decides 
the  case  in  the  conscience  of  every  honest  man ;  that  neither 
in  law  nor  justice  the  exemption  should  be  allowed.  The 
defendants  cannot  expect  the  court  to  assist  them  in  con^ 
summating  the  intended  fraud.  A  party  cannot  turn  that 
which  is  granted  him  for  the  comfort  of  himself  and  family 
into  an  instrument  of  fraud." 

Brackett  v.  Watkins®  bears  incidentally  on  the  subject 
now  under  discussion.  In  that  case  the  debtor,  being  the 
owner  of  considerable  wool,  sold  all  but  thirty  runs  of  yarn, 
which  was  taken  on  execution.  The  question  was  whether 
it  was  exempt.  The  court  said:  "The  rule,  then,  is  this: 
prima  facie  the  fleeces,  yarn,  cloth,  and  other  things  limited 
to  a  certain  amount  by  the  statute,  are  protected.  But,  if 
the  jury  believe  that  it  was  brought  down  to  the  compass  of 
exemption  with  intent  to  defraud  creditors,  they  ought  to 
find  for  the  creditor." 

There  is  also  another  class  of  cases  that  may  be  consid- 
ered in  this  connection.  Thus,  if  the  statute  merely  exempts 
property  to  a  certain  amount,  at  the  request  of  the  debtor^ 
made  at  the  time  of  the  levy,  a  concealment  of  all  other 
property  than  that  taken  in  execution  will  be  deemed  to  be 
a  waiver  of  his  right.^ 

This  review  of  the  cases  is  sufficient  to  show  that,  upon 
the  particular  point  now  under  discussion,  the  authorities  are 
conflicting.  Riddell  v.  Shirley,  Pratt  v.  Burr,  and  Brackett 
V.  Watkins  cannot  be  reconciled  with  the  principle  upon 
which  the  other  cases  are  decided.  In  each  the  court,  influ- 
enced by  moral  considerations,  has  sought  to  introduce  an 
exception  where  the  statute  has  made  none.     The  weight 

1  5  Biss.  36. 

8  21  Wend.  68. 

9  Emerson  v.  Smith,  51  Penn.  90;  Smith  v.  Emerson,  43  Penn.  456;  Free- 
man V.  Smith,  30  Penn.  264. 
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of  authority  and  the  better  reason  appear  to  be  that  this  can- 
not be  done.  If  the  statute  is  wrong,  the  Legislature  should 
correct  it. 

The  next  question  that  will  be  considered  is  whether  or 
not  a  conveyance  of  exempt  property  can  be  fraudulent  so 
as  to  render  it  liable  to  creditors.  In  examining  this  ques- 
tion it  is  necessary  to  pay  attention  to  the  difference  between 
the  various  statutes  allowing  exemptions  and  the  various  kinds 
of  exemptions.  If  the  property  is  exempt  absolutely  and  un- 
conditionally, no  conveyance  of  it  can  injure  or  defraud  the 
creditors.  Such  an  exemption  is  a  privilege  conferred  upon 
him,  and  does  not  deprive  him  of  any  of  the  ordinary  inci- 
dents of  ownership ;  among  these  is  the  power  to  sell  or  oth- 
erwise dispose  of  it.  He  may,  therefore,  transfer  it  as  he 
deems  best  for  the  purpose  of  bettering  his  condition,  or 
providing  for  his  home,  or  furnishing  his  family,  or  prose- 
cuting his  business,  or  for  any  other  object,  and  it  will  not 
be  liable  to  execution  in  the  hands  of  the  purchaser;  as  to  it 
the  creditors  are  not  deemed  to  be  creditors  so  as  to  make  a 
transfer  of  it  a  matter  of  concern  to  them.'**  If  the  debtor 
selk  his  homestead,  he  may  invest  the  proceeds  in  another 
homestead  and  take  the  title  in  the  name  of  his  wife."  If 
he  continues  to  occupy  the  homestead,  a  conveyance  thereof 
through  another  to  his  wife  will  not  render  it  liable  for  his 
debts."  It  is  necessary,  however,  that  the  conveyance,  even 
in  such  a  case,  shall  be  real  and  not  merely  colorable ;  as, 
for  instance,  if  a  debtor,  being  entitled  to  a  homestead,  makes 

»®Erbv.  Cole,  31  Ark.  554;  Danforth  v.  Beattie,  43  Vt.  138;  Smith  v. 
Ramsey,  33  Mich.  183 ;  Bond  v.  Seymour,  i  Chand.,  40  S.  C,  2  Pinney, 
105  ;  Legro  v.  Lord,  10  Me.  161 ;  Vaughan  v.  Thompson,  17  111.  78;  Wood 
V.  Chambers,  20  Texas,  247 ;  Cox  v.  Shropshire,  25  Texas,  113;  Smith  v.  Allen, 
39  Miss.  469 ;  Martel  v.  Somers,  26  Texas,  551  ;  Lishy  v.  Perry,  6  Bush,  515  ; 
Pike  V.  Miles,  23  Wis.  164;  Dreutzler  v.  Bell,  ii  Wis.  114;  Anthony  v. 
Wade,  I  Bush,  no;  Morton  v.  Ragan,  5  Bush,  334;  Foster  v.  McGregor,  11 
Vt.  595  ;  Patten  v.  Smith,  4  Conn.  450;  Crummen  v.  Bennett,  68  N.  C.  494  ; 
Kcyes  v.  Rines,  37  Vt.  260;  Monroe  v.  May,  9  Kan.  466;  Cipperly  v. 
Rhodes,  53  III.  346;  Goumans  v.  Boomhower,  3  Thomp.  &  C.  21 ;  Whiting 
V.  Barrett,  7  Lans.  106;  Hibben  v.  Lozer,  33  Wis.  319. 

"  Monroe  v.  May,  9  Kan.  466. 

"  Dreutzler  v.  Bell,  11  Wis.  114;  Pike  v.  Miles,  23  Wis.  164. 
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a  conveyance  of  it  upon  a  secret  trust  that  the  grantee  shall 
hold  it  for  his  benefit  after  he  has  abandoned  the  use  of  it  as 
a  homestead,  it  will  become  liable  to  his  creditors  after  such 
abandonment.'^  If  a  homestead  is  exempt  only  condition- 
ally while  the  debtor  occupies  and  owns  it,  then  a  convey- 
ance of  it  with  the  intent  to  delay,  hinder,  or  defraud  his 
creditors  is  void,  and  the  property  is  liable  to  them.**  Where 
the  exemption  is  only  allowed  for  goods  intended  to  be  used 
in  carrying  on  a  trade  or  business,  the  goods  will  be  liable  to 
his  creditors  if  he  changes  his  mind,  after  having  purchased 
them,  and  sells  them  with  the  intent  to  delay,  hinder,  or 
defraud  his  creditors.'^  If  the  statute  merely  exempts  prop- 
erty to  a  certain  amount  at  the  request  of  the  debtor,  made 
at  the  time  of  the  levy,  a  denial  of  his  title,  and  the  asser- 
tion of  ownership  in  another,  is  a  waiver  of  his  right  to  the 
exemption.'^ 

The  next  question  in  order  is  whether  or  not  a  purchaser 
or  grantee  will  obtain  a  good  title  to  the  exempted  property, 
although  the  conveyance  was  made  with  the  intent  to  delay, 
hinder,  or  defraud  creditors.  It  would  seem  to  follow,  as  a 
logical  sequence  from  the  principles  hereinbefore  stated,  that 
his  title  could  not  be  impeached  if  the  property  is  exempt 
absolutely  and  unconditionally.  If  a  conveyance  of  such 
property  cannot  in  law  be  fraudulent,  then  the  grantee 
obtains  a  title  which  he  may  assert,  not  merely  against  the 
debtor,  but  against  the  creditors.  A  fraudulent  conveyance 
does  not  enlarge  their  rights,  but  leaves  them  to  enforce 
such  rights  as  if  no  conveyance  had  been  made.  If  they 
insist  that  the  property  is  still  his,  they  can  only  sell  the 
same  right  as  if  he  were  the  actual  owner.  Consequently, 
they  must  sell  it  subject  to  the  right  to  an  exemption  which 
the  grantee  may  claim.'^      The  grantee  has  all  the  powers  of 

'3  Cox  V.  Shropshire,  25  Texas,  113;  vide  Delashmat  v.  Trau,  44  Iowa, 
613. 

'4  Piper  V.  Johnston,  12  Minn.  60;  Chambers  v.  Sallie,  29  Ark.  407. 

*5  Rayner  v.  Whicher,  88  Mass.  292 ;  Stevenson  v.  White,  87  Mass.  148. 

'^  DifTenderfer  v.  Fisher,  3  Grant,  30;  Gilleland  v.  Rhoads,  34  Penn.  187. 

^7Danforth  v.  Beattie,  43  Vt.  138;  Kuevan  v.  Specker,  11  Bush,  I  ;  Castle 
V.  Palmer,  88  Mass.  401 ;  Martel  v.  Somers,  26  Texas,  551 ;  Goumans  v.  Boom- 
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any  other  owner  to  defend  his  property.  He  may  defend 
his  possession  '^  against  a  purchaser  under  an  execution,  or 
institute  an  action  of  replevin  against  a  constable  who  has 
levied  on  the  property,'^  or  file  a  bill  in  equity  against  cred- 
itors who  have  seized  it,**  or  maintain  an  action  of  trover  '■ 
or  trespass  ^  against  them  for  the  seizure.  If  the  property, 
however,  is  exempt  only  conditionally  while  the  debtor  owns 
it,  the  right  to  the  exemption  ceases  with  the  conveyance, 
and  the  grantee  cannot  claim  it.*3  If  the  exemption  is  only 
allowed  upon  the  claim  of  the  debtor,  the  grantee  cannot 
assert  any  right  to  it.'* 

The  next  question  to  be  considered  is  whether  or  not  the 
debtor,  after  the  fraudulent  conveyance  is  set  aside,  may  claim 
his  exemption  out  of  the  property.  As  this  is  a  question 
upon  which  the  authorities  are  apparently  at  variance,  it  is 
proper  to  review  them  at  length.  In  Cassell  v.  Williams's 
the  debtor,  having  fraudulently  transferred  a  mare  which  was 
subsequently  taken  on  execution,  brought  an  action  against 
the  constable  to  recover  the  penalty  allowed  by  the  statute 
for  levying  on  exempt  property.  The  court  said :  "  If  a 
party  fraudulently  transfer  his  property  for  the  purpose  of 
avoiding  the  payment  of  his  debts,  or  even  sell  it  for  a  valu- 
able consideration  after  it  has  become  subject  to  the  lien  of 
an  execution  against  him,  he  cannot  afterwards  claim  the 
property  as  his,  and  recover,  from  the  officer  selling  it,  three 
times  its  value,  upon  the  ground  that  it  was  exempt  from 
execution  against  him."     In  Getzler  v.  Saroni*^  the  debtor 

howcr,  3Thomp.  &  C.  2i ;  Whiting  v.  Barrett,  7  Lans.  106;  Lishy  v.  Perry,  6 
Bush,  315 ;  Crummen  v.  Bennett,  68  N.  C.  494 ;  Hibben  v.  Lozer,  33  Wis. 
319;  Chrisman  v.  Roberts,  68  Penn.  308  ;  Rayner  v.  Whicher,  88  Mass.  292; 
Pennington  v.  Seal,  49  Miss.  518;  Keating  v.  Keefer,  5  B.  R.  133. 

*'  Wood  V.  Chambers,  20  Texas,  247. 

'9  Bond  V.  Seymour,  i  Chand.  40. 

^  Smith  V.  Allen,  39  Miss.  469. 

"  Foster  V.  McGregor,  ii  Vt.  595. 

*•  Anthony  v.  Wade,  i  Bush,  1 10. 

*3  Piper  V.  Johnston,  12  Minn.  60;  Chambers  v.  Sallie,  29  Ark.  407. 

*♦  GeUler  v.  Saroni,  18  111.  511 ;  Herschfeldt  v.  George,  6  Mich.  456. 

^5  12  111.  387. 

^18  lU.  511. 
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fraudulently  conveyed  his  homestead  to  his  wife.  The  cred- 
itors filed  a  bill  to  have  it  sold  to  satisfy  their  demands.  The 
objection  to  the  decree  was  that  no  allowance  was  made  of 
the  homestead  to  the  debtor  or  his  family.  The  court  said : 
**  The  wife,  while  the  husband  is  living,  cannot  claim  the 
benefit  of  the  statute  exempting  homesteads  from  forced 
sale  against  the  husband.  It  is  for  him,  while  living,  to  claim, 
if  he  chooses,  the  benefit  of  the  statute ;  and,  if  he  does  not, 
the  wife  cannot  enforce  the  exemption.  Besides,  the  prop- 
erty, being  conveyed  to  hinder  and  defraud  creditors,  was 
good  as  against  the  husband — the  grantor.  He,  therefore, 
could  not  claim  the  exemption  of  the  statute  in  regard  to 
that  property."  In  Vaughan  v.  Thompson  *7  the  debtor 
brought  an  action  of  trespass  to  recover  the  value  of  exempt 
property  taken  in  execution  by  the  defendant.  There  was  a 
mortgage  on  it  which  was  alleged  to  be  fraudulent.  The 
court,  holding  that  a  mortgage  of  exempt  property  could  not 
be  fraudulent,  decided  that  the  "  plaintiff,  as  mortgageor  in 
possession,  may  sustain  this  action  of  trespass  for  levying 
upon  and  selling  it."  In  Newman  v.  Willetts '®  the  creditors 
filed  a  bill  to  set  aside  a  fraudulent  conveyance.  The  decree 
allowed  a  homestead  right  out  of  the  property.  The  court, 
on  appeal,  said :  "  There  was  no  error  in  directing  the  sheriff 
to  set  off  to  Mrs.  Newman  a  homestead  in  the  premises,  in 
pursuance  of  the  statute." 

In  Sumner  v.  Sawtelle  ^  the  debtor,  having  purchased  a 
piece  of  property,  caused  the  conveyance  to  be  made  to 
another.  The  court  said  :  "  It  is  the  owner  of  property  who 
can  plead  the  defence  of  exemption,  and  he  must  plead  it 
in  his  own  behalf,  and  not  for  another.  The  defendant, 
Sawtelle,  cannot  interpose  this  plea  in  regard  to  the  prem- 
ises in  question,  for,  as  has  been  seen,  he  does  not  own  them, 
nor  has  he  any  interest  of  any  kind  whatever  in  them.  Mrs. 
Strout  cannot  plead  the  act,  for  she  does  not  pretend  that  she 
occupies  the  premises  as  a  homestead.    And,  as  the  premises 

«7  17  111.  78. 

»8  52  111.  98. 

»9  8  Minn.  309. 
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were  not,  and  could  not  legally  be,  the  homestead  of  Saw- 
telle,  any  evidence  touching  his  occupation  of  them  for  that 
purpose  was  irrelevant  and  immaterial,  and  did  not  disprove 
the  fraud  which  the  law  presumes  in  such  conveyance  against 
creditors." 

In  Piper  v.  Johnson  ^  the  creditor  instituted  an  action  to 
set  aside  a  deed  as  fraudulent.  The  court  said  :  "  How,  then, 
can  the  appellant  have  a  homestead  right  in  the  premises  in 
question  as  against  the  plaintiff,  or  against  any  person  ?  He 
is  estopped  to  deny  the  validity  of  said  deeds,  which,  as 
against  every  person  but  those  whom  he  intended  to  defraud 
thereby,  are  valid.  A  person  is  not  allowed  to  defeat  his 
contract  or  deed  by  alleging  his  own  turpitude.  These 
deeds  conveyed  out  of  the  appellant  the  entire  estate,  legal 
and  equitable.  He  is  no  longer  owner,  and  the  homestead 
law  secures  a  homestead  only  to  the  owner." 

In  Stancell  v.  Branch  3'  the  debtor  made  a  fraudulent  con- 
veyance of  all  his  property.  The  question  was  whether  the 
court  would  order  the  land  to  be  first  sold.  The  court  said  : 
"  So,  in  our  opinion,  an  attempted  fraudulent  conveyance  of 
all  his  property  by  a  debtor  will  amount  to  a  waiver  of  his 
right  to  have  his  personal  property  taken  in  preference  to 
his  land,  and  the  officer  may  levy  in  the  first  instance  upon 
the  land  and  make  his  reason  known  in  his  return.  The 
right  to  have  his  personal  property  taken  and  sold  before  his 
realty  is  intended  as  a  benefit  to  the  debtor,  and  there  is  no 
reason  why  he  may  not  waive  or  forfeit  it." 

In  Pennington  v.  Seal  ^  a  creditor  filed  a  bill  to  set  aside 
a  deed  made  by  an  insolvent  debtor  to  his  son  and  daughter^ 
for  natural  love  and  affection.  The  court  said :  "  The  ex- 
emption of  the  homestead  is  dependent  upon  the  facts  that 
the  debtor-claimant  is  the  head  of  a  family  and  resides  upon 
the  premises.  He  is  entitled  to  continue  the  occupancy  of 
his  home  in  spite  of  his  judgment-creditor.  The  conveyance 
by  the  father,  William  Seal,  to  his  son  and  daughter,  being 

3^  12  Minn.  60. 
3»  I  Phill.  306. 
3^49  Miss.  518. 
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voluntary,  was  void  as  against  Penningfton,  this  creditor.  The 
property,  so  far  as  liability  to  existing  creditors  was  con- 
cerned, was  William  Seal's,  with  the  same  completeness  and 
effect  as  though  the  conveyance  had  never  been  made.  Seal 
stood  before  his  creditor  as  owner  of  the  property,  and  might 
assert  his  right  to  the  homestead  with  the  same  force  as 
though  he  had  not  made  the  fraudulent  conveyance.  It  is 
averred  in  the  pleadings,  and  proved,  that  he  and  his  wife  con- 
tinued to  reside  upon  the  premises  as  their  house.  *  *  * 
Nor  does  it  matter,  so  far  as  the  creditor  is  concerned,  by 
what  sort  of  title  the  debtor  occupies.  By  attempting  the 
sale  the  creditor  affirms  that  his  debtor  has  a  salable  inter- 
est ;  the  law  means  that  interest  should  not  be  taken  away 
and  the  debtor  disturbed  in  his  possession  by  sale  under 
judicial  process." 

In  Edmonson  v.  Meacham  3'  an  insolvent  debtor  purchased 
property  and  caused  the  title  to  be  conveyed  to  his  wife  and 
children.  The  court  said  :  "  The  conveyance  procured  to 
be  made  by  Meacham  to  his  wife  and  children  was  in  equity 
as  if  made  to  himself;  that  is,  the  property  would  be  esteemed 
his  at  the  suit  of  creditors.  If  Meacham  had  a  residence 
with  his  family  upon  the  property,  he  would  be  entitled  to 
the  homestead  exemption,  because  the  creditors  could  not 
treat  the  conveyance,  made  by  Fitzgerald  at  his  instance,  to 
his  wife  and  children,  as  inoperative  and  of  no  effect.  As 
between  the  creditors  and  Meacham,  the  property  belonged 
to  the  latter.  If  he,  therefore,  fulfilled  all  the  conditions 
imposed  by  the  statute  to  constitute  the  right,  it  should  have 
been  allowed."  In  this  case  the  word  "  owned,"  in  the  ex- 
emption law,  was  construed  to  mean  nothing  more  than  the 
right  or  title  by  which  the  debtor  occupies  the  premises. 

In  Thomason  v.  Neely  ^  the  creditor  filed  a  bill  to  set 
aside  a  deed.  The  debtor  filed  a  cross-bill  to  obtain  a  home- 
stead. The  court  said :  "  We  have  held,  in  several  cases 
analogous  in  features  to  this,  that,  as  the  statute  condemned  a 

33  50  Miss.  34. 

34  /did.  310. 
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fraudulent  conveyance  to  be  null  and  void  as  to  the  creditor, 
he  has  precisely  the  same  extent  of  right  against  the  prop- 
erty embraced  in  it  as  though  it  had  never  been  made.  In 
effect  the  debtor  owns  the  property  with  the  same  extent 
of  interest  as  though  he  never  had  conveyed,  and  the  cred- 
itor has  a  lien  under  his  judgment  quite  as  controlling  over 
the  title  as  though  the  fraudulent  deed  had  never  been  exe- 
cuted.  The  creditor  may  treat  his  debtor  as  owner  of  the 
property,  and  may  pursue  his  process  for  satisfaction  as  if 
the  title  were  unembarrassed  by  the  fraudulent  deed.  The 
parties  standing  in  this  relation  to  the  property,  the  creditor 
can  only  sell  under  his  execution  so  much  of  the  property  as 
is  not  exempt  from  execution  and  sale." 

In  Sears  v.  Hanks  ^s  the  creditors  instituted  an  action 
to  set  aside  a  fraudulent  conveyance  made  by  the  debtor 
to  his  minor  children,  and  the  debtor  claimed  a  home- 
stead. The  court  said :  "  The  rights  of  the  plaintiffs  in  this 
action  are  only  those  which  belong  to  creditors  seeking 
to  set  aside  a  voluntary  conveyance  of  their  debtor  made  in 
fraud  of  their  rights,  and  to  enforce  their  liens  against  the 
property  so  conveyed.  Their  claim  is  not  under  or  through  the 
fraudulent  conveyance,  but  adverse  to  it ;  and  when,  at  their 
suit,  it  has  been  set  aside  and  declared  wholly  void  as  against 
them,  they  cannot  be  allowed  as  creditors  to  set  up  this  void 
conveyance  against  which  they  are  claiming  for  the  purpose 
of  enlarging  their  rights  or  remedies  against  their  debtor,  or 
for  the  purpose  of  estopping  him  from  the  assertion  of  the 
rights  which  he  would  otherwise  have  as  against  them.  As 
between  debtor  and  creditor,  the  deed  is  simply  void,  and 
cannot,  therefore,  affect  the  rights  of  either."  But,  in  con- 
struing the  statute,  the  court  said  :  "And  in  aid  of  this  wise 
and  humane  policy  the  whole  act  should  receive  as  liberal  a 
construction  as  can  be  fairly  given  to  it.  We  think  its  pro- 
visions protect  the  debtor's  family  as  against  his  creditor  in 
the  enjoyment  of  an  actual  homestead,  irrespective  of  the 
title  or  tenure  by  which  it  is  held." 

35  14  Ohio  St.  298. 
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In  Huey's  Appeals^  the  debtor  fraudulently  caused  a  deed 
for  a  house  and  lot  which  he  had  purchased  to  be  made  to  his 
wife.  The  creditors,  having  obtained  judgment,  levied  on  it. 
The  debtor  claimed  an  exemption.  The  court  said :  "  It 
would  be  a  perversion  of  that  humane  law  to  apply  it  to  such 
a  case.  As  to  his  creditors,  the  fraudulent  deed  was  void, 
and  he  remained  the  owner  of  the  property,  but  the  deed 
concluded  him  for  all  other  purposes.  The  statute  was  not 
made  as  an  instrument  of  fraud  to  delay  and  hinder  creditors, 
but  to  secure  to  honest  debtors,  from  the  wreck  of  their  for- 
tunes, a  subsistence  until  they  can  do  something  for  them- 
selves and  their  families.  But,  if  a  debtor  may  first  convey 
away  his  property  in  fraud  of  creditors,  and  then,  when  it  is 
seized  or  sold,  come  in  and  take  the  proceeds,  the  statute  is 
worse  than  the  fraudulent  deed,  because  more  efficacious  to 
cheat  the  creditor." 

In  Vogler  v.  Montgomery  37  the  homestead  was  sold  under 
an  execution.  The  debtor  insisted  upon  his  right,  although 
he  had  previously  conveyed  it  to  another.  The  court,  in 
reference  to  the  conveyance,  said :  "  If  it  was  fraudulent,  as 
doubtless  it  was  claimed  to  be  by  the  execution-creditor, 
then  the  title  was  in  Vogler,  and  the  homestead  law  exempted 
it  from  executions."  This  decision  was  put  mainly  on  the 
ground  that  the  statute  was  designed  for  the  benefit  of  the 
family. 

In  Cox  V.  Wilder  3*  the  assignee  in  bankruptcy  succeeded 
in  setting  aside  a  fraudulent  deed.  The  bankrupt  claimed  a 
homestead.  The  court  said :  "  Except  for  the  deed  to  Wilder 
the  bankrupt  would  be  entitled  to  the  exemption.  But,  as  we 
have  seen,  the  assignee  does  not,  and  can  not,  claim  under 
that  deed,  but  in  hostility  to  it.  And  when  it  is  avoided,  and 
the  title  placed  in  the  assignee,  I  do  not  think,  in  view  of  the 
purpose  of  the  exemption,  that  the  husband  is  estopped  as 
against  the  assignee  to  claim  the  right  to  the  homestead,  or 
the  value  to  the  extent  given  by  the  statute."     The  purpose 

3^  29  Pcnn.  219. 

37  54  Mo.  577. 

3^  2  Dillon  45 ;  s.  c,  7  B.  R.  241 ;  s.  c,  $  B.  R.  443. 
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of  the  exemption  to  which  reference  is  made  in  this  extract 
had  been  previously  held  to  be  for  the  benefit,  not  of  the 
husband  alone,  but  of  the  wife  and  children. 

In  Bartholomew  v.  West  39  the  assignee  in  bankruptcy  had 
a  fraudulent  conveyance  vacated,  and  the  debtor  claimed  a 
homestead.  The  court  said :  "  I  have  elsewhere  held  that 
where  a  fraudulent  conveyance  is  made,  and  set  aside  at  the 
instance  of  the  assignee,  the  husband  or  head  of  the  family 
is  not  estopped  to  set  up  the  right  to  a  homestead  exemption. 
To  that  view  I  still  adhere."  In  Dillard's  case  ***  the  bank- 
rupt sought  to  obtain  a  homestead  exemption  out  of  property 
after  the  creditors  had  succeeded  in  setting  aside  a  fraudu- 
lent conveyance  in  a  state  court.  The  court  said  :  "  These 
deeds,  indeed,  were  subsequently  by  the  state  court  declared 
fraudulent  and  void  as  to  creditors,  but  they  are  valid  as  to 
him,  and  he  is  not  to  be  heard  in  a  bankrupt  court  to  ask 
that  an  estate — the  value  of  which  he  has  received  once  in 
the  debts  represented  by  the  judgment-liens  upon  it,  and 
again  by  the  consideration  expressed  in  the  deed,  which 
conveyed  all  his  estate  to  another — shall  be  assigned  to  him, 
nevertheless,  as  a  homestead.  The  homestead  exemption 
was  a  bounty  to  unfortunate,  but  honest,  debtors.  It  was 
not  intended  for  the  benefit  of  fraudulent  bankrupts." 

In  Penny  v.  Taylor  ^*  a  bankrupt  who  had  been  discharged 
filed  a  bill  to  restrain  a  creditor  from  levying  upon  his  home- 
stead. The  court  said :  "  The  transfer  made  by  the  bankrupt 
to  his  son,  as  between  them,  divested  him  of  his  title  and 
ownership ;  but,  if  made  with  the  intention  of  defeating  his 
creditors  of  the  means  of  collecting  their  debts,  the  convey- 
ance was  void  as  to  them ;  but,  although  void,  would  not 
deprive  him  of  his  homestead  right,  and  hence  the  necessity 
of  claiming  it  if  such  fraud  existed." 

In  Graham's  case'^'  the  bankrupt  sought  to  have  certain 
articles  allowed  to  him  as  exempt.     The  court  said :  "  But  I 

39  2  Dillon,  290;  s,  c,  8  B.  R.  12. 
^  9  B.  R.  8. 
4'  10  B.  R.  200. 
^  2  Biss.  449. 
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think  the  proof  clearly  shows  that  these  articles  were  all  sold 
by  the  bankrupt  to  Hanlon  before  filing  the  petition  in  bank- 
ruptcy, and  he  is  not,  therefore,  entitled  to  them,  whether 
exempt  or  not.  That  sale  was  unquestionably  made  to 
hinder  and  delay  creditors,  and  was  void,  and  the  bankrupt 
is  not  permitted  to  impeach  it ;  the  sale,  as  to  him,  is  good, 
and  by  it  he  parted  irrevocably  with  all  his  interest  in  the 
property  covered  by  the  bill  of  sale." 

In  McFarland  v.  Goodman  ^3  the  assignee  had  a  fraudulent 
deed  set  aside,  and  then  sold  the  property.  The  purchaser 
brought  an  action  of  ejectment  to  recover  the  property  from 
the  bankrupt.  The  court  said :  "  The  deed  being  set  aside, 
and  the  creditors  restored  to  their  rights  as  they  existed 
before  the  deed,  upon  what  principle  should  the  bankrupt 
be  denied  his  rights  as  they  were  before  the  deed  ?  In  the 
case  of  a  homestead  there  is  a  peculiar  reason  for  the  adop- 
tion of  this  rule.  The  homestead  is  exempted  for  the  bene- 
fit of  the  family  of  the  debtor ;  he  cannot  deprive  them  of 
it  without  the  signature  of  his  wife.  To  transfer  it  requires 
their  joint  deed.  Her  right  in  it  is  not  simply  inchoate,  like 
dower,  but  present,  possessory,  and  indefeasible  by  her  hus- 
band. Neither  can  convey  it  except  by  joining  with  the 
other  in  the  deed.  A  defective  deed,  or  deed  inoperative 
and  void  as  to  either,  is,  in  my  opinion,  ineffectual  and  void 
as  to  both,  and  does  not  convey  any  title.  It  was  said  that 
she  voluntarily  executed  this  deed  with  her  husband  ;  that 
she  probably  knew  of  his  unlawful  purpose.  Suppose  that 
to  be  the  case.  I  do  not  think  it  alters  her  rights.  The 
position  of  a  wife  is  such,  and  the  influence  of  the  husband 
over  her,  that  she  is  not  held  answerable  for  his  frauds.'* 

From  this  review  of  the  authorities  the  following  conclu- 
sion may  fairly  be  deduced  :  When  a  fraudulent  conveyance 
is  set  aside,  a  debtor  is  not  entitled  to  an  exemption  out  of 
the  property,  whether  the  exemption  is  absolute  and  uncon- 
ditional, or  merely  conditional,  or  allowed  only  on  the  claim 
of  the  debtor  himself.     But  to  this  general  principle  there  is 

43  II  B.  R.  134;  s.  Cf  6  Biss.  iii. 
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one  exception :  where  a  statute  allows  a  homestead  to  a 
debtor  for  the  sake  of  his  family,  and  without  any  require- 
ment as  to  his  title  except  that  he  shall  reside  on  the  prem- 
ises, he  may  still  claim  the  homestead.  In  other  words,  this 
exception  depends  on  the  express  provisions  of  the  home- 
stead laws.  It  is  true  that  in  some  of  the  cases  belonging  to 
this  class  some  stress  is  put  upon  the  inconsistency  of  allow- 
ing creditors  at  the  same  time  to  assail  a  deed  as  void  and 
insist  that  it  debars  the  debtor  from  claiming  a  homestead  ; 
but  a  brief  consideration  of  the  proposition  will  show  that  it 
is  not  sound.  The  radical  defect  in  it  is  that  it  ignores  the 
rights  of  the  grantee,  who  is  not  unfrequently  a  purchaser  for 
value.  To  revest  the  title  to  the  exempt  property  in  the 
debtor,  when  the  conveyance  is  set  aside  at  the  instance  of 
creditors,  deprives  him  of  a  valuable  right  which  he  is 
entitled  to  hold  as  against  the  debtor,  for  the  latter  is  bound 
by  the  conveyance.  The  rights  of  all  parties  are  preserved 
by  holding  that  the  deed  is  void  as  to  the  property  which  is 
not  exempt,  but  valid  between  the  parties  as  to  that  which  is 
exempt.  In  fact,  in  many  of  the  cases  it  was  not  necessary  to 
decide  that  the  debtor  was  entitled  to  the  exemption.  It  would 
have  been  sufficient  to  decide  how  much  the  creditors  might 
sell  to  satisfy  their  demands,  leaving  the  debtor  and  grantee 
to  adjust  their  respective  rights  between  themselves.  In 
this  way  the  same  result  would  have  been  reached  as  was 
attained  by  the  decision  that  was  actually  rendered.  The 
same  observation  applies  to  the  homestead  cases  which  con- 
stitute such  a  striking  exception  to  the  general  rule,  yet  it 
must  be  conceded  that  the  state  may  make  such  laws  upon 
the  subject  as  it  deems  proper,  and  a  critical  examination  of 
this  class  of  cases  shows  that  they  are  nearly  uniformly 
decided  upon  the  construction  of  the  statute  allowing  the 
homestead,  holding  that  under  them  the  debtor  is  entitled 
to  retain  the  possession  of  the  homestead  as  against  his 
creditors  without  regard  to  the  character  of  his  tenure. 

Orlando  F.  Bump. 

Baltimore. 
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I.  Of  the  appointment  of  Receivers  of  Railways. 

II.  Whether  a  Receiver's  Authority  is  limited  to  the  Jurisdiction  of  the 
Court  appointing  Him. 

III.  For  what  Purposes  a  Receiver  may  be  authorized  to  bcTrrow  Money 
and  create  Liens  therefor  upon  the  Property  in  his  charge. 

IV.  What  Payments  are  within  the  discretion  of  a  Receiver. 

V.  What  Payments  a  Receiver  may  be  empowered  to  make  as  again&t 
M  ortgage-Creditors. 

VI.  Whether  a  Receiver  is  liable  for  the  Negligence  of  his  Employes. 

VII.  In  what  Courts  a  Receiver  may  be  sued. 

At  the  present  time,  when  so  many  railways  in  the  United 
States  are  in  the  hands  of  receivers,  the  subject  of  their 
appointment,  rights,  and  liabilities  is  one  of  interest,  not  only 
to  creditors  and  others  immediately  interested  in  the  insol- 
vent companies,  but,  in  at  least  one  aspect,  to  the  business 
community  generally ;  for  one  of  the  questions  constantly 
arising  in  the  operation  of  roads  by  receivers  relates  to  the 
extent  of  their  liability,  or  of  the  liability  of  the  funds  in 
their  charge,  for  loss  and  damage  done  to  goods  carried  by 
them,  and  for  the  negligence  of  employes  whereby  injur\' 
happens  to  passengers.  The  whole  subject  is  one  of  recent 
growth,  and  many  of  the  most  important  decisions  embraced 
within  it  have  been  rendered  within  two  or  three  years,  and 
are  nowhere  collected  and  examined.  Without  dealing  much 
with  elementary  matters,  the  present  paper  will  present  the 
leading  divisions  of  the  subject  and  the  leading  adjudications 
thereon. 

/.  0/  the  appointment  of  Receivers  of  Railways.  —  In 
England,  prior  to  the  recent  statute  upon  this  subject,  it 
was  held  that  the  remedy  of  a  mortgagee  of  a  railway 
company  for  the  enforcement  of  the  debt  does  not  extend  to 
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the  obtaining  of  a  receiver  to  manage  and  operate  the  road.' 
The  Court  of  Chancery  will,  however,  appoint  a  receiver  of 
tolls  or  earnings  of  the  company  when  these  are  liable  to  the 
payment  of  the  debt.  This  is  a  remedy  essentially  different 
from  the  appointment  of  a  manager  of  the  undertaking. 
Upon  an  application  to  the  Rolls  Court  for  a  receiver,  Sir 
John  Romilly,  master  of  the  rolls,  appointed  a  receiver  of 
the  tolls  and  rents,'  but  said :  "  I  do  not  think  I  can  give  to 
the  receiver  such  power  of  management  of  the  affairs  of  the 
corporation  as  would  make  him  liable  to  proceedings  by 
the  attorney  general  by  mandamus^  or  the  like.  I  am  not 
aware  whether  the  letting  by  the  receiver,  instead  of  the 
corporation,  would  have  that  effect ;  but,  if  it  would,  then  the 
letting  should  be  by  the  corporation,  but  the  rents  should  be 
secured  by  the  receiver." 

In  a  case  before  the  English  Court  of  Appeal  in  Chancery,^ 
upon  the  question  of  appointing  a  receiver  of  a  railway  com- 
pany, in  behalf  of  mortgagees.  Lord  Cairns  said :  "  In  addi- 
tion to  the  general  principle  that  the  Court  of  Chancery  will 
not  in  any  case  assume  the  permanent  management  of  a 
business  or  undertaking,  there  is  that  peculiarity  in  the 
undertaking  of  a  railway  which  would,  in  my  opinion,  make 
it  improper  for  the  Court  of  Chancery  to  assume  the  manage- 
ment of  it  at  all.  When  Parliament,  acting  for  the  public 
interest,  authorizes  the  construction  and  maintenance  of  a 
railway,  both  as  a  highway  for  the  public  and  as  a  road  on 
which  the  company  may  themselves  become  carriers  of 
passengers  and  goods,  it  confers  powers  and  imposes  duties 
and  responsibilities  of  the  largest  and  most  important  kind, 
and  it  confers  and  imposes  them  upon  the  company  which 
Parliament  has  before  it,  and  upon  no  other  body  of  persons. 
These  powers  must  be  executed  and  these  duties  discharged 

'  In  consequence  of  the  refusal  of  the  Court  of  Chancery  to  give  this 
remedy,  a  statute  was  enacted,  in  1867,  for  the  appointment  of  a  manager  of 
a  railway  company,  at  the  suit  of  a  judgment-creditor. 

*  De  Winton  v.  The  Mayor,  etc.,  of  Brecon,  26  Beav.  533. 

3  Gardner  v.  London,  Chatham  &  Dover  Ry.  Co.,  2  L.  R.  Ch.  App.  201, 
212. 
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by  the  company.  They  cannot  be  delegated  or  transferred^ 
The  company  will,  of  course,  act  by  its  servants,  for  a  cor- 
poration cannot  act  otherwise,  but  the  responsibility  will  be 
that  of  the  company.  The  company  could  not,  by  agree- 
ment, hand  over  the  management  of  the  railway  to  the 
debenture  holders.  It  is  impossible  to  suppose  that  the 
Court  of  Chancery  can  make  itself  or  its  officer,  without 
any  parliamentary  authority,  the  hand  to  execute  these 
powers,  and  all  the  more  impossible  when  it  is  obvious  that 
there  can  be  no  real  and  correlative  responsibility  for  the 
consequences  of  any  imperfect  management.  It  is  said  that 
the  railway  company  did  not  object  to  the  order  for  a  mana- 
ger. This  may  well  be  so.  But,  in  the  view  I  take  of  the 
case,  the  order  would  be  improper,  even  if  made  on  the 
express  agreement  and  request  of  the  company." 

In  the  United  States,  courts  of  equity  have  exercised  their 
powers  with  much  more  freedom  in  the  appointment  of 
receivers  of  railways.  There  has,  unfortunately,  been  much 
occasion  for  the  exercise  of  their  jurisdiction  in  the  tempo- 
rary management  of  the  roads  of  insolvent  companies.  In- 
stances are  not  wanting  where  courts  have,  through  their 
receivers,  retained  the  management  of  such  roads  through  a 
long  series  of  years ;  and  the  propriety  of  this  course  has  fre- 
quently been  assailed.  Generally,  however,  the  doctrine  is 
fully  recognized  that  courts  assume  the  management  of  rail- 
roads only  with  a  view  to  the  winding-up  of  insolvent  com- 
panies and  the  sale  of  their  property  for  the  benefit  of  the 
mortgage-creditors;  that,  in  the  larger  class  of  cases,  justifi- 
cation of  the  appointment  of  a  receiver  springs  out  of  the 
jurisdiction  of  courts  thus  to  liquidate  and  sell;  and  that,  in 
these  cases,  roads  are  managed  and  their  business  continued,, 
through  the  intervention  of  receivers,  in  order  that  the  roads 
may  be  sold  without  loss  of  business  ^nd  depreciation  of  the 
property.*  There  are  other  circumstances  which  will  justify 
the  interference  of  a  court  of  equity  by  the  appointment  of  a 


4  Milwaukee  &  Minnesota  R.  R.  Co.  v.  Soutter,  2  Wall.  510;  s.  r..  Wool- 
worth,  49. 
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receiver;  as,  for  instance,  when  a  company  receiving  income 
more  than  sufficient  to  pay  the  expenses  of  an  economical 
management  refuses  to  apply  the  surplus  to  the  payment  of 
a  judgment  or  mortgage,  which  is  a  lien  upon  its  property.^ 
Upon  an  application  for  a  receiver  by  mortgage-creditors,  it 
is  generally  necessary  to  show  something  more  than  the  fact 
that  a  default  in  the  payment  of  interest  has  occurred ;  as, 
for  instance,  to  show  that  ultimate  loss  is  likely  to  happen 
to  the  beneficiaries  under  the  mortgage  by  permitting  the 
property  to  remain  in  the  hands  of  its  owners  until  final  decree 
and  sale.^  The  appointment  of  a  receiver  is  a  matter  within 
the  sound  discretion  of  the  court,  and  the  power  is  exercised 
in  behalf  of  railway  bondholders  only  in  strong  cases ;  and 
only  upon  its  appearing  that  the  property  is  insufficient  to 
pay  the  debt,  and  that  the  mortgage-creditors  are  in  danger 
of  suffering  irreparable  loss.'  Urgent  occasion  for  the 
appointment  of  a  receiver  to  manage  and  operate  a  railroad 
should  be  shown  before  the  court  exercises  its  authority  in 
this  way.  It  has  been  suggested  that,  instead  of  assuming  the 
management  of  the  road,  it  may  sometimes  be  expedient  to 
require  the  earnings  of  the  road  to  be  paid  over  to  a  receiver, 
to  be  held  and  distributed  by  him — the  interference  of  others 
with  the  management  of  the  road  being  prevented,  meanwhile, 
by  injunction.^ 

In  some  states,  courts  of  equity  are  fortified  in  their 
assumption  of  the  management  of  insolvent  railroad  and 
other  corporations  by  express  statutes.  But,  without  the 
aid  of  a  statute,  the  chancery  jurisdiction  of  the  courts  is 
sufficient  for  the  exercise  of  this  authority  in*  all  instances 
where  their  interference  is  necessary  to  protect  the  property 
or  to  enforce  the  right  of  persons  interested  in  it,  whether 


5  Covington  Draw-bridge  Co.  v.  Shepherd,  21  How.  112;  and  see  Stevens 
V.  Davison,  18  Gratt  819. 

^  Williamson  v.  New  Albany  R.  R.  Co.,  I  Biss.  198 ;  Union  Trust  Co.  v. 
St  Louis,  Iron  Mountain  &  Southern  R.  R.  Co.,  4  C.  L.  J.  585. 

7  Pollan  V.  Cincinnati  &  Chicago  Air-line  R.  R.  Co.,  4  Biss.  35 ;  Milwaukee 
•ft  Minnesota  R.  R.  Co.  v.  Soutter,  2  Wall.  510;  Vose  v.  Reed,  i  Woods,  647. 

^  Per  Manning,  J.,  in  Meyer  v.  Johnston,  53  Ala.  237,  350. 
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creditors  or  stockholders.  "  It  is  not  unusual/'  said  Mr.  Justice 
Swayne,  of  the  United  States  Supreme  Court,'  "  for  courts 
of  equity  to  put  them  in  charge  of  the  railroads  of  com- 
panies which  have  fallen  into  financial  embarrassment,  and 
to  require  them  to  operate  such  roads  until  the  difficulties 
are  removed,  or  such  arrangements  are  made  that  the  roads 
can  be  sold  with  the  least  sacrifice  of  the  interest  of  those 
concerned.  In  all  such  cases  the  receiver  is  the  right  arm  of 
the  jurisdiction  invoked.  As  regards  the  statutes,  we  see  no 
reason  why  a  court  of  equity,  in  the  exercise  of  its  undoubted 
authority,  may  not  accomplish  all  the  best  results  intended 
to  be  secured  by  such  legislation  without  its  aid."  An 
abuse  of  the  corporate  franchise,  aside  from  the  insolvency 
of  the  corporation,  may  be  ground  for  such  interference.*** 

It  has  already  been  noticed  that  the  usual  ground  of  appli- 
cation for  the  appointment  of  a  receiver  of  a  railway,  in 
behalf  of  bondholders,  is  that  the  mortgageor  is  insolvent 
and  the  property  inadequate  security  for  the  mortgage  debt. 
But  there  are  other  grounds  upon  which  the  courts  will 
exercise  this  power,  aside  from  any  apprehended  loss  to  the 
persons  secured.  The  refusal  of  the  trustees  under  the 
•  mortgage  deed  to  perform  the  trust,  or  their  misconduct  in 
the  performance  of  it,  is  sufficient  ground  for  the  interference 
of  the  court,  upon  the  application  of  the  bondholders,  or  of 
any  considerable  part  of  them.  Thus,  upon  a  default  in  the 
payment  of  interest,  if  the  trustees  refuse  to  take  possession 
of  the  property  and  sell  it  in  accordance  with  the  provisions 
of  the  mortgage  deed,  the  court  will  require  them  to  execute 
the  trust  or  will  appoint  a  receiver. 

A  creditor  who  is  entitled  under  the  terms  of  the  mort- 
gage to  the  income  rents  or  profits  of  the  property  mort- 
gaged is  not  bound  to  establish  conclusively  his  right  to 
recover  before  he  is  entitled  to  ask  for  the  appointment  of  a 
receiver ;  it  is  sufficient  for  him  to  show  a  probable  right  to 
recover." 

9  Davis  V.  Gray,  i6  Wall.  203. 

'®  City  of  Rochester  v.  Bronson,  41  How.  Pr.  78. 

"  DesMoines  Gas  Co.  v.  West,  44  Iowa,  23. 
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In  the  appointment  the  court  is  not  necessarily  controlled 
by  the  expressed  wish  of  the  parties,  although  the  mortgagee 
and  mortgageor  both  concur  in  asking  for  the  appointment  of 
the  same  person.  If  such  person  be  one  under  whose  charge 
the  resources  of  the  road  have  been  exhausted,  and  the 
necessity  for  a  receiver  brought  about,  the  court  will  prob- 
ably refuse  to  make  the  appointment.  The  receiver  is  not 
the  servant  of  the  bondholders,  but  of  the  court,  which  must 
regard  the  interests  of  other  creditors  of  the  insolvent  cor- 
poration." The  court  should,  at  any  rate,  be  satisfied  of  the 
fidelity  and  ability  of  the  person  to  whom  the  property  is 
entrusted  during  the  pendency  of  the  suit;  and,  although  it 
is  often  proper  and  desirable  that  officers  of  the  corporation 
to  whom  no  fault  is  imputed  should  be  continued  in  the 
management  of  it  as  receivers,'^  when  there  has  been  mis- 
management, the  control  of  the  road  should  not  be  given  to 
those  whose  administration  of  its  affairs  had  ended  in  bank- 
ruptcy.'^ 

//.  WhetJur  a  Receiver's  Authority  is  limited  to  the  Juris- 
diction of  the  Court  appointing  Him,  —  The  authority  of  a 
receiver  cannot  ordinarily  extend  beyond  the  limits  of  the 
territory  within  which  the  court  making- the  appointment  has 
jurisdiction,  whether  this  be  a  state,  county,  or  other  local 
district.  If  the  court  making  the  appointment  has  jurisdic- 
tion throughout  a  state,  the  receiver  has  authority  to  take 
possession  of  property  embraced  in  the  receivership  any- 
where in  the  state,  but  he  has  no  authority  beyond  that  state, 
except  so  far  as  he  is  allowed  to  act  in  other  states  through 
the  comity  of  other  governments.  A  receiver  appointed  by 
a  court  having  jurisdiction  of  a  limited  judicial  district  within 
a  state  has  no  authority  to  take  possession  of  property  in 
another  judicial  district.'^ 

'^  Richards  v.  Chesapeake  &  Ohio  R.  R.  Co.,  i  Hughos,  28. 
*3  Meyer  v.  Johnston,  53  Ala.  237. 

'4  Williamson  v.  New  Albany,  etc.,  R.  R.  Co.,  i  Biss.  198. 
«5  State  of  Florida  v.  Jacksonville,  Pensacola  &  Mobile  R.  R.  Co.,  15  Fla. 
aoi. 
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When,  however,  a  line  of  railway  extending  through  sev- 
eral states  belongs  to  the  same  corporate  body,  which  the 
several  states,  by  concurrent  legislation,  have  united  in 
creating,  a  court  having  jurisdiction  of  the  corporation  has 
jurisdiction  of  its  property,  both  within  the  state  and  beyond 
its  limits,  and  may  appoint  a  receiver  of  the  whole.  The 
property  of  the  company  in  such  case  is  one  entire  and 
indivisible  thing.  If  the  receiver  is  compelled  to  ask  the 
assistance  of  courts  of  other  jurisdictions  to  aid  him  in  obtain- 
ing possession  of  the  property,  those  courts  would  feel  con- 
strained, as  a  matter  of  comity,  to  afford  all  necessary  aid  to 
put  him  in  possession.'^  If  the  suits  are  commenced  in  courts 
of  coordinate  jurisdiction,  and  receivers  are  appointed  by 
both,  it  would  seem  that  the  court  which  first  seizes  the 
property  acquires  jurisdiction  over  it,  to  the  exclusion  of  the 
other,  without  reference  to  the  time  when  the  suits  were  com- 
menced.'7 

When  a  receiver  has  once  obtained  actual  possession  of 
the  property  committed  to  his  charge,  he  cannot  be  inter- 
fered with  by  a  receiver  subsequently  appointed  in  another 
court.'®  When  a  question  is  pending  in  one  court  of  compe- 
tent jurisdiction,  it  cannot  be  raised  and  agitated  in  another 
court ;  much  less  can  a  court  assume  to  take  possession  of 
and  administer  property  which  is  in  possession  of  another 
court,  and  in  course  of  administration  by  if  Upon  the  insti- 
tution of  proceedings  in  bankruptcy  in  a  United  States  court 
against  an  insolvent  railroad  company,  already  in  the  hands 
of  a  receiver  appointed  under  proceedings  in  a  state  court,  his 
possession  will  not  be  interfered  with  except  for  some  cause 
for  which  his  title  might  be  impeached  under  the  Bankrupt 
Act.**  A  court  of  the  United  States  will  not  entertain  a  bill 


'^  Wilmer  v.  Atlanta  &  Richmond  Air-line  R.  R.  Co.,  2  Woods,  409 ;  and 
see  Ellis  v.  Boston,  Hartford  &  Erie  R.  R.  Co.,  107  Mass.  i. 

'7  Wilmer  v.  Atl]|nta  8c  Richmond  Air-line  R.  R.  Co.,  supra. 

'8  O'Mahoney  v.  Belmont,  37  N.  Y.  Sup.  Ct.  380;  Wilmar  v.  Atlanta  & 
Richmond  Air-line  R.  R.  Co.,  2  Woods,  409. 

^9  Young  V.  Montgomery  &  Eufaula  R.  R.  Co.,  2  Woods,  606. 

«>  Alden  v.  Boston,  Hartford  &  Erie  R.  R.  Co.,  5  B.  R.  230. 
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for  an  account  against  the  receiver  of  a  corporation  appointed 
by  a  state  court,  but  will  leave  him  to  pursue  his  remedy  in 
the  court  from  which  the  receiver  derived  his  appointment.'* 
Neither  will  the  court  appoint  a  receiver  of  property  which  is 
in  the  possession  of  a  person  not  a  party  to  the  suit.  Such 
person  may  be  made  a  party,  and  the  objection  is  then 
removed." 

A  receiver  may  generally  sue  in  the  courts  of  another 
state.  His  power  to  do  so,  however,  arises  from  comity, 
merely,  unless  there  is  a  special  statute  authorizing  such  a 
suit;  and  is  generally  kept  subordinate  to  the  rights  of  local 
creditors,  as  respects  property  within  the  jurisdiction  where 
such  a  suit  is  brought.'^ 

///.  For  what  Purposes  a  Receiver  may  be  authorized  to 
Srrrow  Money  and  create  Liens  therefor  upon  the  Property  in  his 
Charge. — ^The  legitimate  object  of  a  court  of  equity  in  the 
assumption  of  the  management  of  a  railroad  being  the  pres- 
ervation of  the  property,  and  the  enforcement  of  the  right  of 
creditors  and  others  interested  in  it,  the  power  of  the  court 
over  the  property  should  be  limited  to  preserving  the  property 
as  it  is,  and  there  is  no  principle  of  law  or  of  public  policy 
which  will  justify  a  court  in  engaging  in  the  completion  of 
unfinished  roads,  and  in  authorizing  the  expenditure  of  large 
sums  of  money  for  this  purpose.  Such  a  course  is  open  to 
the  objections  that  the  liens  of  mortgage-creditors  are  thus, 
without  their  consent,  displaced  by  new  liens ;  and  that,  in 
engaging  in  such  new  undertakings,  the  court  lays  aside  its 
judicial  character  and  functions.  The  whole  power  of  the 
court  is  confined  to  making  necessary  repairs  and  protecting 
the  property  as  it  is.  The  nature  of  the  property  being  such 
that,  to  prevent  serious  injury  and  depreciation  in  value,  the 
road  must  be  continued  in  operation  and  sold  as  a  going 
concern,  the  court  may  continue  the  running  of  trains  and 
the  usual  business  of  the  road.     For  the  economical  con- 

"  Conkling  ▼.  Butler,  4  Biss.  22. 

"  Searles  v.  Jacksonville,  Pensacola  &  Mobile  R.  R.  Co.,  2  Woods,  621.  j 

''3  Chandler  v.  Siddle,  3  Dill.  477.  | 
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servation  of  the  property  in  this  way,  the  court  may  author- 
ize expenditures  for  rolling-stock,  and  for  other  things  essen- 
tial to  the  operation  of  the  road ;  and,  if  the  income  of  the 
road  is  insufficient  for  that  purpose,  may  provide  the  requi- 
site means  by  creating  charges  upon  the  property.'-* 

When  it  is  necessary  for  the  receiver  to  raise  money  for 
the  purpose  of  repairing  or  operating  a  railroad,  the  court 
may  authorize  him  to  issue  negotiable  certificates  of  indebt- 
edness, which  shall  constitute  a  first  lien  upon  the  property 
or  the  proceeds  of  it,  and  shall  be  redeemable  within  a  limited 
time,  or  when  the  property  is  sold  by  the  court.  The  issuing 
of  such  certificates  is  a  matter  of  hardly  less  importance 
than  the  appointment  of  receivers,  and  should  not  be  author- 
ized except  after  full  notice  to  the  parties  interested,  and 
ample  opportunity  for  them  to  be  heard.  The  receiver 
should  make  a  detailed  statement  of  the  sums  needed,  and 
the  purposes  for  which  they  are  needed,  and  clear  proof 
should  be  adduced  of  the  correctness  of  this  statement  and 
of  the  necessity  of  raising  the  money.  Such  certificates  are 
not  debts  of  the  company,  but  of  the  receivers,  backed  by 
the  pledged  faith  of  the  court  that  the  property  on  which 
they  are  made  a  charge  is  in  the  possession  of  th6  court,  and 
that  it  will  provide  for  the  payment  of  such  certificates 
before  the  property  or  the  proceeds  of  it  shall  pass  out  of  its 
control.     They  should,  therefore,  be  issued  with  the  utmost 

circumspection,  and  never  in  excess  of  the  urgent  present 
need.'s 

But  a  receiver's  certificates  are  not  commercial  paper,  good 
in  the  hands  of  a  dona-^deholdQr,  without  regard  to  any  irregu- 
larity or  infirmity  attending  their  original  issue.  They  must 
be  governed  according  to  the  authority  conferred  upon  the 
receiver  to  issue  them,  and  not  according  to  the  form  which 
he  may  choose  to  give  them.  Where  a  receiver  was  author- 
ized to  dispose  of  such  certificates  for  not  less  than  90  cents 
on  the  dollar  of  their  par  value,  and  at  a  rate  of  interest  not 


■4  Meyer  v.  Johnston,  53  Ala.  237,  346,  and  cases  cited. 
«5  /^iV/.  237,  346. 
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exceeding  8  per  cent,  per  annum,  and  he  hypothecated  them 
at  an  exorbitant  rate  of  interest,  and  received  only  a  third — 
or,  at  most,  half— of  the  par  value  of  the  certificates,  it  was 
held  that  the  certificates  were  good  in  the  hands  of  the 
holders  of  them  for  the  amount  of  money  actually  advanced 
upon  them,  with  interest  according  to  the  terms  of  the  order 
of  the  court  under  which  they  were  issued,  but  that  the 
lenders  of  the  money  were  not  bound  to  see  that  the  money 
was  applied  to  the  purposes  of  the  trust.  The  money  they 
have  actually  advanced  cannot  be  confiscated  because  the 
officers  appointed  by  the  court  have  been  unfaithful  to  their 
trust."* 

Although  a  court  of  equity  cannot  properly,  through  its 
receiver,  undertake  any  new  enterprise  in  connection  with 
the  road  of  which  it  has  taken  possession,  it  may  authorize 
the  repairing  of  a  decayed  and  dilapidated  road,  a  portion 
of  which  had  been  built  in  a  hasty  and  temporary  manner,, 
and  needed  to  be  completed  in  a  substantial  and  permanent 
way,  in  order  to  ensure  the  safety  of  trains;  and  it  may 
authorize  the  procuring  of  rolling-stock,  machinery,  and 
other  necessary  things  for  operating  the  road;  for  such 
expenditures  are  for  the  benefit  of  the  mortgage  bond- 
holders, and  necessary  to  save  and  preserve  the  property.'^ 

Where,  however,  it  was  necessary  to  complete  unfinished 
portions  of  a  railroad  within  a  certain  time,  a  receiver  was 
authorized  to  borrow  money  for  that  purpose,  and  to  make 
his  debentures  a  first  lien  upon  the  road.'^ 

The  receivers  of  the  New  Jersey  Midland  Railway  Com- 
pany,  upon  their  appointment,  found  in  the  possession  of  the 
company  several  locomotive-engines  and  tenders  held  under 
a  lease  from  the  makers,  which  provided  that,  upon  the  pay- 
ment in  full  of  all  the  rent  reserved,  the  property  should 
belong  to  the  railway  company.  The  receivers  requested 
the  owners  of  the  engines  and  tenders  to  leave  them  in  their 
possession  for  the  use  of  the  road,  promising  to  apply  to  the 

^  Stanton  v.  Alabama  &  Chattanooga  R.  R.  Co.,  2  Woods.  506. 

*J  Ibid, 

^  Kennedy  ▼.  St.  Paul  &  Pacific  R.  R.  Co.,  2  Dill.  448. 
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court  for  authority  to  pay  the  rent  due  under  the  lease,  and 
on  the  faith  of  this  promise  the  owners  permitted  the  prop- 
erty to  remain  in  their  hands.  The  receivers  afterwards 
obtained  authority  to  issue  certain  certificates  of  indebted- 
ness to  be  used  for  the  purposes  of  their  trust,  among  which 
was  the  payment  of  the  rent  which  had  become  due  upon 
the  engines. 

The  receivers  offered  to  deliver  certificates  so  obtained  in 
payment  for  the  rent,  and  the  offer  was  accepted.  The 
receivers  were,  however,  notified  by  persons  interested  in  the 
mortgage  bonds  of  the  road  not  to  deliver  the  certificates, 
because  the  property  was  not  worth  the  amount  agreed  to  be 
paid  for  it,  and  the  receivers  accordingly  refused  to  deliver 
the  certificates.  An  application  was  made  by  the  owners  of 
the  engines  to  compel  the  receivers  to  deliver  the  certificates 
to  them,  but  the  chancellor  held  that  the  receivers  were  not 
bound  to  deliver  the  certificates  in  payment  of  particular 
items  of  expense,  the  propriety  of  the  payment  of  which 
was  not  before  the  court ;  but  the  receivers  were  authorized 
by  the  court  to  purchase  the  locomotives  and  tenders  at 
their  true  value,  and  to  pay  for  them  in  the  certificates; 
otherwise,  the  owners  of  this  rolling-stock,  having  the  power 
at  any  time  to  take  the  property,  might  do  so,  and  they 
should  be  allowed  just  compensation  for  the  use  of  it  since 
it  had  been  in  the  hands  of  the  receivers.'^ 

IV.  What  Payments  are  within  the  Discretion  of  a  Receiver. — 
It  is  a  well-recognized  principle  that  a  receiver  shall  not, 
without  the  previous  direction  of  the  court,  incur  any  expenses, 
on  account  of  the  property  in  his  hands,  beyond  what  is  abso- 
lutely essential  to  its  preservation  and  use.^**  In  all  matters  in- 
volving a  large  outlay  of  money  the  receiver  should  apply  to 
the  court  in  advance  for  authority  to  make  the  proposed  expen- 
diture ;  but,  except  in  extraordinary  cases,  the  submission  by 
the  receiver,  at  frequent  intervals,  of  his  accounts  to  the 

»9  Coe  V.  N.  J.  Midland  R.  R.  Co.,  27  N.  J.  Eq.  37. 
3°  Cowdrey  v.  Galveston,  etc.,  R.  R.  Co.,  93  U,  S.  352;  j.  r.,  9  Am.  Ry. 
Reg.  361. 
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master,  giving  the  latter  an  opportunity  to  disallow  whatever 
he  may  not  approve,  is  regarded  as  a  sufficient  reference  to 
the  court  for  its  ratification  of  the  receiver's  proceedings.^" 
All  outlays  of  a  receiver  of  a  railroad  made  in  good  faith, 
in  the  ordinary  course  of  the  management  and  operation  of 
it,  or  so  made  with  a  view  to  advance  and  promote  the  busi- 
ness of  the  road  and  make  it  profitable  and  successful,  are 
fairly  within  the  line  of  discretion  necessarily  allowed  him. 
Thus,  payments  made  by  him  as  rebatement  of  freight  to 
shippers,  in  order  to  secure  their  custom  and  increase  the 
business  of  the  road,  being  in  the  nature  of  drawbacks,  such 
as  are  usual  with  transportation  companies,  are  properly 
within  his  discretion.^* 

The  earnings  of  a  railway  company  in  the  hands  of  a 
receiver  are  chargeable  with  valid  claims  for  goods  lost  in 
transportation,  and  for  damage  done  to  them,  while  the  road 
is  under  the  management  of  the  receiver.  Such  losses  are 
incident  to  the  working  of  the  road,  and  may  be  regarded  as 
part  of  the  ordinary  expenses  of  working  it.  The  bondhold- 
ers are  entitled  only  to  what  remains  of  the  earnings  of  the 
road  after  charges  of  this  kind  and  other  expenses  of  man- 
agement are  paid.33 

In  accordance  with  this  rule,  a  receiver  is  not  allowed  to 
charge  in  his  account  for  expenditures  made  by  him  to  defeat 
a  proposed  subsidy  from  a  city  to  aid  in  the  construction  of 
a  parallel  line  of  railway,  or  to  defeat  any  contemplated  aid 
for  such  an  enterprise.  Although  the  proposed  line  of  road 
might  diminish  the  future  earnings  of  the  road  in  his  charge, 
he  is  not  allowed  to  determine  for  himself  the  question  of  the 
advisability  of  the  expenditure,  or  to  appropriate  funds  in  his 
charge  to  defeat  the  measure.^* 

V.  What  Payments  a  Receiver  may  be  empowered  to  make 
as  against  Mortgage-Creditors, — Contracts  made  by  a  railway 

3'  Cowdrey  ▼.  Galveston  R.  R.  Co.,  i  Woods,  330. 
3^  Ibid,  331. 

33  Cowdrey  y.  Galveston,  etc.,  R.  R.  Co.,  93  U.  S.  35a. 
^  Ibid,;  s,  r..  Am.   Ry.  Reg.  361. 
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company  subsequently  to  a  mortgage  are  not  binding  upon 
the  mortgagees,  or  upon  receivers  of  the  road  who  are 
appointed  in  their  behalf,  although  the  contracts  relate  to  the 
carrying  of  freight  in  payment  of  a  loan  made  to  the  com- 
pany. Thus  the  Boston,  Hartford  &  Erie  Railroad  Com- 
pany,35  having  mortgaged  its  property  to  secure  certain 
bonds,  entered  into  a  contract  with  the  Adams  Express 
Company  whereby  the  latter  company  loaned  the  former 
the  sum  of  ^200,000,  and  it  was  agreed  that  the  sum  should 
be  paid  by  carrying  freight  for  the  express  company  at 
certain  rates.  Before  this  loan  was  fully  repaid  the  mort- 
gagees obtained  the  appointment  of  receivers,  who,  after 
entering  upon  their  trust,  gave  notice  to  the  express  com- 
pany that  they  would  decline  to  be  bound  by  the  contract. 
The  express  company  thereupon  applied  to  the  court  for  an 
order  to  compel  the  receivers  to  carry  the  freight  in  accord- 
ance with  the  contract  made  with  the  railroad  company. 
The  court  held,  however,  that  the  contract  was  not  binding 
upon  the  mortgagees,  and  that  the  receivers  should  disregard 
the  contract,  and  should  recover  of  the  express  company 
compensation  for  carrying  freight,  without  reference  to  the 
terms  fixed  by  the  agreement.  The  court,  upon  this  ques- 
tion, say:  "The  payment  of  the  debts  of  the  corporation, 
previously  contracted,  would  be  inconsistent  as  well  with  the 
nature  and  purpose  of  the  office  of  the  receivers  as  with  the 
terms  of  their  appointment.  They  have  no  right  to  appro- 
priate the  property  and  assets  of  the  corporation  for  that 
purpose,  nor  the  earnings  of  the  road  while  operated  by 
them.  The  amounts  to  be  allowed  under  the  contract  of  the 
corporation  with  the  petitioners  are  earnings  of  the  road,  to 
be  acquired  by  services  requiring  outlays  by  the  receivers, 
and  are  a  part  of  its  legitimate  assets  as  much  as  if  due  in 
money.  By  the  terms  of  the  contract  they  are  to  be  applied 
to  the  debt  of  the  corporation.  But  that  contract  constitutes 
no  lien  upon  the  property  or  franchise  of  the  corporation ; 
and  it  is  no  more  obligatory  upon  the  receivers,  either  to 
make  the  application  or  to  render  the  service,  than  the  debt 

35  Ellis  V.  Boston,  Hartford  &  Erie  R.  R.  Co.,  107  Mass.  i,  17. 
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itself  is.  To  fulfil  that  contract  in  all  its  terms  will  be,  in 
substance  and  effect,  to  appropriate  the  use  of  the  property 
and  the  earnings  of  the  road,  pro  tanto^  to  the  payment  of 
the  debt  to  the  petitioners  in  preference  to  all  others." 

The  question  of  the  right  of  the  mortgagees  to  the  income 
of  the  property  during  the  pendency  of  the  foreclosure  suit 
is  declared  by  the  court  to  depend  upon  the  provisions  of 
the  mortgage,  and  the  only  mode  provided  by  that  whereby 
the  trustees  may  reach  and  control  the  use  of  the  corporate 
property,  and  appropriate  the  income  of  it,  being  an  entry  by 
them  into  possession,  and  the  filing  and  recording  of  written 
notice  of  their  possession,  they  cannot  acquire  any  lien  upon 
the  income  of  the  road  in  any  other  mode.  And,  therefore, 
it  was  held  that  the  lien  of  the  mortgagees  attached  to  the 
earnings  of  the  road  only  from  the  time  the  trustees  were 
themselves  put  into  possession  by  the  court;  that  the  railroad 
company  having  in  the  meantime  been  adjudged  bankrupt, 
the  income  belonged  to  the  assignees  from  that  time  until  the 
trustees  were  put  in  possession ;  and  that,  as  to  the  compen- 
sation earned  under  the  contract  with  the  express  company 
prior  to  the  bankruptcy,  the  express  company  was  bound 
to  pay  to  the  receivers  only  so  much  of  it  as  might  be  re- 
quired to  reimburse  the  receivers  for  their  expenses  and 
charges,  and  that  the  express  company  could  apply  the 
balance  to  the  reduction  of  the  debt  of  the  railroad  company 
to  them. 

One  clause  of  the  mortgage  provided  that  the  remedy 
therein  given  should  not  deprive  the  mortgagees  of  their  full 
rights  and  remedies,  as  they  then  existed,  at  law  and  in 
equity.  "  Whether  this  possession  would  authorize  a  fore- 
closure and  sale  of  the  property  and  franchises  of  the  cor- 
poration, for  the  benefit  of  the  bondholders,  without  the 
intervention  of  the  trustees  provided  for  in  the  mortgage ; 
and  whether,  in  such  case,  the  income,  from  the  time  the 
receivers  took  possession,  would  be  treated  as  incident  to,  and 
part  of,  the  fund  distributable  to  the  mortgagees  or  bondhold- 
ers, we  need  not  determine,  because  these  proceedings  have 
not  been  conducted  to  that  result.  The  suit  having  been 
directed  to,  and  having  resulted  in  possession  by,  the  trustees. 
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for  the  purpose  of  a  foreclosure  in  pais^  in  pursuance  of  the 
provisions  of  the  mortgage  first  quoted,  the  effect  upon  the 
rights  of  all  parties  must  be  determined  accordingly.  The 
lien  of  the  mortgagees  attaches  to  the  income  only  from  the 
time  of  thus  taking  possession  of  the  corporate  property  and 
franchises." 

The  question  of  the  right  of  a  mortgagee  to  the  rents^ 
profits,  and  earnings  of  the  mortgaged  property  while  in  the 
hands  of  a  receiver,  under  a  suit  prosecuted  for  the  purpose 
of  obtaining  a  foreclosure  sale  in  equity,  expressly  waived  in 
the  case  just  considered,  was  the  principal  point  involved  in 
a  recent  Case  before  the  Court  of  Appeals  of  Kentucky,^^ 
which  ordered  the  wages  of  the  employes  of  the  company, 
due  at  the  time  its  property  was  placed  in  the  hands  of  a 
receiver,  to  be  paid  out  of  the  net  earnings  of  the  road  in  the 
hands  of  the  receiver,  in  preference  to  the  claims  of  the  bond- 
holders, at  whose  instance  the  receiver  was  appointed.  The 
decision  was  placed  upon  the  ground  that  a  mortgagee  can- 
not claim  the  rents  and  profits  of  the  mortgaged  premises  as 
a  legal  right  growing  out  of  the  mortgage,  or  as  a  legal  inci- 
dent to  it ;  that,  if  he  has  any  legal  right  to  them,  it  is  by 
virtue  of  an  express  contract,  and  he  can  enforce  this  right 
only  in  the  manner  provided  in  the  contract ;  and  that,  having 
no  absolute  right  to  demand  that  a  receiver  shall  be  appointed 
to  secure  the  rents  and  profits  accruing  afterwards,  the  court 
will  require  him  to  do  equity  before  he  can  receive  equity. 

The  mortgages  in  this  case  provided  that,  upon  default, 
the  trustees  might  enter  and  take  possession  of  the  road, 
and  operate  it  for  the  benefit  of  the  bondholders,  and,  fur- 
thermore, might  sell  the  property  and  apply  the  proceeds  to 
the  satisfaction  of  the  mortgage  debts.  The  trustees,  instead 
of  taking  possession  of  the  road  and  appropriating  its  earn- 
ings in  the  mode  provided  for  in  the  mortgage,  obtained  the 
appointment  of  a  receiver.  They  might  have  obtained,  by 
virtue  of  the  contract,  a  specific  execution  for  the  possession 
of  the  mortgaged  property,  and  in  this  manner  they  would 
have  asserted  a  legal  right.     They  insisted,  however,  that 

3^  Douglass  V.  Cline,  12  Bush,  608. 
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the  court  having  exercised  its  discretion  in  appointing  a 
receiver  to  take  possession  of  the  mortgaged  property,  the 
court  had  no  discretion  as  to  the  application  of  the  fund  that 
might  arise  from  the  profits  and  earnings  ;  that  they  had  the 
right,  as  a  matter  of  law,  to  have  this  fund  applied  to  the 
extinguishment  of  the  mortgage  debt ;  that  the  employes, 
who  had  intervened  by  petition,  should  be  treated  as  mere 
ordinary  creditors  who  had  extended  credit  to  the  company 
with  actual  or  constructive  notice  of  the  existence  of  the 
contract  lien  of  the  mortgage.  They  denied  that  the  meri- 
torious character  of  the  employes'  claims  entitled  them  to 
any  consideration  by  the  court,  and  denied  that  the  court 
could  provide  for  the  payment  of  these  claims  until  the 
mortgage  lien  was  first  satisfied. 

To  these  claims  the  court  rt\plied  that  the  relief  sought 
through  the  agency  of  a  receiver  is  not  a  matter  of  strict 
right,  but  an  equitable   right  addressed  to  the  discretion  of 
the  court ;  that  there  are  advantages  to  the  mortgagee  in 
this  mode  of  proceeding,  aside  from  the  rents  and  profits 
that    might   be   secured,    for   immediate   protection  of  the 
property  is  ensured,  and  this  protection  is  continued  while 
the  action  to  enforce  the  mortgage  is  prosecuted ;  and  the 
trustees,  moreover,  avoid  in  this  way  all  danger  of  individ- 
ual responsibility  to  the  mortgageor,  and  to  the  public,  from 
operating  the  road.     Moreover,  it  is  not  strictly  accurate  to 
say  that  the  employes  bear  to  the  mortgagees  the  same  rela- 
tion  as  that  borne  them  by  other  general  creditors  of  the 
insolvent  company.     "  The  mortgagees  accepted  their  securi- 
ties with  knowledge  that  the  railroad  company,  though,  tech- 
nically speaking,  a  private  corporation,  was  under  obligations 
to    the    state   to   render  certain  important  public   services. 
They  knew  that  the  railroads  were,  in  a  certain  sense,  public 
highw^ays,  and  that  whoever  owned  them  or  held  them  in 
pledge  was  obliged  to  see  that  they  were  at  all  times  so 
operated  as  to  subserve  the  public  convenience.     The  inter- 
est the  public  has  in  the  construction  and  successful  opera- 
tion of  lines  of  railway  has  influenced  the  courts  to  treat 
railroad  mortgagees  as  possessing  rights  superior  to  those  of 
VOL.  4,  NO.  I — 3 
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beneficiaries  under  mortgagee  covering  other  kinds  of  prop- 
erty; and  courts  of  equity  have  not  hesitated  to  interfere 
for  their  protection  in  cases  in  which  other  mortgagees  would 
have  been  left  to  their  remedy  at  law.  *  »  *  it  was 
through  the  labor  and  services  of  these  employes,  performed 
and  rendered  after  the  railroad  company  had  become  notori- 
ously unable  to  meet  its  indebtedness,  and  during  a  period 
when  the  mortgagees  either  could  not  or  would  not  interfere 
to  protect  and  preserve  their  mortgage  security,  that  the 
company's  roads  were  operated  and  its  duties  to  the  public 
discharged ;  and,  as  we  have  already  seen,  it  was  by  this 
labor  and  these  services  that  the  mortgaged  property  during 
this  period  was  preserved  and  kept  in  repair.  It  is  plain, 
therefore,  that  the  debts  due  to  the  appellees  were  con- 
tracted for  labor  which  resulted  in  substantial  advantage  to 
the  parties  who  are  here  insisting  that  their  payment  out  of  a 
fund  to  which  said  parties  have  no  legal  or  contract  claim, 
and  which  they  can  reach  only  through  the  intervention  of 
the  chancellor,  is  an  abuse  by  that  officer  of  his  equitable 
discretion." 

In  conclusion,  the  court  remark  that  it  will  not  necessarily 
follow  from  its  decision  that  all  the  general  creditors  of  the 
railroad  company  will  be  able  to  assert  successfully  their 
right  to  be  paid  out  of  the  fund  held  by  the  receiver ;  that 
each  claim  must  rest  upon  its  own  peculiar  merits ;  and  that, 
as  the  mortgagees  have  prima  facie  an  equitable  claim  to 
the  whole  fund,  the  onus  will  be  upon  each  general  creditor 
to  establish  a  superior  right  upon  his  part.37 

37  Mr.  Justice  Cofer  delivered  a  dissenting  opinion,  forcibly  criticising  the 
opinion  of  the  majority  of  the  court.  He  claimed  that  the  maxim  that  "he 
who  seeks  equity  must  do  equity"  had  no  application  to  this  case  ;  that  the 
mortgagees  owed  no  equity  to  the  railroad  company  and  owed  none  to  the 
employes  of  the  company;  that  the  effect  of  the  application  of  the  maxim 
to  this  case  is  that,  if  A  asks  the  intervention  of  the  chancellor  in  his  behalf 
against  B,  the  chancellor  may,  as  the  condition  upon  which  he  will  grant  the 
relief  asked,  require  A  to  render  to  C  an  equity  due  him  from  B ;  that  thi** 
is  not  the  meaning  of  the  maxim ;  but  that  it  means  that  a  party  seeking  the 
aid  of  equity  must  do  equity  to  him  against  whom  he  seeks  relief  in  reference 
to  the  subject-matter  involved  in  the  litigation.     He  claimed  that  the  mort- 


RECEIVERS   OF   RAILWAYS.  35 

In  regard  to  this  decision  it  is  to  be  observed  that,  both  in 
this  case  and  a  subsequent  one  decided  by  the  same  court,^* 
it  was  conceded  that  the  right  to  appropriate  the  rents  and 
profits  of  the  mortgaged  premises  to  the  payment  of  the 
mortgage  debt  was  a  legal  incident  to  the  contract  of  mort- 
gage prior  to  the  adoption  of  the  civil  code  of  practice  in 
that  state.  The  mortgagee  had  the  right,  after  breach  of  the 
condition,  to  sue  in  ejectment  and  recover  possession  of  the 
mortgage  premises.  This  right  was  practically  taken  away 
by  the  code  of  practice ;  for,  although  the  mortgagee  is  still 
invested  with  the  legal  title,  he  cannot,  without  the  express 
or  implied  consent  of  the  mortgageor,  recover  possession  of 
the  mortgaged  premises  at  law.  A  defence  in  the  nature  of 
a  bill  for  redemption  enables  the  mortgageor  to  compel  a 
transfer  of  the  cause  to  the  equity  side  of  the  court,  where 
the  mortgagee  can  demand  only  such  relief  as  a  court  of 
equity  will  afford.  Having  no  longer  the  absolute  right  of 
possession,  the  mortgagee  has  not  now  the  absolute  right  to 

gagees  had  liens  on  the  earnings  of  the  property  while  in  the  hands  of  the 
receiver  by  express  contract,  which  the  court  was  bound  to  enforce;  and, 
moreover,  he  claimed  that,  aside  from  any  contract,  by  well-established  rules 
of  equity,  mortgagees  have  a  lien  upon  the  earnings  of  the  property  in  the 
hands  of  a  receiver  pending  a  suit  for  foreclosure  and  sale,  and  that  the 
earnings  are  a  part  of  their  security  of  which  the  chancellor  has  no  power  to 
deprive  them.  In  conclusion,  he  says:  **I  have  been  unable  to  discover  the 
line  that  is  to  separate  the  claim  of  the  employes  from  the  claim  of  other 
unsecured  creditors.  Nor  am  I  able  to  discern  the  principle  that  is  to  dis- 
tingnish  the  claim  of  the  employes  of  a  railroad  company,  to  be  paid  in  pref- 
erence to  mortgagees,  from  the  claim  of  any  other  class  of  laborers,  to  be 
paid  in  like  manner  out  of  mortgaged  property  upon  which  they  have  be- 
stowed labor  for  which  they  have  not  been  paid.  If  these  appellees  have  any 
equity  to  be  paid  out  of  the  earnings  in  the  receiver's  hands  for  labor  done 
before  his  appointment,  because  they  bestowed  their  labor  on  the  road  and 
thereby  kept  it  up,  why  shall  not  the  material-man  who  furnished  articles  in- 
dispensable to  the  operating  of  the  road  be  paid  also  ?  If  the  men  who  fur- 
nished necessary  material  are  entitled  to  be  paid,  upon  what  principle  of  law 
or  morals  shall  the  man  who  furnished  money  to  make  cash  purchases  be 
refused  ?  And,  if  these  are  to  be  paid  out  of  the  earnings,  to  the  exclusion 
of  the  mortgagees,  there  will  remain  on  debts  to  be  paid  but  the  mortgage 
debts,  and,  these  being  postponed  to  all  others,  it  will  result  that  the  only 
persons  not  secured  are  those  who  alone  had  taken  security  for  their  debts.*' 
^  Newport  &  Cincinnati  Bridge  Co.  v.  Douglass,  12  Bush,  673,  705. 
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its  incidents — the  rents  and  profits  of  the  mortgaged  prop- 
erty. He  may  secure,  these  incidents  by  express  contract ; 
but,  if  he  fails  to  do  this,  he  can  reach  them  only  through  a 
proceeding  in  equity. 

This  case  can  hardly  be  regarded  as  authority  in  those 
states  in  which  the  common-law  doctrine  of  the  mortgagee's 
right  of  possession  after  default,  and  of  his  right  of  action 
at  law  to  recover  such  possession,  has  not  been  changed  by 
statute ;  and  whether,  in  other  states  in  which  the  mortgagee's 
rights  at  law  have  been  taken  away  and  he  can  obtain  pos- 
session of  the  mortgaged  property  only  through  the  instru- 
mentality of  a  receiver,  the  equities  of  third  persons  against 
the  mortgageor  would  be  allowed  to  intervene  and  prevent 
the  mortgagee's  claiming  the  full  benefit  of  his  equitable 
right  to  the  rents  and  profits  collected  by  the  receiver,  may 
well  be  doubted. 

It  is  true,  however,  that  the  general  result  arrived  at  in  this 
case  is  supported  by  a  decision  by  Judge  Wellford  in  the  Cir- 
cuit Court  of  the  city  of  Richmond.^'  The  grounds  of  the 
decision  are  that  the  officers  of  the  insolvent  company,  having 
the  right  of  possession,  and  being  allowed  by  the  mortgage- 
creditors  to  remain  in  possession  long  after  the  company's 
default  had  become  notorious,  might  be  in  some  sense  re- 
garded as  the  agents  of  the  mortgagees  in  operating  the  road  ; 
and  that,  at  any  rate,  the  claims  of  employes,  due  at  the  time 
the  mortgagees  obtained  the  appointment  of  a  receiver,  are  of 
such  an  equitable  nature  that  the  court  will  require  them  to 
be  satisfied  out  of  the  subsequent  earnings  of  the  road,  or 
out  of  the  trust  property. 

The  president  and  directors  of  the  New  Jersey  Midland 
Railway  Company,  previous  to  its  insolvency,  advanced 
money  to  pay  for  rolling-stock  leased  to  the  company,  to  be 
paid  for  by  monthly  instalments,  and  to  remain  the  property 
of  the  vendors  until  the  whole  amount  of  the  purchase- 
money  should  be  paid.  They  did  this  to  preserve  the 
property  for  the  benefit  of  the  company  and  its  creditors^ 

39  Duncan  v.  Chesapeake  &  Ohio  R.  R.  Co.,  9  Am.  Ry.  Reg.  386. 
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and  upon  the  understanding  upon  their  part  that,  upon  the 
payment  of   the  balance  due  upon  the  rolling-stock,  they 
should  become  the  owners  of  it.     Upon  the  appointment  of 
a  receiver  in  a  foreclosure  suit,  they  petitioned  the  court  that 
they  might  be  subrogated  to  the  rights  of  the  vendors  of  the 
rolling-stock  to  the  extent  of  the  advancements  made  by 
them  upon  it,  and  that  the  receivers  should  be  ordered  to 
pay  to  them  the  amount  so  advanced,  with  interest/®    The 
court,  however,  denied  the  petition  because  there  can  be  no 
subrogation  without  an  express   agreement   for  the   right, 
either  with  the  debtor  or  the  creditor ;  and  because  the  right 
cannot  be  enforced  until  the  whole  debt  is  paid.     Moreover, 
the  advances  were  made,  and  the  petitioners*  rights  accrued, 
long  before  the  filing  of  the  bill  in  the  foreclosure  suit.    The 
payment  of  these  claims  by  the  receiver  is  in  nowise  neces- 
sary for  the  preservation  of  the  property,  or  the  protection 
of  the  mortgagees  or  other  creditors.     The  petitioners  stand 
in  a  different  position  from  the  owners  of  the  rolling-stock. 
They  have  no  power  to  embarrass  the  receiver  by  removing 
the  property.     "  The  duties  of  a  receiver  in  a  foreclosure 
suit,"  say  the  court,  "  are  in  aid  of  the  mortgagee,  by  col- 
lecting the  rents  and  preserving  the  property  from  loss  and 
decay.      In  railway  foreclosures   his   duties,   though   more 
extensive,  are  primarily  the  same.     The  appointment  is  pre- 
sumed to  be  for  the  benefit  of  the  mortgagees,  and  for  the 
protection  of  their  interests.     In  this  case  it  is  claimed  that 
the  mortgage  covers  the  rolling-stock,  and  that,  upon  full  and 
final  payment  by  the  company,  or  by  the  receivers,  to  the 
owners  of  the  stock,  the  title  will  vest  in  the  company,  or 
their  mortgagees,  and  enure  to  the  benefit  of  the  bondhold- 
ers.    The  petitioners  seek,  at  this  early  stage  of  the  fore- 
closure suit,  and  in  this  irregular  mode,  to  enforce  a  lien  alleged 
by  them  to  be  superior  or  prior  to  that  of  the  mortgagees. 
In  this  view  it  is  simply  a  contest  for  priority  between  par- 
ties claiming  liens  upon  the   mortgaged   premises."     The 
court,  therefore,  declined  to  consider  their  claim  until,  upon 
a  hearing  of  the  cause,  the  rights  and  priorities  of  all  parties 

^  New  Jersey  Midland  R.  R.  Co.  y.  Wortendyke,  27  N.  J.  £q.  658. 
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claiming  liens  upon  the  mortgaged  premises  could  be  settled 
and  adjusted. 

A  claim  for  materials  furnished  an  insolvent  railway  com- 
pany, which  is  not  a  Hen  by  virtue  of  any  statute,  is  not 
entitled  to  payment  out  of  the  funds  in  the  hands  of  a 
receiver,  arising  from  a  sale  of  the  property  at  the  instance 
of  prior-mortgage  bondholders,  until  the  bonds  are  paid/' 
Judge  Drummond,  in  making  this  decision,  said,  by  way  of 
illustration :  "  It  is  precisely  like  the  case  of  a  man  who 
furnishes  to  the  owner  of  a  farm  the  means  of  carrying  it 
on;  but  there  is  another  party  who  has  a  lien  upon  that  farm^ 
and  it  is  sold  in  order  that  the  party  who  has  the  prior  lien 
may  be  paid.  Now,  the  fact  that  the  mechanic  or  laborer 
has  furnished  the  means  of  carrying  on  the  farm  would  not 
authorize  him  to  come  into  a  court  of  equity  and  cut  off  the 
prior  lien  which  exists  on  the  farm,  and  prevent  it  from  being 
paid.  These  parties  ought  to  be  paid.  They  have  a  just 
claim  against  this  road.  But  it  is  against  an  insolvent  cor- 
poration, and  they  ask  parties  who  have  a  prior  right  and 
lien  to  pay  them,  because  those  with  whom  they  have  dealt 
cannot  do  so." 

A  contract  between  a  railway  company  and  a  bridge  com- 
pany, made  subsequent  to  the  mortgage,  whereby  the  former 
company  guaranteed  that  the  tolls  of  the  latter  company  for 
the  use  of  its  bridge  across  the  Ohio  River  should  amount 
annually  to  a  certain  sum,  does  not  affect  the  rights  of  the 
mortgagee,  and  the  bridge  company  cannot  require  that  the 
order  of  sale  shall  require  the  purchaser  to  carry  out  and 
execute  the  terms  of  this  contract.*' 

When  another  road  has,  by  contract,  the  right  to  run  over 
a  road  in  the  hands  of  a  receiver,  upon  the  payment  of  a 
stipulated  rent,  and  the  rent  is  not  paid  to  the  receiver 
according  to  the  terms  of  the  contract,  he  may,  after  proper 
notice,  sever  the  connection  between  the  roads.« 

One  who  has  loaned  money  to  a  railway  company,  to 
enable  it  to  pay  interest  on  its  coupon  bonds,  has  no  equity 

4*  Denniston  v.  Chicago,  Alton  &  St.  Louis  R.  R.  Co.,  4  Biss.  414. 
43  Newport  &  Cincinnati  Bridge  Co.  v.  Douglass,  12  Bush,  673,  712. 
43  Elmira  Iron  &  Steel  Rolling  Mill  Co.  v.  Erie  Ry.  Co.,  26  N.  J.  £q.  2S4. 
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entitling  him  to  be  paid  out  of  funds  in  the  hands  of  a 
receiver  of  the  road  appointed  in  behalf  of  the  bondholders.^* 
A  loan,  however,  made  for  this  purpose,  upon  the  agreement 
or  understanding  that  the  lender  should  be  treated  as  the 
assignee  of  the  holders  of  the  coupons,  might  have  the  effect 
to  subrogate  the  lender  to  their  rights,  and  entitle  him  to 
hold  the  coupons  as  part  of  the  debt  secured  by  the  mort- 
gage. 

With  the  consent  of  the  court  the  receiver  may  pay  out 
of  the  funds  in  his  hands  sums  collected  by  the  insolvent 
company  in  trust  for  connecting  railroad  companies,  to  which 
the  money  belonged.  The  withholding  of  these  moneys 
would  not  only  have  been  a  breach  of  trust,  but  would  prob- 
ably result  in  the  refusal  of  these  companies  to  keep  up 
business  relations  with  the  company  or  its  receivers,  and  a 
consequent  loss  of  business  to  the  road;  and,  therefore,  the 
payment  is  justifiable  as  a  business  measure,  to  keep  up  the 
traffic  of  the  road.« 

The  funds  in  the  hands  of  a  receiver  are  chargeable  with 
the  retainer  and  professional  services  of  an  attorney 
employed  by  the  trustees  under  a  mortgage  of  a  railway  to 
foreclose  the  mortgage,  although  the  suit,  without  the  fault 
of  the  attorney,  is  not  prosecuted  with  effect,  and  the  funds 
in  the  hands  of  the  receiver  have  been  obtained  from  a  new 
suit,  prosecuted  by  other  trustees ;  as,  for  instance,  where 
the  prosecution  of  the  first  suit  was  prevented  by  the  out- 
break of  the  civil  war,  and,  the  trustees  who  authorized  the 
suit  having  died,  new  trustees  were  appointed  upon  the 
termination  of  the  war,  who  commenced  a  new  foreclosure 
suit.*^ 

V/.  Whether  a  Receiver  is  liable  for  the  Negligence  of  his 
Employes, — There  is  much  diversity  of  opinion  upon  the 
question  whether  a  receiver  is  liable  for  the  negligence  of  his 

^Newport  &  Cincinnati  Bridge  Co.  v.  Douglass,  12  Bush,  673,  714. 
♦5  Meyer  v.  Johnston,  53  Ala.  237,  353. 

^  Cowdrcy  v.  Galveston,  etc.,  R.  R.  Co.,  93  U.  S.  352;  j.  r.,  9  Am.  Ry. 
Reg.  361. 
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employes  in  the  same  manner  and  to  the  same  extent  that  a 
railway  company,  operating  its  road,  is  liable.  On  the  one 
hand,  a  receiver,  in  operating  the  road,  is  said  to  exercise  the 
powers  and  rights  of  a  common  carrier,  and  to  be  subject  to 
all  the  duties  and  liabilities  of  a  common  carrier.*'  Whether 
the  receiver  is  regarded  as  the  officer  of  the  law,  or  the  rep- 
resentative of  the  proprietors  of  the  corporation,  or  its  cred- 
itors, or  as  combining  all  these  characters,  he  is  entrusted 
with  the  powers  of  the  corporation,  and  must,  therefore, 
necessarily  be  burdened  with  its  duties  and  subject  to  its 
liabilities.  There  can  be  no  such  thing  as  an  irresponsible 
power,  exerting  force  or  authority  without  being  subject  to 
duty,  under  any  system  of  laws  framed  to  do  justice.  It  is 
an  inseparable  condition  of  every  grant  of  power  by  the 
state,  whether  expressed  or  not,  that  it  shall  be  properly 
exercised,  and  that  the  grantee  shall  be  liable  for  injuries 
resulting  directly  and  exclusively  from  his  negligence  in  its 
use.*^  In  a  recent  case  in  Kentucky,  in  which,  however,  the 
question  under  consideration  was  not  involved,  Mr.  Justice 
Lindsay,  upon  the  functions  of  a  receiver  as  a  common 
carrier,  said : 

*'  The  receiver  of  a  line  of  railways  is  not  the  mere  passive 
agent  or  officer  of  the  court,  charged  with  the  simple  dwty 
of  preserving  the  property  entrusted  to  his  care,  and  of  collect- 
ing the  rents  and  profits  arising  directly  out  of  the  thing 
mortgaged  and  holding  them  until  the  rights  of  the  citizens 
shall  be  determined.  His  duties  comprise  the  management 
and  operation  of  the  roads.  He,  ex  necessitate^  becomes  a 
common  carrier,  and,  in  order  to  preserve  the  mortgaged 
property,  is  compelled  to  discharge  the  duties  of  a  quasi  pub- 
lic corporation."*^ 


47  Blumenthal  v.  Brainerd,  38  Vt.  402 ;  Paige  v.  Smith,  99  Mass.  395 ; 
Klein  v,  Jewett,  26  N.  J.  Eq.  474;  Meara  v.  Holbrook,  20  Ohio  St.  137  ;  5 
Am.  R.  633.  See  remarks  of  Bleckley,  J.,  in  Henderson  v.  Walker,  55  Ga. 
481;  also,  Kinney  v.  Crocker,  18  Wis.  74;  Allen  v.  Central  R.  R.  Co.  of 
Iowa,  42  Iowa,  683. 

4«  Klein  v.  Jewett,  supra.     Per  Van  Fleet,  V.-C. 

49  Douglass  V.  Cline,  12  Bush,  608,  628.     Per  Lindsay,  J. 
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« 

Chancellor  Cooper,  of  Tennessee,  while  granting  that  it 
may  be  considered  as  an  open  question  whether  the  receiver 
of  a  railroad,  appointed  by  a  court  and  operating  the  road 
under  its  direction,  is  liable  for  injuries  done  upon  the  road 
to  person  or  property,  holds  that  a  receiver  appointed  by  the 
governor  of  the  state,  under  a  law  providing  for  such  appoint- 
ment, is  a  public  agent,  and,  as  such,  is  not  liable  for  the 
wrongs  or  negligence  of  his  employes,  but  only  for  his  own 
wrongful  acts  or  delinquencies.^** 

Under  a  statute  of  the  state  of  Georgia  allowing  an  em- 
ploye of  a  railway  company  to  recover  damages  against  the 
road  for  a  personal  injury  done  him  through  the  negligence 
of  another  employe  in  the  same  service,  it  was  held  that  the 
employe  of  a  receiver  is  not  an  employe  of  a  railroad  com- 
pany within  the  terms  of  that  statute,  so  as  to  make  the 
receiver  liable  to  action  in  such  case.5* 

The  Court  of  Appeals  of  New  York,  however,  in  a  recent 
case,s*  held  that  a  receiver  operating  a  road  in  his  official  capac- 
ity was  not  liable  in  an  action  for  negligence  causing  the  death 
of  a  passenger,  where  no  personal  neglect  was  imputed  to 
him,  either  in  the  selection  of  agents  or  in  the  performance 
of  any  duty,  but  where  the  negligence  charged  was  that  of  a 
subordinate,  whom  he  necessarily  and  properly  employed  in 
compliance  with  the  order  of  the  court.  His  position  was 
regarded  as  analogous  to  that  of  a  public  officer  charged  with 
public  duties,  in  the  performance  of  which  he  is  compelled  to 
act,  in  part,  by  others.  The  court  concede  that  trustees  and 
mortgagees  in  possession  of  roads,  and  operating  them  for 
the  benefit  of  the  bondholders,  are  liable  for  injuries  sustained 
by  reason  of  the  negligence  of  persons  employed  by  them. 

5*»  Hopkins  v.  Connel,  2  Tcnn.  Ch.  323,  citing  Mersey  Dooks'  Trustees  v. 
Gibbs,   L.  R.  I  H.  L.  93. 

$■  Henderson  v.  Walker,  55  Ga.  481 ;  Thurman  v.  Cherokee  R.  R.  Co.,  56 
Ga,  376. 

5*  Cardot  v.  Barney,  63  N.  Y.  281,  Chief  Justice  Church  dissenting.  The 
Supreme  Court  of  Indiana,  in  Bell  v.  Indianapolis,  Cincinnati  &  Lafayette  R. 
R.  Co.,  53  Ind.  57,  decide  that,  to  a  complaint  against  a  railroad  company 
for  injuries  received  by  the  plaintiff,  it  is  a  sufficient  answer  that  when  the 
injuries  were  inflicted  the  railroad  was  in  the  hands  of  a  receiver. 
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They  are  regarded  as  the  owners  of  the  roads  and  the  real 
principals,  receiving  the  earnings  and  having  the  benefit  of 
the  services  of  the  employes,  and  the  fact  that  they  act  in  a 
representative  capacity  is  unimportant.  The  employes  are 
their  servants,  and  whether  they  operate  the  road  as  mort- 
gagees in  possession,  trustees,  or  lessees  is  not  material,  so 
long  as  they  take  the  earnings  for  themselves  or  for  those 
they  represent.53  But  the  court  declare  that  there  is  no 
principle  upon  which  a  receiver  or  other  officer  of  a  court, 
merely  obeying  the  orders  of  the  court,  having  no  interest  in 
the  prosecution  of  the  work,  and  deriving  no  profit  from  it, 
should  be  answerable  except  for  his  own  acts  and  neg- 
lects. 

The  views  enunciated  in  this  decision  were  applied  by  the 
Supreme  Court  of  New  York  to  the  case  of  an  injury  received 
by  the  plaintiff  upon  the  Ogdensburg  &  Lake  Champlain 
Railroad,  a  New  York  corporation,  but  leased  to  the  defend- 
ant and  others  as  receivers  of  the  Vermont  &  Canada  Rail- 
road Company,  a  Vermont  corporation,  placed  in  their  hands 
by  the  Court  of  Chancery  of  that  state.^*  The  receiver  was 
held  not  to  be  liable,  because,  in  making  the  lease,  he  acted 
officially  and  as  the  agent  of  the  Vermont  corporation. 

Under  another  view  of  the  subject,  although  a  judgment 
may  be  obtained  against  a  receiver  for  negligence  on  the 
part  of  employes,  yet  the  judgment  cannot  be  enforced  as 
against  the  mortgagees.  The  appointment  of  a  receiver  does 
not  derange  the  priority  of  existing  liens  upon  the  property, 

53  Citing,  and  distinguishing  upon  this  ground,  Ballou  v.  Farnum,  9  Allen, 
47;  Lamphear  v.  Buckingham,  33  Conn.  237;  Barter  v.  Wheeler,  9  N.  H. 
9;  Rogers  v.  Wheeler,  43  N.  Y.  598;  Sprague  v.  Smith,  29  Vt.  421. 

54  Kain  v.  Smith,  11  Hun,  552.  Learned,  P.  J.,  dissenting,  said:  **What- 
ever  may  be  the  defendant's  liability  in  respect  to  the  management,  in  Ver- 
mont, of  the  road  of  which  he  is  supposed  to  be  receiver,  when  he  comes 
into  this  state  and  obtains  complete  control  of  a  railroad,  not  by  virtue  of  his 
appointment  as  receiver,  but  by  a  contract  which  he  voluntarily  made;  when 
he  takes  possession  of  this  railroad  and  agrees  to  assume  the  duties  of  the 
company  as  a  common  carrier ;  and  when  he  receives  the  earnings,  to  be 
disposed  of  as  he  directs,  he  is,  as  it  seems  to  me,  the  owner  and  proprietor, 
during  the  time  agreed  upon,  of  the  property,  and  the  master  of  the  persons 
employed  by  him  in  performing  the  duties  thus  assumed.*' 
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or  in  any  way  impair  or  postpone  them,  except  so  far  as  the 
court  may  find  it  necessary,  for  the  preservation  of  the  prop- 
erty, to  authorize  the  borrowing  of  money  upon  a  pledge  of 
it.55  Consequently,  it  has  been  held  that  a  person  who  has 
recovered  a  judgment  against  the  receivers  of  a  road,  for 
injuries  received  by  him  while  travelling  upon  the  road  under 
their  management,  is  not  entitled  to  payment  out  of  the 
earnings  of  the  road,  or  out  of  the  proceeds  of  a  sale  of  it, 
in  preference  to  the  mortgage-creditors.  "  It  is  too  clear  for 
argument,"  says  Judge  Woods,5*  "  that,  if  the  road  had  been 
run  by  the  president  and  directors  when  the  injury  was  sus- 
tained, no  such  claim  could  have  priority.  The  party  would 
have  travelled  over  the  road,  taking  the  risk  of  the  ability  of 
the  company  to  respond,  just  as  every  man  who  obtains  a 
right  or  contract  does  so  with  the  risk  of  the  ability  of  the 
party  to  answer  to  him.  The  receivers  of  the  court  were 
merely  appointed  to  act  instead  of  the  president  and  direct- 
ors, except  so  far  as  the  orders  of  the  court  otherwise  direct ; 
and  the  liability  stands  on  the  same  footing  as  if  it  had  been 
created  by  the  president  and  directors,  unless  a  higher  right 
can  be  assigned  to  it  under  the  orders  of  the  court.  *  *  * 
It  is  clear  that  such  a  lien  is  not  one  of  the  incidents  to 
running  a  road,  nor  was  its  creation  necessary  to  procure 
traffic  and  travel ;  nothing  of  the  kind  is  intimated  in  the 
application  for  a  receiver,  and  no  such  view  or  idea  is 
presented  in  the  order.  *  *  *  The  exercise  of  power 
by  a  court  to  displace  liens  can  only  be  sustained  on  the 
ground  of  actual  necessity,  and,  surely,  there  can  be  no 
necessity  to  append,  as  an  incident  to  running  a  railroad,  a 
lien  for  damages  that  displaces  existing  contracts.  The 
party  has  a  right  to  be  allowed  his  claim,  to  be  paid  from  an 
excess  remaining.  He  has  the  same  right  against  the  prop- 
erty which  he  could  have  had  if  the  road  had  been  run  by 
the  president  and  directors  when  his  right  accrued,  and  none 
other." 


55  Norway  v.  Rowe,  19  Vcs.  Jr.  144,  153.     Per  Lord  Eldon. 

5^  Davenport  v.  Alabama  &  Chattanooga  R.  R.  Co.,  2  Woods,  519. 
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VTL  In  what  Courts  a  Receiver  may  be  sued. — The  court 
under  which  the  receiver  is  acting  may  take  cognizance  of 
the  question  of  the  receiver's  liability  for  such  negligence, 
or  may  permit  the  party  aggrieved  to  sue  at  law,  unless  the 
jurisdiction  of  the  court  in  the  matter  be  assailed,  in  which 
case  it  must  assume  exclusive  jurisdiction.'^  As  a  general 
rule,  receivers  are  amenable  solely  to  the  court  by  which  they 
are  appointed ;  but  this  rule  does  not  apply  when  citizens  of 
another  state  seek  remedy  against  them  in  such  other  state, 
and  the  receiver's  liability  as  a  common  carrier  has  already 
been  determined  by  the  courts  of  the  state  in  which  he  was 
appointed.58  Ordinarily,  however,  a  receiver  cannot  be  sued 
for  assets  in  his  hands  without  first  obtaining  leave  of  the 
appointing  court.  But  the  decree  of  court  appointing  a 
receiver  entitles  him  to  protection  in  the  possession  of  such 
property  only  as  he  is  entitled  to  take  possession  of.  When 
he  takes  possession  of  property  to  which  he  has  no  claim,  he 
is  not  acting  as  the  officer  or  representative  of  the  court, 
but  as  a  mere  trespasser.  The  rightful  owner  of  a  locomo- 
tive-engine, which  the  railroad  company  in  the  hands  of  a 
receiver  never  had  any  interest  in,  may  take  possession  of  it 
by  a  replevin  suit,  without  first  obtaining  leave  of  the  court 
appointing  the  receiver,  although  the  engine  is,  at  the  time, 
used  upon  the  road.59 

The  court,  whose  officer  a  receiver  is,  may  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits  in  foreign  courts 
whereby  the  earnings  of  a  railroad  in  the  hands  of  the 
receiver  are  locked  up  by  attachment  or  trustee  process.^ 
The  court,  in  such,  case,  acts  upon  the  ground  that  the  party 
upon  whom  the  order  is  made  is  within  the  jurisdiction  of 
the  court ;  that  the  receiver,  as  the  officer  of  the  cciurt,  is 
entitled  to  protection  while  in  the  proper  discharge  of  his 

57  Klein  v.  Jewctt,  26  N.  J.  Eq.  474;  Meara  v.  Holbrook,  20  Ohio  St  137. 
5®  Page  V.  Smith,  99  Mass.  395 ;  De  Graffenried  v.  Brunswick  &  Albany  R. 
R*f  57  Ga.  22. 

59  Hills  V.  Parker,  iii  Mass.  508. 

^  Vermont  &  Canada  R.  R.  Co.  v.  Vermont  Central  R.  R.  Co.,  46  VL  792. 
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duty ;  and  that  persons  interfering  with  his  collecting  the 
earnings  of  the  road  in  his  possession  are  guilty  of  contempt 
of  court. 

The  question  whether  a  receiver  is  liable  to  action  in  a 
court  other  than  that  from  which  he  has  received  his  ap- 
pointment is  one  upon  which  there  is  much  conflict  of  au- 
thority. The  English  doctrine  is  that  a  receiver  is  an  officer 
of  the  court,  his  possession  the  possession  of  the  court,  and 
that,  without  leave  of  such  court,  no  action  can  be  maintained 
against  him.  Such,  also,  seems  to  be  the  doctrine  supported 
by  the  weight  of  authority  in  this  country.^*  The  courts  of 
Wisconsin  and  Iowa  have,  however,  departed  from  this  doc- 
trine, and  hold  that,  in  all  cases  where  there  is  no  attempt  to 
interfere  with  the  actual  possession  of  the  receiver,  a  suit 
may  be  prosecuted  against  him,  in  any  court  of  competent 
jurisdiction,  without  the  permission  of  the  court  from  which 
the  receiver  derived  his  appointment.  In  the  former  state  ^* 
an  action  in  its  courts  against  a  receiver  who  was  operating 
a  railroad  under  the  appointment  of  the  District  Court  of  the 
United  States,  for  personal  injuries  occasioned  through  the 
negligence  of  his  servants,  was  maintained  without  previous 
leave  obtained  from  the  latter  court  to  prosecute  the  action. 
The  Supreme  Court  declared  that,  although  a  plaintiff  desir- 
ing to  prosecute  a  legal  claim  for  damages  against  a  receiver 
mighty  in  order  to  relieve  himself  from  liability  to  have  his 
proceedings  arrested  under  the  authority  of  a  court  of  equity 
to  restrain  suits  at  law  under  some  circumstances,  very  prop- 
erly obtain  leave  to  prosecute,  yet  his  failure  to  do  so  is  no 
bar  to  the  jurisdiction  of  the  court  at  law.  The  court  object 
that,  inasmuch  as  the  Federal  courts  have  jurisdiction  of  pro- 
ceedings against  railroads,  the  result  of  a  requirement  that 
leave  should  be  first  obtained  to  prosecute  a  suit  against  a 
receiver  would  be  to  draw  into  those  courts,  not  only  the 
jurisdiction  of  all  actions  respecting  the  title  to  property  in 
the  custody  of  a  receiver,  but  all  actions  for  the  non-per- 

^>  See  article  by  Mr.  High,  II  Southern  Law  Rev.  576,  October,  1876,  and 
cases  cited ;  Wiswall  v.  Sampson,  14  How.  65. 
^  Kinney  v.  Crocker,  18  Wis.  74. 
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formance  of  contracts  by  hitn,  and  the  state  courts  would  be 
absolutely  divested  of  jurisdiction  unless  the  Federal  courts 
saw  fit  to  grant  it. 

This  case  was  cited,  and  its  doctrine  approved,  in  the 
recent  case  in  lowa.^^ 

These  cases  were  assailed  with  much  vigor,  and  the  doc- 
trine they  sustain  denied,  in  a  recent  case  before  the  Circuit 
Court  of  the  United  States  for  the  district  of  Iowa.  This 
was  an  attachment  for  contempt  in  commencing  a  suit  in  a 
court  of  the  state  of  Iowa  against  a  receiver  appointed  by 
the  United  States  Circuit  Court.  Judge  Love,  after  referring 
to  the  cases  above  cited  from  the  courts  of  Wisconsin  and 
Iowa,  said  :  ^*  "  In  my  judgment  the  doctrine  of  the  Iowa 
decision  contravenes  the  whole  scheme  of  equity  jurisdiction 
in  the  matter  of  appointing  receivers,  and  in  the  taking  of  pos- 
session, through  them,  of  the  property  in  litigation.  The  court 
of  equity  takes  cognizance  of  a  suit  against  an  insolvent  com- 
pany or  corporation,  and,  where  danger  exists  that  the  litiga- 
tion may  prove  fruitless  to  creditors,  by  waste  or  a  fraudulent 
disposition  of  the  property,  the  court  will  take  it  into  pos- 
session by  the  appointment  of  a  receiver.  The  property  thus 
becomes  a  fund  subject  to  the  disposition  of  the  court,  and 
under  its  exclusive  control.  The  principle  that  the  court 
which  has  possession  and  control  of  a  fund  has  the  exclusive 
right  to  determine  all  claims  and  liens  asserted  against  it  is 
fundamental.  Hence,  every  court  of  equity,  in  such  a  case, 
assumes  to  decide  all  controversies  touching  the  subject- 
matter  of  the  suit  and  the  fund ;  to  determine  the  existence 
and  priority  of  all  liens ;  to  adjust  and  settle  all  disputed 
claims ;  marshal  the  assets ;  and,  finally,  to  distribute  the  sur- 
plus among  the  general  creditors,  pro  rata,  upon  its  own 
principle  of  equality  among  creditors.  The  very  ground  and 
reason  of  this  jurisdiction  is  the  inadequacy  of  mere  legal 

*3  Allen  V.  Central  Railroad  of  Iowa,  42  Iowa,  683.  The  court,  in  this 
case,  also  cite  Paige  v.  Smith,  99  Mass.  395,  and  Hills  v.  Parker,  iii  Mass. 
508,  in  support  of  the  position  taken,  but  they  are  very  far  from  being  au- 
thorities in  support  of  it. 

^*  Thompson  v.  Scott,  22  Int  Rev.  Rec.  376. 
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• 

remedies.  But,  according  to  the  Iowa  decision,  there  is  no 
reason  why  any  party  claiming  satisfaction  out  of  the  fund 
may  not,  without  the  consent  of  the  receiver's  court,  assert 
his  rights  in  any  competent  court,  provided  he  does  not 
attempt  to  disturb  the  possession  of  the  receiver;  and  thus 
may  the  decision  of  the  claims  and  controversies  involved  in 
the  litigation  be  withdrawn  from  the  court  of  equity,  where 
they  properly  belong,  and  transferred  to  the  courts  of  law. 
And  the  result  would  be  that  claims  against  the  fund  would 
be  determined,  not  by  the  court  having  jurisdiction  of  the 
case  and  control  of  the  fund,  but  by  other  and  different  tri- 
bunals.    *     *     * 

"  The  view  thus  presented  applies  with  redoubled  force  to 
railroad  foreclosure  suits  in  the  United  States  Circuit  Court. 
The  non-resident  citizen  comes  here  to  set  up  and  enforce 
the  lien  of  his  mortgage,  for  the  very  reason  that  he  thinks 
he  would  be  exposed  to  injustice  in  the  state  courts,  from 
local  prejudice.  But  no  sooner  does  he  get  the  railroad 
property  in  the  hands  of  a  receiver  than  that  officer,  if  the 
doctrine  of  the  Iowa  court  be  sound,  is  exposed  to  suits  in 
the  state  courts  upon  claims  and  demands  of  all  kinds,  and 
thus  the  substantial  ends  for  which  the  non-resident  com- 
plainant comes  here  is  practically  defeated.  The  receiver 
himself  has  no  beneficial  interest  in  the  controversies  waged 
against  him  in  the  local  courts,  and  the  litigation  is  practi- 
cally between  the  non-resident  citizen  and  the  citizen  of 
Iowa.  Suits  may  be  brought,  and  judgments  innumerable 
rendered,  against  the  receiver,  all  along  the  line  of  the  rail- 
way, by  justices  of  the  peace  and  other  local  courts.  These 
judgments  may,  if  valid,  be  made  liens  upon  the  railway 
property,  and  the  Federal  court  must  recognize  and  pay  them  ; 
the  state  courts  thus  take  from  the  former  court  the  power  of 
determining,  first,  what  debt  shall  be  paid  out  of  the  funds  in 
its  hands ;  second,  what  claims  shall  be  made  liens  upon  the 
mortgaged  property.  Thus  would  the  Federal  court  sit  merely 
to  register  and  pay  the  judgment  and  decrees  of  the  state 
courts.     *     *     * 

"  But,  assuming  that  this  court  would  not  sit  here  merely 
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to  register  the  judgments  and  decrees  of  the  state  courts^ 
and  to  pay  them,  without  enquiry,  out  of  the  trust  fund  in  our 
possession,  it  may  be  asked  what  harm  will  result  to  the  non- 
resident creditors  from  permitting  suits  to  proceed  against 
receivers  ?  I  answer  that  such  judgments,  even  if  we  repu- 
diate them  and  refuse  to  pay  them,  would  cast  a  cloud  upon 
our  title,  and  seriously  affect  a  sale  of  the  railroad  property. 
When  the  receivership  is  at  an  end,  and  the  property  no 
longer  under  our  control,  but  in  the  hands  of  a  purchaser  at 
the  foreclosure  sale,  I  know  of  no  reas'on  why  the  state  court 
might  not  proceed  to  enforce  the  judgment  by  execution 
and  sale.  At  all  events,  the  apprehension  of  such  a  result 
would  cast  such  a  cloud  upon  the  title  as  effectually  to  defeat 
an  advantageous  sale,  and  this  furnishes  an  all-sufficient 
reason  why  we  should,  by  injunction  and  by  process  of  con- 
tempt, prevent  the  prosecution  of  suits  against  our  receivers." 

Property  in  the  hands  of*  a  receiver  is  not  subject  to  levy 
of  execution.  If  it  could  be  taken  piecemeal  from  the  cus- 
tody of  the  receiver,  the  remedy  of  the  creditors  under  the 
mortgage  would  be  of  little  value.  The  remedy  of  one  who 
claims  that  the  property  was  not  legally  covered  by  tlie 
mortgage,  or  that,  for  any  reason,  it  is  not  legally  held  by  the 
receiver,  is  to  apply  to  the  court  which  appointed  the 
receiver  to  ask  its  discharge  out  of  custody,  in  order  that  he 
may  proceed  against  it.^5 

The  fund  in  the  hands  of  a  receiver  cannot  be  disposed  of 
by  the  mortgageor  to  the  prejudice  of  the  mortgagee  ;  and 
the  creditors  of  the  mortg^eor,  having  no  greater  rights  in 
this  respect  than  the  mortgageor  himself,  cannot  reach  this 
fund  by  attachment  or  trustee  process.^  The  possession  of 
the  receiver  is  the  possession  of  the  court  itself.  This  rule 
is  applicable,  not  only  to  property  actually  in  the  hands  of 
the  receiver,  but  to  that  of  which  he  has  constructive  posses- 
sion.    Any   unwarranted   interference   with   the    property, 

^5  Robinson  v.  Atlantic  &  Great  Western  Ry.  Co.,  66  Pa.  St.  i6o;  sec 
Potts  V.  Warwich  &  Birmingham  Canal  Co.,  Kay,  142;  Bowen  v.  Brecon 
Railway  Co.,  L.  R.  3  Eq.  541. 

^  Newport  &  Cincinnati  Bridge  Co.  v.  Douglass,  12  Bush,  673,  709. 
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either  by  taking  forcible  possession  of  it  or  by  legal  pro- 
ceedings begun  without  the  sanction  of  the  court  appointing 
the  receiver,  is  a  direct  and  immediate  contempt  of  courts 
punishable  by  attachment.^ 

Leonard  A.  Jones. 

Boston,  February,  1878. 


^  Richards  v.  The  People,  81  111.  551.  In  this  case  an  attorney  who  per- 
sisted  in  a  garnishee  process  against  funds  which  the  receiver  was  entitled  to 
collect  was  punished  by  fine  and  imprisonment. 

VOL.  4,  NO.  I — 4 
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///.     THE   TOOLS  OF   THE  LEGAL  TRADE,  AND 

HOW  TO  CHOOSE   THEM. 

Few  men,  in  any  trade,  can  do  good  work  without  good 
tools ;  and  none,  without  such  tools,  can  do  their  good  work 
rapidly. 

The  books  in  a  lawyer's  library  are,  for  the  most  part,  his 
tools.  Now  and  then,  perhaps,  a  mere  speculative  treatise, 
upon  the  law  or  some  branch  of  it,  may  be  found,  covered 
with  dust,  upon  an  upper  shelf;  but  in  general  our  American 
lawyers  avoid  all  such  as  they  would  poison.  Nor,  though 
the  prejudice  against  this  class  of  books  may  be  carried  too 
far,  is  it  altogether  mistaken.  In  the  opinions  of  judges, 
delivered  in  actual  causes  before  them,  and  in  the  treatises 
of  authors  expounding  the  law  for  practical  use,  more  or  less 
of  what  would  be  deemed  mere  speculation,  if  it  stood  by 
itself,  will  necessarily  appear.  For  example,  Lord  Chief 
Baron  Abinger,  in  delivering  an  opinion,  once  said :  **  It  is 
admitted  that  there  is  no  precedent  for  the  present  action 
by  a  servant  against  a  master.  We  are,  therefore,  to  decide 
the  question  upon  general  principles,  and,  in  doing  so,  we  are 
at  liberty  to  look  at  the  consequences  of  a  decision  the  one 
way  or  the  other."  '  He  then  went  on  to  produce  specula- 
tions, as  some  would  term  them,  out  of  which  the  determina- 
tion of  the  court  was  evolved.  And,  in  our  books  of  reports, 
many  such  cases  occur.  So,  a  law-treatise,  if  truly  practical, 
will  present  its  topic  in  such  a  way  that  the  reader  will  see 
the  reasons — the  speculations — on  which  the  law  proceeds, 
though  it  may  have  no  special  sections  on  how  it  should  be ; 
not  only  because  the  legal  reasons  are  the  law,  but  likewise 
because,  otherwise,  the  reader  could  not  be  aided  in  forming 

'  Priestley  v.  Fowler,  3  M.  &  W.  i,  5. 
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his  judgment  as  to  how  a  new  question  would  probably  be 
decided.  In  these  fountains,  thefefore,  the  practitioner  has 
the  speculations,  all  the  more  valuable  for  being  in  a  practi- 
<:al  form.  And  he  would  not  seem  to  be  in  particular  need 
of  others.  The  defects  in  the  law,  and  the  methods  of 
■curing  them,  may  not  there  be  shown ;  but  this  is  a  sort  of 
speculation  not  specially  within  the  jurisdiction  of  a  prac- 
tising lawyer,  or  of  the  court  to  which  he  applies  for  the 
enforcement  of  his  views,  but  it  is  for  the  legislator.  The 
practitioner,  therefore,  has  little  more  occasion  for  this  class 
of  books,  however  meritorious  and  useful,  than  for  treatises 
on  the  calculus  and  on  mental  science. 

There  are,  however,  some  books — and  there  ought  to  be 
more— of  a  highly  practical  sort,  not  within  the  scope  of  this 
article.  As  illustrative,  I  will  mention  Reed's  "  Practical 
Suggestions,"  published  some  three  years  ago.  In  this 
book,  an  able  lawyer,  who  had  made  the  conduct  of  law- 
suits a  subject  of  careful  study,  and  had  risen  to  be  a  leader 
at  the  bar,  especially  in  the  trial  of  causes,  gives  to  his 
younger  and  less  successful  brethren  the  results  of  his  inves- 
tigation and  experience  in  the  "Management  of  Lawsuits 
and  Conduct  of  Litigation,  both  in  and  out  of  Court."  This 
is  a  book  to  be  read  and  studied  by  every  lawyer,  especially 
of  the  junior  class.  It  is  in  the  highest  degree  practical, 
yet  it  is  not  a  tool  of  the  trade.  It  is  rather  a  sharpener  of 
tools,  and  an  instructor  in  their  use.  And  there  are  other 
books  of  the  highest  practical  value  which  are  not  tools. 
This  article  is  of  the  practical  sort,  but  it  is  not  a  tool. 

Let  us  consider,  then,  the  tools  of  the  legal  trade. 

And,  for  the  first  step,  we  must  form  an  accurate  idea  of 
the  thing  to  be  done  with  them ;  because,  always,  a  tool 
must  be  adapted  to  the  particular  work.  An  awl  is  excellent 
in  making  a  shoe ;  but,  heat  it  as  we  will,  it  will  not  draw  a 
train  of  cars. 

A  lawyer  in  his  office  is  approached  by  a  client  for  advice. 
What  the  client  wants  is  to  be  informed  how,  on  the  presen- 
tation of  given  facts  to  the  court  having  jurisdiction  over 
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them,  or  of  known  testimony  to  the  court  and  jury,  the  tri- 
bunal will  decide  the  case. '  This  is  always  the  precise  thin^ 
sought — what  wUl  be^  not  what  has  been.  I  do  not  forget 
that  we  look  to  the  past  in  judging  of  the  future ;  just  as  a 
sea-captain,  in  considering  whether  to  reef,  thinks  of  the 
signs  which  the  past  has  shown  as  indicating  an  approaching 
gale.  But  what  he  is  anxious  to  learn  is,  not  whether  there 
was  a  gale  yesterday,  but  whether  one  is  coming  now.  And 
no  lawyer  in  his  practice  has  ever  occasion  to  know  what  has 
been  held  as  law  heretofore,  except  as  evidence  of  what  may 
be  held  hereafter.  If,  instead  of  advising  a  client,  one  is 
acting  as  conveyancer,  or  as  the  draughtsman  of  an  ordinary 
contract,  his  ultimate  thought  relates  to  what  the  courts  may 
hereafter  hold  of  the  instrument  should  it  come  into  litiga- 
tion, and  he  looks  to  what  has  been  only  as  indicating  what 
will  be. 

But,  in  the  law,  as  in  other  things,  there  is  constant  pro- 
gress, and  there  are  changes.  Events  will  appear  which 
never,  even  in  form,  transpired  before,  and  out  of  the  new 
events  new  questions  will  arise.  And,  where  the  past 
approaches  nearest  to  repeating  itself,  the  likeness  of  to-day 
to  yesterday  is  not  perfect,  rendering  it  uncertain  whether 
the  seemingly  old  question  of  to-day  should  be  decided  in 
the  same  way  as  before.  Moreover,  in  correcting  the  errors 
of  the  past,  the  courts  sometimes  overrule  their  former  decis- 
ions. Hence  the  results  to  which  the  courts  have  already 
arrived  constitute  only  a  part  of  what  the  lawyer  has  to 
understand  and  explain ;  there  is  another  and  much  more 
difficult  part  beyond.  And  his  tools  must  be  adapted  to  the 
accomplishment  of  both,  and  he  must  know  how  to  use  the 
tools,  else  he  will  wrong  his  clients  and  the  courts,  and  fail 
of  acquiring  the  due  rewards  of  the  profession  for  himself. 
This  is  so  in  all  departments  of  the  profession ;  there  is  no 
exception.  It  is  just  as  important  to  determine — and  cor- 
rectly— whether  a  court  can  be  brought  to  overrule  an  adverse 
decision,  as  to  find  the  decision  itself;  just  as  essential  to 
judge  truly  in  advance  how  a  new  question  will  be  decided^ 
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as  how  an  old  one  has  been;  just  as  essential  to  ascer- 
tain whether  one  seemingly  old  is  really  such,  as  how  the 
admitted  old  should  be  decided  now. 

It  is  idle  to  say  that  the  lawyer  needs  tools  to  do  the  easy 
part  of  the  work,  but  the  difficult  part  may  be  done  without 
tools.  A  babe  feels  itself  competent,  even  without  a  ladder, 
to  grasp  and  handle  the  moon;  and  there  are  plenty  of 
babes  in  the  law  who  do  not  doubt  that,  if  they  are  helped 
to  ascertain  what  has  been  decided  heretofore,  they  can 
manage  the  rest  by  their  own  unaided  brains — tools,  for 
high  achievements,  they  despise ;  they  would  like  help  in 
walking,  but  they  can  soar  alone.  I  am  not  writing  for  such ; 
but  for  those  who  know  that,  of  all  the  earthly  aid  which  a 
mortal  may  crave,  the  most  helpful  is  the  simple  suggestion 
of  the  thing  which,  when  suggested,  is  absolutely  plain  and 
obvious.  The  want  of  the  simple  suggestion  is  what,  for 
ages,  deprived  the  world  of  the  steam-engine,  the  railroad 
track,  the  telegraph,  the  sewing-machine,  and  the  thousands 
of  other  inventions  which  distinguish  the  present  times  from 
those  of  old.  And  there  is  no  department  of  thought  in 
which  the  simple  suggestion  is  more  important  than  in  the 
law.  Most  of  what,  in  the  United  States,  passes  for,  and  is 
referred  to,  as  authority  is  not  truly  such.  The  English  de- 
cisions since  the  Revolution,  and  those  of  states  other  than 
our  own,  have  no  binding  force  with  us ;  yet  they  are  listened 
to  by  the  courts  with  respect,  and,  if  they  are  uniform,  and 
the  reasoning  of  the  judges  in  them  appears  sound,  they 
will  almost  always  be  followed.  Hence  the  practitioner 
must  know  how  to  find  them,  how  to  estimate  their  value, 
and  how  to  reason  from  them ;  and  must  have  tools  for  doing 
this  work.  If  a  case  of  this  class  is  against  him,  he  must  be 
able  to  detect  fallacies  in  it,  and  to  convince  the  court  that 
those  which  he  points  out  are  fallacies  in  truth. 

Let  us  see,  then,  what  we  have  as  practically  essential. 
First,  the  lawyer  must  be  able  to  find,  and  have  the  tools 
for  finding,  every  case,  English  or  American,  ancient  or 
modern,  which  will  have  any  bearing  on  whatever  question 
may  possibly  arise.     This  will  not  include  every  case  in  the 
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books ;  because  a  doctrine  once  held  may  have  been  over- 
ruled, or  superseded  by  legislation,  or  varied  or  enlarged  by 
later  decisions;  or,  otherwise,  a  case  may  be  no  longer  of 
practical  avail.  I  said,  **  able  to  find  ; ''  but  an  actual  findings 
or  especially  an  actual  using,  will  not  always  be  necessary. 
In  most  circumstances  a  limited  number  will  suffice ;  but 
in  some  all  should  be  examined,  and  in  rare  instances  the 
whole  should  be  actually  produced  in  court.  Secondly,  the 
legal  doctrine  on  which  the  cases  proceed  must  be  under- 
stood, else  their  application  to  the  question  in  hand  cannot  be 
made.  The  doctrine  is  not  always  expressed  in  the  cases 
which  really  proceeded  upon  it,  or  in  any  other  book ;  but  not 
unfrequently,  though  not  as  the  general  rule,  the  practitioner 
will  be  compelled  to  search  it  out  by  the  light  only  of  his  own 
unaided  understanding,  and  satisfy  the  judge  of  its  correctness 
by  showing  how  it  harmonizes  and  explains  the  cases,  and  ac- 
cords with  the  other  doctrines,  and  with  the  spirit,  of  the  law. 
The  more  fully  and  accurately  the  doctrine  of  the  law  appears 
in  any  book,  the  better  is  it  as  a  tool.  Thirdly,  where  the 
question  is  new,  or  has  been  decided  only  in  England  or 
some  other  state — a  class  which  is  believed  to  embrace 
more  than  half  the  cases  argued  and  adjudged  in  our  state 
courts,  indeed,  almost  the  whole  in  our  younger  states — the 
practitioner  must  be  able  to  go  to  the  very  "bottom  of 
things,'*  and  make  the  **  whys  and  wherefores  "  tell  in  every 
sentence  he  utters.  To  cite  merely,  in  an  unreasoning  man- 
ner, the  dry  conclusions  of  law  arrived  at  elsewhere,  is  to 
betray  the  cause  of  the  client.  Fourthly,  he  must,  as  already 
said,  be  able  to  discern  when  there  is  a  reasonable  prospect 
of  getting  a  prior  decision  of  his  own  court  overruled ;  to 
which  end,  he  must  know  the  limits  of  the  doctrine  of 
stare  decisis,  and  the  reasons  which  fix  each  particular  limit. 
Whether  he  attacks  the  former  decision  or  defends  it,  he 
must  be  absolutely  "  at  home  "  in  this  whole  learning.  To 
do  this  requires,  especially,  a  knowledge  of  the  doctrines  of 
the  law  as  distinguished  from  the  cases. 

I  have  thus  far  assumed  that  the  law  is,  what  it  is  generally 
understood  to  be,  a  system  of  doctrines,  which  are  evidenced 
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by  the  decisions,  and  not  the  decisions  themselves.  Lord 
Mansfield  expressed  the  idea  thus  :  "  The  law  does  not  con- 
sist of  particular  cases,  but  of  general  principles,  which  are 
illustrated  and  explained  by  these  cases." '  And  Tucker,  P.» 
in  the  Virginia  court:  "  Though  we  search  for  precedents,  to 
discover  and  illustrate  principles,  the  law  depends  at  last  upon 
principles,  and  not  upon  the  precedent."  3  This  is  the  view 
of  the  law  entertained  by  every  successful  practitioner.  But 
there  are  lawyers  who  deem  it  erroneous.  According  to  them 
it  is  not  law  at  all ;  it  is  a  conglomeration  of  adjudged  cases, 
by  analogies  to  which  succeeding  cases  are  to  be  decided. 
These  lawyers  may  be  likened  to  one  who  should  believe  it 
not  to  be  a  law  that  material  substances  above  and  upon  the 
earth  gravitate  toward  its  centre,  and  who  should  spend  his 
days  and  nights  in  collecting,  and  burden  his  memory  with 
remembering,  particular  instances  in  analogy  to  which  he 
would  hope,  but  not  be  sure,  material  things  would  move 
hereafter ;  enquiring  specially  for  those  instances  in  which 
new-made  cheese  had  dropped  to  the  moon,  and  leaden  bul- 
lets had  fallen  upward  from  pavements  and  killed  wild  geese 
flying  for  more  congenial  climes.  Now,  this  view  of  the  law 
may  be  correct — ^at  least,  the  present  article  does  not  deny  it — 
but  those  who  entertain  it  have  no  occasion  for  tools  of 
the  legal  trade,  because  they  have  nothing  to  do  with  which 
to  employ  the  tools.  They  may,  indeed,  so  long  as  no  revo- 
lution in  professional  thought  occurs,  get  some  work  at  mak- 
ing digests,  or  instructing  young  candidates  for  honors  at  the 
bar,  because  herein  their  labors  are  brought  to  no  practical 
test  by  which  they  can  be  shown  to  be  abortive.  But,  assum- 
ing their  views  to  be  correct,  still  they  cannot  advise  a  client 
correctly,  or  manage  well  his  cause  in  court;  and  the  reason 
is  that,  though,  as  we  assume,  theio  views  are  just,  yet,  to 
practise  from  them,  they  must  know  the  facts  and  results  of 
the  many  hundred  thousand  cases  from  which  the  analogies 


*  Rex  V.  Bembridge,  3  Doug.  327,  332. 
3  Williamson  v.  Beckham,  8  Leigh,  20,  24. 
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are  to  be  taken,  as  the  only  possible  means  by  which  to  find 
the  particular  case  required.  Then,  should  they  find  the 
right  case  and  produce  it  to  the  judge,  they,  holding  it  to  be 
in  itself  supreme,  and  rejecting  the  idea  that  it  is  a  mere 
manifestation  of  a  law  which  exists  separate  from  itself, 
would  have  no  power  of  satisfying  the  court  of  its  applica- 
tion to  facts  differing  in  any  degree  from  those  involved  in 
it.  Nor  would  there  be  any  fulcrum  on  which  to  rest  a  lever 
for  upsetting  a  case  which  had  been  wrongly  decided. 
Indeed,  it  could  not  be  said  that  any  decision  had  been 
wrong.  Again,  no  lifetime  would  be  sufficient  even  to  read 
the  cases ;  and,  supposing  them  to  be  read  and  remembered, 
no  powers  could  keep  pace  with  the  constantly  accumulating 
mass.  If  a  man  enters  upon  this  line  of  study  and  practice, 
he  is  soon  over-burdened,  and  his  brain  becomes  broken  by  the 
mass  piled  upon  it ;  he  is  bewildered,  and  he  loses  all  capac- 
ity to  do  anything  well.  Holding,  as  we  assume,  to  the 
truth,  he  becomes  a  martyr  in  the  cause  of  truth,  but  the 
emoluments  of  a  successful  practice  can  never  be  his.  His 
home  is  in  Heaven,  with  the  martyrs  who  have  gone  before, 
and  the  sooner  he  arrives  there  the  better  for  him. 

But,  as  the  law  that  bodies  on  and  above  the  earth  tend 
toward  its  centre  may  be  remembered,  while  all  the  number- 
less instances  in  which  they  have  actually  done  so  cannot 
be,  so,  in  like  manner,  a  man  may  learn  and  remember 
most  of  the  laivs  which  govern  the  overwhelming  masses  of 
decisions  collected  in  our  books  of  reports,  provided  they 
are  duly  and  accurately  pointed  out  to  him.  No  man,  with 
the  reports  alone,  can  collect  all  himself;  because  this  would 
require,  not  only  the  reading  of  the  reports,  but  the  con- 
tinual and  extensive  collating  of  case  with  case.  For  one  to 
attempt  this  would  be  to  consume  a  lifetime  in  the  most 
laborious  work  before  he  was  half  ready  to  "put  up  his 
shingle  "  for  practise. 

The  foregoing  views,  in  which  the  thing  to  be  done 
appears,  disclose  to  us  in  some  measure  the  sorts  of  tools 
needed.     Of  course,  we  need  the  reports ;  and,  as  helps  to 
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find  the  cases  in  the  reports,  the  digests.  Beyond  that,  we 
need  to  have  the  principles  of  the  law  in  general,  and  those 
which  govern  each  particular  subject,  collected  for  us. 

Not  to  pause,  therefore,  on  the  obvious  necessity  of  reports 
and  digests,  let  us  proceed  to  the  more  important  matter. 
Under  the  names  of  treatises  and  commentaries  on  the  law, 
we  have  great  numbers  of  different  sorts  of  books.  The 
majority  of  them  are,  in  fact,  digests,  and  no  more;  and 
many  of  them  are  poor,  at  that.  But  there  are  among  them 
works  which  are  truly  what  they  profess  to  be — varying, 
however,  greatly  in  merit.  A  treatise  or  commentary,  which 
is  truly  such,  may  be  the  most  worthless  book  in  a  lawyer's 
library,  or  it  may  be  the  most  valuable.  It  is  absolutely 
essential,  both  to  the  study  and  the  practise  of  the  law,  that 
there  should  be  some  good  books  of  this  sort,  and  very 
desirable  that  they  should  be  multiplied  to  include  all  depart- 
ments of  legal  knowledge.  Their  function  is  to  collect  the 
doctrines  ;  in  other  words,  to  state — what  the  decided  cases 
are  mere  evidences  of — the  law.  They  reduce  the  evidences 
to  their  results. 

Let  us  see  how  this  is.  The  law  is  the  legal  rule.  The 
facts  of  cases  are  ever  varying,  but  the  rule  remains  the 
same.  The  author  compares  case  with  case,  and,  from  a 
multitude  of  cases,  derives  a  rule.  Perhaps  he  is  aided  in 
this  by  some  judge  in  some  case  having  before  him  derived 
the  rule,  or  perhaps  he  is  not.  If  he  is  thus  helped,  he  still 
has  to  see  whether  the  judge  was  correct.  If  he  is  not  thus 
helped,  his  labor  is  still  greater.  In  either  alternative  the 
deduction  which  he  sets  down  must  be  correct,  or  his  book 
is  no  suitable  tool  for  the  practitioner  to  work  with.  Assum- 
ing the  book  to  be  thus  correct,  the  practitioner,  desiring  to 
know  what  the  result  would  be  on  a  given  state  of  facts, 
takes  it  in  his  hand,  and  finds  in  it  the  rule  which  covers  the 
facts.  These  facts  may  never  have  transpired  before;  but  he 
has  become  just  as  certain  how  this  "new  case"  should  be 
decided  as  how  an  old  one  was,  if  decided  correctly.  And 
in  the  same  way  he  ascertains  whether  the  adjudication  in 
an  old  case  was  right  or  wrong.     If,  on  the  other  hand,  the 
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book  States  the  rule  erroneously,  it  is  a  false  guide ;  and  the 
mariner  might  as  well  sail  by  a  chronometer  out  of  time  as 
for  him  to  employ  the  book  in  his  practice. 

It  becomes,  therefore,  in  every  case  in  which  a  treatise  or 
commentary  is  relied  upon,  a  proper  subject  of  enquiry 
whether  the  rule  stated  by  the  author  is  correct.  The  name 
of  the  author,  however  eminent,  is  not  conclusive,  nor  is  the 
fact  that  the  ablest  judge  who  ever  adorned  a  bench  has 
given  voice  to  the  same  rule.  Either  circumstance,  and 
especially  the  two  combined,  may  furnish  strong  pritpta-facii 
evidence ;  but  neither,  nor  both,  can  be  accepted  as  conclu- 
sive. A  practitioner,  therefore,  who  uses  a  tool  of  this  sort 
should  be  in  a  position  to  withstand  a  challenge  of  it  by  his 
adversary. 

This  is  one  point  of  view,  out  of  several,  from  which  we 
may  approach  the  disputed  question  as  to  how  fully  the  cases 
should  be  cited  in  such  a  book.  There  is  a  difference  in  the 
scope  and  aim  of  books  of  this  general  sort.  If  the  design 
is  merely  to  present  leading  doctrines  for  the  instruction  of 
students  and  the  occasional  reading  of  practitioners,  and  the 
book  is  not  meant  to  be  used  as  a  working  tool  in  the  legal 
trade,  and  if  its  doctrines  are  merely  the  familiar  and  admitted 
ones — that  is  a  case  which  I  shall  not  pause  to  discuss,  for  I 
am  considering  the  tools.  Where  the  book  is  a  tool,  and  its 
temper  is  to  be  tried  in  hard  conflicts  in  court,  plainly  it 
would  be  defective  should  it  cite  only  a  single  case  out  of  a 
hundred  on  a  disputed  question.  And,  I  submit,  it  would 
be  dishonest  if  it  cited  the  cases  on  one  side  of  such  a  ques- 
tion and  made  no  allusion  to  the  other,  or  even  to  the  fact 
that  the  question  is  disputed ;  though,  I  acknowledge,  there 
are  good  books  by  excellent  authors,  who  are  personally 
honest,  written  on  exactly  this  principle.  I  distinguish  the 
author  from  the  man ;  the  one  is  honest,  the  other  is  not. 

Again,  the  great  number  of  states  in  our  Union,  and  the 
fact  that  under  the  United  States  government  questions  may 
be  decided  in  differing  Circuit  and  District  Courts  with  no 
appeal  to  the  Supreme  Court,  create  a  want  in  our  text- 
books such  as  could  not  be  known  or  appreciated   in  Eng- 
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land.  Every  practitioner  desires  to  see,  first  of  all,  the 
authoritative  decision  of  his  own  court  on  the  question  in 
hand.  To  enable  him  to  do  this — that  is,  to  present  to  each 
reader  the  one  case  which  he  specially  craves,  and  no  more — 
may  require  the  citation  of  nearly  half  a  hundred  in  all  to 
the  one  proposition.  An  excellent  lawyer,  practising  in  a 
large  eastern  city,  said  to  the  writer  a  few  days  ago :  "  Do 
you  not  think  it  a  great  mistake  in  authors  of  legal  treatises 
to  make  in  them  any  citations  from  the  southern  and  west- 
ern reports?  They  are  of  no  authority."  Now,  this  sug- 
gestion, hard  as  by  implication  it  might  seem  on  the  court  in 
which  this  lawyer  practises,  reveals  the  common  truth.  The 
practitioner  wants,  first  of  all,  the  cases  which  will  most  influ- 
ence the  decision  of  his  own  tribunal.  He  will  never  thank 
tiie  author  of  the  book  which  he  uses  as  a  tool  for  leaving 
them  out,  however  he  may  grumble  about  the  rest. 

And  why  should  not  the  author  of  a  book,  which  is  to  be 
used  ks  a  tool,  having  looked,  as  he  ought,  into  all  the  cases 
for  his  own  guidance,  refer  his  readers  to  such  as  they  also 
may  have  occasion  to  consult  ?  It  is  said,  by  some,  that  the 
referring  to  many  cases  is  a  thing  very  easily  done.  But 
suppose  it  is  easy;  so  is  the  copying  of  words  from  a  judicial 
opinion,  or  from  another  text-book — except  that,  with  some 
authors,  it  is  impossible  to  make  the  marks  of  quotation. 
Yet  this  does  not  prove  that  words  should  not  be  copied.  It 
is  also  said  that  the  reader  can  find  for  himself  the  cases  in 
the  digests.  That  is  not  true,  as  to  all  of  them,  if  the  text- 
writer  has  done  his  duty.  But,  if  it  were,  still  a  tool  is,  in 
part,  for  labor  saving.  Why  should  not  the  treatise  serve  for 
the  finding  of  the  cases,  like  a  digest,  when  it  can  be  made 
to  so  easily?  Moreover,  this  fulness  of  citation  protects  the 
lawyer  who  uses  the  book  from  the  opposite  party,  who  else 
might  produce  to  the  court  a  case  apparently  adverse  to  the 
doctrine,  with  the  exclamation,  "  There  is  something  which 
it  should  open  the  understanding  of  your  careless  author 
to  read !  " 

Such  appears  to  be  the  true  method,  expressed  in  gen- 
eral terms.     With  a  judicious  author  it  will  have  many  excep- 
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tions.  Thus,  some  branches  of  the  law  are  so  heavy  with 
cases,  and  already  so  well  settled  in  their  leading  principles, 
that  this  could  not  be  done  without  making  his  book  unprofit- 
ably  large.  Suppose,  for  example,  this  plan  was  adopted 
and  strictly  adhered  to  by  the  writer  of  a  treatise  on  evi- 
dence! His  book,  unless  greatly  larger  than  heretofore 
deemed  necessary  for  this  subject,  could  contain  little  or 
nothing  besides  cases.  And  there  are  so  many  other  excep- 
tions as  considerably  to  qualify  the  rule. 

Again,  there  are  lawyers  who,  seeing  the  citations  of  cases 
to  be  very  numerous^  draw  the  inference  that,  therefore,  the 
author  is  a  slave  to  them,  and  his  book  is  a  mere  digest. 
The  truth  is  that  the  number  of  cases  has  nothing  to  do  with 
the  character  of  a  book  in  this  respect.  One  who  can  truly 
master  a  hundred  can  master  equally  a  hundred  thousand. 
An  incompetent  writer  may  conceal  his  weakness  with  the 
hundred  better  than  with  the  hundred  thousand.  There  is 
no  other  difference. 

I  am  now  to  give  some  practical  hints  as  to  the  methods  of 
testing  a  book  which  it  is  proposed  to  use  as  a  tool. 

There  are  few  exceptions  to  the  rule  that  a  digest  should 
contain  all  the  cases.  And  a  treatise  should  have  all  it  pro- 
fesses to.  We  take  into  our  hands  the  book,  whether  treatise 
or  digest,  and  see  what  are  its  scope  and  claim.  If  these 
require  all  the  cases,  they  also,  by  implicatiofi,  require  that 
each  case  be  cited  to  every  important  point  within  the  sub- 
ject of  the  book.  For  example,  should  a  work  on  dower 
pretend  to  have  every  case,  and  should  Doe  v.  Roe  be  on  the 
question  of  the  marriage  which  will  give  dower,  and  likewise 
on  the  question  of  the  effect  of  an  ante-nuptial  contract  with  a 
third  person  to  sell  the  land  to  him,  the  holding-out  of  the 
author  would  not  be  fulfilled  by  his  referring  to  Doe  v.  Roe 
only  under  the  former  head.  We  open  the  book  to  its  Table 
of  Cited  Cases.  Then  we  look  through  any  volume  of  reports 
wherein  we  anticipate  that  there  are  cases  which  ought  to  be 
found  within  the  book,  turning  the  leaves  carefully  over,  one 
by  one.  Coming  to  a  case,  we  see  whether  it  is  in  the  Table 
of  Cases.     If  it  is  not  there,  we  note  the  fact  and  proceed. 
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If  it  is  there,  we  turn  to  the  case  at  the  place,  or  several 
places,  to  which  we  are  referred,  and  observe  what  the  author 
has  done  with  it.  If  he  has  cited  it  at  every  important  point, 
then,  so  far,  his  profession  is  realized ;  otherwise,  it  is  not. 
To  save  time,  we  here  anticipate  a  further  enquiry  by  noting 
the  manner  of  his  use  of  the  case.  Do  the  text  and  it  cor- 
respond ?  If  he  has  undertaken  to  state  its  effect,  is  it  cor- 
rectly done  ?  In  this  way  we  go  on,  comparing  volume  after 
volume  of  the  reports  with  the  book,  until  we  become  satis- 
fied how  far  promise  and  fulfilment,  as  to  the  cases  cited, 
correspond.  ^ 

This  method  is  easy  and  conclusive ;  but,  in  a  given  in- 
stance, we  may  be  already  in  possession  of  knowledge  which 
will  enable  us  to  shorten  the  process.  Thus,  I  now  take  into 
my  hands  a  digest  on  a  special  subject.  The  author,  in  his 
preface,  says  it  incorporates  all  the  American  cases  of  any 
importance  on  the  subject,  omitting  such  as  are  obsolete  or 
of  merely  local  or  temporary  interest.  I  happen  to  know 
that,  not  long  since,  a  lawyer  made  a  collection,  not  of  all 
the  cases,  but  of  the  cases  which  he  deemed  to  be  of  this 
class,  for  a  single  year,  and  counted  them.  And  I  know  that 
the  cases  on  a  given  subject  will  average  about  the  same  in 
successive  years,  except  that  the  number  gradually  increases 
with  the  growth  of  the  country.  So,  I  count  the  author's  cases 
in  his  Table  of  Cases ;  and  the  result  is  that  they  number 
considerably  more  than  a  six  years'  supply,  but  less  than  a 
seven  years' !  This  is  'discouraging.  Still,  let  us  not  do 
him  injustice,  but  look  further.  Perhaps  he  deems  that  the 
larger  part  of  what  are  commonly  termed  states  are  not  such 
in  law,  their  admission  to  the  Union  being  illegal ;  for  which 
reason  he  ignores  them.  But,  no  ;  an  examination  readily 
shows  that  he  has  referred  to  cases  in  all,  or  nearly  all,  the 
states.  And  among  them  are  cases  from  the  inferior  courts, 
as  well  as  from  the  superior.  Yet  we  discover  that  with  him, 
contrary  to  Campbell,  "distance"  does  not  " lend  enchant- 
ment to  the  view."  We  count  the  cases  from  one  of  the 
states  remote  from  his  home,  and  find  that  they  number  less 
than  one  year's  supply.    Next,  is  not  his  selection  very  select — 
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only  the  very  most  important  cases  being  included,  and  an 
enormous  amount  of  chaff  winnowed  awav?  To  answer  this 
we  open  the  book  to  the  first  title  which  happens  to  occur  to  us. 
upon  which  we  know  something  of  the  cases,  and,  according 
to  our  ideas,  the  more  important  are  not  there,  while  a  part 
of  the  less  important  are.  But,  stay ;  this  may  be  deemed  by 
him  a  minor  title ;  let  us  turn  to  one  which  all  will  agree  to 
be  leading.  Under  this  title,  according  to  what  we  know  to 
be  common  opinion,  the  most  important  cases  consist  of  a 
considerable  line  decided  by  the  Supreme  Court  of  the 
United  States.  We  Jook  carefully  through  this  title  ;  well, 
we  do  find  in  it  a  paragraph  on  a  single  point,  among  several, 
decided  in  one  case  by  this  court.  So,  the  Supreme  Court 
of  the  United  States  is  not  beneath  the  author's  notice.  The 
point  does  not  seem  to  us  to  be  the  most  important  one  in 
the  case,  but  perhaps  it  is.  We  remember  that  there  is  lying 
by  us  a  carefully-written  argument  by  counsel  in  a  cause 
involving  a  question  within  this  title.  In  it  the  case  in  the 
digest  is  referred  to,  but  to  a  point  other  than  the  one 
digested  ;  and,  besides,  there  are  seven  other  cases  from  the 
Supreme  Court  here  cited  and  commented  on.  The  book, 
therefore,  is  not  what  it  professes  to  be. 

When  examining  a  book,  there  is  no  more  perplexing  dis- 
covery than  the  not  unfrequent  one  that  there  is  no  connec- 
tion between  the  preface  and  the  book  itself.  It  is  natural 
to  apply  the  maxim  Falsus  in  uno,  falsus  in  omnibus,  and 
condemn  it  at  a  breath.  If  a  writer  does  not  know  better 
than  really  to  suppose  he  has  all  the  cases,  or  all  the  impor- 
tant ones,  when  perhaps  he  has  not  a  quarter  of  them, 
evidently  not  much  to  edification  can  come  from  him.  If  he 
does  know  better,  then  we  have  forced  upon  us  a  topic  not 
pleasant  to  discuss.  But  it  is  never  possible  to  discover 
whether  or  not  an  author  is,  to  the  fullest  extent,  responsible 
for  his  preface  or  title-page.  These  are  the  parts  into  which, 
more  than  into  any  other,  publishers  in  general  deem  them- 
selves entitled  to  thrust  their  improving  or  deforming  fingers  ; 
and,  though  an  author  may  not  concede  their  right,  he  may 
be  so  cornered  by  them  that,  practically,  he  has  no  altema- 
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tive  but  to  yield.  The  sale  of  a  single  volume,  it  may  be 
readily  anticipated,  will  be  greater  if  the  purchasing  lawyers 
can  be  made  to  believe  it  has  all  the  cases  on  its  topic,  than 
if  the  topic  were  swelled  to  four  volumes,  containing  truly 
all  of  them.  So,  of  the  volume  just  mentioned,  the  adver- 
tisements by  the  publishers,  as  far  as  I  have  noticed,  open 
by  declaring  it  to  contain  all  the  American  decisions  upon 
its  topic,  from  the  earliest  period  to  the  time  of  publication ; 
though  they  have  an  ending  in  the  terms  of  the  preface. 
Here  is  a  conflict.  Did  the  pressure  proceed  from  them  to 
the  author,  or  from  the  author  to  them  ? 

Moreover,  a  style  of  preface  is  sometimes  adopted  leaving 
it  not  quite  clear  to  every  reader  what  is  meant.  An  author, 
for  example,  uses,  in  the  main,  the  English  text-books,  instead 
of  the  reports,  in  making  so  much  of  his  book  as  does  not 
depend  on  the  American  decisions ;  and  copies  the  citations 
from  those  books  into  his  notes.  Then,  in  his  preface,  he 
tenders  a  sort  of  acknowledgment  of  indebtedness  to  English 
authors  for  help  in  general  and  particular.  There  happens  to  be 
an  English  book  which,  I  will  suppose,  is  named  The  Chum 
Cod;  it  is  in  several  volumes ;  and,  among  its  subjects,  is  that 
of  our  American  author.  Other  subjects  in  The  Chum  Cud 
have  no  relation  to  this  one.  It  appropriates  a  separate 
volume  to  one  such  subject,  and  in  some  new  editions  of  the 
work  this  volume  is  enriched  by  various  cases  not  in  the  regu- 
lar reports,  or  reported  in  them  less  perfectly.  So,  our 
American  author  makes  a  special  bow  to  The  Chum  Cud,  from 
which,  he  says,  he  has  repeatedly  drawn  cases  not  in  the 
reports,  or  given  in  them  but  imperfectly.  Now,  does  he 
mean  that  he  has  mingled  the  topic  of  this  special  volume 
of  The  Chutn  Cud  with  his  own  ?  A  slight  examination  will 
show  that,  most  judiciously,  he  has  not.  Has  he,  in  fact, 
drawn  any  cases,  as  he  seems  to  say  he  has,  from  The  Chum 
Ciidf  No,  not  from  this  special  volume,  nor  particularly 
from  any  volume  of  the  edition  mentioned.  In  one  of  the 
English  text-books  from  which  he  compiled  the  English  part 
of  his  own  there  is  a  reference  to  The  Chum  Cud  for  a  single 
sentence  in  one  case,  which,  however,  is  given  at  great  length 
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in  the  reports.  So,  our  author  has  this  reference  for  this  one 
case;  but  for  no  other  case  does  he  cite  The  Chum  Cud. 
And  that  is  right ;  because  it  contains  no  cases  of  the  sort 
under  consideration,  relating  to  his  subject.  What,  then,  is 
meant?  Is  the  statement  in  the  preface  false?  Of  course 
it  is  not.  Should  your  friend  tell  you  that  he  had  just  been 
strengthened  by  eating  an  ice-cream  out  of  the  new  moon, 
you  would  not  understand  him  as  literally  affirming  that  the 
new  moon  is  a  dish,  that  ice-creams  are  in  it,  and  that  he 
had  just  been  there  and  eaten  one.  Why?  Because  tlie 
thing  is  palpably  impossible.  You  would  rather  understand 
him  as  indulging  in  some  pleasant  figure  of  speech.  In  the 
instance  before  us  it  is  not  important  to  enquire  what  is  the 
rhetorical  name  of  the  figure  of  speech  in  which  the  author 
of  the  preface  indulged,  or  what  is  the  literal  meaning 
intended  to  be  conveyed.  But  a  practical  difficulty  dis- 
tinguishes a  case  like  this  from  the  supposed  one  of  the 
moon.  Everybody  sees  the  moon,  and  knows  all  about  it. 
Few  could  be  made  to  believe,  even  on  the  authority  of  an 
astronomer,  that  the  new  moon  is  a  dish,  filled  with  a  ball  of 
ice-cream.  But  The  Chum  Cud  is  not,  in  this  courvtry,  a 
familiar  object,  like  the  moon ;  it  is  a  book  seen,  with  us,  only 
in  large  libraries,  and  rarely  or  never  used ;  and  few  Ameri- 
can lawyers  know  what  particular  editing  has  been  done  to 
its  several  volumes  in  each  successive  edition.  Hence,  prof- 
itless time  has  been  spent  in  searching  in  the  Cud  for  the  sup- 
posed cases  which  it  reports  perfectly,  but  which  are  given  im- 
perfectly, or  not  at  all,  in  the  reports,  upon  the  subject  of  tlie 
American  book.  So  that,  in  an  hour  of  disappointment,  the 
ungracious  thought  has  even  arisen  that  an  American  author, 
who  merely  sought  to  please  his  readers  by  an  unique  figure 
of  speech  in  his  preface,  conveying  really,  it  may  be,  the  idea 
that  the  supposition  of  his  having  looked  beyond  the  English 
text-books  for  the  English  law  would  be  as  mistaken  as  to 
suppose  he  had  gone  to  The  Chum  Cud  for  cases  not  else- 
where to  be  found,  had,  instead  thereof,  attempted  to  mis- 
lead his  readers  by  pretending  to  a  wider  research  than  truly 
he  had  made. 
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That  such  a  mistake  is  not  unnatural  will  appear  from  a 
further  illustration.  There  is  an  excellent  English  book^ 
familiarly  known  to  the  American  profession,  especially 
through  successive  American  reprints.  After  a  certain  edi- 
tion of  it  in  England  had  been  before  the  profession  twelve 
years,  a  new  and  revised  edition  there  appeared.  And,  when 
this  new  English  edition  had  become  well  known  both  there 
and  here,  a  fresh  American  edition  was  issued,  "  reprinted,'^ 
said  the  American  editor,  "  from  the  last  London  edition." 
In  fact,  the  reprint  was  from  the  twelve-year-old  edition,  and 
not  from  the  one  which  was  the  last  at  the  time  when  it  was 
published  and  the  title-page  took  its  date.  But,  on  a  care- 
ful inspection,  one  could  see  that  the  date  of  the  American 
editor's  announcement  was  long  before  the  day  of  publica- 
tion, in  the  year  preceding  the  one  standing  on  the  title- 
page,  and  a  fair  space  of  time  anterior  to  the  English  issue. 
Moreover,  plain  on  the  title-page  stood  the  English  number- 
ing of  the  edition,  and  the  name  of  its  English  editor.  The 
English  date  was  nowhere  given.  Everything,  therefore, 
was  really  all  right,  the  same  as  in  the  case  of  the  book 
which  referred  to  The  Chum  Cud.  But  I  have  before  me  a 
magazine  notice  of  this  reprint,  written  by  one  of  the  most  care- 
ful, honored,  and  able  legal  persons  in  the  country,  wherein 
he  has  observations,  arising  from  an  inspection  of  the  re- 
print, upon  legislative  changes  of  the  law  in  England 
*'  within  the  past  quarter  of  a  century !"  Nor  will  any  one 
blame  him  for  the  blunder.  Few  American  lawyers  can 
carry  in  their  memories  the  numbers  and  dates  of  English 
editions,  and  the  names  of  the  respective  editors,  with  such 
accuracy  as  to  say  that  an  American  reprint,  just  issued,  and 
professing  to  be  from  the  *'  last  London  edition,"  is  really 
from  an  earlier  one. 

Some  will  chide  me  for  saying  so  much  of  the  preface, 
which,  they  will  affirm,  is  not,  like  the  rest  of  the  book,  used 
as  a  tool  of  the  legal  trade.  But  a  tool  without  an  owner  is 
of  no  use  in  anything ;  and  a  book,  to  be  serviceable,  must 
find  purchasers.  The  preface  is  not  sold  separate  from  the 
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rest ;  and,  as  Sir  Knight  Hudibras  wisely  reasoned  of  his 
horse  and  single  spur,  if  the  preface  side  of  a  book  is  stim- 
ulated to  an  "active  trot,"  the  tool   side  will  go  with  it. 

In  truth,  however,  the  preface  is  a  tool,  and  often  a  very 
important  one.  If  Mr.  A  has  in  court  a  cause  involving 
large  interests,  and  Mr.  B  is  the  lawyer  opposed  to  him, 
then,  if  A  can  prevent  B  from  laying  before  the  tribunal  a 
series  of  unanswerable  adjudications  on  B's  side,  Mr.  A  may 
so  manage  the  argument  as  to  obtain  a  victory  to  which  he 
is  not  justly  entitled.  If  Mr.  B  has  already  in  possession  a 
book  which,  according  to  the  preface  as  he  reads  it,  contains 
all  the  cases  on  the  subject,  so  as  to  render  any  further  look- 
ing unnecessary,  yet  it  has  not  in  fact  all  of  them,  or  espe- 
cially those  on  which  B*s  success  depends,  here  is  "  luck  " 
for  A.  The  preface  has  performed  its  mission  as  a  tool, 
without  A's  putting  it  in  motion.  But  A  is  on  excellent 
social  terms  with  B,  open-hearted  and  generous,  and  perhaps 
B  does  not  own  the  book ;  so,  A  kindly  loans  it  to  him. 
Here  the  preface,  as  a  tool,  dexterously  handled  by  A,  is 
lodged  in  the  soft  part  of  B's  brain,  and  the  cause  is  won. 

We  see,  therefore,  why  a  preface,  when  it  is  to  do  this  sort 
of  work,  should  be  so  framed  as  to  admit  of  being  read  two 
ways.  The  sharp  lawyers,  looking  into  it,  will  comprehend 
the  situation  and  purchase  the  book,  not  so  much  for  per- 
sonal use  as  to  lend  to  their  less  sagacious  brethren ;  and,  of 
course,  they  will  always  have  for  it  a  good  word.  The  other 
class,  when  able,  will  buy  it  to  use  themselves,  because  of 
what  they  believe  it  to  be.  If,  for  example^  they  understand 
it  as  professing  to  have  all  the  cases,  no  doubt  that  it  has 
them  will  cross  their  minds  ;  and  they  will  be  happy  in  the 
reflection  that  the  labor  of  searching  through  many  books  is 
at  an  end,  and  that  now  they  will  be  even  with  the  other 
fellow  who  has  beaten  them  so  many  times.  In  such  hap- 
piness, though  unfounded,  we  see  a  beautiful  compensation 
which  nature  makes  for  the  want  of  original  bake  in  the 
understanding.  And,  assuming  that  such  a  lawyer  belongs 
to  the  class  who  will  learn  only  in  the  school  of  experience. 
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he  acquires,  on  being  unexpectedly  overcome  through  some- 
thing which  his  book  does  not  contain,  a  valuable  lesson, 
lasting  him  through  life. 

In  former  times  it  was  the  function  of  a  preface  to  impart 
to  the  reader  some  correct  idea  of  the  book  to  which  it  is 
prefixed.  And,  even  at  the  present  day,  we  have  among 
authors  more  or  less  "  old  fogies  "  who  cleave  to  the  old 
plan.  At  what  precise  date  the  new  method  came  into 
being,  or  by  whom  it  was  originated,  I  do  not  know.  It 
seems  to  work  admirably,  and,  as  far  as  I  can  judge,  it  gains 
daily  in  popularity.  Some  three  years  ago,  if  my  recollec- 
tion serves  me,  and  I  write  only  from  memory,  there  were 
two  law  journals — possibly  more — whose  editors  put  in  a 
protest  against  carrying  the  plan  so  far  as  to  reprint  an 
English  book  with  an  altered  title-page,  if  thereby  the  Ameri- 
<:an  reader  will  be  led  to  believe  it  to  be  some  book  other 
than  it  is.  But  their  protest  was  unavailing ;  and  the  plan, 
carried  even  to  this  extent,  appears  now  to  be  established  as 
entirely  just  and  proper. 

Yet  I  cannot  doubt  that  what  seems  at  first  to  work  so 
well  will  be  found  in  the  end  not  profitable.  The  real,  inner 
merit  of  the  new  plan  —  that  for  which  considerate  men  will 
praise  it  —  is  that  it  tends  to  harden  soft  brains  in  our  pro- 
fession, and  to  open  blind  eyes.  But,  when  the  brains  are 
hardened  and  the  eyes  are  opened,  there  will  be  no  more  use 
for  the  "  tool."  It  becomes  like  the  stick  which  guided  upward 
the  expired  rocket.  And,  when  the  fireworks  are  thus  over 
for  the  season,  the  shop  of  the  pyrotechnist  will  of  necessity 
be  closed. 

The  number  of  cases  or  the  original  date  of  a  reprint,  or 
the  fidelity  of  its  title-page  to  the  original,  or  a  question  like 
that  of  drawing  cases  from  TAe  Chum  Cud,  is  not  the  only 
thing  to  be  considered  in  comparing  together  the  preface 
and  the  book.  For  instance,  I  take  into  my  hands  a  book, 
not  the  first  edition.  The  author,  in  his  preface  to  this 
edition,  speaks  of  additions  to  it,  and  describes  them  as 
"large"  and  "new."  A  collating  of  it  with  the  prior  edition 
shows  that  truly  there  are  additions,  and  they  are  "  large/* 
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precisely  as  claimed.  Are  they  " new?"  A  thought  occur- 
ring to  us,  we  collate  the  matter  not  in  the  old  edition  with  two 
"new  "  books  by  other  authors.  Here  we  find  nearly  all  of  it 
so  accurately  transferred  as  to  lead  to  the  surmise  that  the 
type-setters  had  printed  copy  to  guide  them.  A  part  of  the 
additions  are  more  or  less  distinctly  —  some  quite  distinctly^ 
others  not — credited  to  these  authors;  the  rest  is  not  cred- 
ited. Both  of  the  books  bear  the  copyright  impress ;  hence^ 
of  course,  the  copying  from  them  was  by  permission.  Hence,, 
also,  the  additions,  being  taken  from  "new"  books,  are 
"new."  The  result  is  that  the  preface,  as  in  the  other 
instances,  is  borne  out  by  the  ascertained  facts ;  yet,  as  in 
the  other  instances,  it  practically  misleads  readers  not  edu- 
cated to  be  sharp.  The  latter  class  would  infer  that  the 
author,  instead  of  transferring  matter  from  the  "  new  "  works 
of  other  authors,  had  made  "  large  "  additions  from  his  own 
more  valuable  stores. 

These  illustrations  of  the  varying  sorts  of  preface  in  books 
to  be  used  as  tools  for  hardening  brains  and  opening  eyes 
are  all  for  which  I  have  room,  but  they  do  not  exhaust  the 
subject. 

If  the  preface  happens  to  be  an  old-fashioned  one,  it  will 
help  us  in  the  examination  of  the  book  itself,  to  which  we 
now  proceed. 

Though  no  question  should  arise  as  to  any  variance  be- 
tween preface  and  book,  and  though  the  book  should  be  one 
in  which  we  do  not  expect  to  find  all  the  cases,  still,  for 
various  other  reasons,  it  may  be  important  to  see  how  fully 
they  are  collected,  or  with  what  discrimination  the  citations 
are  made.  This  investigation  can  be  conducted  by  the 
methods  already  described. 

I  now  open  a  book,  in  the  preface  of  which  I  do  not  dis- 
cover any  infusion  of  new  blood  demanding  notice.  Pro- 
ceeding, therefore,  directly  to  the  book  itself,  our  first  en- 
quiry is  whether  it  is  a  digest  under  the  name  of  treatise, 
or  truly  a  treatise,  as  its  title-page  declares  it  to  be.  Not 
much  examination  is  required  to  determine  that  it  is  true 
to  its  title — it  is  a  treatise.     This  enquiry  was  important; 
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because,  though  a  digest  may  be  either  a  good  book  or  a 
worthless  one,  according  to  the  manner  and  accuracy  of  its 
execution,  and  so  may  be  a  treatise,  and  each  sort  of  book 
is  desirable  in  its  place,  yet,  as  their  objects  differ,  so  also 
<lo  the  canons  of  criticism  applicable  to  them. 

But,  before  we  proceed  further,  we  must  administer  to  our- 
selves a  caution.  The  author  of  a  treatise  is  a  teacher ;  we 
who  examine  his  work  are  his  pupils.  It  is  no  stretch  of 
modesty,  therefore,  to  assume  that,  on  his  particular  subject — 
how  it  may  be  on  other  subjects  is  of  no  consequence — 
he  is,  beyond  comparison,  our  superior  in  knowledge.  I  am 
speaking  of  ourselves — of  us  who  are  considering  whether 
or  not  to  part  with  our  hard-earned  money  for  the  book,  to 
be  used  by  us — not  to  be  lent,  but  used  personally — ^as  a  tool 
in  our  trade  of  practising  lawyer.  Of  course,  if  we  were  merely 
writing  a  criticism  for  the  guidance  of  others,  we  should 
know  immeasurably  more  than  the  author  on  his  subject, 
as  well  as  on  every  other.  But  we,  who  are  on  more  serious 
business,  are  to  consider  that  the  author  carefully  examined 
his  subject,  in  all  its  parts,  in  connection  with  the  authorities, 
before  he  began  to  write ;  that,  besides  mastering  the  authori- 
ties, he  looked  down  through  all  the  principles  to  the  very 
bottom  layer ;  and,  in  writing,  he  still  further  perfected  his 
-examinations  both  of  authorities  and  principles,  stating  his 
conclusions  in  forms  to  be  enduring.  When,  therefore,  he 
says  something  contrary  to  our  prior  ideas,  we  do  not 
instantly  condemn  it,  but  institute  a  careful  examination,  to 
see  whether,  after  all,  we  were  not  mistaken.  With  this 
caution,  let  us  proceed. 

Of  prime  importance  in  a  treatise  is  the  ability,  in  its 
author,  accurately  to  discern  the  multitudinous  distinctions 
in  the  law,  and  to  state  them  with  unvarying  precision.  How 
stands  the  work  before  us  under  this  head  ? 

The  author  commences  by  enumerating  four  causes  which, 
he  says,  have  "  recently  *'  revolutionized  much  of  the  doctrine 
of  his  subject  —  hence  the  necessity  for  his  book.  As  we 
<:annot  examine  everything,  let  us  begin  by  seeing  with  what 
<liscrimination  and  accuracy  of  statement  he  deals  with  one 
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of  them.  It  is,  in  his  own  words,  "  the  relinquishment,  by 
England  and  the  United  States,  of  the  maxim  that  the  place 
of  the  commission  of  a  crime  has  exclusive  jurisdiction  of 
its  punishment,  and  the  extension  of  such  jurisdiction,  with 
certain  limitations,  to  the  country  of  arrest."  The  connec- 
tion in  which  this  sentence  stands,  and  the  use  of  the  word 
"country,"  not  county,  in  the  closing  part  of  it,  show  that 
the  author  is  treating  of  the  question  as  between  two  nations — 
not  of  the  venue,  where  no  inter-state  question  arises.  And 
we  are  startled  by  the  statement,  not  by  way  of  imparting 
information,  but  as  of  a  fact  known  to  all,  that,  within 
certain  limits,  we,  if  we  can  catch  an  Englishman  who  has 
committed  an  offence  in  his  own  country,  may  punish  him 
for  it,  and  the  British  government  may  do  the  like  with  an 
American;  the  two 'nations  having  relinquished  "the  maxim 
that  the  place  of  the  commission  of  a  crime  has  exclusive 
jurisdiction  of  its  punishment."  And  this  has  been  done 
"recently."  And  it  is  one-quarter  of  the  reason  why  a  new 
book  was  needed.  Well,  as  the  author  knows  better  than 
we,  of  course  the  presumption  is  overwhelming  that  he  is 
right.  So,  let  us  proceed.  Further  over  we  shall  come  to 
the  treaties  or  statutes  by  which  this  has  been  effected,  or  to 
the  decisions  in  which  the  courts  of  the  two  countries  have 
abandoned  stare  decisis^  and  announced  the  new  laws.  But^ 
no ;  reading  on  we  find  that  there  is  claimed  to  be  no  such 
doctrine ;  it  is  this:  "  In  criminal  cases  the  country  of  arrest 
has  jurisdiction  over  all  offences  committed  against  the  laws 
of  such  country,  with  the  limitation  that,  as  to  offences 
committed  in  foreign  countries,  such  country  of  arrest  has 
jurisdiction  only  of  offences  committed  against  its  sover- 
eignty." We  see  no  very  great  objection  to  this  statement^ 
which  is  a  different  thing  from  the  other ;  but  we  look  in  vain 
for  the  authorities  to  show  that  the  doctrine  is,  as  one  of 
international  or  inter-state  law,  "  recent."  In  England  and 
the  United  States  there  have  been,  at  different  periods,  some 
changes  as  to  the  place  of  trial,  or  the  tribunal ;  but  these 
are  local  questions,  having  nothing  to  do  with  international 
relations.      Nor,  as  to  these,  are  we  informed  of  anything 
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special  and  "  recent."  Yet  the  assumed  *'  recent "  change  is 
one  of  the  four  reasons  for  writing  the  book  ! 

A  single  instance  of  the  want  of  accuracy,  or  of  stating  a 
doctrine  in  two  conflicting  forms,  should  not  condemn  a 
book,  for  probably  no  author  ever  wrote  much  without  com- 
mitting some  slip  of  the  sort.  Yet,  when  we  find  that  the 
very  motive  for  writing  is  the  assumed  existence  of  what 
does  not  exist,  and  of  what  with  him  is  one  thing  on  one 
page  and  another  thing  on  another,  we  are  put  fairly  on 
enquiry  concerning  his  performance.  We  do  not  even  for 
this  reject  it,  but  look  into  it  further. 

Turning  over  the  pages,  we  come  to  a  chapter  largely 
occupied  with  showing  that,  should  a  certain  question  of  law, 
assumed  not  to  have  been  directly  adjudged,  be  presented 
hereafter  to  the  courts,  it  ought,  in  just  reason  and  estab- 
lished principle,  and  in  harmony  with  decisions  already 
made,  to  be  decided  in  a  way  mentioned.  Looking  into  the 
authorities,  we  find  that  this  exact  question  has  been  fre- 
quently adjudged,  that  there  neither  is  nor  ever  was  any 
real  dispute  about  it,  and  that  the  decision  is  directly  the 
reverse  of  what  our  author  says  it  should,  and  probably  will, 
be.  And  we  note  that,  to  sustain  his  erroneous  proposition, 
he  actually  cites  and  even  states  some  of  the  cases  which 
support  the  contrary,  apparently  not  aware  of  their  effect. 
I  have  not  room  l>ere  to  explain  the  matter  fully,  but,  in 
brief,  it  is  as  follows : 

According  to  fundamental  doctrine  as  adjudged  by  the 
courts,  the  reader  will  remember,  if  a  contract  made  in  a 
particular  country,  by  whatever  parties,  is  there  void,  it  will 
not  be  deemed  valid  in  any  other  country.  And  the  reason 
is  that,  for  persons  to  form  a  contract,  their  minds  must  come 
into  accord ;  and  it  cannot  be  said  that  they  do,  when,  by 
the  law  of  the  place  where  they  are,  and  to  which  in  every 
movement  they  are  subject,  it  is  declared  that  they  do  not, 
and  that  the  act  of  apparent  accord  is  void.  This  is  the 
doctrine  even  as  to  ordinary  contracts  ;  it  applies  to  marriage, 
because,  though  in  another  sense  marriage  is  a  status^  yet 
the  assumption  of  the  status  can  only  be  by  contract.     In 
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marriage,  however,  there  are  still  other  reasons  for  the  doc- 
trine. If  parties,  being  in  state  A,  do  what  in  some  other 
states  would  amount  to  a  marriage,  or  what  would  be  declared 
such  in  most  states,  yet  in  state  A  they  are  deemed  not 
married,  the  other  states  of  Christendom  cannot  treat  them 
as  married,  for  reasons  too  obvious  to  need  mention.  Nor, 
though  their  domicile  happens  to  be  in  state  B,  can  the  latter 
hold  them  to  be  married,  notwithstanding  they  submitted  to 
ceremonies  adequate,  had  they  transpired  in  state  B,  to  con- 
stitute a  marriage  there  ;  because,  among  other  reasons, 
marriage  is  a  thing  of  public  and  international  law,  and  one 
state  should  not  accept  as  a  marriage  what  is  pronounced 
not  to  be  such  by  the  rest  of  Christendom.  If,  by  the  law 
of  the  place  where  parties  are,  there  is  no  way  reasonably 
possible  in  which  they  can  be  married,  then  the  supreme  law 
of  necessity,  to  which  all  other  laws  do  always  yield,  steps 
in  and  permits  them  to  marry  according  to  the  forms  of 
their  domicile ;  or,  if,  having  a  domicile  abroad,  the  law  of  the 
place  where  they  are  permits  them  to  marry  in  a  form  differ- 
ent from  that  prescribed  for  citizens,  accepting  the  marriage 
in  such  form  as  valid — why,  of  course,  it  is  valid,  not  only  at 
the  place  of  its  celebration,  but  elsewhere.  In  the  former 
instance — that  is,  the  marriage  of  necessity — there  is,  per- 
haps, an  exception  to  the  general  rule ;  in  the  latter,  the  ex- 
ception is  apparent,  not  real.  Such  is  the  doctrine  of  the 
courts,  sustained  by  abundant  adjudications. 

But  our  author  sets  it  down  as  undoubted  law,  though  he 
does  not  claim  it  to  have  been  directly  adjudged,  that,  if  the 
assumed  marriage  is  not  contrary  to  the  general  law  of 
Christendom,  and  it  accords  with  the  law  of  the  domicile  of 
the  parties,  it  is,  though  celebrated  in  a  state  which  pro- 
nounces it  void,  good  in  the  state  of  the  domicile.  Nor  does 
he  stop  here ;  but,  still  unconscious  of  uttering  anything  con- 
trary to  judicial  decision,  he  maintains  that  even  a  domicile 
need  not  be  a  factor  in  the  proposition.  I  quote  a  few 
words :  "  Marriages  which  by  our  law  are  incestuous  are  not 
validated  by  being  performed  in  another  land  where  they 
would  be  lawful ;  and  so  the  converse  is  true,  that  the  mar- 
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riage,  in  England,  of  a  man  with  his  deceased  wife's  sister  [it 
being,  by  act  of  Parliament,  absolutely  void]  would  be 
recognized  as  valid  in  such  of  our  American  states  as  hold 
such  a  marriage  to  be  legal."  "  A  polygamous  or  incestuous 
marriage  is  internationally  void,  though  contracted  in  a  coun- 
try where  it  is  valid ;  a  marriage,  by  consent,  of  two  compe- 
tent persons,  to  the  exclusion  of  all  others,  is  internationally 
valid,  though  void  in  the  country  where  it  was  contracted." 
^'  Nor,  although  the  question  has  never  judicially  arisen,  is  it 
believed  that  a  prior  marriage,  by  consent,  of  emigrants  to  this 
country,  will  ever  be  nullified  by  our  courts  if  such  marriage, 
though  invalid  by  the  lex  loci  contractus^  had  the  constituents 
of  a  common-law  marriage  as  hereinbefore  stated.  The 
question  is.  What  was  the  law  of  marriage  the  settlers  of 
this  country  brought  with  them?"  And  thus  onward  the 
jumble  goes,  all  askew,  about  questions  as  firmly  settled  by 
decision  as  it  is  possible  anything  in  the  law  can  be.  Among 
other  curiosities,  the  cases  which  establish  and  define  the  real 
exception  and  the  apparent  one  to  the  rule  of  the  lex  loci  con- 
tractuSy  as  already  stated,  are  pressed  into  the  service  of 
showing  that  the  rule  itself,  upon  which  they  thus  engraft  the 
real  and  the  apparent  exception,  does  not  exist !  How  can 
there  be  an  exception  to  a  rule  if  there  is  no  rule  ?  And,  if  the 
defining  and  limiting  of  an  exception  to  a  rule  does  not 
admit  the  existence  of  the  rule,  what  does  ? 

Still,  on  an  examination  like  this,  we  do  not  proceed  at 
once  to  condemn  a  book.  We  look  further.  But,  as  it  is  not 
the  object  of  this  article  to  conduct  the  reader  to  an  opinion 
concerning  any  particular  book,  and  as  the  one  of  which  we 
are  now  speaking  is,  as  to  this  article,  merely  imaginary,  and 
is  nameless,  being  introduced  only  as  a  help  in  explaining 
methods,  we  here  leave  this  branch  of  our  topic. 

As  partly  shown  already,  one  test,  which  any  lawyer  can 
apply  to  a  book,  is  to  take  from  his  shelves  volume  after 
volume  of  the  reports  of  his  own  state,  turn  to  the  cases  on 
the  subject  of  the  book,  see  whether  or  not  the  author  has 
them,  and  how  he  has  treated  those  which  he  cites.  Again, 
let  it  be  noted  whether  or  not  the  author,  mistaking  the  points 
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decided,  has  referred  to  cases  having  no  relevancy  to  the  sub- 
ject of  his  text.  This  cannot  be  ascertained  by  looking  from 
cases  to  the  book ;  but,  reversing  the  process,  the  person 
making  the  examination  must  look  from  the  book  to  the 
cases. 

Though  an  author  is  found  to  be  incompetent  in  one  style 
of  book-making,  he  may  not  be  in  another.  There  is  many 
a  man  who  can  write  an  excellent  digest,  with  no  ability  to 
produce  a  treatise.  In  like  manner,  one  may  be  able  to  fol- 
low another  author,  to  copy  from  him,  to  change  words  and 
the  forms  of  citation  so  as  seemingly  to  cover  up  a  piracy,  to 
transfer  to  his  page  the  words  of  judges,  and  even  to  do  con- 
siderable execution  with  the  head-notes  in  the  reports,  with 
no  capacity  to  lead  the  way  through  a  difficult  subject,  or 
even  to  ascertain  what  is  decided  in  a  case  divested  of  the 
syllabus. 

Much  more  might  be  said;  but  these  hints,  as  to  the 
methods  of  testing  a  book  which  we  are  to  use  as  a  tool, 
must  suffice  except  as  to  a  single  enquiry.  In  another  con- 
nection ♦  I  expressed  some  views  on  the  question  of  American 
authors  mingling  English  productions  with  their  own,  and 
publishing  the  whole  as  original.  But  is  this  a  matter  to  be 
regarded  in  examining  a  book  which  we  are  to  use  as  a  tool? 
In  theory  it  is  plain,  in  advance,  that  an  author  who  does 
not  personally  examine  the  English  cases,  but  appropriates 
English  works  with  their  citations  instead,  can  become  only 
a  sort  of  editor,  not  having  acquired  that  knowledge  of  his 
subject  which  is  essential  to  the  production  of  a  work  of  high 
value.  Still,  if,  in  fact,  a  work  is  found  to  be  of  high  value, 
it  is  of  but  little  consequence  to  the  user  how  it  became  so. 

If  we  knew  the  true  scientific  reasons  —  I  do  not  speak 
of  laziness,  or  the  want  of  time  or  of  ability,  or  the  thirst  for 
pillage,  but  the  true  scientific  reasons — why  the  making  of 
a  book  by  piracy  is  deemed,  by  the  advocates  of  it,  the  best 
method,  we  might  the  better  discover  how  it  should  affect  the 
practical  question  now  under  consideration.     But  to  whom» 

4  63  Law  Times  (London),  106;  reprinted  5  C.  L.  J.  191. 
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or  to  what  book,  shall  we  apply  for  those  reasons  ?  My  own 
mind  has  been  directed  to  this  subject  for  nearly  thirty  years^ 
while  I  have  been  reading  the  books  of  the  law,  and  in  but  one 
place,  in  any  book,  have  I  seen  a  reason  stated.  It  was  that 
the  English  text-books  contain  "the  settled  views  of  the 
English  profession ; "  hence,  of  course,  they  should  be  incor- 
porated into  the  American  book.  It  was  not  shown  by  what 
process  it  is  that  an  English  author,  writing  while  the  courts 
are  in  session,  and  the  mass  of  English  lawyers  are  engaged 
in  their  varying  avocations,  and  there  is  no  congress  of 
lawyers,  is  able  to  set  down  in  his  book,  not  the  deductions 
of  his  own  individual  mind,  but  '*  the  settled  views  of  the 
English  profession."  Still,  as  I  have  before  shown,  the 
author  making  the  assertion  knows  better  than  we ;  therefore 
it  is  true. 

Hence,  in  examining  a  book,  it  is  of  the  highest  impor- 
tance to  ascertain  whether  or  not,  or  to  what  extent,  it  is  pi- 
rated— the  pirated  parts  being  of  more  than  the  average  value. 
They  are  the  ripe  conclusions,  not  of  a  single  mind,  but  of 
an  entire  profession.  Therefore,  of  course,  those  parts  will 
be  found,  in  a  book  we  are  examining,  carefully  distinguished 
from  what  is  less  valuable  by  quotation-marks,  and  the  notes 
will  contain  exact  references  to  the  English  or  other  sources. 
But,  no;  observation -shows  that  those  American  books 
which  are  made,  in  part,  by  pirating  the  English  do  not  do 
this.  As  said  by  the  present  writer,  in  the  article  already 
alluded  to,  "  It  is  done  in  different  ways.  Sometimes  the 
author  makes  a  series  of  rather  indistinct  acknowledgments 
in  his  notes,  carefully  excluding  from  his  text  marks  of  quo- 
tation or  other  intimation  that  the  matter  is  not  original ; 
sometimes  he  covers  the  thing  by  an  indistinct  expression  of 
thankfulness  in  his  preface ;  sometimes  the  coveted  morsel  is 
simply  taken  and  swallowed,  and  nothing  is  said  ;  at  other 
times  one  can  discover  elaborate  efforts  at  concealment,  as  if 
from  consciousness  of  theft."  Now,  I  submit  that  here  is  a 
great  defect,  not  in  one  book,  but  in  all  of  this  class.  Matter 
of  high  authority  is  mingled  with  what  is  common,  leaving  it 
doubtful  what  weight  is  to  be  given  to  anything.     The  tool 
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becomes  of  uneven  temper,  and  uncertain  in  the  work  it  per- 
forms. Even,  I  submit,  if  the  book  pirated  from  is  Ameri- 
can, the  like  criticism  also  applies. 

Why,  then,  should  not  marks  of  quotation  be  used,  and 
exact  references  given  in  the  notes?  A  printer  buys  his 
type  by  the  pound,  and  a  font  with  an  extra  proportion  of 
these  marks  costs  no  more  per  pound  than  one  with  a  less 
proportion.  The  workmen  set  the  type  by  measure,  and  by 
measure  the  publisher  pays  for  the  work.  Quotation-marks, 
therefore,  do  not  increase  the  cost  of  a  book.  It  is  vain  to 
say  that  there  are  old  standard  law-books  in  which  they  are 
not  employed.  King  James'  translation  of  the  Bible  is 
standard,  and  in  it  there  are  no  marks  of  quotation.  So  was 
the  English  language  properly  written  then ;  but,  at  the  pres- 
ent day,  the  method  is  different.  Now  (I  quote  from 
approved  authority),  "  a  word,  phrase,  or  passage,  belonging 
to  another,  and  introduced  into  one's  own  composition,  is 
distinguished  by  marks  of  quotation."  s  When,  therefore,  a 
writer  in  these  days  employs  language  in  what  purports  to  be 
his  own  composition,  with  no  distinguishing  sign,  he  affirms 
it  to  be  his  own.  The  instances  in  which  the  sign  may  be 
other  than  the  marks  of  quotation  are  carefully  set  down  in 
the  authority  just  cited ;  namely,  when  words  from  a  dead 
or  foreign  language  are  put  in  italics;  and  sometimes  when 
poetry,  or  even  prose,  is  quoted  in  distinct  and  separate  lines, 
and  in  smaller  type.  Would  it  not  be  interesting  if,  reading 
on,  we  should  find  that,  where  matter  of  higher  authority  is 
introduced  by  an  author  into  his  own,  and  a  special  value  is 
attached  to  it,  he  should  print  it  precisely  as  if  it  were  his 
own,  carefully  avoiding  all  distinguishing  signs  ? 

But  the  distinction  between  open  quotation  and  piracy  is 
very  hard  to  understand ;  so,  let  me  endeavor  to  explain  it 
further.  An  excellent  writer,  in  a  recent  number  of  this 
Review,  says :  "  Bishop  seems  to  think  a  law-writer  should 
be  original."  And  for  this  he  refers  to  passages  in  which 
Mr.  Bishop  speaks  of  the  importance,  among  other  things, 

^  Wilson  on  Punctuation,  228. 
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of  quotation-marks/  "The  writer  of  this  article,  how- 
ever, being  ignorant  of  any  real  originality  in  the  modern 
world  of  thought,  and,  having  no  respect  for  that  puerile 
originality  which  consists  in  new  expressions  of  old  truths, 
insists  upon  the  authority  of  Coke,  and  begs  leave  to  give 
notice  that  (fearless  of  actions  of  trover  and  conversion)  he 
means  to  appropriate  the  truth  of  the  law  whenever  and 
wherever  so  fortunate  as  to  find  it."'  I  can  speak  for  Mr. 
Bishop  so  far  as  to  say  that  he  does  not  deem  the  action 
*'  of  trover  and  conversion  **  the  appropriate  one  for  a  literary 
piracy,  or  regard  the  seeking  of  truth  wherever  one  can  find 
it  a  just  foundation  for  any  action.  But,  if  an  author 
professes  to  write  in  the  English  language  of  the  present 
age,  and  he  publishes  another's  thoughts  and  words  as  his 
own,  in  a  form  which  is  the  exact  equivalent  of  saying  in 
terms,  "They  are  mine" — is  this  a  method  of  seeking  truth? 
No  considerate  person  ever  maintained  that  one  should  write 
a  law-book  for  the  sake  of  displaying  originality.  If  an 
auttior  proceeds  exactly  on  the  plan  stated  in  the  passage  I 
have  just  quoted,  but  minds  his  foot-references  and  quotation- 
marks,  no  one  will  be  so  slow  to  throw  a  stone  at  him  as  the 
writer  of  the  present  article.  Should  the  whole  book  turn 
out  to  be  quoted,  all  the  honester.  Let  an  author  avoid 
"puerile  originality;"  that  is  right.  If  he  is  "ignorant  of 
any  real  originality,"  he  may  not  be  ignorant  of  other  impor- 
tant things,  and  his  book  may  be  a  good  one. 

Thus  I  have  written,  avoiding  all  mention  of  particular 
books  or  individual  instances,  but  endeavoring  to  impress 
the  reader  with  what  I  deem  to  be  truth  of  the  very  highest 
importance.  That  the  subject  is  of  the  first  consequence  to 
practising  lawyers,  no  one  will  deny.  Even  the  travelling 
tinker  aims  to  select  and  take  with  him  suitable  tools.  And, 
keeping  scientific  considerations  all  out  of  view,  if  there  is 
any  art  or  trade  which  more  than  any  other  requires  good 
tools,  it  is  legal  practice. 

^  Referring  to  Bishop,  First  Book,  sees.  263-267,  307. 
7  Ante^  Vol.  III.  (N.  s.),  p.  652,  note. 
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In  our  agricultural  journals,  in  our  journals  devoted  to 
every  other  calling  but  the  legal,  there  are  frequent  and 
earnest  discussions  regarding  tools.  With  how  much  more 
appropriateness,  therefore,  should  there  be  such  discussions 
in  our  legal  journals ! 

Let  us  hope  that  this  article  will  not  be  the  last  on  the  sub- 
ject; and  that  other  writers,  especially  those  who  dissent 
from  what  is  here  set  down,  will  take  up  the  subject  and 
illumine  it  more  effectually  than  I  have  done.  It  is  a  subject 
pertaining  to  the  every-day  labors  of  every  lawyer  in  the  land. 
And,  to  repeat,  no  artisan  is  so  absolutely  powerless  without 
his  tools  as  the  practising  lawyer.  With  no  other  artisan 
does  the  subject  of  tools  go  so  effectually  both  to  the  pocket 
and  the  fame. 

Joel  P.  Bishop. 

Cambridge,  Mass. 
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I  v.    INTRODUCTORY  TO  CONSTITUTIONAL  LAW. 

"  It  is  easier,"  says  Judge  Bates,  in  delivering  the  opinion 
of  the  Supreme  Court  of  Missouri,  in  Hamilton  v.  The  Super- 
visors, "  it  is  easier  to  tell  what  a  constitution  is  not,  than  to 
tell  what  it  is."  As  a  constitution  has  relation  to  the  forms 
of  government,  and  to  the  mode  in  which  the  powers  of  that 
government  are  exercised,  it  is  well,  perhaps,  to  look  a 
moment  at  the  nature  of  the  elementary  forms  of  government. 
And  both  authorities  and  common  sense  agree  that  all  forms 
of  government  may  be  reduced  in  their  elementary  nature  to 
three  kinds,  namely,  monarchy,  democracy,  and  aristocracy. 

A  pure  monarchy  means  a  despotism — a  government  in 
which  the  supreme  power  is  lodged  in  the  hands  of  one  man, 
a  monarch,  autocrat,  or  whatever  else  he  may  be  called ; 
where,  in  his  own  discretion,  he  discharges  all  the  functions 
of  executive,  legislative,  and  judicial  power  in  the  govern- 
ment. He  decides  cases  between  private  individuals ;  he 
propounds  the  laws  by  which  those  cases  are  to  be  decided, 
and  he  executes  his  own  decrees. 

A  pure  democracy  is  one  in  which  every  transaction  of 
common  interest  and  private  justice  is  brought  before  the 
entire  body  of  the  people,  and  they  determine  what  shall  be 
done  in  the  premises.  They  make  and  administer  the  law ; 
they  hear  and  decide  cases,  and  they  execute  their  judgment. 

An  aristocracy  is  a  government  in  which  these  same  powers 
are  exercised  by  a  few  favored  individuals — leading,  promi- 
nent men,  having  become  so  by  their  superior  wealth  or 
power,  or  by  inheritance. 

In  no  civilized  country  does  any  pure  example  of  either  of 
these  forms  of  government  exist.  In  China  a  pure  monarchy 
exists,  and  something  like  a  pure  democracy  existed  formerly 
in  Athens  and  Rome. 
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An  aristocracy  may  be  said  to  govern  to-day  in  England, 
but  it  is  united  with  a  monarchy.  The  perfect  example  of 
an  aristocracy  was  the  Venetian  government,  which  was  car- 
ried on  with  great  success  for  a  long  time,  and  which  attained 
great  power.  But  all  modern  governments  in  civilized  coun- 
tries are  combinations  and  modifications  of  these  three. 
And,  in  this  country,  they  are  so  modified  that  there  is  an 
executive  who  is  not  hereditary,  but  elective ;  there  is  a  legis- 
lative body  which  is  elected  by  the  people ;  and  there  is  a 
judicial  body  which  is  separated  from,  and  may  be  said  to  be 
independent  of,  the  other  two. 

This  word  "  constitution  "  is  applied  in  correct  language 
to  these  forms  of  government,  whether  they  be  established 
by  usage  and  by  antiquity,  or  whether  they  be  established  by 
written  instrument.  No  doubt  an  intelligent  Russian  would 
speak  of  the  constitution  of  the  Russian  monarchy,  by  which 
he  would  mean  that  there  are  certain  limitations  upon  the 
power  of  the  Russian  monarch.  He  would  say  that  the 
nobles  have  certain  privileges  v/hich  the  monarch  cannot  in- 
vade. He  would  state  that  the  serfs  which  belonged  to  the 
crown  have  been  recently  emancipated,  and  that  that  is  a 
part  of  the  constitution  of  that  country.  An  intelligent  Turk 
would  talk  about  the  constitution  of  the  Turkish  government. 
He  would  state  what  officers  the  sultan  had  to  administer 
justice,  and  what  counsellors  he  had  to  surround  him. 

All  are  quite  familiar  with  the  repeated  allusions  by 
British  statesmen  to  the  British  constitution.  One  can 
hardly  pick  up.  a  history  by  a  British  writer  but  what 
he  will  see  repeated  allusions  to  the  English  constitu- 
tion; and  they  mean  what  they  say.  They  have,  in  their 
sense,  a  constitution ;  that  is  to  say,  they  have  a  monarchy, 
and  have  had  for  hundreds  of  years,  with  very  limited 
powers — much  more  limited  than  the  president  of  the  United 
States  has  under  the  constitution.  Their  judiciary  is  inde- 
pendent of  the  law-making  power.  They  have  a  Parliament, 
composed  of  the  House  of  Lords  and  the  Commons — the  latter 
an  elective  legislative  branch.  Their  constitution  is  of  a  date 
much  older  than  ours ;  and,  if  the  length  of  time  of  its  dura- 
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tion,  the  admiration  of  its  citizens  for  it,  and  their  belief  in 
its  value  and  perpetuity,  are  any  evidences  that  it  is  a  con- 
stitution, they  have  more  evidence  of  an  existing  constitution 
than  we  have. 

In  America,  when  we  speak  of  the  constitution,  we  speak 
of  a  written  instrument,  one  in  which  the  powers  and  duties 
imposed  by  it  are  reduced  to  writing.  The  earliest  of  these 
constitutions,  perhaps,  that  were  known  among  the  ancestors 
of  the  people  who,  together,  constitute  the  people  of  the 
United  States  were  the  charters  of  the  colonies ;  and,  although 
these  charters  were  but  the  grants  of  liberties,  rights,  and 
powers  from  the  monarchy  of  Great  Britain,  and  were  not  in 
all  cases  well  defined,  they  were  reduced  to  writing,  under 
the  great  seal  of  the  king,  and  they  constituted  the  principles 
on  which  the  colonies  administered  their  own  affairs,  and 
permitted  the  officers  of  the  imperial  government  to  assist 
in  the  administration.'  They  undoubtedly  contributed  very 
largely  to  educate  our  people,  in  those  days,  into  the  idea  of 
constitutional  liberty.  They  were  in  many  respects  superior 
in  that  regard  to  the  much-vaunted  British  constitution, 
because  they  contained  limitations  upon  the  legislative  power 
which  were  not  found  in  the  usages  of  that  government. 
They  contained  assertions  of  the  individual  rights  which 
were  not  acknowledged  by  that  government,  and  they  con- 
tributed in  this  way  to  educate  our  people,  not  only  to  a 
knowledge  of  their  rights  and  a  knowledge  of  the  just  powers 
of  government,  but  educated  them  to  the  necessity  and  pro- 
priety of  having  such  rights  and  powers  fixed  by  a  written 
instrument.  Other  written  constitutions  are  known  besides 
these.  Some  of  the  governments  of  Europe  have  attempted 
written  constitutions.  France  has  had  something  which  they 
call  a  written  instrument  from  the  day  that  they  overthrew 
Louis  XVI.  to  the  present  hour.  Every  successive  govern- 
ment established  a  written  constitution,  and  they  have  had 
in  that  length  of  time  constitutions  enough  to  supply  all  the 
nations  of  the  earth,  and  probably  good  constitutions,  if  they 
had  successfully  put  them  into  practice.  I  need  not  bring 
to  mind  the  history  of  that  country  —  how,  in  every  change 
VOL.  4,  NO.  I — 6 
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in  the  course  of  its  affairs,  they  abolished  the  previous  con- 
«»titution  and  established  a  new  one,  until  thinking  people 
began  to  doubt  their  capacity  of  self-government. 

Spain  followed  France  in  this  course  of  written  constitu- 
tions, although  they  never  had  at  any  time,  until  very 
recently,  a  republican  Spain;  yet,  under  the  influence  of 
France,  they  wrung  from  Ferdinand  and  Charles  constitu- 
tions, and  from  that  hour  to  this  they  have  had  a  written 
constitution.  Still,  they  rise  from  time  to  time  and  over- 
throw their  monarchs  and  get  another  constitution,  and  it 
is  with  sorrow  and  regret  that  everybody  sees  that  their 
descendants  on  this  side  of  the  Atlantic — the  Spanish  repub- 
lics, as  they  call  themselves — have  no  more  respect  for 
written  constitutions  than  the  country  from  which  they 
descended ;  so  that  something  more  than  written  constitu- 
tions is  essential  to  the  safety  and  perpetuity  of  any  govern- 
ment, and  that  is  a  due  reverence  of  the  people  for  their 
constitution  and  laws.  All  the  instruments  in  the  world, 
though  they  were  written  in  letters  of  gold  upon  the  most 
imperishable  tablets,  would  be  but  as  sand  where  the  people 
themselves  have  no  respect  for  law  or  for  those  who  admin- 
ister it. 

A  constitution,  in  the  American  sense  of  the  word,  is  a 
written  instrument  by  which  the  fundamental  powers  of  the 
government  are  established,  limited,  and  defined,  and  by 
which  these  powers  are  distributed  among  several  depart- 
ments, for  their  more  safe  and  useful  exercise  for  the  benefit 
of  the  body  politic.  I  have  searched  in  vain  for  a  satisfactory 
definition,  and  I  give  this  as  my  definition  of  a  constitu- 
tion, in  the  American  sense  of  the  word. 

Not  everything  in  detail  that  a  government  may  do  can  be 
embraced  in  a  written  constitution — that  would  fill  a  volume 
like  the  statutes — but  the  fundamental  principles  are  estab- 
lished by  this  instrument  called  a  constitution. 

There  are  thrown  around  the  exercise  of  these  great 
powers  certain  restrictions,  essential,  in  our  form  of  govern- 
ment, to  the  rights  of  the  states  and  to  the  rights  of  individ- 
uals.    A  person's  property  cannot  be  taken  for  public  use 
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without  due  course  of  law  and  just  compensation;  his  life 
cannot  be  taken  without  a  fair  trial,  before  a  court  of  com- 
petent jurisdiction,  and  he  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  committed;  he  shall  be 
confronted  with  the  witnesses  against  him,  and  shall  have 
compulsory  process  for  obtaining  witnesses  in  his  favor,  and 
shall  also  have  the  assistance  of  counsel  for  his  defence. 
These  rights  are  defined  and  secured  by  the  constitution — 
especially  by  the  constitution  of  the  Federal  government. 

The  powers  of  government  are,  by  our  constitution,  dis- 
tributed into  various  departments.  This  division  into  three 
great  departments,  after  much  experience  and  observation, 
has  come  to  be  considered  essential — the  executive  depart- 
ment, the  branch  which  administers  and  enforces  the  ordinary 
government  and  laws  of  the  country;  the  judicial  department, 
which  decides  between  the  private  rights  of  individuals,  and 
between  the  government  and  individuals ;  and  the  legislative 
department,  which  is  authorized  to  enact  such  laws  as  the 
government  is  authorized  to  make. 

This,  then,  is  the  constitution.  It  establishes  these 
powers,  it  defines  them,  and  it  limits  them.  It  distributes 
them  among  these  three  departments,  and  then  it  limits 
those  powers  in  each  of  these  departments,  and  this  is  done 
for  the  useful,  for  the  safe,  administration  for  the  benefit  of 
the  people,  for  whom  all  governments  are  instituted. 

The  Federal  government  is  a  government  of  conceded  or 
granted  powers.  The  state  governments  are  governments 
which  are  authorized  to  exercise  all  the  powers  that  are  not 
prohibited  by  the  Federal  government  or  by  the  constitution 
of  the  United  States. 

There  is  a  corresponding  difference  in  construction,  there- 
fore ;  and  this  difference  pervades  the  Federal  constitution 
and  the  state  constitutions  throughout  the  entire  catalogue  of 
powers  and  limitations  upon  their  powers.  It  will  be  con- 
sidered more  fully  hereafter.  As  an  illustration,  however,  of 
the  different  nature  of  the  powers  of  the  state  and  Federal 
governments,  we  may  consider  the  power  to  punish  offences. 
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The  state  Legislature  can  declare  any  act  of  an  individual 
which  it  deems  detrimental  to  the  public  good  to  be  an 
offence,  and  can  prescribe  a  punishment  for  it.  Whatever 
they  conceive  to  be  injurious  to  the  general  welfare  they  can 
forbid ;  and,  if  it  is  done,  they  can  punish  it  by  a  penalty. 

But  the  Federal  government  can  only  punish  offences 
against  the  powers  which  it  exercises.  Having  control  of 
the  carrying  of  the  mail,  it  can  punish  offences  committed 
against  it.  Having  authority  to  borrow  money  and  to  issue 
bonds  for  it,  it  can  punish  the  counterfeiters  of  those  bonds^ 
and  those  who  put  them  in  circulation.  Having  the  power 
to  coin  money,  it  can  punish  offences  for  counterfeiting  that 
coin.  But  the  Federal  government  has  no  power  to  punish 
murder  or  theft,  in  general,  because  that  belongs  to  the 
states. 

The  general  government  can  levy  taxes,  but  those  taxes 
must  be  for  a  defined  purpose — to  pay  the  public  debt  or  to 
pay  the  army  and  navy  of  the  United  States ;  but  it  has  no 
right  to  raise  money  by  taxation  for  religious  purposes,  or 
for  a  thousand  things  for  which  states  can  impose  taxes  and 
collect  them  of  the  people.  The  Federal  government  has  no 
such  power,  because  it  is  not  granted  by  the  constitution. 
There  is  no  part  of  the  great  system  of  constitutional  law 
in  which  modern  improvements  have  been  greater,  and  have 
more  steadily  progressed  in  a  proper  direction,  than  that  of 
limitations  upon  the  power  of  legislation,  and  upon  the 
power  of  the  executive  branches  of  the  government ;  and 
the  constitutions  in  this  country,  both  Federal  and  state,  are 
full  of  them.  Under  the  boasted  constitution  of  Great 
Britain,  for  instance,  there  are  hundreds  of  instances  in 
which  a  man  has  been  condemned  to  death  by  its  Parliament 
without  any  reference  to  any  statute  or  law  existing  at  the 
time  which  authorized  such  a  proceeding.  By  virtue  of 
the  omnipotent  power  of  the  king  and  Parliament  of  Great 
Britain  a  man  loses  his  life,  property,  and  his  blood  becomes 
tainted,  so  that  his  children  cannot  take  his  property. 

Our  constitutions  are  limited  in  those  things.  No  govern- 
ment here  would  undertake  to  deprive   a  man  of  his  lib* 
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«rty  or  property,  much  less  his  life,  without  the  authority 
of  a  law  in  existence  beforehand.  So  in  regard  to  private 
property  taken  for  public  uses.  All  governments  exercise 
the  right  of  taking  private  property  for  public  uses;  but 
while  that  is  done  in  other  governments  without  any  fixed 
rule  upon  the  subject  of  compensation,  our  Federal  constitu- 
tion and  all  the  state  constitutions  provide  that  private  prop- 
erty shall  not  be  taken  for  public  uses  without  just  compen- 
sation. And  the  tendency  of  all  changes  in  constitutional 
governments,  both  in  this  country  and  in  all  countries  where 
they  really  think  about  constitutions,  is  to  the  further  pro- 
tection of  private  rights  against  the  governing  power — the 
government  representing  the  entire  body  politic. 

There  is  another  change  going  on  in  this  country,  which, 
whether  it  shall  turn  out  to  be  so  worthy  of  praise  or  not, 
remains  for  time  to  settle,  and  that  is  the  tendency  to  popu- 
larize suffrage,  to  extend  the  elective  principle  to  a  vast  num- 
ber of  ofHces  which  were  not  formerly  elective.  For  myself, 
I  believe  that,  in  any  country  where  the  people  are  governed 
by  laws  made  by  legislatures,  the  basis  upon  which  that 
representation  stands  can  hardly  be  too  large.  But  I  doubt 
whether  the  elective  principle  can  safely  be  applied  to  that 
class  of  officers — I  mean  the  executive  and  judicial — whose 
-duty  it  is  to  enforce  the  laws. 

The  importance  of  thorough  knowledge  on  this  subject  to 
the  practising  lawyer  cannot  very  well  be  exaggerated.  The 
time  has  been,  and  very  recently,  that  a  lawyer  might  attain  a 
great  practice  and  a  very  high  reputation  in  the  state  courts  ; 
and,  indeed,  some  of  the  first  reputations  in  the  country  have 
been  so  made,  by  men  who  never  practised  at  all  in  the  Federal 
courts^  and  whose  attention,  if  turned  at  all  to  the  subject, 
were  only  so  turned  incidentally;  but  that  period  in  the 
history  of  a  lawyer's  progress  has  passed.  The  time  has  come 
when  the  constitution  and  laws  of  the  United  States  are  not 
the  mere  theoretical  object  of  the  thoughts  of  the  statesman, 
of  the  lawyer,  and  of  the  man  of  business.  The  time  has 
•come  when  the  operations  of  that  government  reach  to  the 
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recesses  of  every  man's  business,  and  force  themselves  upon 
every  man's  thoughts. 

The  history  of  the  last  fifteen  years  has  taught  the  people^ 
in  a  manner  which  I  trust  it  will  never  be  again  necessary 
that  they  shall  be  taught,  that  this  government,  within  its 
sphere,  is  supreme,  and  that  its  sphere  is  a  very  extensive 
and  a  very  pervading  one.  Leaving  out  of  the  question  all 
that  has  been  brought  to  observation  and  experience  by  the 
events  of  the  recent  war  of  the  rebellion,  and  the  operations 
of  the  government  under  what  is  called  the  system  of  recon- 
struction, other  matters  have  brought  the  operations  of  the 
Federal  government  into  play  in  the  every-day  affairs  of  busi- 
ness life  in  a  manner  almost  unknown  previous  to  that  time. 

As  an  illustration,  I  refer  to  the  internal  revenue  system — ^a 
system  under  which,  a  few  years  ago,  almost  every  species  of 
property,  every  occupation  and  pursuit,  and  many  things 
which  had  scarcely  acquired  the  name  of  property  or  occu- 
pation, were  taxed  by  the  Federal  government ;  taxed,  neces- 
sarily, to  pay  the  interest  and  principal  of  the  debt  incurred 
in  the  war,  and  the  expense  of  the  government,  largely  in- 
creased by  the  operations  of  that  war.  Now,  these  taxes 
and  these  statutes— even  if  we  suppose  that  everybody  was 
willing  to  submit  to  them  cheerfully — required  construction. 
They  were  new  to  the  country.  When  they  were  put  in 
operation  the  officers  themselves  were  very  much  perplexed 
as  to  what  they  meant  in  a  great  many  cases ;  and  the  gov- 
ernment, desiring  that  no  person  should  be  injured,  was 
ready,  and  afforded  opportunities,  to  have  the  laws  tested  by 
courts  of  justice.  A  man  had  but  to  pay  his  taxes,  take  an 
appeal  to  the  commissioner  of  taxation,  and  then,  if  he  failed 
there,  he  could  sue  the  man  who  collected  them,  and  recover 
if  illegally  assessed.  The  number  of  suits  growing  out  of  this 
class  of  cases  was  immense,  and  has  been  in  the  Federal 
courts  ever  since  that  system  of  internal  revenue  was  estab- 
lished. Though  the  list  of  articles  subject  to  taxation  has 
been  very  much  diminished,  it  yet  seems  probable  that  some 
eighty,  ninety,  or  perhaps  a  hundred,  millions  of  dollars  will 
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always  be  raised  in  this  country  hereafter  by  the  taxation  of 
the  Federal  government  on  the  articles  of  spirits,  tobacco,  and 
malt  liquors. 

But  it  is  not  only  when  a  suit  is  brought,  or  is  to  be  brought^ 
that  a  lawyer  is  called  upon  to  understand  these  things — this 
jurisdiction  and  these  laws.  He  is  very  often  consulted  as  to 
what  a  party  should  do  when  there  is  no  suit.  And,  as  this 
system  permeates  the  entire  country,  the  remotest  village 
lawyer  may  be  called  upon  to  advise  upon  the  constitution^ 
its  construction,  or  the  construction  of  the  statutes,  or  the 
manner  in  which  the  laws  are  enforced  by  the  officers. 

The  bankrupt  law,  passed  in  1867,  has  produced  an  entire 
modification  in  the  system  of  enforcing  contracts,  or  collect- 
ing debts,  in  the  case  of  persons  who  fail  to  pay  for  want  of 
ability  to  pay ;  and  all  that  law  has  to  be  administered  under 
Federal  statutes,  under  acts  of  Congress ;  and  not  only  under 
acts  of  Congress,  but  under  the  rules  of  practice  prescribed 
and  adopted  for  the  Federal  courts.  And  the  lawyer  who  does 
not  know  when  a  man  has  committed  an  act  of  bankruptcy 
and  is  liable  to  be  pursued  in  a  court  of  bankruptcy,  or  who 
does  not  know  how  to  institute  a  proceeding  in  a  court  of 
bankruptcy,  can  hardly  expect  to  receive  a  full  share  of  prac- 
tice in  any  community. 

In  addition  to  this,  the  admiralty  jurisdiction  of  the  Federal 
courts  has,  within  the  last  few  years,  by  constructions  placed 
upon  it  by  the  Federal  courts,  received  an  immense  increase 
in  its  extent.  Twenty  years  ago  it  was  held  that  jurisdiction 
in  admiralty  was  limited,  in  fact,  to  the  sea-board,  if  not  actu- 
ally to  the  sea ;  it  extended  no  further  on  the  rivers  than  the 
tide  ebbed  and  flowed  in  those  rivers.  It  has  been  held  since 
that  time,  by  the  Supreme  Court  of  the  United  States,  that 
the  admiralty  jurisdiction  extended  to  all  the  nz^vigable 
streams;  that  it  was  a  system  of  laws  intended  to  have 
operation  upon  the  interests  of  navigation,  and  that  whether 
that  navigation  took  place  upon  salt  water  or  upon  fresh 
water  was  entirely  immaterial,  and  that  the  constitution  of 
the  United  States,  when  it  declared  that  the  courts  of  the 
United  States  should  have  jurisdiction  in  admiralty,  meant 
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!  that  they  should  have  jurisdiction  in  all  that  class  of  cases 

I  which  heretofore  had  been  called  admiralty  cases,  whether 

they  grew  out  of  salt-water  transactions  and  contracts,  or 
*  fresh-water  contracts  and  transactions.     That  has  opened  to 

»  the  great  interior  of  the  country  the  subject  of  the  carr>'ing 

trade  by  steamboats. 

Every  steamboat  becomes,  in  regard  to  suits  concerning 
its  transactions,  its  contracts  in  regard  to  torts  committed  by 
its  officers,  subject  to  the  admiralty  jurisdiction  of  the  Federal 
courts.  By  act  of  Congress  passed  in  the  earliest  history  of 
the  country,  where  the  case  is,  strictly  speaking,  an  admiralty 
case — one  known  and  recognized  as  belonging  to  the  ancient 
jurisdiction  of  admiralty  in  England  and  on  the  Continent — 
the  Federal  courts  have  exclusive  jurisdiction,  and  the  state 
courts  cannot  exercise  jurisdiction.  If  a  lawyer  expects  to 
have  a  large  practice  in  any  part  of  the  country  now,  he  must 
know  something  of  admiralty  law  and  admiralty  jurisdiction. 
Questions  of  constitutional  law,  especially  of  the  law  of  the 
constitution  of  the  United  States,  have  become  matters  of 
common  occurrence  in  the  courts.  Whether  it  is  that  the 
Congress  of  the  United  States  has  taken  a  more  liberal  view 
of  its  powers  than  formerly,  or  whether  it  is  that  the  people 
are  disposed  to  question  the  exercise  of  power  by  Congress, 
certain  it  is  that  hardly  any  act  of  Congress  of  modern  times 
can  be  brought  to  bear  upon  an  individual,  to  which  he  is 
reluctant  to  assent,  that  he  does  not  attempt  to  raise  the 
question  of  constitutional  power  to  pass  such  an  act.  Our 
books  of  reports,  both  state  and  Federal,  are  filled  with  the 
decisions  of  the  courts  upon  questions  of  constitutional  law, 
Federal  and  state. 

In  the  progress  of  this  country  in  wealth,  in  its  growth  in 
power  and  population,  and  especially  in  the  increase  of 
transportation  of  persons  and  property  from  one  point  of 
the  country  to  another — out  of  this  system  of  transportation 
arises  a  vast  number  of  suits  which,  twenty-five  or  thirty 
years  ago,  were  almost  unknown.  The  Federal  government 
is  exercising,  to  some  extent,  its  powers  over  this  subject  of 
transportation,  under  the  clause  of  the  constitution  which 
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<leclares  that  Congress  shall  have  the  right  to  regulate  com- 
merce with  foreign  nations,  with  the  Indian  tribes,  and  among 
the  several  states.  State  governments  and  state  Legislatures 
are  constantly  enacting  laws  for  the  promotion  of  their  pur- 
poses, for  the  raising  of  money,  for  the  protection  of  what 
they  consider  their  individual  rights,  which  are  supposed  to 
be  in  conflict  with  this  right  of  Congress  to  regulate  com- 
merce among  the  states,  and  the  Supreme  Court  has  been 
filled,  of  late,  with  questions  upon  the  powers  of  the  states 
to  pass  laws  concerning  taxation,  and  other  matters  which 
are  supposed  to  infringe  upon  the  right  of  the  citizen 
as  a  citizen  of  the  Federal  government. 

By  the  three  recent  amendments  to  the  constitution, 
adopted  since  the  war  of  the  rebellion  ended,  new  questions 
of  constitutional  law,  and  the  relations  of  the  Federal  govern- 
ment to  the  states  and  the  people  of  the  states,  have  been 
raised,  and  are  constantly  arising,  which  require  attentive 
consideration.  A  mass  of  people — six  or  eight  millions  in 
'  number — who  were  not  citizens  have  been  made  citizens  of 
the  United  States  by  those  amendments.  That  class  of 
people  who  were  declared,  by  the  Dred  Scott  decision  of 
1854,  to  have  no  rights  which  a  white  man  .was  bound  to 
respect,  have  come  to  have  all  the  legal  or  civil  rights  which 
a  white  man  has;  and  a  contest  is  going  on  in  this  matter,  in 
which  the  lawyer  and  judge  are  called  upon  to  construe  the 
law  of  the  constitution  of  the  United  States,  and  the  conflict 
of  state  constitutions  with  that  law. 

However  we  may  consider  this  matter,  no  branch  of  law 
is  of  more  importance  to  the  lawyer,  to  the  statesman,  and 
to  the  citizen  than  a  thorough  acquaintance  with  the  con- 
stitution and  laws  of  the  Federal  government,  as  they  are 
administered  and  as  they  affect  the  rights  of  the  people. 

I  conclude  this  introductory  sketch  with  the  following 
extract  from  Chancellor  Kent  (vol.  i,  p.  201): 

"  The  government  of  the  United  States  was  erected  by  the 
free  voice  and  joint  will  of  the  people  of  America,  for  their 
common  defence  and  general  welfare.  Its  powers  apply  to 
those   great   interests   which   relate   to  this  country  in  its 
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national  capacity,  and  which  depend  for  their  stability 
protection  on  the  consolidation  of  the  Union.  It  is  cli 
with  the  principal  attributes  of  political  sovereignty,  < 
is  justly  deemed  the  guardian  of  our  best  rights,  the  s 
of  our  highest  civil  and  political  duties,  and  the  sure  r 
of  national  greatness." 

Sau'l  F.  Mill 
Washington,  D.  C. 
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V.     THE  THEORY  OF  ESTATES  BY  THE 

ENTIRETY. 

There  seem  to  be  some  inconsistencies  in  the  theory  upon 
which  the  law-books  attempt  to  account  for  the  existence  of 
estates  by  the  entirety.  The  elder  reasoning  bases  itself  on 
the  incapacity  of  the  wife  to  take  a  separate  estate  during 
coverture.  Tenancy  by  the  entirety,  according  to  these 
views,  is  the  inevitable  legal  necessity  resulting  from  the 
unity  of  husband  and  wife,  and  its  attendant  disabilities. 
They  take  by  entirety  simply  for  the  reason  that  they  cannot 
hold  by  moieties,  nor  in  severalty,  "  and  the  cause  is  for  that 
the  husband  and  wife  are  but  one  person  in  law."  '  So, 
according  to  Blackstone,  J.,  "The  husband  and  wife  being 
considered  in  law  as  one  person,  they  cannot,  during  the 
coverture,  take  separate  estates,  and,  therefore,  upon  a  pur- 
chase made  by  them  both,  they  cannot  be  seized  by  moieties, 
but  both  and  each  has  the  entirety.  They  are  seized  per  tout^ 
and  not  per  my**  *  The  early  American  cases  are  to  the 
same  effect.  In  1809,  Parsons,  C.  J.,  distinguishes  this  estate 
by  declaring  that  "  a  conveyance  to  husband  and  wife  is  in 
legal  construction  a  conveyance  but  to  one  person."  3  In  like 
manner  Kent,  chancellor,  said :  "  The  husband  and  wife  were 
not  properly  joint  tenants,  or  tenants  in  common,  for  they 
were  but  one  person  in  law,  and  could  not  take  by  moieties."  ♦ 
These  authorities  present  this  tenancy  in  an  entirely  different 
aspect  from  the  other  joint  estates.  It  is  described  as  the 
direct  resultant  of  certain  incapacities  to  hold  property  other- 
wise, and,  as  its  definition  is  thus  made  up  so  largely  of 

'  Littleton,  sec.  291. 

*  Green  v.  King,  2  Bla.  Com.  121 1. 

3  Shaw  v.  Hearsey,  5  Mass.  521. 

^  Rogers  v.  Benson,  5  Johns.  Ch.  431. 
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negative  elements,  it  appears  in  the  classification  of  estates 
as  an  afterthought — in  the  sense  of  an  adjustment  of  legal 
rules  to  previously-existing  disabilities.  The  estate  follows 
as  a  corollary  to  the  conjunction  of  interest  of  the  husband 
and  wife,  and  her  incapacity  to  acquire  property  during 
coverture,  either  in  severalty  or  by  moieties.  It  is  therefore 
said  of  a  conveyance  to  husband  and  wife,  "They  take  but 
one  estate,  as  a  corporation  would  take,  being  by  the  com- 
mon law  deemed  but  one  person ;  and,  if  one  die,  the  estate 
continues  in  the  survivor  the  same  as  if  a  corporator  were 
to  die.'*  5  "  Being  in  law  but  one  person,  they  have  each  the 
whole  estate  as  one  person."^  "  In  truth,  the  doctrine  seems 
to  spring  from  a  legal  incapacity  to  take  in  severalty,  resulting 
from  a  legal  identity."  '  "  This  tenancy  owes  its  qualities  to 
the  unity  of  person  of  husband  and  wife."  '  The  Pennsyl- 
vania court  say,  with  a  scholastic  precision,  that  "  the  estate 
of  joint  tenants  is  a  unit,  made  up  of  divisible  parts ;  that  of 
husband  and  wife  is  also  a  unit,  but  it  is  made  up  of  indivisible 
parts''  " The  distinction  may  seem  a  nice  one,  but  it  is 
founded  upon  the  nature  of  marriage,  and  the  rights  and 
incapacities  which  it  establishes."  '  The  same  idea  of  the 
unity  of  man  and  wife  being  the  causative  principle  of  the 
estate  by  entirety  is  reiterated  in  other  cases.***  The  inca- 
pacity of  man  and  wife  to  hold  otherwise  than  by  entireties 
is  emphatically  asserted  in  an  Irish  court,  where  Monahan, 
J.,  declared  that  "to  speak  of  a  grant  to  husband  and  wife 
as  an  estate  of  joint  tenancy  is,  properly  speaking,  a  sole- 
cism." "  Yet  the  Maryland  court  "so  speak  of  the  effect  of 
a  conveyance  to  husband  and  wife,  and  they  have  the  usage 

5  Taul  V.  Campbell,  7  Yerg.  319. 

^  Motley  V.  Whittemore,  2  Dev.  &  B.  537. 

^  Dias  v.  Glover,  Hoffm.  Ch.  71. 

^  Gibson  v.  Zimmerman,  12  Mo.  385. 

9  Lewis,  C.  J.,  in  Stuckey  v.  Keefe's  Exrs.,  26  Pa.  St  397,  399. 

"  Ketchum  v.  Walworth,  5  Wis.  95 ;  Garner  v,  Jones,  52  Mo.  68;  Den  v. 
Hardenberg,  10  N.  J.  L.  42;  Thornton  v.  Thornton,  3  Rand.  182;  DiTcr 
V.  Diver,  56  Pa.  St.  106. 

"  Pollock  V.  Kelley,  6  Irish  Com.  Law  Rep.  (n.  s.)  367. 

"  Hannan  v.  Towers  and  Wife,  3  Har.  &  J.  147. 
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of  Lord  Coke  '^  in  their  favor,  who,  while  calling  them  joint 
tenants,  however,  adds  that  there  are  no  moieties  between 
them. 

Notwithstanding  the  positive  tone  of  the  above  authorities,, 
from  Littleton  downwards,  that  this  estate  is  a  necessary- 
legal  consequence  of  the  common-law  impossibility  of  the 
husband  and  wife  being  regarded  otherwise  than  as  an  abso- 
lute unity,  we  meet  with  authorities  accepting  this  side  of 
the  theory  and  at  the  same  time  conceding  that,  by  express 
words,  they  may  be  made  tenants  in  common.  Mr.  Preston^ 
after  repeating  of  entireties  that  "this  species  of  tenancy 
arises  from  the  legal  notion  of  the  unity  of  their  persons," 
goes  on  to  refute  himself  by  saying,  "and  even  a  hus- 
band and  wife  may,  by  express  words — at  least,  so  the 
law  is  understood — be  made  tenants  in  common  by  a  gift  to 
them  during  coverture."*^  The  view  of  the  effect  of  express 
limitation  on  this  tenancy  is  repeated  by  other  text-writers, 
who,  at  the  same  time,  adhere  to  the  dogma  of  the  unity  of 
man  and  wife,  and  its  concomitant  disabilities,  apparently 
unaware  of  anything  incongruous  in  their  position,  's 

A  conveyance  to  a  husband  and  wife  during  coverture  is 
not  considered  in  New  Jersey  as  absolutely  inconsistent  with 
the  creation  of  a  tenancy  in  common,  if  it  be  assumed  that 
apt  words  were  used  for  the  purpose.'^  One  New  York 
chancery  case  says  it  is  "a  well-understood  rule  of  law 
that  a  husband  and  wife  may,  by  express  words,  be  made 
tenants  in  common,'*  *'  being  thus  diametrically  opposed  to 
a  decision  of  the  assistant  vice-chancellor  of  the  same  court, 
who  thinks  "the  unity  of  person  subsisting  between  man  and 
wife,  in  legal  contemplation,  prevents  their  receiving  separate 
interests  in  an  estate  conveyed  to  them  during  coverture."  '* 


*3  Winchester's  Case,  3  Rep.  6 ;  Butler  and  Baker's  Case,  ibid,  zg,  30. 
<4  2  Preston  on  Abstracts,  41. 

'5  Com.  Dig.,  title  Baron  and  Feme,  D,  i ;  4  Kent  Com.  483;  I  Bright  on 
Husband  and  Wife,  26. 
»^  McDermott  v.  French,  15  N.  J.  Ch.  78. 
'7  Hicks  y.  Cothran,  4  Edw.  Ch.  107. 
»*  Dias  V.  Glover,  Hoffm.  Ch.  71. 
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In  Pennsylvania,  likewise,  such  is  the  weight  given  to  the 
notion  of  unity  of  husband  and  wife  that  it  is  denied  that 
express  words  can  make  them  other  than  tenants  by  entire- 
ties.'9 

What,  then,  is  the  precise  legal  force  of  this  absolute  one- 
ness between  man  and  wife — since  we  are  brought  again  to 
it — ^the  interpretation  of  which  occasions  such  conflicting 
views,  setting  irreconcilably  asunder  the  decisions  of  the  old 
New  York  court  of  chancery  ? 

Coke  quotes  various  maxims  from  Bracton,  not  as  mere 
illustrations  of  the  theory,  but  as  its  actual  basis,  one  of 
which  is,  "  Vir  et  uxor  sunt  quasi  unica  persona^  quia  caro  una, 
et  sanguis  unus''  ** 

We  may  search  in  vain  among  other  systems  of  European 
law  for  an  exact  parallel  to  this  rather  vague  idea  of  a  single 
persona  composed  of  man  and  wife,  which  is  in  a  measure 
peculiar  to  the  English  authorities. 

The  wife's  legal  rights,  under  the  gradual  unfolding  of  the 
principles  of  the  civil  law,  beginning  with  the  wife  under  the 
husband's  "hand," by  degrees  worked  out  before  Justinian's 
time,  through  the  theory  of  marriage  by  usus,  that  partial 
severance  of  property  rights  of  husband  and  wife  that  still 
characterizes  systems  of  law  derived  from  Roman  sources. 
In  fact,  a  recent  critical  examination  of  Bracton's  relation 
and  dependence  on  the  Roman  law  fails  to  suggest  any  conti- 
nental original  for  his  peculiar  views  on  the  effect  of  the 
marriage  relation."'  Although,  in  describing  German  social 
customs,  Tacitus  speaks  of  man  and  wife  with  but  unum 
corpus  unaque  vita,  the  oldest  sources  of  Teutonic  law  indi- 
cate rather  an  equality  between  them,  than  any  mei^er  of 
the  wife's  separate  existence.  The  maxim  from  the  Sachsen- 
spiegel,  that  ''Mann  und  weib  haben  kein  gezweiet  gut,**  is 
never  understood  as  authorizing  any  such  one-sided  union  as 
the  English  common  law  tolerated,  but  rather  as  expressing 

»9  Stuckey  v.  Keefe*s  Exrs.,  26  Pa.  St.  397. 
^  Co.  Litt.  187  b, 

'*  GUterbock,  Bracton  and  his  Relation  to  the  Roman  Law.     Translated  by 
Coxe. 
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a  reciprocity  of  property  rights  subsisting  between  them. 
The  individuality  of  the  wife  is  not  lost  or  suspended.  She 
is  the  companion  {genossin)  of  her  husband,  and  in  the  old 
municipal  law  of  Freiburg  it  is  said,  "  Omnis  mulier  est genoz 
inri  sui,  et  vir  mulieris  similitery^  By  one  of  the  most 
ancient  German  systems  the  wife  remained  owner  of  her 
own  property,  and  her  acquisitions,  either  by  inheritance  or 
gift  during  marriage,  remained  her  separate  estate,  although 
requiring  the  husband's  consent  to  any  valid  disposition  of 
them.'3  A  clear  recognition  of  the  proprietary  capacities  of 
married  women  appears  in  the  thickest  mists  of  feudalism. 
Among  the  capitularies  of  the  Ubri  Feudorum  appendices  is 
a  title  "  Concerning  the  investiture  of  the  Husband,  or  of 
both  Spouses,"  where  express  provision  is  made  for  joint 
infeftments  to  man  and  wife,  in  which  case  they  take  on 
shares,  without  survivorship."*  The  instances  of  holdings  by 
married  women  in  the  Domesday  Book  are  sufficient  to  show 
that  no  such  rule,  as  Bracton  states,  had  become  systema- 
tized into  law  at  the  time  of  the  influx  of  feudality  into 
England,  or  at  least  that,  if  such  a  law  existed,  it  was  by  no 
means  universally  observed.'* 

A  conveyance  to  husband  and  wife,  under  the  Scotch  law, 
creates  a  conjunct  fee,  recognizing,  however,  the  separate 
personality  of  the  wife,  as,  in  absence  of  express  stipulation, 
the  wife  has  a  life  estate  with  the  fee  in  her  husband,  or,  in 

"  Stammler,  Ueber  die  Stellung  der  Frauen  in  alten  deutschen  Recht.  Ber- 
lin, 1877,  p.  7. 

^  Schrdders  Das  eheliche  Gaterrecht  Deutschlands,  im  Vergangenheit, 
<«egenwart,  und  Zukunft     Berlin,  1875,  p.  4. 

^  The  whole  section  is  as  follows :  *'Db  investitura  facta  marito  vel 
TTRIQUE  CONJUGI.  Sitnaritus  de  feudo  suae  uxoris  investiaiur^  eaabsente, 
nisi  Hominatim  quasi  gerendo  uxoris  negotium  investiaiur,  sibi  acquirit 
jcudum,  ea  sciente^  vel  jubenie.  Si  vero  uterque  insimul  investiatur,  pro 
parte,  sibi  proficiuntf  nisi  cum  jam  dicta  distinctione  factum  fuerit,  Et 
Jixitnus  etiam  ut  si  unus  arte  alterum  sine  herede  decesserit,  quod  alterius 
pars  domine  acquiriatur,*^  Capitula  Extraordinaria  Jacobi  de  Ardizone,  cap. 
149,  V.  13 — in  3  Corp.  Jur.  Civil.,  p.  875,  Kriegel's  edition. 

'S  See  Freeman's  Hist  Norman  Conquest,  vol.  $,  p.  801,  note  /,  **  Notices 
of  Wives  and  Daughters  in  Domesday.** 
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their  terms,  "  it  constitutes  the  husband  fiar^  and  giVes  only 
a  life  rent  to  the  wife."  '* 

Another  of  Bracton's  maxims,  quoted  by  Coke  with  an  air 
of  finality,  is,  "  Omnia  quae  sunt  uxoris,  sunt  ipsius  inriy  ^^ 
and,  under  the  head  of  estates  by  entirety,  he  states,  appar- 
ently unconscious  of  any  open  dissidence,  "  If  an  estate  be 
made  to  a  villeine,  and  his  wife  being  free,  and  to  their  heires, 
albeit  they  have  severall  capacities,  viz.:  the  villeine  to  pur- 
chase for  the  benefit  of  the  lord,  and  the  wife  for  her  owne ; 
yet,  if  the  lord  of  the  villeine  enter  and  the  wife  surviveth  her 
husband,  she  shall  enjoy  the  whole  land,  because  their  be  no 
moieties  between  them."** 

Evidently,  then,  this  legal  unity  of  husband  and  wife  rests 
on  the  easy  but  illusory  manipulation  of  old  formulas  which, 
disengaged  from  their  original  application,  are  found  con- 
venient in  their  dislocated  form  for  the  support  of  the  merest 
fictions,  and  in  this  way  came  to  have  "  abidden  the  test  of 
time."  The  most  careful  expression  of  a  scientific  or  profes- 
sional axiom  cannot  wholly  guard  against  the  tendency  to 
apply  it  in  isolation  without  making  allowance  for  the  counter- 
working of  other  sets  of  rules  equally  dependent  for  prac- 
tical truth  upon  coordination  with  the  first.  An  eminent 
English  judge  adverts  with  unusual  plainness  to  this  habit  of 
the  courts  of  "  applying  rigidly  and  strictly  a  series  of  rules 
and  maxims  which  their  predecessors  had  delighted  them- 
selves in  devising,  although  they  did  not  always  commend 
themselves  to  the  apprehension  of  the  million.  Amongst 
these  maxims  was  one  by  which  a  married  woman  was  held 
incapable  of  taking  a  gift,  either  from  her  husband  or  from  a 
stranger,  holding  that  in  the  one  case  it  remained,  and  in  the 
other  it  became,  the  husband's  property.  But  the  court  of 
chancery — a  very  great  court  in  its  day,  although  it  has  now 
ceased  to  exist — invented  that  blessed  word  and  thing,  '  the 


i^ 


^  I  Burge  Com.  on  Col.  and  For.  Law,  441. 
»7  Co.  Litt.  112  a, 
«8  Co.  Litt.  187  b. 
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separate  use  of  a  married  woman/  "  ^  Though  the  practical 
effect  of  considering  the  wife's  existence  merged  in  that  of 
the  husband  is  to  secure  her  immunities  in  the  criminal  branch 
of  the  law,  since  by  reason  of  it  she  cannot  steal  his  goods,^^ 
bum  his  house,^*  nor  receive  stolen  goods  from  him,3'  it  can- 
not be  well  gainsaid  that  an  absolute  oneness  of  property 
rights  between  them  is  not  founded  on  logic,  nor  is  it  com- 
patible with  the  results  of  careful  investigations  in  comparative 
jurisprudence.  The  common-law  doctrine  of  joint  tenancy 
is  simplicity  itself  compared  with  the  refinements  of  entire- 
ties, especially  as  modified  by  the  system  of  entailments ;  yet 
Sir  Henry  Maine  speaks  of  "that  extraordinary  technical 
dialect,  expressing  the  incidents  of  joint  tenancy,  which  the 
fathers  of  English  law  may  be  seriously  suspected  of  having 
borrowed  from  the  divinity  schools  of  Oxford  and  Cam- 
bridge." 33 

Mr.  Preston  himself  felt  the  intrinsic  weakness  of  this 
dogma,  and,  when  brought  to  confront  it  squarely,  he  can- 
didly says:  "In  point  of  fact,  and  agreeable  to  natural 
reason,  the  husband  and  wife  are  distinct  and  individual  per- 
sons; and,  accordingly,  when  lands  are  granted  to  them 
without  respect  to  their  social  union,  they  will  hold  by  moie- 
ties, as  other  distinct  and  individual  persons  would  do."^* 
The  Massachusetts  Supreme  Court  have  determined  to  drop 
the  obsolete  notion  of  the  dependence  of  the  estate  on  disa- 
bilities arising  from  martial  unity,  and  say  that  they  take  by 
entireties,  "  not  because  of  their  supposed  incapacity  to  hold 
in  moieties,  but  because,  such  being  presumed  to  be  the  in- 
tention of  the  parties,  the  law  holds  the  estate  to  be  limited 
accordingly."  35  But  does  this  dispose  of  the  difficulties  of 
the  situation  ?     Will  not  the  repudiation  of  the  reasoning 

*9  Per  James,  L.  J.,  in  Ashworth  v.  Outram,  L.  R.  5  Ch.  Div.  923. 

3»  Rex  V.  Willis,  I  Moody,  375. 

3"  Rex  V.  March,  i  Moody,  182. 

3'  Regina  v.  Brooks,  I  Dears.  C.  C.  184. 

33  Maine's  Village  Committees,  43. 

34  I  Preston  on  Estates,   132. 

35  Wales  V.  Coffin,  13  Allen,  213,  215. 

VOL.  4,  NO.   I — 7 
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based  on  the  martial  unity  operate  as  a  solvent  upon  the 
entity  of  entireties,  penetrated  throughout  as  it  is  with  Lit- 
tleton's dictum,  "for  that  the  husband  and  wife  are  one 
person  in  law  ?  "  The  statutes  of  most  of  the  United  States 
provide  that,  in  the  absence  of  express  language,  there  shall 
be  no  survivorship  (except  by  trustees)  in  case  of  convey- 
ance to  two  or  more  persons ;  and  it  was  only  denying  that 
a  deed  to  man  and  wife  was  in  legal  intendment  a  deed  to 
two  persons  (thus  relying  on  this  fiction)  that  the  courts  were 
enabled  to  preserve  estates  by  entirety  from  the  same  aboli- 
tion that  removed  joint  tenancy. 3^  Can,  therefore,  thefiction, 
which  not  only  originally  presided  over  this  estate,  but  at  a 
late  date  has  exerted  a  controlling  influence  on  its  interpre- 
tation, be  driven  out  and  replaced  by  entirely  new  notions 
without  imperilling  that  whole  logical  structure  of  which  it 
has  so  long  been  the  sole  support  ? 

In  Connecticut  the  objectionable  idea  of  marital  unity  is 
deemed  a  good  ground  for  discarding  the  estate,  since,  if  it 
be  sound,  "it  is  very  difficult  to  see  why  a  deed  to  the  wife 
would  not  be  in  effect  a  deed  to  the  husband  and  wife,  and 
vice  versa"'^'^  The  estate  by  entirety  does  not  exist  in  Ohio, 
being  inconsistent  with  the  genius  and  spirit  of  their  laws.'^ 
It  has  been  abolished  by  statute  in  Kentucky,  where  a  ten- 
ancy in  common  is  substituted,  unless  there  is  express  pro- 
vision in  the  deed  for  survivorship. 39 

The  effect  of  the  married-woman's-property  acts  on  ten- 
ancy by  entirety  appears  to  have  been  variously  decided  in 
different  states.  These  statutes  are  closely  construed  in  New 
York,  and  have  no  application  except  on  the  separate  and 

i^  Shaw  V.  Hearsey,  5  Mass.  521  ;  Jackson  v.  Stevens,  16  Johns.  115; 
lironson  v.  Hull,  16  Vt.  309;  Ketchum  v.  Walworth,  5  Wis.  95;  Thomas 
V.  De  Baum,  I  McCart.  37 ;  Heminway  v.  Scales,  42  Miss,  i ;  Ross  v.  Gar- 
rison, I  Dana,  35 ;  Moore  v.  Moore,  12  B.  Mon.  651 ;  Motley  v. 
Whittemore,  2  Dev.  &  B.  537;  Den  v.  Hardenburg,  10  N.  J.  L.  42;  Gibson 
V.  Zimmerman,  12  Mo.  385. 

37  Whittlesey  v.  Fuller,  1 1  Conn.  337. 

38  Wilson  V.  Flemming,  13  Ohio,  68;  Sergeant  and  Wife  v.  Steinbergcr,  2 
Ohio,  423. 

39  Elliott  V.  Nichols,  4  Bush,  502. 
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exclusive  estate  of  the  wife ;  hence,  estates  by  entirety  are 
still  in  force/''  A  like  construction  prevails  in  Mississippi 
and  in  Michigan/*  In  Pennsylvania  the  statute  making  the 
wife's  property  free  from  the  husband's  debts  is  held  not  to 
destroy  estates  by  entirety,  for  the  reason  that  conveyances 
to  her  remain  as  at  common  law,  the  statute  operating  only 
upon  the  enjoyment  of  her  property  after  it  has  become 
vested,  without  modifying  the  mode  by  which  she  acquired 
it.**  And,  although  the  general  rule  is  that  a  purchaser  at  an 
execution  sale  of  the  husband's  interest  in  an  estate  by 
entireties  acquires  a  title  liable  only  to  be  divested  by  the 
wife's  survivorship,*^  this  statute  precludes  creditors  of  the 
husband  from  gaining  any  interest  whatever  during  the  wife's 
lifetime.** 

On  the  other  hand,  in  Iowa  the  court  holds  that  entireties 
are  done  away  with  by  the  statute  enabling  married  women 
to  take  in  their  own  name,  without  the  intervention  of  a 
trustee,  and  forcibly  asks,  **  What  becomes  of  the  idea  of 
legal  unity?"  "The  doctrine  always  stood  on  what  was 
little  more  than  the  merest  fiction,  and  as  this,  by  our  legis- 
lation, has  measurably  given  way  to  theories  and  doctrines 
more  in  accord  with  the  true  and  actual  relation  of  husband 
and  wife,  the  rule  itself  must  be  abandoned.*^  The  New 
Hampshire  statute  of  i860  is  held  to  have  produced  the 
same  effect,  "  and  the  legal  unity  of  husband  and  wife,  as 
respects  the  holding  of  property  and  making  contracts  by 
the  wife,  was  obliterated."  **  The  married-woman's  acts  in 
Illinois  have  also  occasioned  the  extinction  of  entireties, 

^  Goelet  V.  Gori,  31  Barb.  314;  Farmers  &  Mechanics'  Bank  v.  Gregory, 
49  Barb.  155 ;  Freeman  v.  Barber,  3  N.  V.  Sup.  Ct.  575;  Beach  v.  HoUister, 
3  Hun,  519. 

4'  McDttff  V.  Beauchamp,  50  Miss.  531  ;  Fisher  v.  Provin,  25  Mich.  347. 

4*  Diver  v.  Diver,  56  Pa.  St.  106. 

43  Ames  V.  Norman,  4  Sneed,  683 ;  Bennett  v.  Child,  19  Wis.  362 ;  Beach 
V.  HoUister,  3  Hun,  519. 

44  McCurdy  v.  Canning,  64  Pa.  St.  39. 

45  Hoffinan  v.  Stigers,  28  Iowa,  302. 

46  Clark  V.  Clark,  56  N.  H.  105. 
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having  removed  the  principal  considerations  which  led  to 
their  creation/^ 

It  is  certainly  a  curiosity  in  jurisprudence  that  tenancy  by 
entireties  should  have  escaped  the  jealousies  and  antipathies 
that  have  assailed  the  principle  of  survivorship  in  this 
country ;  and,  even  after  all  our  reforms  in  the  property 
rights  of  married  women,  that  this  estate,  with  its  mediaeval 
air  of  fancifulness  and  unreality,  should  now  be  retained. 

Perhaps  one  reason  for  this  is  found  in  the  conservative 
conviction  that  the  old-time  subjection  of  married  women  is 
conducive  to  morality,  and,  in  some  unexplained  way,  is 
sanctioned  by  religion.  Only  about  a  century  ago  it  was 
despondingly  remarked  in  the  Vinerian  lectureship  that  a 
separate  use  was  *'  not  much,  perhaps,  for  the  advancement 
of  morality."  ^^  We  now  hear  the  separate  use  called  a 
"  blessed  word ;  **  but  the  old  prejudice  still  lingers  in  some 
quarters.  Thus,  in  Arkansas,  entireties  are  unaffected  by 
the  statutes  for  protection  of  married  women,  and,  in  render- 
ing a  decision  to  this  effect,  Witherspoon,  J»,  says:  "The 
marriage  relation  is  a  peculiar  one.  It  is  of  divine  origin, 
and  *  He  who  never  spake  as  man  spake'  declares  that  'they 
twain  shall  be  one  flesh.'  This  bond  of  union  between  hus- 
band and  wife  contemplates,  not  only  a  union  of  hearts,  but  a 
union  of  property,  and  all  other  interests,  and  all  laws  which 
tend  to  sever  property  rights  between  them  certainly  have 
the  effect  to  weaken  the  ties  which  bind  them  for  better  or 
for  worse."  The  learned  judge  adds  that  he  prefers  "to 
stand  by  the  rule  sanctioned  by  divine  wisdom,  as  well  as  by 
the  decisions  of  the  ablest  jurists  of  England  and  America/'  ^^ 

It  is  obvious  that  a  state  of  the  law  such  as  indicated  by 
these  decisions  is  transitional.  Only  by  force  of  prejudice 
does  the  estate  by  entirety  survive,  after  the  destruction  of 
its  vitality  by  the  statutes  removing  disabilities  from  married 
women.   A  more  enlightened  sentiment  will,  doubtless,  bring 

47  Cooper  V.  Cooper,  76  111,  57. 

^  I  Woodes.  Lectures,  441. 

49  Robinson  v.  Eagle,  29  Ark.  202. 
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about  its  early  abolition.  Though  Lord  Hale  said,  wisely, 
that  "  amendment  or  alteration  of  lawes  is  a  choice  and  ten- 
der business,"  little  hesitation  will  be  felt  in  abolishing  es- 
tates by  entirety,  since  the  full  recognition  of  the  proprie- 
tary capacities  of  married  women  seems  in  the  near  future. 

Harrington  Putnam. 

New  York  City. 
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VI.    BOOK  REVIEWS. 

The  Law  of  Mortgages  of  Real  Property.  By  Leonard  A.  Jones^ 
of  the  Boston  Bar.  2  vols.,  pp.  684,  767.  Boston :  Houghton,  Osgood 
&  Co.     1878. 

Those  who  have  read  Mr.  Jones'  contributions  to  this  Review 
will  be  prepared  for  a  clear,  logical,  and  careful  statement  of 
whatever  subject  he  attempts  to  discuss. 

In  this  work  he  has  elaborately,  and  with  great  labor  and  pains- 
taking care,  wrought  out  the  whole  subject  of  the  law  of  mortgages 
of  real  property,  both  at  common  law  and  as  modified  and  con- 
trolled by  the  statutes  and  decisions  of  every  state  in  the  Union. 
There  has  been  for  years  no  good  work  on  this  subject.  Mr.  Hil- 
liard's  treatise  is  exceedingly  unsatisfactory,  and  has  held  its  place 
only  for  want  of  something  better.  We  think  the  new  book  will 
be  found  to  possess  great  merit  and  utility,  but,  seeking  always  to 
speak  only  after  careful  consideration  and  examination,  we  defer, 
until  next  issue,  a  careful  review  and  statement  of  what  Mr.  Jones 
has,  and  has  not,  accomplished.  It  is  enough  now  to  say  that  the 
book  is  one  of  marked  significance  and  value  at  a  time  when  so 
large  a  portion  of  the  titles  to  real  estate  in  the  West  and  South  are 
covered  by,  or  derived  from,  mortgages  and  deeds  of  trust,  and  our 
legal  journals  and  newspapers  groan  with  the  mass  of  advertised 
sales  under  such  instruments.  Every  thoughtful  word  affecting 
matters  of  such  moment  will  be  welcomed  by  the  bench  and  bar. 

The  Law  of  Private  Corporations.     By  George  W.  Field.    Albany: 
John  D,  Parsons,  Jr.,  Publisher.     1877. 

We  have  examined  this  work  with  much  interest.  It  supplies  a 
long-felt,  urgent  need.  The  admirable  work  of  Judge  Dillon  had 
left  little  to  be  desired  on  the  subject  of  municipal  corporations, 
but,  with  the  rapid  growth  of  private  corporations,  the  elementary 
treatises  did  not  keep  pace.  They  were  all  out  of  date.  In  a 
decade  any  book  on  corporation  law  becomes  obsolete.  No  other 
branch  of  law  has  made  such  progress  in  the  last  twenty-five  years. 
Mr.  Field's  book  is,  therefore,  opportune.     It  is  an  elementary 
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treatise.  It  is  an  effort  to  state  clearly  the  law  as  it  is.  He  does 
not  theorize  as  to  what  it  should  be,  or  is  likely  to  become.  He 
has,  however,  developed  clearly  the  new  features,  and  elucidated 
some  topics  of  importance,  not  new,  which  we  have  found  stated 
nowhere  else  in  text-books.  His  classification  of  topics  is  con- 
venient and  natural.  The  style  is  clear,  simple,  terse.  In  read- 
ing, one  does  not  notice  it  at  all.  There  is  nothing  to  divert  the 
reader  from  the  subject-matter,  or  obscure  the  perception  of  it» 
Some  marked  inaccuracies  of  the  proof-reader,  which  annoy  the 
careful  student,  no  doubt  will  not  appear  in  the  second  edition. 

So  far  as  we  have  observed,  the  legal  propositions  stated  are 
sound  deductions  from  the  adjudged  cases.  In  most  instances  the 
practitioner  will  find  the  book  a  safe  guide,  and,  where  doubt  exists, 
he  will  not  be  misled.  The  doubt  will  be  found  suggested  or 
indicated.  The  size  of  the  book  is  also  in  its  favor.  It  is  a 
single  volume  of  moderate  size,  convenient  in  form  and  arrange- 
ment, embracing  a  subject-matter  which,  in  the  hands  of  too  many 
modem  writers — not  merely  the  ordinary  book- carpenter — would 
have  been  spread  over  two,  or  perhaps  three,  bulky  volumes.  As 
stated,  there  is  no  attempt  at  theorizing.  The  author  has  sought 
to  make  a  useful  book.  It  is  high  praise  to  say  he  has  not 
failed.  The  frequent  quotations  in  the  text,  in  the  latter  part  of 
the  book,  raise  a  suspicion,  which  will  not  down,  that  the  author 
had  somewhat  wearied  of  his  work.  There  is  here  less  of  careful- 
wrought  statement  than  in  the  early  portions.  Still,  the  quotations 
are  judiciously  made,  in  the  main,  and  it  is  far  better  to  copy  and 
give  credit  than  silently  to  appropriate. 

The  active  lawyer  will  find  this  book  a  necessary  part  of  his 
library,  and  its  statements  of  elementary  corporation  law  will  com- 
mand the  respect  of  the  bench. 


Reports  of  Cases  determined  in  the  Supreme  Court  of  the  State  of 
Nevada  during  the  Year  1877.  Reported  by  Chas.  F.  Bricknell, 
Clerk  of  the  Supreme  Court,  and  Hon.  Thomas  P.  Hawley,  Chief 
Justice.     Volume  XII.     San  Francisco  :  A.  L.  Bancroft  &  Co.     1878. 

In  addition  to  reports  of  cases,  this  volume  also  contains  '*  Rules 
cf  the  Board  of  Pardons,*'  and  the  **  Rules  of  the  Supreme  Court 
cf  the  State  of  Nevada."  Among  the  latter  we  notice  the  follow- 
ing paragraph  of  Rule  XXIV,  relating  to  examinations  for  admission 
•o  practice:  "The  examiners  will  not  be  expected  to  go  very 
much  at  large  into  the  details  of  these  subjects  (referring  to  ten 
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subjects  previously  prescribed),  but  only  sufficiently  so  fairly  to 
test  the  extent  of  the  applicant's  knowledge,  and  the  accuracy  of 
his  understanding  of  those  subjects  and  books  which  he  has 
studied." 

Our  observation  is  that  the  tendency  of  examiners  inclines 
towards  superficial,  rather  than  rigid  and  searching,  examinations. 
There  is  much  more  danger  that  incompetent  men  will  be  passed 
by  examiners  than  that  any  well-fitted,  intelligent  applicant  will 
be  rejected.  It  is  an  ungrateful  task  at  the  best,  and  we  regret  to 
see  that  the  Supreme  Court  of  Nevada  should  have  given  its 
examiners  any  excuse  whatever  for  omitting,  in  any  case,  a  thorough 
and  searching  examination.  Though  not  intended  to  work  such  a 
result,  the  paragraph  quoted,  if  allowed  to  stand,  will  admit  to  the 
bar  of  Nevada  many  a  man  utterly  disqualified  to  practise  in  any 
court. 

In  the  case  of  McCausland  v.  Ralston,  on  page  195,  Chief 
Justice  Hawley  decides  that  "courts  will  not  aid  either  party 
in  enforcing  an  illegal  executory  contract  ]  nor,  if  executed,  will 
they  aid  either  party  in  setting  it  aside,  or  in  recovering  back  wha: 
has  been  passed  under  it.  Whenever  an  executory  contract  ij 
tainted  with  fraud,  the  courts  refuse  to  enforce  it,  and  it  makes  nc 
difference  whether  the  fraud  is  shown  by  plaintiff  or  defendant.* 
The  facts  were  these :  Ralston  was  the  administrator  of  Smithy 
who,  in  his  lifetime,  executed  and  delivered  to  McCausland  a  note 
for  Ji6,ooo,  without  consideration,  for  the  sole  purpose  of  protecting 
his  property  from  one  Marye,  who  had  instituted  an  action  agains 
Smith  to  recover  a  large  sum  of  money.  It  was  understood  an! 
agreed  between  them,  McCausland  and  Smith,  that  the  note  shouU 
be  cancelled  whenever  Smith  desired,  and  should  not  be  held  b^ 
McCausland  as  a  valid  note  against  Smith.  McCausland  con- 
tended that  Smith,  if  living,  would  not  have  been  allowed  t> 
make  the  defence  of  his  own  fraud,  and  that  his  administrata 
stood  in  no  better  position.  The  court,  as  we  have  seen,  cam: 
to  a  different  conclusion,  and,  in  doing  so,  reviews  at  lengti 
and  with  great  care  many  cases,  commenting  upon  the  incon- 
sistent decisions  in  Indiana  and  California.  As  a  fair  discussioi 
of  the  cases  in  point,  the  decision  is  a  valuable  one. 

Seven  of  these  cases  reported  in  this  volume  are  murder  cases — ; 
goodly  number  to  come  before  the  court  of  last  resort  in  a  thinly 
populated  state  in  a  single  year.  As  an  offset  to  the  above,  nc 
divorce  cases  are  reported. 
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Messrs.  Bancroft  &  Co.  have  performed  their  part  of  the  work 
with  their  usual  care  and  taste,  making  this  volume,  as  were  many 
of  the  former  volumes  of  this  series,  a  reproach  to  some  publishers 
on  this  side  of  the  mountains.  A. 


Rbpo&t  of  Cases  decided  in  the  Circuit  and  District  Courts  of 
THE  United  States  for  the  Ninth  Circuit.  Reported  by  L.  S.  B. 
Sawyer,  Counsellor  at  Law.  Volume  IV.  San  Francisco  :  A.  L.  Ban- 
croft &  Co.     1878. 

This  volume  brings  down  the  Federal  decisions  in  the  districts  of 
California,  Oregon,  and  Nevada,  from  June,  1876,  to  November, 
1877.  It  also  includes  a  number  of  cases  decided  by  Mr.  Justice 
Field,  from  October,  1863,  to  September,  1868,  as  to  which  the 
reporter  remarks  as  follows:  "The  following  cases  were  decided 
by  Mr.  Justice  Field,  in  the  Circuit  Court,  before  the  passage  of 
the  act  of  1869,  providing  for  the  appointment  of  circuit  judges. 
Those  relating  to  the  title  to  real  property  are  of  special  interest 
to  the  profession  in  California.  The  other  cases  are  believed  to 
be  of  general  interest.  Most  of  them  have  been  often  cited  from 
the  manuscript  by  the  California  bar,  and  a  desire  has  been 
expressed  that  they  should  be  reported.  The  charges  of  the  court, 
in  the  few  instances  in  which  they  are  given,  were  delivered  in 
writing,  after  argument,  upon  the  points  of  law  involved.  The 
questions  received  as  thorough  consideration  as  is  given  to  cases 
tried  without  a  jury." 

We  hope  the  occasion  for  referring  to  the  case  of  **  United  States 
V.  Ridgeley  Greathouse  et  aL^'  (p.  457),  *'/«  re  Greathouse"  (p. 
4«7),  and  '*  Proceeds  of  the  Schooner  *  Chapman  '  *'  (p.  501),  may 
never  arise.  These  cases  grew  out  of  the  seizure,  in  March,  1863, 
of  the  schooner  "  Chapman,"  **  fitted  out  within  a  loyal  state  for 
the  purpose  of  cruising  against  the  commerce  of  the  United  States, 
under  a  letter  of  marque  issued  by  the  government  of  the  so-called 
Confederate  States."  That  cases  of  this  kind  are  of  sufficient  gen- 
eral interest  to  the  profession  to  be  allowed  sixty  pages  of  a  volume 
of  reports  at  this  late  day,  we  are  disposed  to  doubt. 

We  now  and  then,  in  the  reports,  find  allusions  to  contemporary 
and  general  literature,  of  which  the  following,  from  Judge  Deady's 
opinion  in  Chapman  v.  Toy  Hong  (p.  33),  is  an  example  :  '^  For 
this  act  of  self-denial  'the  heathen  Chinee'  [«V],  who  appear 
to  have  no  rights  on  Poorman  Creek  that  a  miner  is  bound  to 
respect  \sic\  and  who  had  probably  bought  this  ground  and  long 
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worked  it  as  their  own,  are,  doubtless,  duly  thankful.  Yet,  to 
compare  small  things  with  great,  if,  at  some  distant  day,  the  moral 
of  this  predatory  transaction  should  be  called  in  question,  the 
defendants  will  hardly  have  cause  to  exclaim,  with  Lord  Clive, 
when  charged  in  the  House  of  Commons  with  helping  himself  to 
the  treasury  of  Bengal,  after  the  signal  victory  of  Plassey,  *  I  am 
astonished  at  my  own  moderation.'  " 

Over  seventy  pages  are  devoted  to  the  case  of  G.  W.  Kinney  v. 
Consolidated  Virginia  Mining  Company  et  aL  (p.  382).  The 
reporter  gives  as  his  reason  for  publishing  the  case  in  full  that 
''  the  number  of  applications  for  copies  of  the  decision  in  this  case, 
from  various  sections  of  the  mining  states  and  territories,  induce 
the  belief  that  it  is  of  sufficient  importance  to  justify  rei>ort]ng 
without  abridgment."  Having  decided  that  the  "case  is  utterly 
barren  of  any  equities  to  sustain  the  claim  set  forth  in  the  bill," 
Judge  Sawyer  remarks:  "This  case,  I  presume,  will  go  to  the 
Supreme  Court.  The  amount  involved — complainants  aver  that 
$20,000,000  have  been  extracted  from  the  premises,  of  which  they 
pray  an  account — is  such  that,  if  the  parties  have  any  confidence 
in  their  claim,  they  will  be  very  likely  to  carry  it  further.  I  have 
endeavored  to  get  at  the  merits  of  this  case,  to  the  bottom,  to  the 
*  bed-rock ' — to  use  a  mining  phrase  appropriate  to  the  occasion.*' 
It  is  fair  to  state  that  it  appears  in  the  report  that  the  decision  was 
delivered  orally. 

We  have  not  the  space  to  call  attention  to  many  interesting 
decisions  in  admiralty  and  bankruptcy,  but  are  pleased  to  observe 
the  careful,  and  even  elegant,  manner  in  which  the  publishers 
have  done  their  part  of  the  work,  particularly  the  printing. 

A. 


Stanton's  Kentucky  Digest.  A  new  Digest  of  the  Decisions  of  the 
Court  of  Appeals  of  Kentucky,  embracing  all  the  reported  Cases  from  the 
Organization  of  the  Court,  in  1792,  to  1876.  By  Richard  H.  Stanton. 
2  Vols.     Cincinnati :  Robert  Clarke  &  Co.     1877. 

These  two  handsome  volumes,  of  the  size  known  as  royal  octavo, 
and  containing  1424  pages,  with  wide  double  columns,  comprise, 
perhaps,  the  most  complete  and  excellent  state  digest  now  known 
to  the  profession. 

So  much  improvement  has  been  made  of  late  years  in  the  con- 
struction of  such  works  that  it  was  to  be  expected  that  the  learned 
author  would  enjoy  and  use  every  valuable  suggestion  which  could 
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be  gathered  from  similar  work  done  by  other  hands.     And  he  may 
be  said  to  have  done  so  to  a  very  great  extent. 

We  are  advised  in  the  preface  that  every  reported  decision  of  the 
court  has  been  thoroughly  examined,  and  in  no  case  has  the  sylla- 
bus of  the  reporter  been  relied  on  as  indicating  the  substance  of 
the  decision,  without  rigid  verification. 

The  cases  decided  by  the  "New  Court  of  Appeals"  in  1824^ 
although  not  regarded  as  authority,  the  court  having  been  declared 
unconstitutional,  are  given  with  the  rest,  but  afe  designated  by  an 
asterisk.  The  date  of  each  decision  digested  is  given  at  the  close 
of  each  paragraph,  a  feature  of  great  value  and  convenience,  and 
one  which  it  is  to  be  hoped  other  authors  will  adopt.  A  table  of 
all  the  cases  digested,  and  a  table  of  all  overruled,  disapproved, 
and  doubted  cases,  together  with  a  table  of  reference  to  all  stat- 
utes construed  or  involved,  form  valuable  parts  of  the  work. 

There  are  some  apparent  misplacements  of  matter  under  unap- 
propriate  heads,  conspicuous  among  which  are  the  following : 

Under  the  title  **  Gaming,"  there  are  fifty-three  paragraphs  ; 
under  the  title  "  Betting, "  eight ;  and  under  the  title  **  Betting  on 
Elections,"  five.  The  two  last-named  titles  might  have  been  more 
conveniently  included  as  sub-titles  under  the  first. 

The  general  subject  of  "Bonds"  is  distributed  throughout  the 
work  under  thirteen  different  titles-in-chief,  such  as  *' Attachment 
Bonds,"  "Bonds  for  Title,"  etc.,  all  of  which  might  have  been 
more  readily  used  if  collated  as  sub-titles  under  the  general 
tkle  of  "Bonds."  The  fact  that  this  has  been  done  in  some 
cases,  as  in  the  title  '^  Considerations,"  containing  153  paragraphs,. 
under  fifteen  sub-titles,  shows  a  lack  of  uniformity  in  the  execution 
of  the  plan  of  the  work. 

The  manner  of  making  the  cross-references  is  somewhat  objec^ 
tionable.  Instead  of  simply  referring  to  the  title  and  paragraph 
where  analogous  decisions  are  to  be  found,  an  abridged  form  of 
such  decisions  themselves  is  given,  so  condensed,  in  some  instances,. 
as  to  be  almost  valueless,  yet  occupying  much  valuable  space.  This 
peculiarity  has  also  led  to  confusion,  as  in  the  title  "Contracts," 
sub-title  "  Building  Contracts,"  where  are  found  four  paragraphs,, 
each  embodying  a  decision,  and  each  of  which  is  found,  in  an 
abridged  and  mutilated  state,  among  the  list  of  twelve  cross-refer- 
ence paragraphs  composing  the  whole  of  the  title-in  chief 
**  Building  Contracts,"  the  other  eight  cross-references  thereunder 
not  found  at  all  in  extenso  under  the  sub-title  "  Building   Con- 
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tracts" — title-in-chief  "Contracts" — but  scattered  along  through 
the  several  sub-titles  of  "Contracts/'  "Covenants,"  etc.  It 
would  seem  that  much  space  might  have  been  saved  in  the  book, 
and  perhaps  some  vexation  and  profanity  prevented  among  the 
profession,  if  all  these  kindred  topics  had  been  carefully  gathered 
under  fewer  general,  generic  heads,  and  the  cross-references  made 
simply  by  naming  the  title  and  paragraph,  without  putting  the  sub- 
stance of  the  digested  decision,  however  abbreviated,  into  print 
more  than  once. 

However,  it  will  not  do  to  be  hypercritical  with  so  good  a  book, 
whose  very  excellence  is  proven  by  the  indication  in  detail  of  its 
few  defects.  To  the  lawyers  of  Kentucky  the  work  of  Mr.  Stan- 
ton will  be  a  welcome  aid  in  the  constant  use  of  the  reports ;  to 
the  profession  elsewhere  it  will  prove  a  faithful  guide  to  the 
seventy-four  volumes  of  decisions  of  which  it  is  the  essence ;  while 
to  all  dealers  and  publishers  of  law-books  it  will  serve  as  a  speci- 
men and  sample  of  an  excellence  in  manufacture  which  is  re- 
freshing. 

Wisconsin  Reports.    Vol.  42.     Chicago :  Callaghan  &  Co.     1877. 

This  last  volume  of  Wisconsin  Reports  comes  to  us  in  good  paper 
and  type,  and  well  printed  and  bound,  in  these  respects  contrasting 
with  the  late  volumes  of  the  Missouri  Reports : 

Charles  v.  Denis,  p.  56,  was  an  action  against  the  endorser  of  a 
promissory  note,  brought  by  the  endorsee.  The  endorsement  was 
by  the  payee,  in  blank,  and  the  defendant  had  been  permitted,  on 
the  trial,  to  prove  that,  when  it  was  made,  it  was  agreed  that  he 
should  not  be  held  as  endorser,  and  that  he  endorsed  it  only  for  the 
purpose  of  transferring  title.  This  was  held  to  be  error,  the  Supreme 
Court  ruling  that  parol  evidence  is  inadmissible  to  explain  or  qualify 
a  blank  endorsement.  In  this  New  York  is  followed,  though  it  is 
believed  that,  in  most  of  the  states,  a  different  rule  prevails.  In 
Eaton  V.  McMahon,  p.  484,  the  same  view  is  taken. 

Dunbar  v.  Glenn,  p.  118,  is  an  interesting  case  upon  the  law  of 
trade-marks.  The  plaintiff  was  the  owner  of  a  mineral  spring,  called 
by  him,  and  generally  known  as,  the  "  Bethesda  Mineral  Spring.*' 
The  term  Bethesda  was  not  the  name  of  the  place,  but  was  adopted  by 
him  as  the  name  of  his  spring.  The  defendant  owned  another 
spring,  in  the  same  place,  producing  the  same  kind  of  water,  to  the 
water  of  which  he  applied  the  term  Bethesda.  The  court  held  it  to 
be  a  trespass  upon  the  plaintiff's  exclusive  right  to  the  name,  stat- 
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ing  the  doctrine  as  follows:  "When  the  trade-mark,  in  its  original 
signification  or  by  association,  distinctively  points  to  the  origin 
or  ownership  of  the  article  to  which  it  is  applied^  it  will  be 
protected.  But,  when  it  is  a  generic  or  geographical  name,  desig- 
nating a  city  or  district  of  country,  or  is  merely  descriptive  of  the 
article  manufactured,  and  can  be  employed  with  truth  by  other 
manufacturers,  it  is  not  entitled  to  legal  protection  as  a  trade- 
mark." 

In  Olson  V.  Merrill,  p.  203,  it  is  held  that,  by  a  uniform  course  of 
decisions  in  Wisconsin,  the  riparian  owner  of  both  banks  of  a  navi- 
gable stream  owns  the  bed  of  the  stream,  subject  to  the  public  right 
of  navigation ;  and  in  Delaplaine  v.  The  C.  &  N.  W.  R.  R.  Co.,  p. 
214,  it  is  also  held  that  the  owner  of  lands  upon  one  bank  of  such 
navigable  stream  takes  to  the  thread  of  the  stream,  although,  if  the 
land  is  situate  upon  a  navigable  lake,  the  riparian  proprietor  only 
takes  to  the  edge  of  the  water  in  its  ordinary  condition ;  and  to  the 
same  effect  is  the  holding  in  Diedrich  v.  The  N.  W.  U.  R.  R.  Co. , 
p.  248.  It  is  thus  seen  that  the  law  in  Wisconsin  as  to  the  rights 
of  riparian  proprietors  upon  navigable  rivers  differs  from  that  held 
in  most  of  the  states.  But,  inasmuch  as  the  public  right  of  navi- 
gation is  recognized,  the  difference  is  not  of  much  practical  im- 
portance. It  may,  however,  affect  the  right  of  fishing,  should  that 
become  valuable  in  the  rivers.  The  subject  of  riparian  rights  was 
further  considered  at  the  same  term  of  court,  and  the  general  doc- 
trine as  to  rights  acquired  by  gradual  accretions  and  by  reliction 
was  sustained. 

In  Jones  v.  The  S.  &  F.  &  S.  R.  R.  Co.,  p.  306,  it  is  held  that 
an  averment  in  the  complaint  that  the  injuries  complained  of 
accrued  from  defendant's  negligence,  imports  an  averment  that 
the  plaintiff  was  free  from  contributory  negligence,  and  that  a 
general  denial  in  the  answer  raises  the  question  of  contributory 
negligence.  Also,  in  the  same  case,  which  was  an  action  for  kill- 
ing the  plaintiffs  horse,  which  had  escaped  upon  the  defendant's 
railway  from  an  adjoining  field,  in  consequence  of  a  defective 
fence,  which  defendant  was  bound  to  keep  in  repair,  it  was 
held  that,  if  the  plaintiff,  knowing  the  horse  to  be  breachy  and 
accustomed  to  jump  a  lawful  fence,  turned  him  into  a  field  adjoin- 
ing the  railroad,  the  jury  would  be  justified  in  holding  it  such  con- 
tributory negligence  as  would  exonerate  the  defendant.  And  in 
Lawrence  v.  The  M.  L.  S.  &  W.  R.  R.  Co.,  the  court  holds  that  one 
who  permits  his  cattle  to  run  at  large  near  a  railroad,  the  fence 
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having  been  temporarily  blown  down  by  a  storm,  and  one  of  them 
strays  onto  the  track  and  is  killed,  is  guilty  of  contributory  negli- 
gence and  cannot  recover. 

Campbell  v.  Thomas  is  an  interesting  case  involving  the  effect 
of  the  statute  of  frauds  upon  a  parol  contract,  partly  performed,  for 
the  sale  of  land.  The  vendor  made  his  deed,  and  it  was  deposited 
with  a  third  person  to  be  delivered  to  the  vendee,  who  had  paid  a 
little  money,  upon  his  makii\g  certain  securities  for  the  purchase- 
money.  The  purchaser,  having  performed  the  conditions,  demanded 
the  deed  of  the  depository,  but,  under  instructions  from  the  vendor, 
he  refused  to  deliver  it,  when  suit  was  brought  to  compel  its  deliv- 
ery. The  ruling  was  against  the  plaintiff.  Justice  Lyon  says: 
**  We  have  not  discovered  a  single  case  in  which  it  has  been  held 
that  one  who  has  deposited  a  deed  of  land  with  a  third  person, 
with  directions  to  deliver  it  to  the  grantee  upon  the  happening  of  a 
given  event,  but  who  has  made  no  valid  executory  contract  to  con- 
vey the  land,  may  not  revoke  the  directions  to  the  depository  and 
recall  the  deed  at  any  time  before  the  conditions  of  the  deposit 
have  been  complied  with ;  provided  those  conditions  are  such  that 
the  title  does  not  pass  at  once  to  the  grantee  upon  delivery  of  the 
deed  to  the  depository." 

In  Little  v.  Madison  the  city  was  held  responsible  for  the  dam- 
age arising  from  the  frightening  of  a  horse,  caused  by  a  licensed 
bear  show,  which  was  permitted  to  obstruct  the  streets. 

The  Wisconsin  Reports  are  always  interesting  and  instructive, 
although,  in  a  few  things,  the  rulings  differ  from  those  of  most  of 
the  other  states.  B. 


Bishop  on  Contracts. — The  Doctrines  of  the  Law  of  Contracts,  in  their 
principal  Outlines,  stated,  illustrated,  and  condensed.  By  Joel  Prentiss 
HiSHOP.     St.  Louis :  Soule,  Thomas  &  Wentworth.     1878. 

This  is  a  new  and  valuable  book  on  the  Law  of  Contracts,  by 
Joel  Prentiss  Bishop.  In  the  preface  the  author  says  he  has 
*'  travelled  through  the  adjudged  cases,  collected  the  leading  doc- 
trines, and  arranged  from  them  *  *  *  a  skeleton  of  the  law  of 
contracts."  Again,  he  says  his  "  object  has  been  to  present  the 
body  of  the  law  of  contracts,  without  its  bloat,  in  form  to  be 
examined  and  reexamined  by  old  and  young,  the  learned  and  the 
unlearned — [i]  the  student,  [2]  the  practising  lawyer,  [3]  the 
judge,  [4]  the  man  of  business — ^as  any  skeleton  is,  by  all  classes  of 
enquirers."     And  he  says,  ''In  conclusion,  this  small  book  is  com- 
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TO  it  ted  to  all  [i]  who  are  acquiring  a  knowledge  of  the  law  of  con- 
tracts, or  [2]  who  have  occasion  to  review  what  they  already  know^ 
or  [3]  to  be  referred  to  adjudications  on  the  leading  doctrines,  not  as 
containing  the  whole  of  what  is  known  on  the  subject,  but  as  con- 
densing, into  small  space,  in  plain  terms,  and  in  a  new  order,  what 
is  niost  needful  to  all." 

I  have  examined  the  book  with  care.  It  is  a  very  terse  epitome 
of  the  law  of  contracts,  in  clear  and  concise  terms,  arranged  in  a 
most  methodical  and  scientific  order,  by  one  of  the  ablest  of  our 
American  authors,  whose  works  are  approved  standards  the  world 
over. 

There  is  no  one  branch  of  the  law  of  such  universal  and  practical 
importance  as  that  of  contracts.  It  enters  into  the  daily  transac- 
tions of  all  the  business  men  of  the  country,  and  reaches  all  classes 
and  conditions  of  society.  Although  only  lawyers  and  judges  can 
be  expected  to  be  thoroughly  learned  in  all  the  details  of  the  law 
of  contracts,  yet  every  man  of  ordinary  intelligence  and  education 
<:an  readily  learn  the  general  principles  of  this  branch  of  legal 
science. 

This  book  is  adapted  to  the  wants  of  business  men ;  it  is  also 
especially  adapted  to  the  wants  of  law-students.  It  is  impossible 
to  acquire  a  complete  knowledge  of  the  law,  on  any  leading  subject, 
without  grasping  and  fixing  in  the  mind  a  clear  and  concise  defini- 
tion of  terms,  the  general  divisions  embraced  in  its  scope,  the  sub- 
divisions of  each  of  these,  the  general  principles  or  rules,  with  the 
reasons  therefor,  on  which  all  these  rest,  or  which  may  be  applicable 
to  them,  and  the  exceptions  to  general  rules,  with  the  reasons  on 
which  they  are  founded.  All  this,  in  the  law  of  contracts,  as  in 
many  other  branches  of  the  law,  can  be  presented,  as  Bishop  has 
said,  in  "  a  skeleton  of  the  law  of  the  subject."  This  is  precisely 
what  Bishop  has  done  in  this  admirable  book.  He  presents  to  the 
"mind's  eye,"  in  one  compact  view,  a  map  on  which  is  traced  the 
main  road  to  be  travelled,  and  the  paths  which  lead  to  and  from 
it — a  living  tree  with  the  roots  which  nurture  the  stem,  and  the 
branches  which  lead  from  it,  yet  all  so  distinct  that  it  is  within  the 
clear  scope  of  vision. 

All  this  a  student  can  comprehend,  and,  having  accomplished 
this,  he  is  prepared  to  study,  in  detail,  from  other  elementary  books 
and  adjudicated  cases,  whatever  his  time  may  permit,  or  his 
business  in  the  years  of  practice  may  require.  A  student  who 
begins  with  ponderous  volumes,  treating  in  detail  every  feature  of 
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the  law  of  contracts,  will  be  too  often  confused  by  the  complexity 
and  vastness  of  the  subject,  and  may  fail  to  fix  in  his  mind  the 
definitions,  divisions,  and  subdivisions,  the  principles  or  general 
rules,  with  the  exceptions  and  reasons  on  which  all  rest — the 
"skeleton  "  of  the  subject.  When  this  is  lost  from  view,  a  student 
ceases  to  study  and  comprehend  his  subject  as  a  systematic  science — 
its  order  and  its  relations.  In  this  condition  the  mind  must  fail  to 
sufficiently  comprehend  or  retain  the  needed  information.  Still 
more,  he  who  studies  any  branch  of  law  without  keeping  its 
"skeleton**  before  him — its  scientific  order  and  connection — can 
never,  in  practice,  accurately  apply  to  cases  as  they  arise  the  learn- 
ing of  voluminous  elementary  books,  or  adjudicated  cases.  He 
never  can  be  a  safe  and  scientific  lawyer. 

The  successful  mode  of  study  is  to  fix  in  the  mind  the  road  to 
be  travelled,  with  all  its  branches;  and,  when  the  student  cannot 
tell  precisely  where  he  is,  he  should  pause,  go  back,  retrace  his 
steps  until  he  sees  where  he  is — how  far,  and  over  what  routes,  he 
has  travelled,  and  whither  he  is  going. 

This  book  on  contracts  fufnishes  the  means  by  which  law-students 
can  become  masters  of  this  branch  of  the  law  in  its  methodical  and 
scientific  arrangement,  and  in  its  fundamental  and  leading  prin- 
ciples. It  should  be  in  the  hands  of  every  student,  and  a  text-book 
in  every  law-school. 

For  the  reasons  already  stated,  it  cannot  fail  to  be  of  inestimable 
value  to  every  practising  lawyer  and  judge.  The  book  contains  a 
brief  preface  of  a  little  over  2  pages,  a  table  of  contents  of  4 
pages,  the  body  of  the  work  of  286  pages,  divided  into  39  chapters, 
and  767  sections,  an  index  of  subjects  of  46  pages,  and  a  table  of 
cases  of  54  pages.  Each  section  is  preceded  by  a  head-line  in 
brief,  indicating  its  subject.  This  is  a  great  convenience.  The 
index  is  full,  and  thus  avoids  a  deficiency  too  common  in  law-books. 
The  whole  work  is  commendably  brief — but  it  is  comprehensive. 
It  presents  a  complete  outline  of  the  whole  law  of  contracts.  It  is 
admirably  clear  in  its  definitions  and  statements,  yet  is  condensed 
so  as  to  employ  no  unnecessary  words. 

For  every  principal  branch  of  law  there  should  be  a  book  similar 
in  its  plan,  scope,  and  purpose.  This  would  make  the  great  body 
of  the  law  accessible  to  men  of  intelligence,  would  greatly  facilitate 
the  labor  of  students,  and  would  do  much  to  present  the  law  in  all 
its  branches  in  a  systematic  form,  and  reduce  it  to  a  science. 

Wm.  Lawrence. 
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Legal  Maxims,  with  Observations  and  Cases.  Part  I.  One  hundred 
Maxims,  with  Observations  and  References  to  English  Cases.  Part  IL 
Eight  hundred  Maxims,  with  Translations.  By  George  Frederick 
Wharton,  of  the  English  Bar.  To  which  is  added,  in  this  ^ition,  Part 
III.  Several  hundred  Maxims,  with  References  to  American  Cases.  New 
York :  Baker,  Voorhis  &  Co.     1878. 

We  very  much  fear  that,  if  this  book  were  called  on  to  give  a 
reason  for  its  existence,  it  would  be  as  much  embarrassed  as  any 
poor  soul  that  ever  app>eared  before  the  tribunal  of  which  Minos  is- 
the  presiding  judge.  The  topic  is  not  an  uninteresting  one.  Mr. 
Broom's  work  is  one  of  the  most  valuable  and  entertaining  law- 
books ever  published,  and  yet  there  is  much  left  undone.  It  has 
never  been  annotated  by  an  American  editor  as  it  deserves  to  be  ; 
probably  because  the  task  is  a  very  laborious  one,  in  the  accom- 
plishment of  which  indexes  would  be  of  but  little  avail.  Who- 
ever will  go  in  search  of  maxims  must  go  to  the  pages  of  the 
reports,  and  it  is  by  no  means  a  holiday  job  to  go  through  them. 
Another  difficulty  is  to  know  where  to  stop;  for  it  would  be  possi- 
ble to  reduce  the  whole  body  of  the  law  under  the  heads  of  the 
maxims  commonly  known,  but  such  a  general  collation  of  the  law 
would  possess  no  value.  Mr.  Broom  probably  exercised  as  much 
discretion  in  this  regard  as  we  may  expect  to  find  in  the  treatment 
of  the  law  under  this  peculiar  guise.  The  cases  which  he  quotes 
are  always  pertinent.  If,  sometimes,  the  reader  wishes  that  he  had 
gone  into  the  matter  a  little  further,  he  will,  at  the  same  moment, 
congratulate  himself  that  he  does  not  find  a  lot  of  strange  cases 
masquerading  under  the  banner  of  some  remote  maxim,  with 
which  they  have  only  a  fanciful  connection. 

But  what  shall  we  say  of  the  present  attempt  ?  Here  we  have  a 
hundred  maxims,  to  each  of  which  there  is  added  an  essay,  neither 
profonnd,  apposite,  nor  specially  useful ;  at  the  end  of  which  the 
author  places  a  string  of  cases  and  citations,  without  letting  us 
know  to  which  we  shall  look  for  any  particular  matter  stated  in  the 
text.  These  citations  reach  all  the  way  through  the  book  of  Gen- 
esis, Exodus,  Deuteronomy,  down  to  Revelations,  and  Coke  upon 
Littleton,  and  then,  by  a  new  series,  through  the  reports  to  some 
rather  late  cases.  All  these  are  strung  together,  without  rhyme  or 
reason.  Thus,  under  the  maxim  ^^ Impotentia  excusat  Ugem^^  the 
author  begins  his  route  of  motley  citations  with  '^  Exod.,  ch.  21,  22, 
29;  Numb.,  ch.  35;  Deut.,  ch.  12/'  and  then  passes  onward,  by 
gentle  gradations,  to  "Close  v.  Phipps,  7  M.  &  Qr.  586."  We 
may  suppose  that  each  of  these  authorities  has  something  to  do 
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with  the  maxim  in  question,  but  as  to  what  particular  connection 
there  may  be  our  author  does  not  condescend  to  tell  us ;  nor  are 
we  disposed  to  enquire  witl\  any  special  care,  preferring  to  take  the 
author  at  his  word,  swallowing  the  text  and  the  citations  at  a  single 
gulp,  presuming  that  any  line  of  cases  beginning  with  Exodus  and 
ending  with  Close  v.  Phipps  must  be  of  the  highest  respectability. 
Seriously,  we  think  that  this  way  of  citing  authorities  is  an  infringe- 
ment on  the  methods  of  that  eminent  jurist,  Mr.  James  Appleton 
Morgan,  whose  favorite  manner  is  to  say,  "As  to  infancy,  see" — 
referring,  then,  to  a  hundred  or  so  of  cases.  The  way  the  British 
impose  on  us  in  this  respect  is  too  bad.  No  sooner  is  any  labor- 
saving  machinery  discovered  in  this  country  than  some  soulless  son 
of  the  fast-anchored  isle  appropriates  it  to  himself,  and  profits  by 
its  advantages,  leaving  us  to  suffer  from  this  worse  than  Chinese 
cheap  labor.  The  excuse  for  this  sort  of  work  in  the  present 
instance  is  that  it  is  intended  for  students — ^anything,  presumably, 
being  good  enough  for  them,  they  not  knowing  how  to  appreciate 
accuracy — mere  swine,  who  are  very  poor  judges  of  pearls.  The 
advantages  to  be  derived  from  lax  and  dissolute  teaching  are, 
indeed,  too  obvious  to  make  it  necessary  to  dwell  on  them.  The 
student  may  as  well  be  left  to  blunder  along  in  the  dark  during  the 
interval  between  the  first  chapter  of  Genesis  and  the  last  decided 
case.  Doubtless,  with  due  perseverance,  he  will  find  the  light  at 
last,  and  he  will  know  how  to  value  it  so  much  the  more  from  his 
previous  experience  of  darkness.  He  cannot  but  be  encouraged 
when  he  finds,  from  the  style  of  the  present  book,  that  all  that  is 
needed  to  write  a  law-book  is  to  get  up  some  meagre  essays,  with  a 
maxim  for  a  text,  edging  the  margin  with  a  row  of  cases.  The 
thing  is  perfectly  easy — much  like  writing  a  sermon,  in  fact.  The 
author  says  that  the  only  "professed  merit  of  his  book  is  simplicity 
of  arrangement."  This  is  very  modest;  but  it  would  have  been 
more  modest  not  to  have  published.  Perhaps  his  silence  would 
not  have  been  appreciated,  the  public  not  knowing  of  what  he  was 
capable;  but,  in  view  of  the  present  result,  we  cannot  but  think 
that  it  would  have  been  eminently  praiseworthy.  He  might  have 
taken  our  thanks  for  granted. 

Part  n  is  said  to  contain  800  "maxims."  We  have  not 
counted  them.  The  author  assures  us  that  it  is  useless  to  look  for 
more,  as  these  are  all  that  are  of  any  use.  Very  many  of  these 
are  not  maxims  at  all,  though  they  may  be  truisms ;  such  as  the 
wise  saying,  "  Arbor  dum  crescit;  lignum  cum  crescere  nescity^  and 
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many  others  of  the  like  kind — mere  sentences  torn  bleeding  from 
some  text  or  other.  A  maxim  is  something  that  is,  to  some  extent 
familiar  as  a  common  saying.  Because  a  truism  is  written  in  Latin 
it  is  not,  therefore,  a  maxim.  The  American  editor  has  added 
several  hundred  maxims,  taken,  as  we  are  told,  from  Abbott's  New 
York  Digest.  The  American  editor  is  certainly  a  man  of  parts 
and  discretion,  as  he  is  prudent  enough  not  to  give  his  name.  We 
must  say  that  he  does  add  a  few  citations  to  every  maxim  that 
he  quotes,  which  is  more  than  Mr.  Wharton  does  as  to  the  800 
maxims  included  in  Part  II  of  his  work,  where  the  maxims  are 
merely  cited,  with  the  abbreviation,  "Co.  Litt.,"  or  "i  Inst.," 
and  so  on  as  the  case  may  be,  and  the  English  version.  We  prefer 
Mr.  Wharton's  silence,  however,  to  his  speech,  which  runneth 
somewhat  in  the  following  order,  the  maxim  under  discussion  being 
'*Ubi  eadetn  ratio ^  ibi  idem  Ux^^ — that  is  to  say:  "One  circum- 
stance is  considered  to  induce  another  like  circumstance,  and  all 
reasonable  consequences,  and  so  in  similar  cases.  All  argument 
under  this  maxim  may  be  said  to  be  a  priori^  or  from  cause  to 
effect ;  as,  when  murder  is  imputed  to  any  one  having  a  hatred  to 
the  deceased,  and  an  interest  in  his  death ;  in  this  case,  his  guilt 
being  admitted^  his  hatred  and  interest  serve  as  a  motive  and  to 
account  for  the  commission  of  the  crime." 

The  prisoner's  guilt  of  the  specific  crime  of  murder  being  ad- 
mitted, the  question  as  to  the  reason  why  the  murder  was  committed 
would  form  an  interesting  subject  of  enquiry  before  a  jury,  whose 
verdict,  we  may  conclude,  would  "induce  another  like  circum- 
stance, and  all  reasonable  consequences,  and  so  in  similar  cases." 

U.  M.  R. 

Missouri  Appeal  Reports.  Cases  argued  and  determined  in  the  St.  Louis 
Court  of  Appeals,  reported  by  A.  M.  Berry.  Vols.  I  and  II.  St  Louis: 
Soule,  Thomas  &  Wentworth.    1878. 

The  first  two  volumes  of  the  St.  Louis  Court  of  Appeals  Reports 
have  been  published.  This  court  was  organized  under  the  consti- 
tution of  1875,  ^o  relieve  the  Supreme  Court  of  the  state.  It  is  an 
appellate  court,  and  its  jurisdiction  extends  to  causes  tried  in  St. 
Louis  and  three  adjoining  counties.  Its  decisions  are  final  as  to  all 
•causes  except  those  involving  a  construction  of  the  constitution  and 
statutes  of  the  state,  and  except  prosecutions  of  criminal  character, 
and  these,  constituting  thus  far  about  one-seventh  of  those  which 
are  actually  brought  before  the  court,  are  reviewable  by  the  supreme 
•court. 
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The  crowded  state  of  the  docket  of  the  Supreme  Court,  the 
impossibility — constantly  increasing — of  disposing  in  one  tribunal  of 
all  the  causes  that  would  necessarily,  in  a  state  like  Missouri,  be 
brought  before  it,  demanded  from  the  late  constitutional  conven- 
tion some  remedy  for  the  great  evil.  Opinion  was  divided  as  to 
what  that  remedy  should  be,  but  finally,  as  a  partial  relief,  the  St» 
Louis  Court  of  Appeals  was  organized.  The  territory  over  which  its 
urisdiction  extends  embraces  about  one-third  of  the  population 
and  business  of  the  state,  and  also  embraces  the  great  commercial 
metropolis  of  the  central  West,  which  would  necessarily  make  this 
court  one  of  commanding  importance.  Its  judges  have  shown  zeal 
and  ability  in  the  discharge  of  their  duties,  and  their  work  is  now 
for  the  first  time  submitted  to  the  judgment  of  the  bar. 

Waterman  v.  Buckland,  vol.  I,  p.  45,  was  an  action  to  recover  a 
wager  upon  the  rise  and  fall  in  market  of  mess  pork.  The  court  was 
emphatic  in  condemning  the  transaction  as  against  good  morals, 
and  refused  the  aid  of  the  court  to  enforce  the  agreement.  The 
principle  of  the  decision  would  condemn  all  transactions  upon  the 
stock  or  grain  exchange  where  no  actual  transfer  of  property  was 
intended — all  that  system  of  respectable  gambling  that  so  demoral* 
izes  our  commercial  centres. 

Guthrie  v.  Weaver,  vol.  I,  p.  136,  was  an  action  of  replevin 
brought  by  a  young  husband  to  recover  the  burial  case  enclosing 
the  body  of  his  deceased  wife,  which  had  been  buried  in  her  father's 
cemetery  lot.  The  original  burial  had  been  made  by  the  consent 
of  the  plaintiff,  and  the  casket  had  been  purchased  with  his  money, 
and  he  desired  to  remove  the  body  to  his  own  family  lot,  but  the 
court  decided,  following  Wynkoop  v.  Wynkoop,  42  Penn.  293, 
that  whatever  right  the  husband  had  to  bury  his  wife  terminated 
with  the  burial,  and,  after  interment  in  the  burial  lot  of  her  father 
and  family,  with  or  without  his  consent,  he  had  no  right  to  the 
body  at  all,  and  could  not  obtain  possession  of  it  by  claiming 
property  in  the  casket  which  enclosed  it.  When  the  corpse  is 
committed  to  the  earth  it  ceases  to  be  property,  and  no  one  has 
any  right  to  it,  or  to  the  coffin  or  other  things  buried  with  it.  But 
the  sheriff  had,  in  obedience  to  the  writ,  disinterred  the  casket,  with 
the  body,  and  delivered  it  to  the  plaintiff,  who  had  reburied  it  in 
another  lot.  This  action  of  the  sheriff  was  condemned ;  as  the 
writ  did  not  describe  that  which  was  the  subject  of  property,  he 
might  have  disobeyed  it,  but  the  court  only  rendered  judgment 
against  the  plaintiff  for  nominal  damages  and  costs; 


MISSOURI   APPEAL  REPORTS.  II/ 

Luthy  V.  Woods,  vol.  I,  p.  167,  extends  the  doctrine  of  Pendle- 
ton V.  Perkins,  49  Mo.  565,  to  a  case  where  the  debtor  is  a  resident, 
but  is  insolvent.  In  Pendleton  v.  Perkins  a  creditor's  bill  was 
-sustained  against  an  absconding  debtor  without  ordinary  judgment 
and  execution,  and  for  the  reason  that  such  judgment  could  not  be 
obtained.  In  Luthy  v.  Woods  such  a  bill  is  sustained  because  a 
Judgment  would  be  useless.  In  neither  case  would  attachment  lie, 
because  the  corporations  which  held  the  debtor's  funds  were 
exempt  from  garnishment. 

In  Green  v.  Willard  Barrel  Co.,  vol.  I,  p.  202,  reasons  are  given 
for  a  probably  correct  decision  which  may  be  subject  to  criticism. 
A  counter-claim  is  held  to  have  been  correctly  struck  out  in  the  trial 
<:ourt  because  it  was  neither  a  common-law  recoupment  nor  the  old 
set-off.  It  was  not  a  recoupment,  because  the  counter-claim  did 
not  spring  from  a  non-compliance  "with  the  cross^obligation 
arising  from  the  same  contract " — that  is,  the  one  sued  on — ^without 
noting  that  the  statute  allows  counter-claims,  not  only  when  arising 
out  of  the  contract  or  transaction  which  is  the  foundation  of  the 
plaintiff's  action,  but  also  when  they  arise  out  of  transactions 
^connected  with  the  subject  of  the  action."  Thus  the  first  class 
of  counter-claims  is  not  confined  to  cross-demands  arising  out  of  the 
-contract  in  suit.  The  court  also  says  that  the  counter-demand  can- 
not be  a  set-off,  as,  ^^  being  a  claim  for  unliquidated  damages,  it 
would  be  bad."  This  was  the  old  doctrine,  but  the  code  allows 
the  defendant,  in  actions  upon  contract,  to  counter-claim  any  other 
cause  of  action  arising  from  contract.  What  authority  have  courts 
to  interpolate  the  qualification  that  the  claim  must  be  for  liquidated 
damages?  Upon  this  subject  see  Pomeroy's  Remedies,  sec.  798 
and  notes. 

In  Duke  v.  Harper,  vol.  II,  p.  i,  the  subject  of  champerty  is 
considered  at  some  length.  The  defendants,  claiming  to  be  the 
owners  of  certain  real  and  personal  estate  held  adversely,  entered 
into  an  agreement  with  the  plaintiffs,  as  attorneys,  to  institute  and 
prosecute  on  their  behalf  an  action  for  its  recovery,  and,  as  com- 
pensation for  their  services,  agreed  to  give  them  one-third  of  the 
proceeds  of  the  suit.  The  defendants,  without  the  plaintiffs'  con- 
sent, compromised  the  suit  whi^h  had  been  instituted  against  the 
adverse  holders,  and  assigned  to  the  latter  all  their  interest  in  the 
property.  The  present  action  is  to  recover  the  sum  of  1 2 2,500, 
the  estimated  value  of  the  plaintiffs'  one-third  interest  had  the 
■action  been  successfully  prosecuted.     The  defendants  demurred  to 
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the  petition  on  the  ground  of  champerty ;  the  demurrer  was  sus- 
tained below,  but  the  judgment  was  reversed  in  the  Court  of 
Appeals.  The  court  held  such  contracts  to  be  legal,  and  that,  even 
had  the  plaintiffs  agreed  to  pay  the  costs  and  expenses  of  the 
prosecution,  no  objection  could  be  raised  to  it  on  the  ground  of 
champerty. 

There  is  no  doubt  that  this  meets  the  general  understanding  of 
the  bar  as  to  the  law  upon  this  subject  in  Missouri,  although  the 
doctrine  thus  laid  down  is  admitted  to  be  contrary  to  the  common 
law,  and  contrary  to  the  law  as  held  in  the  neighboring  states  of 
Illinois,  Indiana,  Kentucky,  and  in  some  other  states.  We  are  not 
disposed  in  the  least  to  criticise  this  decision ;  for,  with  that  mis- 
taken policy  which  leaves  the  attorney  without  protection — ^without 
that  claim  upon  the  fruits  of  his  labor  which  is  given  the  mechanic 
and  material-man — the  law  can  hardly  do  less  than  allow  him  to 
protect  himself  by  contract.  But,  still,  we  cannot  but  regard  the 
common -law  doctrine  of  champerty,  as  applied  to  cases  like  the 
one  under  consideration,  as  wise,  as  a  doctrine  called  for  by  the 
relations  that  should  exist  between  the  attorney  and  his  client,  and 
by  considerations  affecting  the  administration  of  justice  and  the 
peace  of  society.  Our  objections  to  the  new  doctrine  upon  this 
subject  have  been  well  considered,  and  we  cannot  but  regard  the 
departure  from  the  old  view  as  unfortunate.  A  partnership  in  the 
results  of  an  action,  as  the  reward  of  successful  prosecution  on  the 
part  of  the  attorney  and  counsel,  fosters  litigation ;  changes  the  rela- 
tion between  the  attorney  and  client ;  pays  no  attention  to  the  con- 
nection between  the  value  of  services  and  their  reward ;  makes  the 
gains  of  the  attorney  to  depend,  not  upon  honest  labor,  but  upon 
successful  speculations,  thus  dragging  him  down  to  the  level  of  the 
stock  and  produce  gambler;  and,  unless  he  is  blessed  with  an 
unusually  high  appreciation  of  honor  and  rectitude,  endangers  a 
shipwreck  of  his  moral  nature.  As  some  protection  to  the  public, 
such  attorneys  should  at  least  appear  in  their  true  relation  to  the 
case,  and  be  required,  like  other  parties  in  interest,  to  unite  in  the 
prosecution.  If  it  be  an  odious  cause,  let  him  share  the  odium  as^ 
well  as  the  profit,  and  let  him  not  shield  himself  behind  his  char- 
acter as  attorney  when  the  proseci^^ion  is  as  much  his  as  his  client's,, 
when  the  relation  of  client  and  attorney  has,  in  fact,  ceased,  and 
when,  very  likely,  he  has  set  on  foot  the  whole  proceeding. 

We  are  glad  to  see  that,  in  their  opinion,  the  court  uses  the  con- 
venient adjective  "champertous,"  and  hope  it  will  continue  to  be 
used  until  it  comes  to  be  recognized  as  a  good  English  word. 
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In  Smithers  v.  Bircher,  vol.  II,  p.  510,  the  following  statement 
is  made  in  regard  to  the  modern  modification  of  the  doctrine  of 
caveat  emptor:  ''The  tendency  of  all  modem  cases  is  to  enlarge 
the  responsibility  of  the  seller,  and  frequently  to  imply  a  warranty 
from  acts  and  circmnstances  whenever  relied  upon  by  the  buyer. 
The  old  doctrine  of  caveat  emptor^  which  ruled  supreme  two  centu- 
ries ago,  has  been  losing  ground  constantly  from  the  days  of  Lord 
Holt,  and  in  our  time  has  almost  given  way  to  the  caveat  venditor  of 
the  civilians.  From  the  case  of  Chandelor  v.  Lopus,  Cro.  Jac.  4, 
when  the  defendant  affirmed  a  stone  to  be  bezoar  stone,  and,  as 
there  was  no  scienter  in  the  declaration,  it  was  held  that  there  was 
no  cause  of  action  because  no  fraud  alleged,  to  the  case  of  Hen- 
shaw  v.  Robbins,  8  Mete,  in  which  an  article  was  sold  as 
Manila  indigo  to  a  druggist,  who  carefully  examined  it  and  accepted 
it  as  such,  and  afterwards  held  the  vendor  liable  because  the  article 
sold  was  Prussian  blue,  chromate  of  iron,  and  potash,  so  skilfully 
compounded  as  to  deceive  experts,  there  has  been  a  great  change. 
It  is  now  the  generally-received  doctrine  that  any  affirmation  made 
by  the  vendor  at  the  time  of  sale,  in  relation  to  the  goods  sold,  is 
a  warranty  if  so  meant  by  the  seller  and  understood  by  the  buyer — 
that  is,  if  it  be  the  affirmative  statement  of  a  material  fact,  and  not 
the  mere  expression  of  opinion."  In  this  case  the  defendant  had 
sold  the  plaintiff  a  promissory  note  representing  and  believing  it  to 
be  a  first  lien  upon  real  estate,  but  it  turned  out  to  be  a  second 
lien,  and  worthless;  held^  that  the  representation  amounted  to  a 
warranty. 

It  is  due  to  the  publishers  of  these  reports  to  say  that  the  me- 
chanical execution  is  excellent,  and  does  them  great  credit. 

B. 

The  American  Decisions. — "S.  D.  T.,"  who  reviewed  Vol.  I  of  the 
"American  Decisions  "  in  the  last  number  of  the  Review,  has  received  the 
following  letter  from  the  publishers,  replying  to  some  of  his  criticisms.  We 
publish  it  because  of  the  magnitude  and  importance  of  the  enterprise  in  which 
Messrs.  Bancroft  &  Co.  have  embarked,  and  that  our  readeirs  may  have  the 
argument  on  both  sides. — [Ed.  S.  L.  R. 

"  S.  D.  T/' 

Dear  Sir  : — hs  the  projectors  of  this  series  of  reports,  we  take 
exceptions  to  your  criticisms,  because  of  the  injustice  you  do  us 
and  the  chief  compiler,  Mr.  ProfTatt ;  and  because,  further,  you 
fail  to  comprehend,  or  at  least  ignore  the  fact,  that  much  thought 
has  been  given  both  to  the  plan  and  the  execution  of  that  plan 
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First  You  say^  ''We  assert  a  conviction  that  this  is  not  2,  plan  at 
all,  but  that  it  is  a  mere  expedient,  dictated  by  the  necessity  of 
doing  the  work  piecemeal."  And  you  then  go  on  to  state  what 
the  plan  should  be  according  to  your  idea.  As  a  matter  of  fact, 
your  plan  is  your  own^  but  one  we  have  had  carefully  considered, 
and  the  conclusion  was  forced  on  us  that  it  could  never  meet  the 
general  approval  of  the  bar  of  this  country. 

Before  we  actually  commenced  this  great  work,  the  following 
plans  were  fully  considered :  (a)  To  publish  a  series  of  leading 
cases,  with  notes,  upon  the  important  topics  of  the  law ;  a  certain 
number  of  volumes  being  devoted  to  contracts,  to  evidence,  to 
criminal  law,  to  wills,  to  corporations,  etc.;  and  to  wind  up  with  a 
few  volumes  of  miscellaneous  cases.  (^)  To  publish  the  leading 
cases  of  each  state  in  a  series  of  volumes  by  themselves,  taking  up 
one  state  at  a  time,  {c)  To  prepare  an  index  to  decisions  of  this 
country  somewhat  as  you  propose — that  is,  to  collect  all  the 
material  and  print  a  few  important  cases  on  each  subject,  and 
append  to  such  cases  those  affirming,  overruling,  or  modifying  said 
leading  cases. 

In  order  to  ascertain  which  was  the  best,  in  1876  a  thorough 
canvass  was  made  in  the  eastern  states,  and  the  opinions  of  mem- 
bers of  the  judiciary  and  bar  freely  asked.  The  result  was  our 
flan  was  adopted  as  the  best  possible  plan  to  place  before  the 
lawyers  of  the  country,  in  the  shortest  possible  period  of  time  and 
in  the  fewest  number  of  volumes,  the  most  important  cases  of  our 
judicial  history,  the  object  being  to  present  a  series  of  reports  that 
lawyers  will  find  next  in  value  to  the  state  reports  in  which  they 
are  practising. 

The  attempt  to  carry  out  the  idea  of  Sir  James  Fitzjames  Stephen, 
as  proposed  in  England,  is  too  cumbersome,  too  expensive,  and 
impracticable  by  private  enterprise ;  and,  when  you  undertake  to 
do  anything  by  government  instrumentality,  it  takes  a  long  time 
to  complete  the  work,  and  there  is  not  the  same  incentive  to  do 
it  thoroughly.  Our  scheme,  at  the  outset,  is  not  to  destroy  the 
identity  of  the  state  reports,  but  to  begin  in  regular  chronological 
order  and  take  from  the  published  state  reports,  for  a  given 
period,  the  cases  of  value  as  general  authority,  or  cases  of  interest 
that  are  afterwards  referred  to.  Cases,  on  this  plan,  may  be 
included  that  may  not  be  authority  in  one  or  more  states,  by  reason 
of  statutory  changes,  but  are,  nevertheless,  entitled  to  appear  in  a 
work  aiming  to  give  a  general  statement  of  American  law.     It  is 
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to  be  presumed  that  the  practitioner,  in  any  state,  would  know  the 
law  of  his  own  state  sufficiently  to  understand  whether  the  law  of  a 
<ase  was  authority  there  or  not.  The  statutes  and  reports  of  his 
-own  state  are  supposed  to  be  in  the  library  of  every  lawyer  having 
-mnch  practice; 

Second,  You  state,  ''  If  Mr.  Proffatt's  publishers  can  afford  to 
■allow  him  to  proceed  with  his  task  with  ordinary  leisure,  he  will 
probably  be  able  to  complete  it  in  forty  years."  This  is  simply  a 
.gratuitous  and^  we  will  show,  a  most  mistaken  assumption  on  your 
part,  without  any  data  whatever  for  such  a  conclusion.  We 
stated  in  our  announcement  to  the  public  (see  advertisement  on 
fourth  i)age  of  cover  to  Southern  Law  Review  for  February-March), 
^^The  preparation  of  the  volumes  and  the  reporting  of  the 
cases  is  in  the  hands  of  John  Proffatt,  LL.  B.,  and  a  competent  staff 
4?f  assistants  J '  etc.  We  are  perfectly  well  informed  of  the  great  labor 
that  must  be  bestowed  upon  this  series,  and  we  have,  at  the  present 
time,  three  competent  men  devoting  from  eight  to  ten  hours  per  day  to 
Ms  work  exclusively,  and  advisers  in  many  of  the  states,  while  we 
expect  to  employ  gentlemen  in  nearly  every  state. 

We  claim  that,  on  the  plan  of  the  first  volume,  we  can  have  pre- 
pared, and  can  issue,  ten  volumes  per  annum,  and  that  each  will  be 
an  improvement.  The  first  volume  was  prepared  in  three  months. 
If  done  by  one  person  only,  it  would  have  taken  a  year.  The 
second  volume  is  now  nearly  ready  for  issue,  and  was  prepared  in 
two  months — fully  fourteen  months'  work  for  one  man.  It  con- 
tains, certainly,  one-third  more  editorial  labor  than  the  first. 
In  short,  we  have  made  arrangements  to  have  this  editorial  work 
promptly  and  well  done ;  and  we  claim  that  we  are  better  judges 
than  you — for  we  know  how  we  are  working,  and  who  are  working, 
while  you  simply  make  a  gratuitous  assumption,  and  draw  an  un- 
warrantable conclusion  therefrom. 

TTiird.  In  regard  to  your  criticism  of  particular  cases,  we  can 
hardly  defer  to  your  judgment.  We  could  wish  you  had  consid- 
ered what  our  chief  editor  states  in  the  introduction  to  the  first 
volume.  At  page  vii  he  says :  ''In  the  selection  of  cases  from 
our  early  reports  we  cannot  expect  to  find  many  cases  that  possess 
a  novel,  or  very  practical,  value  at  the  present  day;  but  the  deci- 
sions in  these  early  reports  must  ever  be  of  rare  interest  to  the  pro- 
fession, as  it  was  then,  by  the  enlightened  judgment  of  a  judiciary 
imbued  with  a  veneration  for  the  English  common  law,  that  the 
foundations  of  our  American  jurisprudence  were  laid  by  the  adapta- 
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tion  of  the  common  law  to  our  exigencies  and  circumstances.  It 
is  by  an  examination  of  these  early  decisions,  as  they  are  adopted, 
modified,  or  enlarged  by  subsequent  adjudications,  that  we  are 
enabled  to  trace  the  structure  and  development  of  our  American 
legal  system."  With  these  views  we  put  in  such  cases  as  Hanlon 
V.  Thayer,  being  well  aware  that,  in  the  greater  number  of  our 
states,  a  wife's  property  cannot  be  attached  for  her  husband's 
debts.  But  this  case  examines  a  question  of  frequent  occurrence  in 
every  state^  and  that  is.  What  is  "  necessary  wearing  apparel,"  which 
is  so  generally  exempt  from  execution  ?  Moreover,  our  editor  was 
induced  to  report  this  case  because  of  its  historical  importance, 
being  one  of  our  earliest  cases  before  the  Revolution,  and,  besides^ 
a  short  one.  And  here  let  us  repeat  that  it  is  very  possible  that  a 
case  reported  may  not  have  authority  in  one  or  more  states,  by^ 
reason  of  statutory  changes;  but  we  conceive  such  statutory 
changes  ought  to  be  well  known  by  the  lawyer  in  his  own  state, 
and,  therefore,  it  is  not  likely  he  could  be  misled.  Certainly,  if 
the  principle  of  a  case  has  been  so  generally  changed  by  statutory 
enactments,  we  would  not  be  justified  in  reporting  it  in  this  series* 
This  will  apply  to  the  criticism  on  Respublica  v.  Oswald.  It  would 
be,  of  course,  most  unjustifiable  to  omit  this  case,  as  it  is  the  first 
and  the  leading  one  on  what  is. termed  ''constructive  contempt, "^ 
and  was  decided  by  an  able  court.  Indeed,  our  editors  have  shown 
its  importance  by  noting  the  fact  that  it  was  cited  about  eighty  years 
afterwards,  in  a  similar  case  in  an  Illinois  court,  and  its  doctrine 
approved.  In  regard  to  the  case  of  Miller  v.  Lynde,  the  criticism 
is  somewhat  hollow.  In  the  Southern  Law  Review,  April-May, 
1877,  the  eminent  jurist,  Chancellor  Cooper,  had  an  article  on  the 
removal  of  causes  to  the  Federal  courts,  wherein  he  argued  that 
under  the  act  of  1875  ^^^  ^^^  defendants  must  be  non-residents ; 
and  in  this  view  differing  from  an  eminent  authority,  Judge  Dillon. 
This  case,  it  will  be  seen,  though  decided  under  the  act  of  1 789 
(which  in  some  of  its  provisions  did  not  differ  much  from  the 
present  act),  holds  the  view  advocated  by  Chancellor  Cooper, 
which,  whether  tenable  or  not,  deserves  consideration.  Being 
the  first  reported  case  on  the  subject  gives  it  additional  importance. 
Fourth,  We  cannot  help  remarking  on  the  tone  of  virulence 
running  through  your  review.  It  would  be  unbecoming  in  us  to 
object  to  fair  criticism,  but  you  have  gone  beyond  this  in  your 
personal  allusions  to  Mr.  Proffatt  and  our  undertaking.  No  one 
should  object  when  a  critic  candidly  discusses  the  merits  of  a  work 
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per  se,  without  making  insinuations  against  either  author  or  pub- 
lisher. It  is  apparent  how,  in  this  instance,  you  have  far  exceeded 
fair  criticism^  and  infused  something  of  malevolence  into  your 
writing.  It  is  hardly  dignified  in  us  to  notice  an  unworthy  allusion 
as  to  the  editor's  law  degree  of  LL.  B.  A  little  enquiry  would 
have  shown  Mr.  Froffatt  to  have  that  from  a  college  which  only 
confers  it  after  a  three-years'  course  of  study,  and  a  thorough 
examination.    Let  this,  however,  pass. 

In  regard  to  your  being  unaware  of  a  revision  of  the  Federal 
courts,  we  cannot  wonder  that  there  are  some  things  which  may 
not  have,  come  to  your  knowledge.  Let  us  inform  you.  Dallas,  4 
vols.;  Cranch,  9  vols.;  Wheaton,  12  vols.;  Peters,  16  vols.;  and 
Howard,  first  seventeen  volumes  were  put  into  twenty-two  volumes 
by  Judge  Curtis,  one  of  the  associate  justices  of  the  United  States 
Supreme  Court,  and  volumes  18  to  24,  Howard,  with  two  volumes 
of  Black,  have  just  been  put  into  four  volumes  by  Mr.  Justice 
Miller.  It  is  the  general  understanding  that  the  volumes  of  Wal- 
lace will  be  treated  in  the  same  way. 

Legal  journals,  text-books,  digests  of  reports,  special  digests, 
leading  cases,  compilations,  and  monographs  on  the  law  are  all 
considered  of  value  to  the  profession,  and  we  assert,  as  a  convic- 
tion, that  your  review  of  nearly  eight  pages  is  a  labored  attempt 
to  decry  a  publication  to  which  years  of  thought  has  been  given 
by  us,  and  to  which  we  expect  to  give  our  best  exertions  for  the 
next  seven  years,  at  least.  We  should  not  have  written  this  to 
you  were  it  not  so  apparent  that  you  have  neither  given  us  the 
credit  for  real  and  honest  effort  nor  have  you  written  in  a  manner 
that  indicates  your  knowledge  of  our  plan. 

However,  to  conclude,  the  best  refutation  of  many  of  your 
iJEmcies  is  the  publication  of  our  second  volume,  upon  our  plan,  and 
within  the  time  proposed ;  and  we  are  able  to  state  that  both  plan 
and  execution  have  been  warmly  endorsed  by  the  best  thinkers  at 
the  bar  throughout  the  country.  In  the  Central  Law  Joumaiy 
March  15,  1878  (a  paper  you  founded,  and  a  good  one),  a  reviewer 
notices  '^Hill's  Digest  of  Illinois  Reports,"  "Wilson's  Criminal 
Code  of  Ohio,"  and  ''Sayler's  American  Form  Book."  This 
writer  can  consider  these  three  local  books,  and  admit  that  they 
are ''time-saving,"  and  welcome  their  appearance.  As  we  read 
this  article,  we  could  not  but  contrast  it  with  the  seeming  con- 
tempt in  your  review  of  our  enterprise,  the  editorial  labor  of  which 
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will  be  at  least  a  hundred  times  greater,  and  the  expense  of  edit- 
ing and  publishing  will  reach  from  f  60,000  to  f  75iOoo  per  annum. 

Very  respectfully, 

Fred.  P.  Stone, 

Law  Department  of  A.  L.  Bancroft  &  Co. 
San  Francisco. 

[Note. — I  pass  over  the  tone  of  ill-feeling  which  pervades  the 
foregoing  letter,  since  it  is  not  to  be  expected  that  publishers  who 
have  embarked  in  an  enterprise  calling  for  a  large  expenditure  of 
capital  will  not  feel  restive  under  adverse  criticism.  I  waive 
further  reference  to  Mr.  ProfTatt's  addition,  with  the  hope  that  some 
of  the  small  colleges  on  ''  the  slope  "  will  have  the  partiality  to 
change  the  "  B  "  into  a  "D" — sl  piece  of  luck  which  has  fallen  to 
less  deserving  men.  I  also  thank  Mr.  Stone  for  the  information 
kindly  vouchsafed  me  of  the  existence  of  Curtis'  and  Miller's 
editions  of  the  Reports  of  the  Supreme  Court  of  the  United  States. 
I  further  assure  Mr.  Stone  that,  while  my  conjecture  that  it  will 
take  Mr.  ProfTatt  forty  years  to  complete  this  work  may  be  gratui- 
ious  as  to  him,  the  members  of  the  legal  profession  at  large,  who 
have  been  so  often  deceived  by  the  fulsome  and  indiscriminate 
puffing  of  law-books  which  is  so  generally  indulged  in  by  judges 
who  receive  presentation  copies,  and  by  law  journals,  will  thank 
me  for  the  candid  scrutiny  I  have  given  to  this  work.  I  shall  have 
more  to  say  upon  the  subject  with  the  arrival  of  the  second  volume, 
and  for  the  present  shall  content  myself  with  analyzing  some  of 
the  **data^*  contained  in  the  foregoing  letter.  From  these  it 
would  seem  that  ^'  three  competent  men,  devoting  from  eight  to 
ten  hours  per  day  to  this  work  exclusively/'  prepared  the  first 
volume  in  three  months,  and  that  if  done  by  one  person  alone  it 
would  have  taken  twelve  months — that  is,  three  men  working 
together  were  able  to  turn  out  work  twenty-five  per  cent,  faster 
per  man  than  a  single  man  could  have  done  working  alone.  Fur- 
thermore, these  three  men  prepared  the  second  volume  in  /eev 
months,  '*  fully  ./^r^^^«  months'  work  for  one  man."  If  three 
men  did  it  in  two  months,  one  man  should  have  done  it  in  six 
months,  since  three  times  two  make  six,  and  not  fourteen.  Pub- 
lishers will  be  glad  to  know  that,  by  combining  three  men  together 
on  a  piece  of  work,  each  man  is  able  to  produce  two  and  one-third 
times  as  much  work  as  he  could  do  working  alone.     Again,  lawyers 
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will  perhaps  admire,  but  experienced  publishers  will  smile  at,  the 
statement  that  the  expense  of  editing  and  publishing  this  work  will 
reach  from  f  6ojOoo  to  f  75,000  per  annum.  If  this  work  is  issued 
at  the  present  rate  of  speed — one  volume  every  two  months,  or  six 
volumes  per  year — it  will  cost,  according  to  the  above  figures,  from 
1 10,000  to  f  12,500  per  volume — ^more  than  three  times  what  such 
books  ought  to  cost  on  any  economical  basis  of  publishing,  includ- 
ing the  cost  of  advertising  and  gratuitous  copies  to  judges  and 
eminent  lawyers,  who  are  expected,  in  turn,  to  puff  the  work.  If 
the  maximum  of  twelve  volumes  per  annum  is  reached,  they  will  still 
cost,  according  to  the  above  figures,  from  f  5,000  to  {6,250  per  vol- 
ume— ^nearly  twice  as  much  as  a  large  edition  ought  to  cost.  The 
legal  profession  may  be  curious  to  know  whether  all  the  figuring, 
on  the  basis  of  which  I  am  charged  with  "gratuitous''  assertions, 
made  ''without  any  data  whatever,"  has  been  done  with  the  same 
accuracy. — ^S.  D.  T.] 
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The  late  Hon.  John  Edwards  Leonard,  congressman  from  Louisiana, 
will  be  remembered  as  a  former  contributor  to  this  Review.  A  sadder  case 
than  his  it  is  difficult  to  conceive.  Graduated  in  the  class  of  '67  at  Harvard, 
of  which  he  was  class  orator  and  valedictorian,  he  studied  abroad  at  Heidel- 
berg, and  in  a  short  time  gained  higher  honors  than  had  before  been  awarded 
an  American  student  At  the  Harvard  Law  School,  after  his  return,  he  gave 
promise  of  the  most  brilliant  future.  He  settled  in  Louisiana,  in  the  practice 
of  the  law ;  was  appointed  to  responsible  offices  under  the  state  government, 
which  he  filled  with  fidelity  and  ability,  and  to  the  satisfaction  of  even  his 
political  opponents.  He  was  elected  to  Congress  as  a  Republican,  and, 
after  filling  numerous  responsible  and  highly  honorable  positions,  while 
engaged  in  the  fulfilment  of  an  important  government  trust  at  Havana,  he  was 
stricken  with  the  yellow  fever,  and  died  at  the  age  of  thirty-three  years.  It  is 
in  the  course  of  nature  that  men  ripe  in  years,  having  filled  the  measure  of 
ambition  and  experience,  shall  die ;  but  it  arouses  a  feeling  of  rebellion  against 
fate  to  see  a  man  cut  off  in  the  first  prime  of  manhood,  with  many  of  the 
prizes  of  an  honorable  ambition  within  his  reach,  and  the  highest  not  beyond 
his  hope. 

The  Disbarment  of  Bowman. — The  recent  proceedings  in  the  St. 
Louis  Circuit  Court,  at  the  instance  of  the  Bar  Association  of  this  city, 
which  culminated  in  the  expulsion  from  the  Bar  of  the  somewhat  notorious 
Frank  J.  Bowman,  deserves  mention  in  these  columns.  By  a  system  of  news- 
paper puffing  and  audacious  braggadocio.  Bowman  has  for  some  years  filled 
in  the  public  eye  a  much  larger  place  than  any  attainments,  qualities,  or 
achievements  of  his  warranted.  The  St.  Louis  Dispatch,  of  which  he  held 
one  share  and  was  a  director,  for  a  long  time  was  his  most  obsequious  and 
lavish  admirer  and  flatterer — beyond  doubt,  for  a  consideration.  A  tem- 
porary success — since  followed  by  utter  defeat  in  the  Supreme  Court — in  an 
attempt  to  suppress  the  Missouri  State  Lottery,  was  greatly  applauded. 
Employed  by  the  now  defunct  and  notoriously  corrupt  County  Court  of  St. 
Louis  County  to  represent  its  claims  for  some  $700,000  county  bonds  issued 
in  aid  of  the  Missouri  Pacific  Railroad,  against  which  proceedings  were 
pending  for  foreclosure,  he  induced  the  United  States  Circuit  Court  to  adopt 
views  said  to  have  been  expressed  some  years  ago  by  Colonel  Leighton,  then 
attorney  of  the  railroad  company,  to  the  effect  that  these  bonds  were  a  first  lien 
upon  the  road.  This  result  was  announced  with  great  hesitation  by  the  court, 
and  it  remains  to  be  seen  what  will  be  the  decision  of  the  Supreme  Court 
thereon.  A  fee  of  nearly  $60,000,  contingent  on  ultimate  success  in  the  case, 
was  immediately  voted  by  the  County  Court.     At  about  the  same  time  Mr. 
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Bowman  was  deemed  useful  by  another  party  to  the  same  litigation  to  the 
extent  of  a  $7,000  fee.  A  curious  illustration  of  the  careless  audacity  of  the 
man  appears  in  the  fact  that,  later,  on  filing  charges  against  him  in  this  very 
court,  it  was  found  he  had  never  been  enrolled  or  admitted  to  practice  there! 

The  Mat  of  these  proceedings  brought  notoriety.  In  1875  one  Celsus 
Price  had  become  superintendent  of  the  State  Insurance  Department  He 
immediately  appointed  Mr.  Bowman  attorney  of  the  department.  This 
position  afforded  Mr.  Bowman  the  fatal  facilities  which  led  to  his  fall  The 
state  statute  wisely  forbade  his  accepting  employment  from  any  insurance 
company  while  in  the  service  of  the  department.  In  disregard  of  this  he 
accepted  a  retainer  from  the  St  Louis  Life  Insurance  Company,  in  bringing 
about  a  change  of  its  securities  pledged  to  the  insurance  department,  and 
received  at  the  time  $900  therefor,  and  later,  also  $2,625.  ^^  ^^^  \Sio\i  a 
yearly  retainer  of  $7,000  from  the  Life  Association  of  America,  another 
insurance  company,  and,  while  in  its  service  and  in  that  of  the  insurance 
department,  again  took  a  retainer  of  $3,500,  and  a  promise  of  a  further  like 
sum,  from  the  Pacific  Mutual  Insurance  Company,  to  bring  about  a  reinsur- 
ance in  the  latter  of  the  risks  of  the  former  company,  and  a  change  in  its 
management  in  the  interest  of  the  latter  company,  without  its  knowledge. 
These  conflicting  employments  had  their  legitimate  sequel.  Some  one  must 
be  betrayed.     It  seems  that  all  were  betrayed. 

Meanwhile  the  lottery  men,  who  were  lying  impatiently  under  an  injunction, 
which  destroyed  their  business,  bethought  themselves  of  the  expedient  of 
advancing  their  case  in  the  Supreme  Court  They  accordingly  approached 
Mr.  Bowman,  who  represented  the  state,  and  found  him  accessible.  In  con- 
sideration of  $350,  paid  him  nominally  for  the  expense  of  printing  briefs 
(costing  from  $15  to  $40  only],  he  consented  to  their  wishes  and  pocketed 
the  money. 

No  adroitness  could  wholly  conceal  these  departures  from  professional 
ethics.  The  Bar  Association,  recently  organized  in  the  interest  of  the  honor 
and  purity  of  the  Bar,  found  itself  compelled  to  take  decisive  action. 
Strangely  enough,  its  efforts  were  met  with  ridicule,  obloquy,  and  positive 
hostility  from  the  press  and  the  public,  to  an  almost  inconceivable  degree. 
Audacity,  impudence,  duplicity,  and  ability  in  mischief  seemed  in  better 
repute  with  laymen  than  modest  merit,  good  judgment,  sound  learning,  and 
unswerving  fidelity  to  the  cause  of  a  client.  The  Committee  on  Grievances 
reported  charges  against  Bowman,  embodying  matters  which  we  have  men- 
tioned. He  had  the  audacity  to  appear  at  the  meeting  of  the  Bar  Association 
to  which  the  report  was  made,  and  attempted  to  be  heard  there,  although  he 
was  not,  and  never  had  been,  a  member.  Foiled  there,  he  assailed  the  com- 
mittee in  the  press  and  by  suit 

Formal  charges  were  filed  against  him  in  the  United  States  Circuit  Court, 
but  withdrawn  when  it  was  discovered  he  was  not  an  officer  of  that  tribunal. 
The  same  charges  were  then  filed  in  the  United  States  District  Court,  but  the 
j  udge  was  of  the  opinion  that  the  offences  complained  of  related  so  largely 
to  proceedings  in  the  state  courts  that  the  charges  should  be  there  determined. 
Pending  these  proceedings,  Bowman  himself  procured  a  copy  of  the  charges 
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to  be  presented  to  Judge  Thayer,  of  the  St  Louis  Circuit  Court,  but,  it  hav- 
ing  been  inadvertently  admitted  that  the  step  was  taken  in  the  interest  of 
Bowman,  Judge  Thayer,  of  course,  held  the  proceeding  collusive,  and  refused 
to  entertain  it. 

Finally,  the  charges,  eighteen  in  number,  embracing  the  matters  before 
referred  to,  came  before  Hon.  Wilbur  F.  Boyle,  of  the  St.  Louis  Circuit 
Court.  The  respondent  entered  his  appearance  and  filed  a  plea  of  not  guilty. 
The  law  of  Missouri,  in  its  marvellous  and  surpassing  profundity,  requires  the 
ethics  of  professional  conduct  among  lawyers  to  be  judged,  not  by  courts  and 
lawyers,  but  by  a  jury  of  the  country.  A  special  jury  was  accordingly  sum- 
moned, composed  of  some  of  the  best  citizens  of  St.  Louis. 

The  trial  occupied  nearly  a  month.  The  relators  were  represented  by 
Samuel  Knox,  Chester  H.  Krum,  and  John  W.  Dryden ;  Mr.  Bowman  was 
represented  by  Wagner,  Dyer  &  Emmons,  R.  S.  MacDonald,  and  G rover  & 
Ellis.  The  case  was  ably  presented  and  defended,  and  the  conduct  of  Judge 
Boyle,  for  dignified  impartiality,  courtesy,  patience,  and  high  judicial  intelli- 
gence, won  and  deserved  the  highest  praise. 

The  third  charge  was  withdrawn,  the  eighteenth  abandoned,  a  verdict  of 
not  guilty  on  the  fourth  and  fifth,  and  a  verdict  of  guilty  on  all  the  others. 
The  fourth  and  fifth  charges  were  that  Mr.  Bowman  had  received  $7,000 
from  the  Life  Association  of  America  to  procure  a  withdrawal  and  delay  of 
a  statement  of  liabilities  demanded  by  the  insurance  department  from  the 
Columbia  Life  Insurance  Company,  in  which  the  Life  Association  had  a  con- 
trolling interest 

After  the  verdict,  motions  for  new  trial  and  in  arrest  were  made  and  over- 
ruled. An  application  was  then  made  to  the  Supreme  Court  for  a  writ  of 
prohibition,  based  on  the  grounds  that  Judge  Boyle  was  an  honorary  member 
of  the  Bar  Association,  whose  committee  instituted  the  proceedings  in  their 
own  names  as  prosecutors,  and  that  the  proceedings  should  have  been  in  the 
name  of  the  state,  and  could  not  be  prosecuted  by  private  persons.  The 
latter  ground,  if  error,  the  Supreme  Court  held,  would  be  available  on  appeal, 
and  the  former  was  held  to  be  no  disqualification  of  Judge  Boyle. 

Thereafter  judgment  was  entered  on  the  verdict,  by  Judge  Boyle,  that 
*<  Frank  J.  Bowman  be,  and  he  is  hereby,  removed  from  the  further  practise 
of  law  in  this  state,*'  and  that  he  pay  costs.  He  has  since  taken  an  appeal 
to  the  St  Louis  Court  of  Appeals. 

A  question,  yet  undetermined,  is,  whether  the  appeal  operates  as  a  super- 
sedeas. 

Our  space  forbids  discussion  of  the  legal  questions  involved,  none  of 
which,  however,  seem  difficult  of  solution.  It  remains,  however,  to  observe 
that  the  issue  of  the  prosecution  has  effected,  apparently,  a  complete  revolu- 
tion in  public  sentiment  as  represented  in  the  daily  press.  The  Bar  Asso- 
ciation is  no  longer  the  butt  of  ridicule  and  contumely.  It  is  recognized  as 
having  resolutely  fought  a  good  fight  for  professional  morality,  and  is  respected 
and  feared  accordingly. 

We  wish  it  all  encouragement  in  its  good  work,  and  would  award  it  all  due 
praise,  but  we  pray  it  may  not  stop  with  Bowman. 
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ICAN LA  W PERIODICALS  SINCE  THE  FEBR  UAR  K- 
MARCH  NUMBER. 

PREPARED   BY  S.   OBERMEYER,   ESQ.,   OF  THE  ST.   LOUIS   BAR. 


[The  purpose  of  this  department  of  the  Rsyisw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  he  obtained.  To  this  end  a  sylla- 
bus of  each  case  is  given,  toother  with  the  name,  date,  and  page  of  the  Jour- 
nal where  the  case  is  reported.] 
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Albany  Law  Jonmal. 
American  I^w  Record. 
.Vmerican  Law  Register. 
Amencan  Law  Review. 
(*entral  Law  Jonmal. 
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Register  Reports.    ) 
Reporter. 

Southern  Law  Journal. 
Virginia  Law  Jonmal. 
Weekly  Notes  of  Cases. 
Western  Jurist. 


ABBREVIATION. 

Alb.  L.  J. 
Am.  L.  Rec. 
Am.  L.  Reg. 
Am.  L.  Rev. 
C  L.  J. 
Ch.  L.  J. 
C.L.N. 
Leg.  Rep. 

N.  B.  R. 

Rep. 

South.  L.  J. 
Va.  L.  J. 
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Albany,  N.  Y.  Weeklv. 

Cincinnati.  Monthly. 

I'hUadelphla,  Pa.    Monthly. 


Boston,  Mass. 
St.  Louis,  Mo. 
Chicago. 
Chicago,  111. 
Nashville,  Tenn. 

New  York. 

Cambridge,  Mass.  Weekly. 

Tuscaloosa,  Ala.  Monthly. 

Richmond,  Va.  Monthly. 

Philadelphia,Pa.  Weekly. 

Des  Moines,  la.  Monthly. 


Quarterly. 

Weekly. 
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Weekly. 

Monthly. 

Semi-monthly. 


PRICE. 
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50 
50 
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26 
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50 


50 
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50 
20 
50 


Admiralty.  -^Parties  in  interest  must  join  in  filing  libel. — Where  a  firm  of 
material-men,  composed  of  three  members,  libelled  a  vessel  in  which  two 
members  of  the  firm  owned  an  interest,  it  was  held  the  suit  could  not  be 
maintained.  —  The  Benton,  U.  S.  Dis.  Ct,  E.  D.  Mich.,  C.  L.  N.,  Jan.  11), 
p.  139. 

Bailmxnts. — Common  carriers — Rights  and  duties  of  connecting  express  comr 
panics — Rights  of  the  consignee  as  against  the  second  company — Construetice 
notice. — ^A  second  carrier  company  receiving  goods  at  the  end  of  a  fir^t 
company's  line,  and  transporting  them  to  their  destination,  is  not  chargeable 
with  the  omission  of  the  first  company  to  report  the  prepayment  of  freight, 
and  is  entitled  to  retain  possession  of  the  goods  for  a  length  of  time  reason- 
ably sufficient  to  inform  itself  of  the  true  state  of  facts.--Union  Express  Co. 
T.  Shoop,  Sup.  Ct.  Pa.,  W.  N.  C,  Feb.  7,  p.  26. 

Warehousemen  and  warehouse  receipts. — 1.  The  "  Act  in  relation  to  ware- 


etp 


booses  and  warehousemen's  receipts,'*^  of  March  6, 1869,  is  not  repugnant  to, 
or  embraced  in,  any  general  law  or  provision  of,  or  repealed  by,  the  general 
statutes,  and  is,  therefore,  in  full  force.  2.  Warehousemen's  receipts  are 
negotiable  and  transferable  by  endorsement  in  blank,  or  by  special  endorse- 
ment, the  endorsers  beinfi"  liable  as  are  endorsers  of  bills  01  exchange.  3. 
The  warehouseman  must  De  in  possession  of  the  goods  at  the  time  he  exe- 
cutes a  receipt  or  voucher — the  eoods  must  be  stored  in  the  warehouse  kept 
by  him,  and  under  his  care  and  control.  A  warehouseman's  receipts  for 
goods  not  in  his  warehouse  at  the  time  of  the  execution  and  delivery  of  the 
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receipts,  although  he  was  the  owner,  cannot  pass  any  ri^ht  or  title  to  the 
holder  of  such  receipts  so  as  to  affect  innocent  third  parties.  But,  after  re- 
moving the  goods  to  his  warehouse,  the  warehouseman  might,  by  a  subse- 
quent stipulation  or  ratification  of  his  original  contract,  before  the  right  of 
others  intervened,  again  pledge  the  property  to  secure  the  liability,  for  the 
security  of  which  the  original  receipts  were  given.  4.  llie  validity  of  the 
receipts  was  not  affected  in  the  hands  of  a  bana-JUU  holder  by  the  fact  that, 
in  giving  the  original  receipts  for  goods  not  then  m  his  warehouse  and  under 
his  control,  the  warehouseman  violated  and  incurred  the  penalties  prescribed 
by  the  statute. — Cochran  v.  Rippy,  Ct.  App.  Ky.,  G.  L.  J.,  Feb.  1,  p.  89. 

Bankruptcy. — Adjudication — Proceedings  in  bankruptcy  of  a  firm  and  its 
indipidual  members, — The  adjudication  of  a  copartnership  must  be  made  in 
one  proceeding  and  on  one  petition.  Where  an  individual  member  of  a  firm 
is  adjudged  a  bankrupt,  without  any  adjudication  against  the  firm,  and  there 
were  assets  of  the  firm  when  the  proceeding  was  instituted,  the  estate  of  the 
firm  is  not  in  the  bankruptcy  court  in  an^  such  wise  as  to  make  a  discharge 
operative  as  to  the  debts  of  the  firm.  Adjudication  of  the  members  of  a  firm 
by  adjudication  of  one  member  in  one  proceeding,  and  of  the  other  members 
in  another,  is  not  an  adjudication  of  the  copartnership,  and  the  bankrupt 
court  will  not  thereby  acquire  jurisdiction  over  the  estate  of  the  copartner- 
ship. A  bankrupt  in  a  given  proceeding  must  be  discharged  as  to  all  his 
debt«,  or  from  none. — In  re  Plumb,  U.  S.  Dis.  Ct,  S.  D.  N.  1.,  N.  B.  R.,  Jan. 
15,  1876. 


— Assignee — Suit  by — Defences  against, — An  assignee  of  a  corporation, 
appointed  under  the  bankrupt  laws  of  the  United  States,  re*presents  both  the 
corporation  and  its  creditors,  and  the  defence  of  irregular  organization  csn- 
not  be  urged  a^inst  him.  An  Illinois  corporation  filed  papers  for  the  pur^ 
pose  of  reorganizing,  with  an  increased  capital,  in  accordance  with  a  statute 
of  that  state,  which  were  approved  bv  the  attorney  general.  Defendant  sub- 
scribed for  the  increased  capital  stocic,  and  acted  as  an  officer  of  the  corpora- 
tion. Held,  that,  in  an  action  brought  by  the  assignee  of  the  corporation  to 
enforce  such  subscription,  defendant  could  not  deny  the  regularity  of  the 
organization  of  the  new  company. — Chubb  v.  Upton,  Assignee,  etc..  Sup. 
Ct  U.  S.,  N.  B.  R.,  Dec.  16,  p.  537. 

— Assignee — Suit  by,  for  redemption  of  real  estate — Proceedings, — ^During 
pendency  of  a  bill  m  equity  brought  by  the  assignee  for  the  redemption  una 
sale  of  the  bankrupt's  real  estate,  an  encumbrancer  will  not  be  permitted,  by 
redeeming,  to  acauire  any  absolute  title  to  the  property  to  the  exclusion  of 
the  assignee  or  tne  other  encumbrancers.  Where  the  assignee  has  used  the 
general  funds  of  the  estate  to  redeem  the  real  estate  of  the  bankrupt  fntm 
levy,  at  the  request  of  the  subsequent  encumbrancers,  the  amount  ao  psid 
should  be  refunded  out  of  the  proceeds  of  the  sale  of  the  premises. — in  re 
Longfellow  et.  al,,  N.  B.  R.,  Jan.  1,  p.  27. 


exercising  its  supervisory  jurisdiction 
under  the  bankrupt  law,  where  the  proceeding  in  the  District  Court  is  to  be 
treated  as  a  suit  in  equity.  A  proceeding  instituted  by  an  assignee  upon  a 
petition  praying  for  an  adjustment  of  liens  upon  the  bankrupt's  real  estate, 
for  an  order  to  sell,  and  ft>r  **  such  other  relief  as  may  be  proper,"  is,  in 
substance,  a  suit  in  equity,  and  will  be  treated  as  such  where  all  the  parties 
have  appeared,  presented  their  claims  by  answer  or  cross-petition,  waived 
all  errors  of  form,  proceeded  to  a  final  hearing,  and  appealed  to  the  Circuit 
Court.  Where  an  appeal  is  taken  by  one  orthe  lien  creditors,  the  other 
lien  creditors  are  not  necessary  parties  to  such  appeal.  A  mortgage  given 
as  collateral  security  for  a  debt,  and  also  to  secure  the  mortgagee  against 
liabilitv  as  surety  for  the  mortgageor,  is  a  valid  and  subsistingTien,  from  the 
date  of  its  record,  to  secure  sucn  amount  as  may  appear  to  be  due  upon  the 
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indebtednesft  secured  thereby. — ^Milner  v.  Meek,  Assignee,  U.  8.  Sup.  Ot, 
N.  B.  R.,  Jan.  15,  p.  82. 

C6mpontion—,Examination    of  bankrupt  at  hearing. — At   the   second 

meeting  in  composition,  an  opposing  creditor  may  examine  the  alleged  bank- 
rupt touching  tne  question  of  best  interest  of  the  creditors,  and  the  alleeed 
bankrupt  may  be  directed  to  produce  his  books  and  papers  to  be  usecTon 
such  examination. — In  re  Ash,  U.  S.  Dis.  Ct,  S.  D.  N.  1.,  N.  B.  R,  Jan.  1, 
p.  19. 

Chmpoiiiion — Injunction, — No  injunction  to  restrain  creditors  fVom  inter- 
fering with  or  molesting  the  bankrupt  can  be  panted  after  the  lapse  of  the 
full  time  provided  by  the  terms  of  a  composition.  This  rule  is  applicable 
to  a  case  in  which  the  bankrupt  has  put  m  his  answer  to  a  suit  in  a  state 
court  before  the  composition  could  be  set  up  as  a  defence,  and  has  been 
obliged  to  apply  for  leave  to  pht  in  a  supplemental  answer  setting  up  the 
composition  and  its  fulfilment,  where  he  nas  had  ample  time  to  apply  for 
and  obtain  an  ini unction  during  the  pendency  of  the  composition  proceed- 
ings.— In  re  Nebenzahl  et  aL^\5.  S.  Dis.  Ct,  S.  D.  N.  Y.,  N.  B.  R.,  Jan.  1 
p.  28. 

Composition  proceedings. — The  bankrupt  court  has  a  right  to,  and  will, 

on  application,  enjoin  creditors  from  harassing  the  debtor  as  long  as  his 
composition  proceeding  is  pendin^^.  An  injunction  in  such  case  can  extend 
only  to  unsecured  debts  or  debts  m  respect  to  which  any  security  has  been 
surrendered.  The  proceeding  is  pending  until  the  time  allowed  b3r  the  reso- 
lution for  making  tne  last  payment  has  expired.  A  general  provision  in  a 
resolution  of  composition  that  a  payment  of  so  much  money,  at  such  time  or 
times,  to  be  evidenced  W  such  and  such  notes,  shall  be  accepted  by  the 
creditors  in  satisfaction  of  the  debts  due  them,  is  not,  as  respects  the  cred- 
itors, an  executing  provision  which  the  court  is  authorized  to  enforce.  A 
tender  of  the  money  according  to  the  terms  of  such  composition  is  equivalent 
to  payment,  but  the  court  cannot  imprison  the  creditor  for  contempt  unless 
he  wfll  physically  take  the  offered  money. — In  re  Hinsdale,  U.  S.  Dis.  Ct., 
8.  D.  N.  f .,  N.  B.  R.,  Dec.  15,  p.  560. 

Creditor — Forbearance  of  suit  against  debtor. — The  Bankrupt  Act  does 

not  forbid  a  creditor  to  take  any  contract,  covenant,  or  security  from  a  third 
party  as  an  inducement  to  forbear  instituting  proceedings  against  his  debtor. 
But,  to  constitute  the  forbearance  a  valid  consideration  for  such  contract, 
covenant,  or  security,  the  creditor  must,  at  the  time  of  receiving  it,  have  a 
right  to  proceed  in  bankruptcy  against  his  debtor. — Ecker  v.  Bohn,  Ct 
App.  Md.,  N.  B.  R,  Dec  15,  p. '544. 

Creditor — Forbearance  of  suit  against  debtor. — The  Bankrupt  Act  does 

not  forbid  the  creditor  of  an  insolvent  debtor  to  take  a  contract  or  covenant 
from  any  third  party  in  consideration  of  forbearance  to  institute  proceed- 
ings in  bankruptcy  against  such  debtor;  such  a  transaction  is  not  a  violation 
of  the  act  or  or  public  policy.  But,  if  such  creditor  has  received  a  transfer  of 
property  from  tne  debtor,  having,  at  the  time,  knowledge  or  reasonable  cause 
to  believe  the  debtor  to  be  then  insolvent, the  contract  is  without  consider- 
ation, and  there  can  be  no  recovery  upon  it.  No  creditor  who  has  received 
a  preference,  having,  at  the  time,  reasonable  cause  to  believe  his  debtor 
insolvent,  is  authorized  to  institute  proceedings  in  bankruptcy.  The  debtor 
cannot  be  admitted  as  a  witness  to  testify  as  to  his  intent  in  making  the 
transfer.  Where  the  probable  consequence  of  the  act  is  to  ^ive  a  preference, 
he  will  be  conclusively  presumed  to  have  intended  to  give  such  prefer- 
ence.— Ecker  v.  McAllister,  Ct.  App.  Md.,  N.  B.  R.,  Jan.  1,  p.  42,  and  con- 
cluded in  N.  B.  B.,  January,  p.  15. 

Discharge — Pleadina — Laches. — The  bankrupt  court  has  no  Jurisdiction 

to  relieve  against  a  judgment  obtained  against  a  bankrupt  in  a  suit  brought 


132  DIGEST  OF   RECENT  CASES. 

Bailments — Omtinued. 

aeainflt  him  after  his  adjudication,  in  which,  for  any  cause,  he  has  failed  to* 
plead  his  discharge.  Even  if  the  court  had  such  jurisdiction,  it  would  not 
interfere  to  relieve  the  banlcrupt  against  the  laches  of  his  counsel  and  him- 
self.—/n  re  Ferguson,  U.  S.  Cir.  Ct,  B.  D.  Va.,  N.  B.  R.,  Dec.  15,  p.  680. 

i  Discharge — Proceedings, — Where  the  specifications  filed  in  opposition 

to  a  dischar^  have  been  overlooked  and  a  discharge  granted,  such  error  or 
irregularity  is  one  which  is  the  subject  of  review  bv  the  Circuit  Court 
Where  proceedings  for  a  review  are  not  taken  within  tne  time  prescribed  by 
the  rules  of  the  Circuit  Court,  and  the  bankrupt  has  in  the  meantime  acted 
upon  his  discharge,  the  discharge  will  not  be  set  aside  for  the  purpose  of 
having  a  trial  on  the  specifications.  Ignorance  of  the  fact  that  a  dischar^ 
has  been  granted  is  no  excuse  for  a  delay  in  making  application  to  set  it 
aside.  —  In  re  Buchstein,  U.  S.  Dis.  Ct,  S.  D.  N.  Y.,  ST.  B.  R.,  Jan.  1,  p.  1. 

—  Homestead — Claims  of,  as  exempt — A  claim  to  a  homestead  exemption, 
under  the  laws  of  Alabama,  must  be  asserted  before  a  sale.  The  valioity  of 
a  sale  of  property  by  an  assignee  in  bankruptcy  cannot  be  questioned  in  a 
collateral  proceeding  in  the  state  coui*ts.  If  a  bankrupt  fails  to  claim  such 
exemption  in  his  scnedules,  he  must  be  deemed  to  have  waived  it  If  the 
bankrupt  has,  from  inadvertence,  misdescribed  in  his  schedules  the  land 
claimed  by  him  as  exempt,  the  bankrupt  court  alone  has  power  to  correct 
such  error ;  a  state  court  cannot  receive  mere  parol  evidence  to  cure  such 
mistake.  When  the  sale  by  the  assignee  took  place  more  than  two  years 
after  the  assignment  to  him,  the  limitation  of  suits  by  and  against  assignees 
prescribed  by  the  Bankrupt  Act  cannot  be  set  up  as  a  defence  to  a  collateral 
action  brougnt  against  the  bankrupt  by  one  claiming  title  under  such  sale; 
the  bankrupt  should  avail  himself  of  it  on  application  to  vacate  the  sale. — 
Steele  v.  Moody,  Sup.  Ct.  Ala.,  N.  B.  It.,  Dec.  15,  p.  558. 

Judgment — Lien  of,  —  In  the  state  of  New  York  an  execution  is  a  lien 


upon  the  property  of  the  judgment-debtor  from  the  time  it  is  delivered  to 
the  sheriff,  and  an  assignee  m  voluntary  proceedings  takes  the  property 
subject  to  such  lien,  although  no  levy  has  been  made.  Where  no  levy  has 
been  made  under  the  execution,  the  sheriff  has  no  right  to  take  and  sell  the 
property,  but  the  assignee  must  sell  it  separately  from  other  goods,  and  the 
execution-creditor  can  then  make  application  to  the  bankrupt  court  for 
satisfaction  of  his  lien. — In  re  Paine,  U.  S.  Dis.  Ct,  S.  D.  N.  x.,  N.  B.  R., 
Jan.  1,  p.  87. 

Jurisdiction  of  state  and  Federal  courts  over'acHons  brought  by  assignee. 


— Section  711  of  the  United  States  Revised  Statutes,  which  gives  exclusive 
jurisdiction  to  the  Federal  courts  over  "all  matters  and  proceedings  in  bank- 
ruptcy," does  not  extend  to  actions  brought  by  assignee  to  collect  ilie  assets 
of  bankrupts.  The  only  effect  of  the  amendment  of  1874  (ch.  178,  sec.  2) 
is  to  permit  the  Federal  courts  to  decline  to  entertain  actions  brought  to 
recover  legal  assets  of  a  bankrupt  not  exceeding  $500  in  amount  Subject 
to  the  authority  thus  conferred,  the  Federal  and  state  courts  have  concur- 
rent jurisdiction  over  all  actions  brought  by  an  assignee  to  collect  the  assets 
of  the  bankrupt,  whether  legal  or  equitable,  and  of  whatever  amount— 
Wente  v.  Young  et  al,,  Sup.  Ct  N.  i .,  N.  B.  R.,  Jan.  15,  p.  90,  and  con- 
cluded in  N.  B.  R.,  Feb.  1. 

—  Lawful  act  made  criminal  by  suhse^uent  independent  <iet — Limits  of  Fed- 
eral legislation — False  pretences,  obtaining  goods  by,  prior  to  proceedings  in 
bankruptcy — Constructum  of  sectum  6132,  subdivision  9,  Revised  Statutes 
United  States. — An  act  which  is  not  an  offence  at  the  time  it  is  committed 
cannot^  become  such  by  any  subsequent  independent  act  of  the  party  with 
which  it  has  no  connection.  If  a  person  obtains  goods  under  false  pretences, 
and  subsequently  thereto  proceedings  in  bankruptcy  are  commenced  respect- 
ing him,  it  is  not  within  the  constitutional  limits  of  congressional  legislation 
to  subject  him  to  punishment  for  such  transaction,  considered  in  coonection 
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with  the  proceedings  in  hankruptcy. — United  Statet  v.  Fox,  Sup.  Ot  U.  8., 
N.  B.  K.,  Jan.  1,  p.  84. 

lAen — Prineijftal  and  Surety — p9*o<^. — If  a  mortgage,  pledge,  or  lien  is 


S'yen  by  a  principal  debtor  to  secare  his  surety,  and  both  become  insolvent, 
e  holders  of  the  debts  for  which  the  surety  is  bound  have  an  e<^uity  to 
require  the  property  to  be  applied  to  the  discharge  of  their  debts  specifically. 
But,  if  the  surety  has  been  discharged  by  the  negligence  of  the  creditors,  or 
if  the  state  of  the  accounts  between  the  parties  is  such  that  the  surety  has 
lost  his  lien,  the  creditors  have  no  equity.  The  creditors  must  apply  their 
security  so  as  to  prove  aeainst  either  estate  for  the  deficiency  only.  If  the 
creditors  prove  in  full,  they  waive  their  security. — Ex  parte  Morris ;  In  re 
Foy,  U.  S.  Dis.  Ct,  D.  Mass.,  N.  B.  R.,  Dec  16,  p.  672. 

Lien» — Claims  of—Spedfie  claim  of  toife  to  a  settlement — Proceedings. — 


An  assignee  in  bankruptcy  filed  a  petition  asking  a  reference  to  the  register, 
with  instructions  to  take  an  account  of  liens  binding  upon  the  bankrupt's 
real  estate,  and  of  their  priorities,  and  to  summon  lien-creditors  to  show 
cause  against  a  sale  of  the  real  estate  free  of  encumbrances.  Pending  that 
petition  in  court,  in  term,  and  in  consequence  of  it,  the  bankrupt's  wife 
preferred  her  petition  in  court,  praying  a  settlement  out  of  a  certain  parcel 
of  the  bankrupt's  real  estate.  B^  the  same  order  of  court  which  granted 
the  prayer  of  the  assignee's  petition,  the  wife's  claim  for  a  settlement  was 
also  referred  to  the  register,  with  instructions  to  take  evidence  and  to  make 
report  in  r^ard  to  it,  as  well  as  in  regard  to  liens  and  their  priorities.  Six 
weeks  after  this  order  of  reference,  to  wit,  on  the  8th  day  of  December, 
1877,  the  assignee  and  all  lien-creditors  having;  been  summoned  before  the 
register,  and  been  present  before  him,  and  being  still  before  him,  the  regis* 
ter  made  up  his  report  as  to  the  liens,  and  as  to  tne  wife's  claim  for  a  setue- 
ment  On  the  l^th  day  of  December,  1877,  the  register  presented  his 
report  in  court,  in  term,  the  assi^ee  and  lien-creditors  oeing  present  in  per- 
son or  by  counsel ;  and  the  assignee  then  filed  exceptions  to  the  report, 
these  exceptions  relating  only  to  that  part  of  the  register's  report  which 
treated  of  the  bankrupt  s  Mrife's  claim  for  a  settlement.  On  tnis  state  of 
facts  it  was,  on  sundry  exceptions,  held^  1.  That,  alUiough  the  wife  could  not 
have  been  required  to  submit  her  claim  to  the  judgment  of  the  bankruptcy 
•court  in  the  summary  bankruptcy  proceeding,  yet  that  it  was  competent 
for  her  to  waive  her  right  to  an  adjudication  on  plenary  proceedings,  and  to 
submit  voluntarily  to  the  adjudication  of  the  bankruptcy  court.  2.  That, 
In  the  summary  bankruptcy  proceeding,  it  was  suflicient  that  the  assignee 
and  lien-creditors  had  had  opportunity  to  produce  evidence  and  make  areu- 
ment  before  the  register  against  the  wife's  claim  for  a  settlement,  and  to  file 
exceptions  to  the  registers  report;  and  that  they  had  had  a  day  in  court 
to  object  to  the  report  of  the  register ;  and  that,  therefore,  they  had  no  right 
to  insist  that  the  wife,  against  ner  wish,  should  be  driven  to  a  plenary  pro- 
•ceeding  in  another  court  8.  That  clause  third,  of  section  4972,  or  the  Revised 
Statutes  of  the  United  States,  gave  full  Jurisdiction  to  the  bankruptcy  court 
over  the  subject-matter  of  the  wife's  **  specific  claim  "  to  a  settlement  out  of 
the  bankrupt's  estate ;  and  that  her  coming  voluntarily  into  the  bankruptcy 
court,  by  petition,  to  assert  that  claim  gave  the  bankruptcy  court  jurisdic- 
tion, personally  as  to  herself,  to  **  ascertain  and  liquidate  that  claim.  4. 
That,  where  a 'wife's  separate  estate  has  been  changed  from  one  form  of 
investment  to  another,  by  agreement  between  herself  and  her  husband,  and 
before  the  title  in  the  property  newly  acquired  has  been  made  to  her,  the 
husband  becomes  bankrupt,  the  bankruptcy  court,  as  a  court  of  equity,  in 
a  case  where  its  Jurisdiction  is  clear,  will  treat  that  as  done  which  ought  to 
have  been  done,  and  decree  a  settlement  upon  the  wife  of  property  acquired 
with  her  separate  means. — In  re  Campbell ;  Ex  parte  Campbell.  U.  d.  Dis. 
Ct,  W.  D.  Va.,  N.  B.  R.,  Jan.  1,  p.  4. 

Merchant    or  tradesman  under  section  6110  Revised  Statutes    United 


States. — A  livery-stable  keeper  who  only  purchases  horses  for  use  in  his  busi- 
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nesB  and  sells  them  when  disabled  and  unfit  for  use,  and  who  boards  the- 
horses  of  other  parties  and  feeds  them  with  hay,  etc,  which  he  has  pur- 
chased, is  a  mercnant  or  tradesman  within  the  meaning  of  subdivision  7  of 
section  6110  of  the  United  States  Revised  Statutes. — In  re  Odell  et  al. 
}  U.  S.  Dis.  Ct,  S.  D.  N.  Y.,  N.  B.  R.,  Jan.  16,  p.  78. 

Preference, — A  creditor  who  has  received  a  preference  contrary  to  the 

provisions  of  section  5064  of  the  Revised  Statutes  cannot  prove  nis  debt 
after  the  preference  has  been  recovered  from  him  by  the  assignee.  Where 
M.,  in  pursuance  of  a  scheme  to  obtain  a  preference  for  H.,  a  creditor  of  the 
bankrupt,  purchased  logs  of  the  bankrupt  and  subsequently  took  a  transfer 
of  a  note  held  by  H.,  held^  that  he  held  such  note  as  trustee  for  H.,  and 
that  the  acceptance  of  the  logs  was  a  preference. — In  re  Stein,  U.  S.  Dis.  Ct, 
S.  D.  N.  Y.,  N.  B.  R.,  Dec.  15,  p.  669. 
•  « 

Preference, — ^Mere  non-resistance  of  a  debtor  to  Judicial  proceedings 

against  him,  when  the  debt  is  due  and  there  is  no  valid  defence  to  it,  is  not 
the  suffering  and  giving  a  preference  under  the  Bankrupt  Act. — Tenth 
National  Bank,  etc.,  v.  Warren  ei  at.,  U.  S.  Sup.  Ct,  K.  B.  R.,  Jan.  15, 
p.  76. 

— —  Preference — Creditor  entitUd  to  under  section  6101  Revised  Statutes 
United  States — Composition.  —A  creditor  who  is  entitled  to  preference  under 
section  5101  can  only  have  a  priority  in  payment  out  of  what  assets  the 
debtor  has  which  would  go  to  his  assignee.  Where  it  appears  that  there 
are  no  assets  of  any  value,  he  cannot  demand  that  this  claim  shall  be  paid  in 
full  before  confirmation  of  a  composition,  or  that  such  composition  shall  be 
subject  to  his  debt.  But  he  may  examine  the  debtor  and  other  witnesses  in 
the  composition  proceedings  to  show  that  the  debtor  has  other  assets. 
Although,  under  the  laws  of  the  state,  the  moneys  to  be  collected  upon  a 
bond  given  to  the  people  of  the  state  are  to  be  paid  into  the  treasury  of  the 
city  of  New  York,  the  state  is  the  creditor. — In  re  Chamberlain,  U.  S.  Dis. 
Ct,  S.  D.  N.  Y.,  N.  B.  R.,  Jan.  16,  p.  49. 

^^-^Proof— Partnership, — Where  one  member  of  a  firm  endorses  an  accommo- 
dation note  in  the  nrm-name,  for  the  benefit  of  a  third  party,  without  the 
knowledge  or  consent  of  his  copartner,  such  note  cannot  be  proved  against 
the  firm  assets. — In  re  Irving  et.  al.,  U.  S.  Dis.  Ct.,  S.  D.  N.  Y.,  N.  B. 
R.,  Jan.  1,  p.  22. 

'—Proof— Partnership  and  individual  liabilities — ^Where  T.  and  S.  had 
become  copartners,  and,  preliminary  to  beginning  their  copartnership  busi- 
ness, negotiated  a  loan  of  money,  giving  therefor  their  Joint  note,  but  sign- 
ing the  same  by  their  individual  names,  and  the  money  was  treated  as  a 
copartnership  fund  and  applied  to  the  business  uses  of  the  firm,  held,  that 
the  debt  was  a  firm  liability.  A  firm-creditor  holding  mortgage  security  upon 
the  separate  estate  of  one  of  the  partners,  may  prove  his  whole  debt  against 
the  joint  estate,  without  valuation  or  surrender  of  the  security,  even  though 
the  individual  schedules  of  the  partner  whose  separate  estate  is  thus  mort- 
gaged do  not  show  that  he  owes  individual  debts. — In  re  Thomas  &  Singer, 
U.  S.  Dis.  Ct,  E.  D.  Wis.,  N.  B.  R.,  Jan.  15,  p.  64. 

Bakks  and  Banking. — Principal  and  agent — Power  of  agent  to  bind  princi- 
pal^Exient  of  the  authority  of  the  cashier  of  a  bank — Ratification — Ultra 
vires. — The  cashier  of  a  bank  has  no  authority  to  certify  a  check  which,  upon 
its  face,  shows  it  to  be  more  than  a  mere  order  for  the  payment  of  roonev : 
and  any  subseo uent  acts  of  ratification  by  him  will  not  be  valid  aa  against  the 
bank.  A  check  containing  the  words,  *•  To  hold  as  collateral  for  1,000  P.  T. 
Oil,"  etc.,  is  not  within  the  ordinary  course  of  banking  business,  and  a  cer- 
tificate by  the  cashier  of  the  bank,  "  Good  when  properly  endorsed,*'  will  not 
bind  the  bank.— Dorsey  v.  Abrams  et.  al..  Sup,  Ct.  ra.,  W.  N.  C,  Feb. 
21,  p.  78. 
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BiLUB  AND  Notes. — PromiMory  notes — Authority  of  partner  to  Hnd  the  finn 
far  an  individual  debt. — A.,  !B.,  C.  &  D.,  being  in  partnership  under  the  firm- 
name  of  "A,  B.  &  Co.,"  became  indebted  to  K.  Subsequently  I.  purchased 
the  interest  of  B.  &  C,  and  the  firm  continued  under  the  name  of  "A.,  I.  & 
D."  A.  paid  the  indebtedness  to  R.  with  a  note  drawn  to  the  order  of  the 
old  firm,  adding  in  his  own  handwritine  the  endorsements  of  both  firms.  In 
an  action  by  R.  against  A.,L  &D.,  in  which  Judgment  by  default  was  obtained 
against  A.  and  D.,  held,  in  the  absence  of  evidence  of  L's  assent  to  the  sec- 
ond endorsement,  that  R.  could  not  recover  against  him. — Riegel  &  Co.  v. 
Irvin,  Sup.  Ct.  Pa.,  W.  N.  C,  Jan.  10,  p.  637. 

Rrotest — Notice  of  when  sufficient. — A  hotel  in  a  town,  where  a  party  to 


a  negotiable  note  is  in  the  habit  of  stopping  when  he  comes  into  tne  town 
from  bis  knovm  place  of  country  residence,  is  not  a  place  at  which  notice  of 

F protest  and  non-payment  of  the  note  should  necessarily  be  left  by  the  notary, 
n  such  case  a  notice  by  mail,  to  his  nearest  post-office  address,  is  sufficient 
t<i  chai^  bim  as  endorser. — Kerr  v.  Roberts  et  al.<,  Sup.  Ct.  Pa.,  W.  N.  C, 
Feb.  7,  p.  25. 

Common  Carrivrs. — Special  property  in  goodB  held  for  transportation — Lien 
for  frHght — Lien  lost  after  delivery  of  goods — /2ep/«pin.— Replevin  cannot 
be  maintained  without  showing  eitner  a  general  or  special  property  in  the 
plaintiff,  and  a  right  of  immediate  possession  as  against  the  defendant. 
VVliere  a  railroad  company,  upon  receipt  of  its  charges  for  freight,  etc.. 
voluntarily  delivered  property  to  the  consignee,  who  received  it  in  good 
faith,  held^  that  their  lien  was  discharged,  and  that  they  could  not  after- 
wards maintain  replevin  for  the  goods,  though'  it  appeared  that  conditions 
precedent  to  the  delivery  had  not  been  complied  with.  Semble  that,  where 
the  consignee  obtains  possession  by  fraud,  the  rule  is  different.  —  Lake  Shore, 
etc,  R.  R.  Co.  v.  Ellsey,  Sup.  Ct  Pa.,  W.  N.  C,  Jan.  17,  p.  648. 

CoTvvLiCT  OF  Laws. — Usury — A  bond  bears  interest  as  against  the  sureties 
thereto  according  to  the  caws  of  the  state  where  the  principal  executed  the 
6on<f.— Circumstances,  where  a  bond  dated  in  Texas,  signed  by  the  princi- 
pal obligor,  a  resident  of  Texas,  and  by  two  sureties,  residents  of  Virginia, 
payable  to  a  resident  of  Virginia,  where  the  drafts,  which  were  the  consid- 
eration of  the  bond,  were  sent  to,  and  received  in,  Texas,  and  the  money  bor- 
rowed used  in  Texas  bv  the  principal  obligor.  Held  to  be  a  contrHct 
giivemed  by  the  laws  of  Texas,  and  not  affected  by  the  laws  of  usury  in  Vir- 
ginia.— Backhouse's  Executrix  v.  Selden,  Sup.  bi.  App.  Va.,  Va.  L.  J., 
January,  p.  40. 

CoNSTiTiTTiONAL  Law. — CUt/  Certificates  of  indebtedness  is  sued  in  excess  of 
the  constitutional  limits  void — Tax  to  entertain  official  visitors. — 1.  The  cer- 
tificates being  evidence  of  debts  issued  by  the  city,  and  the  city  having 
before  their  is^ue  reached  the  limit  created  by  the  constitution  and  its  char- 
ter to  incur  more  indebtedness,  there  was  no  power  to  levy  a  tax  or  make 
an  appropriation  for  their  payment.  And  the  debt  having*^  been  made  and 
the  certificates  issued  in  direct  violation  of  law,  they  were  void,  and,  being 
so,  they  could  draw  no  interest,  and,  if  they  did,  it  would  be  equally  void 
with  the  principal,  and  the  levy  of  a  tax  or  an  appropriation  for  the  pay- 
ment of  tne  interest  is  as  effectually  prohibited  as  to  incur  or  pa^  the  prin- 
cipal debt ;  that  the  appropriation  and  levy  of  this  tax  to  pay  mterest  on 
these  temporary  loans  were  void,  and  can  have  no  legal  effect.  2.  That 
when  the  constitutional  limit  has  been  reached,  and  a  corporation  then  issues 
bonds,  certificates,  or  other  instruments  drawing  interest,  and  are  in  form 
evidence  of  indebtedness  in  addition  to  the  limited  amount,  it  must  be  pre- 
sumed that  they  are  prohibited  and  void;  and  if  such  instruments  may, 
under  any  circumstances,  be  lawfull}*  issued,  it  must  devolve  on  the  corpo- 
ration to  establish  the  fact.  In  this  case  the  evidence  shows  that  the  limit 
bad  been  reached  before  these  certificates  of  indebtedness  were  issued, 
and  the  city  has  shown  nothing  to  overcome  the  presumption  that  they  are 
unauthorized  and  void.  8.  That  the  city  has  no  power  to  provide  a  fund  by 
the  lew  of  a  tax  to  entertain  official  visitors. — Law  v.  The  People,  Sup.  Ct. 
III.,  C.  L.  N.,  Feb.  18,  p.  171. 
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OoNBTiTUTiOKAL  JjAW-^Ckmtinued, 

Construction  of  XlVth  amendment  to  consiituiion  of  Untied  States. — 

An  assessment  ot  the  real  estate  of  plaintiff  in  error  in  the  city  of  New 
Orleans,  for  draining  the  swamps  of  that  city,  was  resisted  in  the  state 
courts,  and  is  hrougnt  here  by  writ  of  error,  on  the  ground  that  the  pro- 
ceeding deprives  the  owner  of  nis  property  without  due  process  of  law.  1. 
The  origin  and  history  of  this  provision  of  the  constitution  considered  as 
found  in  Magna  Charta,  and  in  the  fifth  and  fourteenth  amendments  to  the 
constitution  of  the  United  States.  2.  The  difficulty  and  the  danger  of 
attempting  an  authoritative  definition  of  what  it  is  for  a  state  to  deprive  a 
person  of  life,  liberty,  or  property  without  due  process  of  law,  within  the 
meaning  of  the  fourteenth  amendment,  suggested,  and  the  better  mode  held 
to  be  to  arrive  at  a  sound  definition  by  the  annunciation  of  the  principles 
which  govern  each  case  as  it  arises.  8.  It  has  already  been  decided  in  this 
court  that  due  process  of  law  does  not  require  that  the  assertion  of  the 
rights  of  the  public  against  the  individual,  or  the  imposition  of  burdens 
upon  his  propert]^  for  the  public  use,  should  in  all  cases  oe  done  by  a  resort 
to  the  courts  of  justice.  Murray  v.  Hoboken  Co.,  18  How.,  and  McMillan 
v.  Anderson,  at  this  term.  4.  In  the  present  case  we  hold  that,  when  such  a 
burden  or  the  fixing  of  a  tax  or  assessment  is  by  the  statute  of  the  state 
required  to  be  submitted  to  a  court  of  justice  before  it  becomes  effectual, 
with  notice  to  the  owners  and  the  right  on  their  part  to  appear  and  contest 
the  assessment,  this  is  due  process  of  law  within  the  meaning  of  the  con- 
fltitution.  6.  Neither  the  corporate  agency  by  which  the  worE  is  done,  the 
excessive  price  allowed  for  the  work  by  statute,  nor  the  relative  importance 
of  the  work  to  the  value  of  the  land  assessed,  nor  the  fact  that  the  aasess- 
ment  is  made  before  the  work  is  done,  nor  that  the  assessment  is  unequal  as 
regards  the  benefits  conferred,  nor  that  personal  Judgments  are  rendered  for 
the  amount  assessed,  are  matters  in  which  the  Federal  constitution  controls 
the  state  authorities. — ^Davidson  v.  Board,  etc.,  of  New  Orleans,  Sup.  Ct  U. 
S.,  G.  L.  N.,  Feb.  9,  p.  168. 

Construction  of  statute  of  a  state  in  conflict  with  clause  of  constitution 

of  United  States  giving  Congress  power  to  regulate  commerce. — 1.  A  statute 
of  a  state  which  prohibits  driving  or  conveying  any  Texas,  Mexican,  or 
Indian  cattle  into  the  states  between  the  1st  day  of  Me^h  and  the  1st  day  of 
December  in  each  year,  is  in  conflict  with  the  clause  of  the  oonsUtution  of 
the  United  States  that  ordains:  "Congress  shall  have  power  to  r^nilaie 
commerce  with  foreign  nations,  and  amone  the  several  states,  and  wiUi  the 
Indian  tribes."  2.  Such  a  statute  is  not  a  legitimate  exercise  of  the  police 
power  of  the  state ;  it  is  more  than  a  quarantine  regulation.  8.  The  police 
power  of  a  state  cannot  be  exercised  over  a  subject — such  as  inter-state 
transportation  of  subjects  of  commerce—confided  exclusively  to  Congress 
by  the  Federal  constitution.  4.  While  a  state  may  enact  sanitary  laws; 
wnile,  for  the  purpose  of  self-protection,  it  may  establish  quarantine  and 
reasonable  inspection  regulations;  while  it  may  prevent  persons  and  animals 
suffering  under  contagious  or  infectious  diseases  from  entering  the  state,  it 
cannot  interfere  with  transportation  into  or  through  its  borders  beyond 
what  is  absolutely  necessary  for  its  self-protection.  0.  Neither  the  unlimited 
powers  of  a  state  to  tax,  nor  any  of  its  large  police  powers,  can  be  exercised 
to  such  an  extent  as  to  work  a  practical  assumption  of  the  powers  conferred 
by  the  constitution  upon  Congress.  6.  Since  the  range  of  a  state's  police 
power  comes  very  near  to  the  field  committed  by  the  constitution  to  Con- 
gress, it  is  the  duty  of  courts  to  guard  vigilantly  against  any  needless  intru- 
sion.—Hannibal,  etc.,  R.  R.  Co.  V.  Husen,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Feb.  2, 
p.  156. 

Double  damaaes. —Thhi  part  of  the  statute  of  June  22,  1867,  which  gives 

to  the  owner  of  live  stock  "double  the  value  of  his  property  injured,  kuled, 
or  destroyed  "  on  a  railroad  track,  in  case  the  same  is  not  paid  within  thirty 
days  after  demand  therefor  is  made  upon  the  company,  is  unconstitutional 
and  void.— Atchison,  etc.,  R.  R.  Co.  v.  Baty,  Sup.  Ct.  Neb.,  C.  L.  J.,  Feb. 
22,  p.  148. 
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CoNBTiTXJTiONAL  Law — Continued. 

Impairing  obligation  ofcontraci9, — 1.  Plaintiffheld  bank-bills  which,  undre 
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the  law,  as  he  claimed,  were  payable  for  taxes  to  the  state.  In  1872  he  ten- 
dered them  to  the  collector  for  taxes,  and  they  were  relused.  At  that  time 
he  had  a  right  to  enforce  his  claim  by  inandamu9^  but  a  statute  passed  by 
the  state  Le^slature,  in  1878,  took  away  that  remedy,  and  provided  that  he 
might  pay  his  tax  under  protest,  and  bring  action  therefor  a^inst  the  col- 
lector, and,  if  successful,  the  comptroller  should  reimburse  him  out  of  the 
state  treasury.  Held,  that  the  statute  was  constitutional  and  valid.  2.  In 
modes  of  proceeding  and  forms  to  enforce  a  contract,  a  state  Legislature  has 
the  control,  and  may  enlarge,  limit,  or  alter  them,  provided  that  it  does  not 
deny  a  remedy,  or  so  embarrass  it  with  conditions  and  restrictions  as  seri- 
ously to  impair  the  value  of  the  right. — State  v.  Sneed,  Sup.  Gt.  U.  S.,  O. 
L.  J.,  Feb.  22,  p.  144. 

The  Louisiana   civil   rights  hill  unconstitutional — The  power  of  Con-' 


cress  to  regulate  commerce — In  the  absence  of  regulations. — 1.  That  the 
liouisiana  statute,  to  the  extent  that  it  requires  those  encaged  in  the  trans- 
portation of  passengers  amon^  the  states  to  carry  colored  passengers  in 
Louisiana  in  the  same  cabin  with  whites,  is  unconstitutional  and  void.  If 
the  public  ^ood  requires  such  a  regulation,  it  must  come  from  Congress,  and 
not  from  the  states.  2.  Exclusive  power  has  been  conferred  upon  Congress 
in  respect  to  the  regulations  of  commerce  among  the  several  states.  That 
atates  may,  by  statutes,  regulate,  as  a  matter  of  domestic  concern,  the  instru- 
ments of  commerce  situated  wholly  within  their  own  jurisdictions,  and  over 
which  they  have  exclusive  governmental  control,  except  when  employed  in 
foreign  or  inter-state  commerce.  8.  That,  under  the  circumstances  of  this 
case,  congressional  inaction  left  the  appellant  at  liberty  to  adopt  such  rea- 
sonable rule  and  regulations  for  the  disposition  of  passengers  upon  his  boat, 
while  pursuing  her  voya^  within  Louisiana  or  without,  as  seemed  to  him 
most  for  the  interest  of  all  concerned. — Hall  v.  DeCuir,  Sup.  Ct  U.  S.,  C. 
L.  N.,  Feb.  2,  p.  155. 

Validity  of  state  legislation  altering  corporate  charters, — By  a  general 


act  of  the  Legislature  of  Ohio,  passed  in  1851,  provision  was  made  for  the 
consolidation  of  railroad  companies,  and  it  was  declared  thai  "such  new  cor- 
poration shall  possess  all  the  powers,  rights,  and  franchises  "  conferred  upon 
the  corporations  of  which  it  was  made  up.  Subsequently  a  constitution  ot 
the  state  went  into  effect  which  declared  that  "no  special  privileges  shall 
ever  be  panted  that  may  not  be  altered,  revoked,  or  repealed,"  and  that 
corporations  could  only  be  formed  under  general  laws,  which  might  be 
altered  or  repealed.  Thereafter  two  railroad  companies,  which  were  formed 
previous  to  1851,  consolidated  themselves  and  formed  a  new  corporation. 
Held,  that  the  consolidation  destroyed  the  old  corporation,  and  the  new  cor- 
poration was  subject  to  the  provisions  of  the  constitution,  and  the  law  under 
which  it  was  formed  might  oe  altered  so  as  to  abridge  the  powers  of  such 
corporation.  —  Shields  v.  State  of  Ohio,  Sup.  Ct  U.  S.,  Alb.,  L.  J.,  Feb.  9, 
p.  105. 

CoxTKACTS. — Executed  contract — Right  of  recovery  thereon. — Held,  that,  not- 
withstanding the  existence  of  collateral  illegality  in  conducting  the  business 
which  was  the  subject  of  the  contract,  the  plaintiff  was  entiUed  to  recover 
thereon,  and  the  court  directed  the  defendant  to  account. — Walker  v. 
Kremer,  U.  S.  Cir.  Ct,  E.  D.  Pa.,  W.  N.  C,  Jan.  10,  p.  644. 

Dependent  contracts — When   enforced    and  when  not    enforceable. — ^1. 

An  offer  to  sell,  by  a  written  proposition,  may  be  withdrawn  at  any  time 
before  it  is  fully  accepted  by  ail  those  to  whom  it  is  made.  2.  The  erasure 
of  the  name  of  one  of  six  acceptors  of  a  written  proposition,  by  himself^  with- 
out the  consent  of  the  other  parties  thereto,  dia  not  affect  the  validity  of  the 
contract  or  cancel  his  liability.  8.  A  contract  whereby  B.  agreed  to  exchange 
real  estate  with  S.  for  stock  in  a  corporation,  which  S.  and  B.  and  five  others 
had  agreed  to  oi^nize,  was  dependent  upon  the  execution  of  the  contract  to 
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organize  the  corporation.  If  the  corporation  was  not  organized,  without  the- 
fault  of  S.  or  B.,  a  specific  execution  of  the  contract  hetween  them  could  not 
be  enforced,  nor  would  either  be  liable  in  damages  to  the  other  for  non- 
compliance. But  as  d.  is  held  to  be  in  the  attitude  of  having  defeated  the 
organization  of  the  corporation,  and  thereby,  by  his  own  conduct,  to  have 
put  himself  in  a  position  in  which  he  could  not  comply  with  his  contract  with 
B.,  by  transferring  the  stock,  a  specific  execution  is  enforced  against  him  to 
the  extent  that  he  is  compelled  to  accept  a  compliance  upon  the  part  of  B.. 
and  to  be  liable  to  him  for  the  value  of  the  stock,  which  is  ascertained  on  the 
facts  stated  in  the  opinion,  and  for  which  a  Judgment  is  directed.  4.  Deeds 
nuide  before,  but  delivered  after  the  repeal  of,  the  Stamp  Act  are  held  to  be 
valid  without  having  been  stamped.  5.  A  purchaser  who  examined  a  house 
and  lot  before  making  the  purchase,  and  found  an  alley-way  open  and  in  use 
under  a  former  reservation,  mu8t  be  presumed  to  have  purchased  with  the 
knowledge  of  the  reservation  of  tne  use  of  the  alley-way  in  the  con- 
veyance to  his  vendor.  6.  When  a  deed  acknowledged  by  a  married  woman 
has  not  been  recorded  within  the  time  prescribed  by  law,  no  Judgment  should 
be  rendered  against  the  vendee  for  the  consideration,  in  an  action  by  the 
vendor,  in  ^bich  the  deed  is  tendered  bv  him,  until  the  deed  is  reacknowl- 
edged. — Burton  v.  Shotwell,  Ct  App.  £y.,  C.  L.  J.,  Jan.  11,  p.  81. 

OoNYETANCES. — MarHaae  a  valuable  consideration — An  ante'nuptial  settle- 
fneni  made  to  intended  wife^  not  cognizant  of  any  fraud,  is  valid. — 1.  If  the 
grantee  in  a  deed  be  a  bona  fide  purchaser  for  a  valuable  consideration,  his 
or  her  title  is  unassailable,  whatever  may  have  been  the  motives  or  inten- 
tions of  the  grantor  in  executing  the  deed ;  it  is  absolutely  essential  that  both 
parties  shall  concur  in  the  fraud  to  invalidate  the  deea.  2.  Fraud  cannot 
oe  presumed ;  it  must  be  proved  by  clear  and  satisfactory  evidence.  3.  Mar- 
riage is  a  valuable  consideration,  sufficient  to  support  a  conveyance  of  prop- 
erty even  iu;ainst  creditors,  and  in  such  a  case  the  wife  is  deemed  the  pur- 
chaser of  tlie  property  settled  on  her,  in  consideration  of  the  marriage,  and  is 
entitled  to  hold  it  against  all  the  world.  4.  However  much  a  man  may  be 
indebted,  an  ante-nuptial  settlement  made  by  him  in  consideration  of  mai^ 
riage  is  good  against  his  creditors,  unless  it  appears  that  the  intended  wife 
was  cognizant  of  the  fraud.  And,  even  though  it  conveys  his  whole  estate,  it 
is  not  simply  on  that  account  void ;  and,  when  a  settlement  is  made  in  con- 
templation of  marriage,  the  law  presumes  it  was  an  inducement  to  it,  and 
the  courts  cannot  assume  the  contrary  to  be  the  fact  5.  The  fact  of  the 
cohabitation  of  the  parties  and  the  birth  of  children  before  the  marriage  will 
not  avoid  the  conveyance. — Herring  et  al.  v.  Wickham  et  al.^  Sup.  Ct.  App. 
Va.,  Va.  L.  J.,  Jan.  17. 

Corporations. — Assignee  of  stock  not  personally  liable  for  subsequent  assess- 
ments— Cannot  be  sued  by  the  company  on  his  agreement  with  assignor. — ^The 
assignee  of  stock  in  an  incorporated  company  is  not  personally  liable  for 
assessments  made  subsequently  to  his  purchase.  An  agreement  made  by 
the  purchaser  with  his  assignor  to  pay  the  assessments  would  not  make  him 
liable  to  a  suit  by  the  company. — ^Pittsburg,  etc.,  Co.  v.  Otterson,  Sup.  Ct 
Pa.,  W.  N,  C,  Jan.  17,  p.  546. 

Inability  of  shareholders. — 1.  Unless  prohibited  by  statute,  an  agreement 

between  the  incorporators  of  a  company  and  the  directors,  by  which  the  foi^ 
mer  convey  to  the  company  property^  needed  for  the  purpose  of  its  opera- 
tions, and  receive  payment  therefor  in  Aill-paid  shares  of  the  stock  of  the 
•company,  is,  in  the  absence  of  fraud,  binding  upon  the  parties,  and  such 
stock  is  full-paid  stock.  2.  Whether  subsequent  creditors  of  the  company 
can  impeach  such  transaction  as  respects  shares  of  stock  which  purport  to 
be  full-paid  shares,  when  they  are  in  the  hands  of  a  subsemient  registered 
transferee  for  value,  and  who  purchased  the  same  as  fbll-paid  shares,  relying 
upon  the  certificates  and  the  records  of  the  corporation  that  full  payment 
therefor  had  been  received  by  the  company,  qwxre,     8.  The  petition  of  a 
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creditor  of  the  company  which  had  become  insolvent  and  dissoWed  was  held 
not  aafficient  to  open  an  enquiry  into  the  transaction  between  the  corpora- 
tors and  the  company  as  to  the  value  of  the  property  conveyed  to  the  com- 
pany in  payment  of  shares,  with  a  view  to  hold  a  share-owner  for  the  differ- 
ence between  the  agreed  value  and  the  actual  value  of  the  property  con- 
veyed.—Phelan  V.  Hazard,  U.  S.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  J.,  Feb.  8,  p.  109. 

Subscriptions  to  stock — Laches  in  making  payment — Abandonment  of  con- 


tract— Authority  of  officer  of  a  corporation  to  receive  subscriptions  of  stock- 
Limitations  thereof — To  entitle  a  subscriber  to  stock  to  demand  shares  from 
the  companv,  where  no  payment  has  been  made,  and  a  considerable  time  has 
elapsed  before  suit,  the  plaintiff  must  show  that  the  office  of  the  company 
haa  authority  to  make  a  contract  on  an  indefinite  credit.  Otherwise,  no  con- 
tract exists  on  which  he  can  claim  title. — McComb  v.  Credit  Mobilier,  U.  S. 
Cir.  Ct,  E.  D.  Pa.,  W.  N.  C,  Feb.  21,  p.  80. 

Corporations — Church. — Church  property  controlled  by  the  society  or  eon- 
aregation. — 1.  That  the  trustees  of  an  incorporated  religious  society  do  not 
hold  the  property  in  the  absence  of  a  declared  or  cleany-implied  trust  for 
any  churcn  in  general,  nor  for  the  benefit  of  any  peculiar  doctrines  or  tenets 
of  faith  and  practice  in  religious  matters,  but  solely  for  the  society  or  con- 
gre^tion  whose  officers  they  are,  and  thev  are  not,  in  the  discharge  of  their 
duties,  subject  to  the  control  of  any  ecclesiastical  judication.  2.  That  the 
property  belongs  to  the  corporation  or  societv  so  long  as  the  corporation 
exists,  and,  when  it  ceases  to  exist,  belongs  to  tne  donors  or  their  heirs.  8. 
The  society  or  congregation  is  not  subject  to  the  supervision  or  control  of 
any  ecclesiastical  authority  whatever.  The  only  restriction  is  that  its  rules 
or  regulations  shall  not  be  inconsistent  with  the  laws  and  constitution  of  the 
United  States.  Such  incorporated  societies  are  not  to  be  classified  with  eccle- 
siastical corporations  as  known  to  the  English  law.— Calkins  v.  Cheney,  Sup. 
Ct  111.,  C.  L.  N.,  Jan.  19,  p.  141. 

C-ORPORATIONS — MUNICIPAL. — A  municipal  body  having  acted  beyond  their 
lavaful  authority  are  not  estopped  froin  subsequently  undoing  their  unlawful 
actum. — The  Common  and  Select  Councils  of  the  city  of  Norfolk  havmg 
granted  leave  to  Chamberlain,  who  was  then  erecting  a  building  on  a  lot 
owned  bv  him,  to  extend  the  steps  of  said  building  out  upon  the  public 
street,  afterwards  ordered  the  removal  of  said  steps.  Upon  a  bill  filed  by 
Chamberlain  to  enloin  such  removal,  held,  1.  Streets  in  a  city  or  town, 
though  generally  subjected  to  the  supervision  and  control  of  the  municipal- 
\tv,  are  public  highways,  the  use  whereof  is  for  the  public  at  large.  2.  The 
Common  and  Select  Councils  of  Norfolk  had  no  authority  to  grant  permis- 
sion to  Chamberlain  to  occu{)v  any  portion  of  the  public  highway.  3.  The 
Common  and  Select  Councils  of  Norfolk  having  the  general  control  over 
streets,  and  power  to  abate  nuisances  thereon  and  remove  obstructions  there- 
from, the  order  for  the  removal  of  the  steps  of  the  appellee's  building  was 
wiUiin  their  lawful  authority.  4.  Inasmucn  as  the  original  permission  to 
Chamberlain  to  place  the  steps  of  his  building  on  the  public  street  was 
beyond  the  powers  of  the  m  unci  pal  authorities  of  Norfolk,  they  are  not 
estopped  to  order  their  removal.  5.  The  order  for  the  removal  of  the  steps 
of  the  appellee's  building  was  not  void  as  being  a  partial  and  unjust  discrimi- 
nation against  him. — ^Norfolk  City  v.  Chamberlfyn,  Sup.  Ct  App.  Va.,  Va. 
Ik  J.,  January,  p.  10. 

Grading  and  paving — After  contrtiet  is  properly  let^  the  city  has  no  right 

to  alter  it  by  an  ordinance — No  recovery  can  be  had  by  a  contractor  on  a 
quantum  meruit — Where  the  law  requires  that  all  municipal  work  of  a 
certain  character  shall  be  performed  under  contract,  let  to  tne  lowest  and 
best  bidder  after  due  advertisement,  no  recovery  can  be  had  for  work  done 
in  any  other  manner;  and  neither  the  municipality  nor  its  subordinate 
officers  can  make  a  binding  contract  for  such  work  except  in  compliance 
with  the  requirements  of  the  law. — ^Addis  v.  City  of  Pittsburg,  Sup.  Ct. 
Pa.,  W.  N.  C.,  Jan.  10,  p.  629. 
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»—  Nott'liahilitp  of  municipal  corporation  for  the  aete  of  independent  officer* 
— Act  of  April  4y  1867 — City  of  Erie. — A  municipal  corporation  is  not  liable 
for  the  acts  of  officers  appointed  under  the  provisions  of  an  act  of  Aasem- 
bly  who  are  independent  of  the  city  authorities.  The  city  of  Erie  is  not 
responsible  for  the  negligence  of  a  board  of  water  commissioners  created  by 
virtue  of  the  act  of  April  4,  1867  (P.  L.  768).— Ashley  et  aL  v.  City  of 
Erie,  Sup.  CL  Pa.,  W.  N.  C,  Jan.  81,  p.  1. 

Courts. — Practice  in  Federal  courts — Revised  Statutes^  section  914,  construed. 
— 1.  Section  914  of  the  Revised  Statutes,  adopting  the  practice,  pleadings, 
and  fonns  and  modes  of  proceeding,  applies  to  such  as  are  established  by 
the  statutes  of  the  several  states,  and  does  not  include  modes  of  procedure 
established  by  judicial  construction  of  common-law  remedies.  2.  Decisions 
of  the  Supreme  Court  of  a  state  that  mandatnus  is  the  only  proper  remedy 
upon  municipal  bonds  are  not  bindinj^  upon  the  Fedend  courta.  8. 
Whether  section  914  extends  to  the  practice  prescribed  by  rules  of  the  state 
court  of  general  application,  gucere, — Sanford  v.  Portsmouth,  U.  S.  Cir  Ct.. 
E.  D.  Mich.,  C.  L.  J.,  Feb.  22,  p.  147. 

Removal  of  causes  from  state  to  Federal  court — Waiver. — ^The  act  of 

filing  in  a  state  court  a  petition  for  the  removal  of  a  case  to  the  Circuit 
Court  of  the  United  States  is  no  waiver  of  a  fraud  in  procurii^  service  of 
process.  Accordingly,  where  property  was  fraudulently  decoyed  within  the 
jurisdiction  of  a  state  court,  and  seized  upon  a  writ  of  replevin,  and  the 
defendant  at  once  removed  the  case  to  a  Federal  court,  and  moved  to  set 
aside  the  services  of  the  writ,  held^  the  motion  did  not  come  too  late. — ^May- 
nahan  v.  Wilson,  U.  S.  Cir.  Ct,  E.  D.  Mich.,  C.  L.  J.,  Jan.  11,  p.  28. 

Removal  of  causes  from  state  to  Federal  courts  under  the  civil  rights 

law.  —  A  law  of  Louisiana  providing  for  the  appointment,  by  the  Judges  of 
the  principal  courts  of  New  Orleans,  of  commissioners,  whose  duty  it  should 
be  to  select  impartially,  from  the  citizens  of  the  parish  qualified  to  vote, 
the  names  of  not  less  than  1,000  good  and  competent  men  to  serve  on 
luries,  from  whom  jurors  in  actions  to  be  tried  should  be  drawn  by  Iot» 
held  not  open  to  any  objection  under  the  Federal  constitution ;  and  the  fact 
that  such  law  might  be  manipulated  so  as  to  produce  a  jury  prejudiced 
agHinst  petitioner,  held  not  to  furnish  ground  for  removal  of  a  criminal 
proceeding  to  the  Federal  court  under  section  641  6f  the  Revised  Statutes. 
The  fourteenth  amendment  to  the  Federal  constitution,  which  guarantees 
the  equal  benefit  of  the  laws  to  all,  only  prohibits  state  legislation  violative 
of  that  right;  it  is  not  directed  against  individual  infringements  thereof. — 
In  re  Petition  of  J.  Madison  Wells  et  al.,  U.  S.  Cir.  Ct,  D.  La.,  Alb.  I*.  J., 
Feb.  9,  p.  111. 

Criminal  Law. — Burglary — Constructive  breaking — Entering  by  means  of 
artifice  and  trick — Felonious  eniry^  without  brtakng,  under  act  of  April  SS, 
18G5— Province  of  court  and  jury — Right  of  judpe  to  express  opinion  on 
facts  in  cHminal  prosecution — Sentence — Cumulative  or  concurrent  sentences 
under  counts  for  different  offences — Merger  of  lesser  crime  in  higher. — ^The 
procuring  the  voluntary  opening  of  the  door  of  a  dwelline-house  by  an 
inmate,  at  night,  by  means  of  artifice  or  on  pretence  of  friendly  intercourse, 
followed  by  a  permissive  entering,  with  intent  to  commit  a  felony,  is  a  con- 
structive Sreaking,  and  will  support  an  indictment  charging  buiglary  by 
•*  breaking  and  entering."  Per  Faxson,  J. :  "  When  a  person  rings  a  door> 
bell  of  a  house,  the  owner  has  a  right  to  presume  that  his  visitor  calls  for  the 
purpose  of  friendship  or  business ;  if,  in  obedience  to  the  summons,  he  with* 
draws  his  bolts  and  bars  and  the  visitor  enters  to  commit  a  felony,  such 
entry  is  a  deception  and  fraud  upon  the  owner,  and  constitutes  a  constructive 
breaking."  A,  having  by  systematic  artifice  and  a  course  of  friendly  and 
business  dealing,  gained  the  confidence  of  a  bank  cashier,  called  one  evening 
with  B,  a  confraerate,  at  the  cashier's  residence,  in  the  bank  building,  niH 
rang  the  door-bell ;  being  informed  by  the  person  who  opened  the  door  that 
the  cashier  had  gone  out,  A  stated  tfiat  his  companion  wished  to  transact 
some  business  with  the  cashier,  and  that  they  would  call  again  later  in  the 
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evening ;  on  their  return,  about  twenty  minutes  afterwards,  learning  that 
the  cashier  had  come  in,  they  were  admitted  without  further  remark,  and 
thereupon  committed  an  assault  and  robbery ;  upon  the  separate  trial  of  B» 
under  an  indictment  of  both  for  buiglary,  held,  that  the  entry  was  a  con- 
stniciive  breaking,  and  that,  therefore,  a  conviction  was  proper  under  a 
count  charging  burglary  by  "  breaking  and  entering.*'  In  nis  charge,  the 
judse,  referring  to  the  evidence  under  a  count  charging  felonious  entering 
without  breaking  (under  the  act  of  April  22,  1868),  said,  inter  alia:  "I  can- 
not, for  my  part,  see  how  the  Jury  can  hesitate  a  moment  to  convict  the 
prisoner  on  the  third  count."  Held^  That,  although  a  strong  expression  of 
opinion,  yet,  taking  it  in  connection  with  the  entire  charge,  it  did  not 
amount  to  a  binding  instruction,  and  was  not,  under  the  circumstances  of 
this  case,  error.  The  prisoner  having  been  found  guilty  under  two  counts, 
charing  a  higher  ana  a  lesser  crime,  but  for  the  same  offence,  the  court 
below  sentenced  him  to  imprisonment  for  six  years  and  four  months 
under  one  count,  and  to  imprisonment  at  labor  for  three  years  and  ten 
months  under  the  other  count,  both  terms  of  imprisonment  to  commence 
from  the  date  of  the  sentence.  Held,  that  this  was  technical  error,  and  so 
much  of  the  judgment  as  imposed  the  shorter  term  of  imprisonment  was 
reversed. — Johnston  v.  Commonwealth,  Sup.  Gt.  Pa.,  W.  N.  C,  Feb.  14, 
p.  49. 

Degrees  of  murder,  —  1.  In  a  quarrel  in  a  saloon  between  W.  and  L.,  the 


former  drew  a  pistol  and  threatened  to  kill  L.,  but  was  restrained  by  a  by- 
stander. Afterwards  the  altercation  was  continued,  when  W.  struck  L.  a 
alight  blow  on  the  cheek.  L.  reach  below  the  counter,  seized  a  soda-water 
bottle,  and  was  in  the  act  of  throwing  it  at  W.,  when  W.,  who  had  drawn 
two  pistols,  holding  one  in  each  hand,  shot  L.  with  the  pistol  he  held  in  his 
left  band,  being  prevented  from  using  that  in  his  right  hand  by  a  by-stander. 
Held^  that  W.  was  properly  convict^l  of  murder  in  the  first  degree,  and  that 
it  was  not  error  for  the  court  to  refuse  an  instruction  in  regard  to  murder  in 
the  second  degree.  2.  Murder  and  manslaughter  at  common  law  defined 
and  distinguished.  8.  Murder  in  the  second  aegree  is  the  unlawful  killing 
of  a  human  being  with  malice  aforethought,  but  without  deliberation. — 
State  V.  Wieners,  Sup.  Ct.  Mo.,  C.  L.  J.,  Jan.  25,  p.  70. 

Employment  of  additional  counsel  to  aid  the  vroaeeution — Evidence. — 1. 


On  the  trial  of  a  criminal  case  in  the  Court  of  Common  Pleas,  the  court 
may  permit  an  attorney  at  law  employed  by  the  prosecuting  witness  to  assist 
the  prosecuting  attorney  in  the  management  of  the  case,  although  the  attor- 
ney so  employed  is  not  appointed  by  the  court  or  sworn  as  an  assistant 
prosecuting  attomev.  2.  On  the  trial  of  an  indictment  chargine  an  assault 
with  intent  to  kill,  the  accused  has  no  right  to  give  in  evidence  the  fact  that 
the  party  alle^d  to  have  been  assaulted,  and  who  is  the  prosecuting  witness, 
has  a  civil  action  pending  against  the  accused  for  the  same  assault. — Bailey  v. 
State  of  Ohio,  Sup.  Ct  Ohio,  Am.  L.  Rec,  March,  p.  616. 

Forgery — Fietiiioua  decree  of  court. — A  fictitious  decree  of  a  court  of 

another  state,  got  up  with  intent  to  deceive,  is  not  the  subject  of  forgery 
under  Revised  Statutes,  chapter  88,  section  105. — ^Brown  v.  The  People, 
Sup.  Ct.  ni.,  0.  L.  J.,  Feb.  8,  p.  105. 

One  charged  with  crime  standing  silent. — The  accused  has  the  ri^ht  to 

keep  silence  concerning  the  crime  with  which  he  is  charged,  and  all  circum- 
stances connected  with  it,  and  is  not  bound  to  replj  to  or  contradict  any 
statement  made  in  his  hearing,  and  no  inferences  against  him  are  warranted 
by  his  silence.—- Commonwealth  v.  McDermott  et  al..  Sup.  Jud.  Ct.  Mass., 
Uep.,  Jan.  80,  p.  147. 

£jECTifXNT. — Constructive  notice  of  adverse  title. — ^The  joint  possession  of 
land  by  the  widow  and  children  of  a  decedent  is  constructive  notice  to  a 
purchaser  from  the  widow,  who  held  the  legal  title  by  a  deed,  of  the  title  of 
the  children  as  heirs  of  the  decedent. — Jackson  v.  McFadden,  Sup.  Ct.  Pa., 
W.  N.  0.,  Jan.  10,  p.  589. 
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^LKcriovs.T'Contesied  election — Unchallenged,  unregietered  votes  counted, — 
Where  persons  vote  who  are  not  registered,  and  are  not  challenged  or  their 
votes  ohjected  to,  and  there  is  no  proof  that  they  were  not  voters,  their  votes 
should  be  counted,  the  presumption  being  that  they  were  legial  voters. — 
Kuykendall  v.  Harker,  Sup.  Ct.111.,  C.  L.  ^.,  Jan.  12,  p.  131. 

Eminxnt  Domaik. — Railroad  company — Measure  of  damages  for  land  taken — 
Advantages  accruing  to  adjoining^  but  separate^  tract  belonging  to  the  same 
owner  not  an  element  of  computation. — ^In  the  computation  of  damages  for 
land  taken  by  a  railroad  company,  the  law  has  regard  only  to  the  tract  of 
land  through  which  the  railroad  is  located,  considered  as  a  whole,  and  not  t<> 
the  person  of  the  owner.  Advantages  accruing  to  an  adjoining,  but  separate, 
tract  owned  by  the  same  person,  but  not  cut  by  the  railroad,  cannot  be 
taken  into  consideration  in  assessing  damages  for  the  property  actually 
taken. — Harrisburg,  etc.,  R.  R.  Co.  v.  Moore,  Sup.  Ct.  Pa.,  w .  ft.  C,  Jan. 
10,  p.  582. 

Evidence. — Judicial  notice — Judgment — Iaiw  of  sister  state — Btw — Judg- 
ment— Appeal. — 1.  Upon  a  judgment  of  a  sister  state  being  pleaded,  courts 
will  notice  ex  officio  the  law  thereof.  2.  A  judgment  by  the  law  of  New  York, 
though  appealed  from,  stands  until  reversed,  and  is  a  bar  to  an  action  involv- 
ing the  same  controversy. — ^Paine  v.  Schenectady  Ins.  Co.,  Sup.  Ct.  K.  I., 
Rep.,  Feb.  13,  p.  221. 

Presumption  of  payment  arisinafrom  lapse  of  time — Not  affected  hy  stat- 
ute of  limitations — How  affected  by  existence  of  war  during  the  running  of 
thejperiod  of  non-payment. — 1.  The  presumption  that  a  bond  has  been  paid« 
which  arises  after  a  lapse  of  twenty  years,  has  not  been  changed  or  abolished 
by  the  passage  of  the  act  of  limitations  to  suits  or  bonds.  2.  Such  presump- 
tion is  not  a  legal  bar ;  it  is  a  presumption  of  fact  which  must  be  held  to  be 
conclusive  unless  rebutted  b^  evidence  showing  satisfactorily  that  the  bond 
has  not  been  paid,  or  furnishmg  good  and  sufficient  reasons  why  longer  for- 
bearance has  been  given.  8.  If  the  parties  to  the  bond  reside  in  a  county 
whose  condition  was  such,  during  the  war,  as  to  render  it  highly  improba- 
ble that  debts  could  or  would  be  collected,  the  time  during  which  the  war 
continued  should  not  be  considered  as  forming  a  part  of  the  time  whose 
lapse  gives  rise  to  such  presumption  of  payment.  4.  If  it  be  shown  that,  by 
the  understanding  of  the  parties  by  whom  the  bond  was  executed,  it  was  not 
to  be  paid  till  a  future  time,  the  time  which  elapsed  from  the  giving  of  the 
bond  to  such  future  time  should  not  be  considered  as  forming  any  part  of 
the  time  whose  lapse  gives  rise  to  such  presumption,  though  the  bond  on 
its  face  be  payable  on  demand.  5.  A  rehearing  of  a  chancerv  cause  should 
not  be  allowed  on  the  eround  of  newlv-discovered  evidence  when  it  appears 
that  the  affidavit  of  the  witness  coul^  readily  be  had,  setting  out  the  new 
testimony,  but,  instead  of  its  beins  taken,  the  party  asking  a  rehearins^ 
merely  files  his  own  affidavit  that  he  helieves  the  evidence  of  such  witness  is 
material. — Hale  v.  Pack's  Exrs.,  Sup.  Ct.  App.  W.  Va. 

Witness — Incompetency — General  rule — Exception — Claim  to  testify — 

Insolvent  estates — Claimant's  -right  to  testify — Commissioners — Referee. — 
1.  If  a  party  who  is  excluded  from  testifying  under  a  general  rule  of  law 
would  avail  himself  of  a  right  to  testify  under  an  exception,  he  should  make 
his  claim  to  testify  under  the  exception  appear  at  the  trial.  2.  Revised 
Statutes,  chapter  66,  section  5,  provides  that  commissioners  of  insolvent 
estates  may  require  a  claimant  to  be  sworn,  and  may  examine  him  on  all 
matters  relating  to  his  claim.  Held^  that  this  provision  gives  him  no  privi- 
lege to  be  a  witness  at  his  own  instance  as  a  matter  of  right  Revised  Stat- 
utes, chapter  66,  section  16,  provides  for  an  appeal,  and  that  on  trial  before 
the  court  or  referees  the  creditor  may  be  examined  on  oath,  as  before  com- 
missioners. Held,  that  this  provision  gives  him  no  claim  to  testify  as  mat- 
ter of  right  before  a  referee. — White  v.  Brown,  Sup  Ct  Me.,  Rep.,  Feb.  6, 
p.  171. 

Executors  and  Abmhobtratobs. — Accounts — Necessity  for  vouchers  far 
credits  claimed — Item  for  *^ sundry  small  payments,"  when  disallowed — 
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Vouchers,  or  other  satisfactory  evidence,  must  be  produced  for  all  credits 
claimed  by  an  executor  in  the  settlement  of  his  account,  however  trifling  in 
amount  Accounts  of  payments  of  small  sums  for  incidental  expenses  should 
be  kept  to  indicate,  at  least,  accuracy  and  good  faith.  A  lumped  sum  for 
** sundry  small  payments"  cannot  be  supported  by  the  oath  of  the  account- 
ant that  he  *' thought  he  had  paid  about  that  amount." — ^Romig's  Appeal, 
Haffly's  EsUte,  Sup.  Ct.  Pa.,  W.  N.  C,  Jan.  10,  p.  636. 

•Gift. — Parol  gift  of  real  estate — What  necesaajy  to  constitute — Statute  of 
frauds — Adverse  possession —  What  necessary  to  constitute  against  co'heirs — 
Statute  of  limitations. — ^However  clear  the  evidence  of  a  gift  of  real  estate 
in  words  may  be,  the  statute  of  frauds  nullifies  it  unless  possession  was 
clearly  taken  and  held  under  the  gift  so  exclusively  as  to  show  that  the  pos- 
session can  be  attributed  to  the  gift  alone. — McElhiny  v.  Hope,  Sup.  Ct. 
Pa.,  W.  N.  C.  Jan.  17,  p.  649. 

HrsBAXD  Ajn>  Wife. — Marriage  procured  by  fraud, — 1.  A  marriage  procured 
by  fraud  is  voidable  only  at  the  election  of  the  party  defrauded.  2.  The 
party  who  commits  the  n*aud  is  bound,  and  remains  bound  until  the  party 
deceived  has  made  his  or  her  election,  and  will  thereafter  be  bound  or  not 
according  to  the  election  made.  Whether  an  election  after  discovering  the 
fraud  would  have  absolved  the  parties  from  the  obligations  of  the  marriage, 
without  the  judgment  of  a  court  annulling  the  marriage,  is  not  decided  in 
this  case.  3.  The  right  to  avoid  a  marriage  is  personal,  and,  if  not  taken 
advantage  of  by  a  party  in  his  lifetime,  it  cannot  be  exercised  after  his 
death  by  his  executors  or  devisees.  4.  A  widow  having  no  children  by  her 
last  husband  is  entitled  to  one-third  only  of  his  personal  estate,  if  he  left 
children  by  a  former  marriage.  Subsec.  4,  sec.  11,  ch.'31,  Gea.  Stat — 
Tomppert's  Exrs.  v.  Tomppert,  Ct  App.  Ky.,  C.  L.  J.,  Jan.  26,  p.  66. 

Iksuraxcb,  Fire. — Answers  of  assured  to  questions  contained  in  application 
for  insurance — Effect,  when  not  true,  on  insurance. — 1.  That,  when  a  policy  of 
insurance  contains  contradictory  provisions,  or  has  been  so  framed  as  to 
leave  room  for  construction  renoering  it  doubtful  whether  the  parties 
intended  the  exact  truth  of  the  appellant's  statements  to  be  a  condition 
precedent  to  any  binding  contract,  tne  court  should  lean  aigainst  that  con- 
struction which  imposes  upon  the  assured  the  obligations  of  a  warranty. 
The  policy  being  pceparea  by  the  attorneys  or  agents  of  the  insurance 
company,  its  words  should  be  construed  most  stron&^ly  against  itself.  2. 
That,  as  it  does  not  appear  that  the  parties  intended  tlie  validity  of  the  con- 
tract of  insurance  to  depend  upon  the  absolute  correctness  of  tne  estimates 
of  value,  and  as  it  does  appear  that  such  estimates  were  made  by  the  assured 
without  any  intention  to  defraud,  the  facts  found  do  not  support  the  Juds- 
roent — ^First  National  Bank,  etc.,  v.  Hartford,  etc.,  Ins.  Co.,  Sup.  Ct.  tJ.  S., 
C.  L.  N.,  Feb.  16,  p.  171. 

suction  to  repair — Mortgagee — Judgment-creditor — Notice — Limitation. 

— 1.  A  provision  in  a  policy  of  fire  insurance  by  which,  in  case  of  loss, 
it  is  made  optional  with  the  insurer  to  repair,  rebuild,  or  replace  the  prop- 
erty destroyed,  by  giving  notice  within  a  certain  time,  constitutes  a  contract 
exclusively  between  insurer  and  insured ;  neither  a  Judgment-creditor  nor  a 
mortgagee  can  interpose  to  prevent  its  performance.  2.  Where  the  insurer 
has  not  given  notice  of  an  intention  to  repair  within  the  time  specified,  no 
one  but  the  insured  can  take  advantage  of  it  and  require  the  payment  of  the 
insurance  money  instead.  Gaston  v.  Hardie,  76  N.  C.  460,  cited  and  ap- 
proved. —  Stamps  V.  Commercial,  etc.,  Ins.  Co.,  Sup.  Ct  K.  C,  Bep.,  Feo. 
13,  p.  216. 


—  Mutual  fire  insurance  companies — Policies  to  members — StispensUm  of 
protection  during  default  for  non-payment  of  assessment — Waiver  of 
default — Estoppel  by  matter  in  pais —  What  acts  of  the  company  are  insuf- 
ficient to  excuse  default. — ^Members  of  a  mutual  insurance  company,  whilst 
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in  de&ult  for  non-payment  of  asBessments,  have  no  standinj^  to  demand  puj- 
ment  of  losses  happening  during  such  default.  Failure  to  pay  an  assessment 
when  legally  due,  ipso  ficto  suspends  the  protection  of  the  policy  during  the 
default ;  upon  payment  of  such  overdue  assessment,  and  its  acceptance  by 
the  company,  before  loss,  the  policy  revives  in  ftill  vigor.  The  fact  that  a 
mutual  insurance  company  habituany  accepted  overdue  assessments,  and  by 
resolution  directed  notices  to  be  issued  to  members  that  a  penalty  woulii 
be  exacted  on  all  overdue  assessments  not  paid  before  date  named,  is  insuf- 
ficient to  excuse  from  default  a  member  whose  insured  property  was 
destroyed  in  the  interim  between  the  date  of  the  resolution  and  tne  arrival 
of  the  day  named.  Relations  between  a  mutual  insurance  company  and  its 
individual  members  discussed  per  Sterrett,  J. — Washing^n,  etc,  Ins.  Co. 
V.  Rosenberger  et  aL,  Sup.  Ct  ^a.,  W.  N.  C.,  Jan.  24,  p.  666. 

Parol  contract — Power  of  agent. — In  an  action  upon  a  parol  contract  of 

insurance  alle^sed  to  have  been  entered  into  by  defendant  tnrough  its  agent, 
B,  it  appeared  that  B  was  not  in  fact  authorized  to  make  contracts  of  insur- 
ance, but  merely  to  receive  and  forward  applications,  deliver  policies  sent  to 
him,  and  collect  premiums.  Heldj  in  view  of  the  evidence  in  the  case,  that 
there  was  no  valid  contract  of  insurance  between  the  parties,  and  that  a  non- 
suit was  properly  granted. — ^Fleming  v.  Hartford  Ins.  Co.,  8up.  Ct.  Wis., 
Rep.,  Feb.  27,  p.  288. 

Insubaxck,  Life. — A  policy  of  life  insurance  is  assignable. — A  policy  of  life 
insurance  is  a  chose  in  action.  The  sale  and  assignment  of  a  life  policy 
outstanding  and  valid,  and  containing  no  prohibition  of  such  alienation,  is 
good  though  made  to  one  who  has  no  interest  in  the  life  insured,  provided 
such  sale  and  assignment  is  a  hona-Jide  business  transaction,  and  not  a  device 
to  evade  law.  Q^aoere^  whether  in  Rhode  Island  a  person  can  legally  take 
out  an  orijzinal  policy  on  a  life  in  which  he  has  no  interest.-— Clark,  Admr., 
V.  Allen,  Sup.  Ct  R.  I..  Am.  L.  Reg.,  February,  p.  88. 

Lien,  Mechanic's. — Enforcement — Part  of  wall — Ocerhanaing  division  line. 
— Where  a  wall  is  so  constructed  that  a  part  of  it  overnangs  the  division 
line  of  adjoining  properties,  no  satisfactory  excuse  or  explanation  beint; 
given  therefor,  a  mechanic's  lien  thereon  cannot  be  enforcea. — McGuinntrss 
V.  Boyle  et  al.,  Sup.  Jud.  Ct.  Mass.,  Rep.,  Feb.  27,  p.  278. 


Locality  of  property  charged— Patent    error  in   description,  when  not 

fatal. — A  mechanic  s  claim  is  not  necessarily  invalid  because  of  an  obviously- 
inaccurate  description  of  the  locality  of  the  premises  charged,  if  the  error  6e 
not  such  as  to  directly  mislead  from  the  true  location,  and  if  there  be  enoucch 
in  the  general  description  contained  in  the  claim  to  identify  the  property  aod 
prevent  mistake.— Williams'  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  Feb.  7,  p.  24. 

T^e  railroad  lien  law — No  lien  for  supplies  furnished  or  labor  done  for 

sub-contractor. — Under  the  railroad  lien  law  of  Illinois,  no  lien  exists  in  favor 
of  any  one  who  may  have  done  labor  for,  or  furnished  materials  or  supplies 
to,  sub-contractors.  The  statute  not  having,  by  any  apt  words,  extended  the 
lien  thereb}'  g^iven  beyond  sub-contractors,  the  court  has  no  ri^ht  by  judi- 
cial construction  to  extend  the  meaning  of  the  act  beyond  the  intentiim 
plainly  expressed.  The  claims  in  this  case  being  against  remote  contractors 
no  lien  exists  against  the  railroad,  and  the  decree  of  the  court  below  is  erro- 
neous.— Cairo,  etc.,  R.  R.  Co.  v.  Watson,  Sup.  Ct  HI.,  C.  L.  N.,  Jan.  19, 
p.  141. 

National  Banks. — Rights  and  liabilities  of  shareholders — National  Bank- 
ing Actf  section  6139,  construed — Seller  and  purchaser — Elements  of  a 
completed  transfer — Certificates — TV-ansfer.^-l.  Under  the  National  Bank- 
ing Act  a  shareholder  has  the  right  to  make  an  actual  and  bona- fide  sale  and 
transfer  of  his  shares  to  any  person  capable  in  law  of  taking  and  holding  the 
same,  and  of  assuming  the  transferrer's  liabilities  in  respect  thereto;  and. 
in  the  absence  of  fraud,  this  right  is  not  subject  to  a  veto  Dy  the  directors  or 
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the  other  shareholders.  2.  Where  such  a  sale  of  shares  is  made,  and  ^e 
transfer  entered  on  the  hooks  of  the  hank,  the  transferrer  ceases  to  he  a 
shareholder,  and  is  freed  from  liahilitv  in  respect  of  such  shares.  8.  The 
provision  of  the  National  Banking  Act  (Key.  Stat.,  sec.  5189),  that  shares  shall 
be  '*  transferable  on  the  books  of  the  association,"  construed,  and  held  not 
to  give  the  directors  the  power  to  refuse  to  register  a  bona-fide  transfer  of 
stock  without  some  valid  and  sufficient  reason  for  such  refusal.  4.  As 
between  the  seller  and  purchaser  of  shares  in  a  national  bank,  the  sale  is 
complete  when  the  certificate  of  the  shares,  duly  assigned,  with  power  to 
transfer  the  same  on  the  books  of  the  bank,  is  delivered  to  the  buyer,  and 
payment  therefor  is  received  bv  the  seller;  and  either  the  purchaser  or  seller 
may  compel  a  registration  of  tiie  transfer  on  the  books  of  the  b6nk,  unless 
the  bank  has  some  valid  and  sufficient  ground  for  refusing  to  register  the 
transfer.  6.  The  defendant  I»aflin,  owning  full-paid  shares  of  stock  in  a 
national  bank  of  which  his  co-defendant,  Britton,  was  the  president,  employed 
a  broker  to  sell  the  same  in  the  market;  the  broker,  without  Laflin's  direc- 
tion or  knowledge  at  the  time,  sold  the  same  at  the  market  value  to  Britton 
individually,  and  received  in  payment  his  individual  check  on  the  bank  fur 
the  purchase-price,  and  delivered  to  the  purchaser  the  share  certificates 
assigned  in  blank,  with  blank  powers  of  attorney  thereon  endorsed,  author- 
izing the  transfer  of  the  shares  on  the  books  of  the  bank ;  subsequently, 
after  the  amount  of  the  check  had  been  collected,  but  on  the  same  day,  the 
president,  without  the  knowledge  of  Laflin  or  the  broker,  directed  the  book- 
keeper of  the  bank  to  credit  his  individual  account  with  the  amount  of  the 
check  which  he  had  given  for  the  shares,  and  to  transfer  the  shares  (the 
book-keeper  inserting  his  own  name  in  the  blank  power  of  attorney  as  attor- 
ney to  make  the  transfer)  to  Britton,  **  trustee,"  not  specifying  for  whom  he 
was  trustee,  and  charging  the  sum  to  the  "sundry-stock  account"  of  the 
bank,  all  of  which  was  done.  The  bank,  although  it  had  not  committed  any 
act  of  insolvency,  was  then  insolvent;  but  this  tact  was  not  known  by  Laflin 
or  the  broker.  Held^  that,  although  the  bank,  or  its  officers  for  it,  were 
prohibited  from  purchasing  its  own  shares  (Rev.  Stat.,  sec.  5201),  yet  that 
Laflin,  having  sold  in  good  faith,  without  notice  of  the  illegal  purpose  of 
Britton  in  buying  the  stock,  or  of  his  intended  misappropriation  of  the  fiinds 
of  the  bank  in  paying  therefor,  was  not  liable  to  pay  oack  to  the  receiver 
the  money  received  in  payment  for  the  shares. — Johnson,  Receiver,  v.  Laflin 
tt  al.,  U.  8.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  J.,  Feb.  15,  p.  104. 

State  tax  on  national  hank  shares — Act  of  Congress — Construetion- 


lUghts  to  exempt  particular  kinds  of  property. — 1.  The  act  of  Congress 
relating  to  the  taxation  of  the  shares  of  a  national  bank  requires  only  that 
the  state  taxation  upon  these  shares  shall  be  no  greater  in  proportion  or  per- 
centage than  upon  other  moneyed  taxable  capital  in  the  nands  of  citizens. 
.And  a  statute  relieving  the  capital  of  a  state  bank  from  taxation,  but  putting 
the  shares  in  the  assessment  of  the  property  of  the  shareholder,  with  a  like 
provision  to  apply  to  national  bank  shares,  is  no  violation  of  the  act  of  Con- 
gress. 2.  The  act  of  Congress  was  not  intended  to  cut  oflT  the  power  of  the 
state  to  exempt  particular  kinds  of  property.  —  Adams  et  aL  v.  Mayor,  etc., 
of  Nashville,  Sup.  Ct.  U.  S.,  Rep.,  Feb.  27,  p.  279. 

Usury, — If  a  national  bank  discount  a  note  at  a  usurious  rate  of  interest, 


paying  the  borrower  the  proceeds  less  the  interest,  it  can  recover  only  the 
face  of  the  note  less  the  entire  interest  received.  But,  if  such  note  be 
renewed,  the  borrower  paying  the  usurious  interest  out  of  his  pocket,  in 
advance,  the  defendant  may  recoup  or  recover,  in  an  independent  action, 
double  the  amount  of  the  entire  interest  paid  at  the  renewal.  If,  instead  of 
paying  the  usurious  interest  at  each  renewal,  it  be  added  to  the  principal  and 
included  in  the  renewal  notes,  the  bank  can  only  recover  the  amount  origin- 
ally paid  to  the  borrower — i.  «.,  the  amount  of  the  last  of  the  renewal  notes 
less  all  interest  included  in  it  — National  Bank,  etc,  v.  Davis,  U.  S.  Cir.  CU, 
1>.  Ind.,  0.  L.  J.,  Feb.  8,  p.  106. 

VOL.  4,  NO.  I — 10 
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Nbqliqence. — Actions  for  pergonal  injuries — Physical  examination  of  plaint- 
ijf, — ^In  an  action  for  personal  injury,  where  the  extent  of  the  injun'- 
18  in  dispute,  the  defendant  is  entitled,  on  motion,  to  an  order  of  the  court 
for  the  physical  examination  of  plaintiff  by  physicians.— Schroeder  v.  Chi- 
cago, etc.,  K.  K.  Co.,  Sup.  Ct.  Iowa,  C.  L.  J.,  Jan.  18,  p.  47. 

• Proximate    or  remote    cause — Intervening  agency —  When  proxitnity  of 

cause  not  a  question  for  jury — Undisputed  facts. — ^In  cases  of  injury  arising- 
from  alleged  negligence  it  is  generally  the  province  of  the  jury  to  determine 
the  proximity  of  the  cause  to  the  injury  complained  of;  where,  however, 
the  presence  of  an  intervening  agency  is  obvious,  arising  upon  undisputed 
facts,  it  is  not  error  for  the  court  to  withhold  the  case  from  the  jury. 
Defendant's  railroad  ran  along  the  bank  of  Oil  Creek;  by  reason  of  a  land- 
slide, unseen  by  the  engineer,  an  oil  train  was  thrown  A'om  the  track,  the 
tank-cars  burst,  and  the  burning  oil  floated  down  the  stream,  causing  the 
destruction  of  plaintiffs'  buildings  by  fire,  several  hundred  feet  distant  from 
the  place  of  the  railroad  acci^nt  Held,  that  the  burning  of  plaintiffs' 
buildings  was  not  such  a  natural  and  probable  consequence  of  the  negligence 
of  defendant's  engineer  (if  neglij^ence  there  were)  as  ought  to  have  been 
foreseen  by  him  as  likely  to  flow  m>m  his  act,  and,  therefore,  plaintiffs  could 
not  recover.  Held,  further^  that,  the  facts  being  undisputea,  the  evidence 
was  properly  not  submitted  to  the  Jury. — Hoag  &  Alger  v.  Lake  Shore,  etc.. 
R.  R.  Co.,  Sup.  Ct  Pa.,  W.  N.  C,  Jan.  24,  p.  661. 

-  When  a  Question  for  the  court — Trespasser — Injury  caused  by  excavation 
on  land — When  owner  not  liable, — When  one  in  the  legitimate  exercise  of 
dominion  over  land  makes  an  excavation  upon  it,  at  soma  distance  from  the 
public  way,  into  which  another,  who  would  be  a  trespasser  before  he 
reached  it,  falls  and  is  injured,  the  former  is  not  liable  for  the  accident,  nor 
is  he  bound  in  the  absence  of  exceptional  hazards  to  provide  exceptional 
safeguards.  An  owner  of  land  may  improve  it  in  his  own  time  and  wav,  so- 
that  he  violates  no  duty  to  any  adjacent  owner  nor  to  the  public  W..  a 
workman,  while  passing  from  his  work,  at  evening,  across  a  vacant  lot,  fell 
into  an  excavation  whicn  had  recently  been  dug  thereon,  and,  striking  his> 
head  against  a  cart  left  there  by  those  employed  in  the  work,  was  killed. 
It  appeared  that  he  had  been  engaged  during  the  day  in  removing  the  debrU- 
of  a  fallen  building  on  the  adjoining  lot,  from  whence  the  excavation  must 
have  been  visible,  and  that  the  excavation  was  eightv  feet  distant  fh>m  the 
street,  the  grade  of  which  was  considerably  below  the  level  of  the  lot  where 
the  accident  occurred.  In  an  action  by  his  widow  and  children  against  tht^ 
contractor,  who  had  possession  of  the  lot  for  the  purpose  of  making  the  em^n- 
vation  and  other  improvements,  heldj  that  they  could  not  recover.  himI 
that  the  jury  should  have  been  instructed  to  find  for  the  defendant  JW 
Woodward,  J. :  When  there  is  no  conflict  of  testimony,  and  either  the 
standard  of  individual  duty  has  been  iudicially  determined  or  the  richtp  of 
owners  of  property  have  been  judicially  defined,  the  decision  of  a  question 
of  negligence  affecting  individual  action  in  the  one  case,  or  the  exercise  of 
dominion  over  property  in  the  other,  becomes  the  duty  of  a  court    Negli- 

fence  is  to  be  found  upon  evidence,  and  is  not  to  be  presumed  from  the 
are  fact  of  the  occurrence  of  an  accident  on  a  defendant's  land.^S^ramlich 
V.  Wurst  et  al,.  Sup.  Ct  Pa.,  W.  N.  C,  Feb.  21,  p.  65. 

Nuisance. — Failure  of  a  railroad  to  give  signals  at  crossings. — It  is  the  duty 
of  a  railroad  company  to  cause  signals  to  do  given  where  the  safety  of  trav- 
ellers on  intersecting  roads  demands  that  a  warning  should  be  given  nf 
approaching  trains ;  and  a  habitual  failure  to  give  such  signals  or  warninpt 
is  an  offence  against  the  public — an  indictable  nuisance.— L.  &  N.  R.  R.  On 
v.  Commonwealth,  Ct  App.  Ky.,  C.  L.  J.,  Feb.  1,  p.  86. 

Partition. — Notice — What  constitutes  notice — Ratification. — In  order  to  divest 
the  interest  of  any  person  by  proceedings  in  partition,  it  is  necessary  that  he 
should  have  notice ;  and,  in  tne  absence  of  strong  evidence  of  ratification  by 
him,  such  proceedings  are  void  as  against  him.     A  partition  was  made  in 


DIGEST   OF   RECENT   CASES.  I47 

Partition — Continued, 

1844  ;  one  of  the  persona  interested  was  at  that  time  an  infant  six  years  old, 
who  received  no  notice  of  the  proceeding.  In  1860  she  received  from  her 
^ardian  $25  for  her  interest  in  the  land,  and  ^ave  him  a  receipt  in  full. 
Held,  that  this  was  insufficient  evidence  of  ratincation. — Stewart  v.  Miller, 
Sup.  Ct  Pa.,  W.  N.  C,  Jan.  17,  p.  662. 

Partxership. — Joint  ownership  of  a  steamboat — When  not  equivalent  to  apart" 
nership — Bill  of  sale  of  vessels — When  sufficient  notice  of  change  of  owners 
ship — ^ct  of  Congress  of  July  fS9,  1860 — Statute  of  limitations — Mutual  ac- 
counts. — When  no  other  relation  is  shown  hetween  the  shareholders  of  a 
$t«amhoat  than  that  which  arises  from  Joint  ownership,  a  partnership  will  not 
be  inferred.  The  disposal  of  one  of  the  interests  of  such  shareholders  by  a  bill 
of  sale  in  conformity  with  the  act  of  Congress  of  July  29, 1850,  is  valid  notice 
to  parties  with  whom  the  owners  have  had  dealings,  as  well  as  to  subsequent 
creiditors.  The  exception  to  the  statute  of  limitations  in  favor  of  mutual 
accounts  has  no  application  when  the  debit  side  of  the  account  consists  of 
charges  and  the  creait  side  of  cash  payments  on  account,  and  when,  conse- 

?uently,  the  right  of  demand  is  not  mutual. — ^Adams  v.  Carroll  &  Co.,  Sup. 
)t.  Pa.,  W.  NTC,  Jan.  81,  p.  2. 

Sheriffs  sale  of  partner's  interest  in  personal  property  of  the  firm — Pur* 

chaser  entitled  to  an  account  from  the  other  partner,  hut  not  entxtled  to  pos^ 
sesnon. — ^The  purchase  at  a  sheriff's  sale  of  the  interest  of  one  partner  in 
the  personal  property  of  a  partnership  does  not  entitle  the  purchaser  to  pos- 
session of  any  part  of  the  property.  Where  a  purchaser  of  such  interest 
leased  the  property  to  the  defendant  in  the  execution,  who  failed  to  comply 
with  the  terms  of  the  agreement,  and  refused  to  surrender  possession  at  the 
end  of  the  term,  held  (reversing  the  decree  of  the  court  oelow),  that,  the 
lease  being  invalid,  all  proceedings  to  put  the  purchaser  in  possession  of  the 

Sroperty  were    erroneous. — Durborrow's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C, 
an.  24,  p.  569. 

pATBNTa. — Motion  to  vacate  decree  for  collusion — Rights  of  third  parties. — 
On  motion  of  third  parties  to  vacate  decree  rendered  in  this  case  (reported 
M  U.  S.  780),  on  ground  of  collusion  between  parties  to  the  cause,  held^ 
that  there  was  failure  to  prove  collusion,  but  that,  under  the  circumstances, 
third  parties  interested  in  defeatine^  the  patents  in  question  should  have  a 
rehearing  when  a  new  case  came  before  the  court. — Cochrane  v.  Deener, 
Sup.  Ct.  U.  8.,  C.  L.  J.,  Jan.  11,  p.  26. 

PRACTTICB. — Province  of  court  and  jury — (^stion  of  fact — Test,  in  a  doubtful 
ease,  whether  evidence  is  sufficient  to  be  submitted  to  jury — Obligation  under 
seal,  in  form  of  a  promissory  note,  with  contingency — Evidence  of  the  hap' 
pening  of  such  contingency, — ^To  reouire  the  submission  of  a  case  to  a  jury 
there  must  be  evidence  of  such  a  cnaracter  that  the  mind  may  reasonably 
rest  upon  it,  though  it  may  be  with  some  hesitation.  It  is  not  too  much  to 
insist  that  there  shall  be  evidence  of  circumstances  on  which  the  conclusion 
asked  for  mav  be  reasonably  predicated.  A  binding  instruction  to  the  jury 
to  find  a  verdict  for  one  partv  is  proper  where  a  verdict  for  the  other  party 
could  not,  in  the  opinion  of  the  court,  be  sustained  by  sufficient  evidence. — 
Raby,  Exr.,  v.  Cell,  Sup.  Ct.  Pa.,  W.  N.  C,  Jan.  24,  p.  564. 

Railroads. — Ejectment — Right  of  way. — The  act  of  Congress  of  July  let, 
1862,  granting  a  nght  of  wa^,  to  the  extent  of  200  feet  on  each  side 
of  its  track,  to  the  Central  Pacific  Railroad  Company,  gives  that  company  a 
ri^ht  to  the  possession  of  the  eround  over  which  the  right  of  way  is  granted, 
exclusive  in  its  character;  and  that  company  may  recover  the  possession  of 
a  portion  of  the  same,  from  one  who  has  entered  thereon,  in  ejectment. — 
Central  Pacific  R.  R.  Co.  v.  Benitv,  U.  S.  Cir.  Ct.,  D.  Nev.,  C.  L.  N.,  Jan. 
26,  p.  147. 

Railroads,  Strkbt. — Construction  of  city  ordinance  governing  a  street-rail" 
way  company. — ^The  liability  of  the    horse-railway  company  for   filling. 
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paving,  and  repaving  that  part  of  the  streets  of  Chicago  occupied  by  its 
track  determined  against  the  company. — Chicago,  etc,  Co.  v.  City  of 
Chicago,  Sup.  Ct  His.,  C.  L.  N.,  Jan.  26,  p.  148. 

Liability  for  injury  io  passenger — Negligence — Contributory  negligence — 

When  a  question  for  the  jury — Duties  of  passengers  to  use  appliances  pro- 
vided for  their  safety — Personal  inconverUenee  in  using  such  applianeeSt  when 
an  eletnent  in  the  question  of  contributory  negligence. — A  woman  became  h 
passenger  on  a  crowded  street  car,  and,  being  unable  to  obtain  a  seat,  held 
the  hands  of  a  friend,  testifying  in  excuse  of  not  holding  on  to  a  hand-strap 
within  her  reach,  provided  for  the  use  of  standing  passengers,  that  it  was 
inconvenient  and  would  have  disarranged  her  dress.  She  was  thrown  down 
and  injured  by  the  sudden  stopping  ofthe  car  by  a  wheel-rest  at  the  terminus 
of  the  route.  The  court  submittea  to  the  jury  the  questions  of  neeligence 
and  contributory  negligence,  and  instructed  them  that,  if  the  plaintm  could 
not  conveniently  reach  the  hand-strap,  but  took  hold  of  the  hands  of  a  fellow- 
passenger,  it  was  for  the  jury  to  judge,  from  all  the  evidence,  whether  or  not 
this  was  sufficient  precaution,  and  all  that  a  prudent  woman  would  do  under 
the  circumstances.  Heldy  that  the  instruction  was  not  erroneous.  Per 
Curiam,  J.  **  Possibly  a  woman  may  be  so  fantastically  and  foolishly  hooped* 
wired,  and  pinned  up  as  to  deprive  her  of  her  natural  power  to  help  herself; 
but,  if  so,  the  question  is  one  of  fact  and  not  of  law,  and  so  we  incline  to 
leave  it,  instead  of  imposing  upon  our  brethren  below  the  difficult  duty  of 
pryinj?  into  the  artificial  stavs  of  the  plaintiff's  case.*' — West  Philadelpnia, 
etc.,  Ry.  Co.  v.  Whipple,  Sup.  Ct.  Pa.,  W.  N.  C,  Feb.  21,  p.  68. 

Rbplkvin. — Mixture  of  goods — Rights  of  oil  owners  to  an  aliquot  part  of 
mixture. — ^The  fact  that  the  plaintiff's  goods  have  been  commingled  with 
similar  ^oods  of  the  defendant  by  the  wrongful  act  of  a  third  party  is  not 
necessarily  a  bar  to  an  action  of  replevin.  J.  &  Co.  were  the  owners  of  an 
oil  refinery;  the  plaintiffs  and  the  defendants  were  respectively  the  owners 
of  two  oil  tanks ;  J.  &  Co.,  having,  with  defendants'  knowledge,  pipe  con- 
nection with  their  tank,  took,  without  authority,  oil  therefrom  lor  use  hv 
their  refinery,  and,  when  called  upon  to  return  it,  made  connection  between 
plaintiffs'  and  defendants'  tanks,  without  plaintiffs'  knowledge  or  consent,  and 
made  good  the  deficiency  to  the  defendants  with  oil  from  the  plaintiffs'  tank. 
Held^  that  no  title  to  the  oil  taken  from  plaintiffs'  tank  passea  to  defendants, 
and  that  replevin  would  lie.  Per  Paxson,  J.:  *'Had  the  character  of  the 
oil  been  so  essentially  changed  by  the  mixture  that  one  barrel  would  not  be 
the  equivalent  for  another  barrel,  the  case  would  have  presented  a  different 
question — one  that  we  are  not  now  required  to  pass  upon." — Wilkinson 
et  al.  V.  Stewart  et  aL,  Sup.  Ct.  Pa.,  W.  N.  C,  Feb.  21,  p.  70. 

8kt-ofp. — Principal  and  surety. — ^Whatever,  not  merely  personal,  would  be 
a  matter  of  defence  for  the  principal  debtor,  were  he  sued  alone,  should  be 
admitted  as  a  defence  in  favor  of  the  principal  and  surety  when  they  are 


setting-off  against  each  other  what  may  be  regarded  as  essentially  mutual 
debu.— Himrod  v.  Baugh,  Sup.  Cu  111.,  C.  L.  J.,  Feb.  1,  p.  87. 

Statute  of  Frauds.  —  Assumption  in  pursuance  of  an  act  of  Assembly  of  a 
statutory  liability  of  another,  not  toithin — Contract — Consideration. — The 
O.  &  P.  Railroad  Company  entered  into  an  agreement  to  pay  the  plaintiff  an 
annuity  of  $160,  in  composition  for  the  loss  of  her  husband  s  life,  caused  by 
an  accident  on  the  said  railroad.  The  O.  &  P.  Railroad  Company  was  after- 
wards mended  in  the  P.  Railroad  Company.  By  a  special  act  of  Assembly, 
approved  March  81,  1860,  it  was  provided  that,  in  case  the  P.  Railroad 
should  be  sold  under  certain  mortgages,  the  purchasers  should  become  a 
body  corporate,  with  power  to  assume  the  debts  of  the  P.  Railroad  and  issue 
stock  for  the  payment  of  the  same.    The  P.  Railroad  was  sold  under  certiuu 
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mor^ages,  and  was  afterwards  transferred  to  the  F.  Railioay  Company,  a 
corporation  formed  in  pursuance  of  the  act  of  81st  March,  1860.  In  an 
action  by  the  plaintiff  a^^nst  this  latter  company  for  the  payment  of  her 
aimuity,  held  (reversing  the  judgment  of  the  court  below),  that  the  question 
whether  the  P.  Railway  Company  assumed  the  liability  of  the  O.  &  r.  Rail- 
road, under  its  agreement  to  pay  the  plaintiff  an  annuity,  was  one  of  fact, 
and  oueht  to  have  been  submitted  to  the  jury.  Held,  further,  that  the  statute 
of  firauds  did  not  apply  to  this  case.  Held,  further,  that  there  was  a  sufficient 
cooaideration  to  support  an  assumption  of  tnis  debt  by  the  new  company ;  in 
fact,  that  this  was  a  statutory  liability  of  the  O.  &  P.  Railroad. — Pittsburg. 
etCL,  Ry.  Co.  v.  Stokes,  Sup.  Ct.  Pa.,  W.  N.  C,  Jan.  17,  p.  550. 

Taxss. — LimUation  of  taxation  in  corporate  charter  a  contract  not  alterable 
by  state  legtslaticn, — ^The  charter  of  a  bank,  granted  by  the  state  of  Ten> 
neasee,  contuned  this :  "  The  said  company  shall  pay  to  the  state  an  annual 
tax  of  one-half  of  one  per  cent  on  each  share  of  the  capital  stock  subscribed, 
which  shall  be  in  lieu  of  all  other  taxes."  Subsequently,  under  the  state 
revenue  law,  annual  taxes  were  imposed  on  shares  of  the  stock  amounting- 
to  one  and  one-sixth  percent,  thereon.  Held,  that  the  provision  as  to  taxation 
contained  in  the  charter  was  a  contract  between  the  state  and  the  corpora- 
tion limiting  the  amount  of  taxation,  and  that  the  revenue  law  authorizing 
a  greater  taxation  was  in  contravention  of  the  contract,  and  invalid  under  the 
Federal  constitution. — ^Farrington  v.  The  State  of  Tennessee,  Sup.  Ct  U.  S.,. 
Alb.  L.  J.,  Feb.  16,  p.  128. 

Sanngs  bank — Excise  on  franchise — Business  enjoined — Subject  of  tax— 


lAptidation — Liability  for  taxes, — 1.  An  excise  may  be  laid  upon  the  fran- 
chise of  a  corporation  transacting  a  particular  business  in  this  state.  Being 
a  tax  upon  the  privilege  of  transacting  business,  if,  when  the  tax  is  to  be 
assessed  and  is  declared  to  accrue,  the  corporation  has,  for  the  purpose  of  trans- 
acting its  business,  practically  ceased  to  exist,  and  can  no  longer  enjoy  the 
privilege,  then  no  tax  can  be  enacted.  2.  The  excise  is  not  laid  upon  prop- 
erty, or  upon  the  business  transacted,  but  upon  the  value  of  the  franchise 
upon  a  given  day  named  in  the  statute.  8.  Where,  prior  to  the  assessment 
of  the  tax,  a  savings  bank  subject  to  the  tax  had  been  placed  in  the  hands  of  a 
receiver,  and  perpetually  enjoined  from  transacting  any  business,  and  its 
affairs  were  being  wouna  up,  held,  that  the  claim  of  the  commonwealth  to- 
recover  itxe  tax  was  invalid. — Commonwealth  v.  Lancaster  Savings  Bank. 
Sup.  Jud.  Ct.  Mass.,  Rep..  Feb.  6,  p.  172. 

Tbleorafh  Companies — Liability  of  telegraph  company  for  failure  to  deliver 
message — Damages. — 1.  In  case  of  a  breach  of  contract,  actual  damages  not 
being  proved,  nominal  damages  may  be  recovered.  2.  In  case  of  failure  to 
deliver  a  telegraphic  message,  the  company  is  only  liable  for  such  damagea 
as  naturally  now  from  the  breach  of  contract,  or  such  as  may  fairly  be  sup- 
posed to  have  been  within  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made.  8.  If  the  telegraph  company  is  in  default,  but  their 
default  is  made  mischievous  to  a  plaintiff  only  oy  the  operation  of  some 
other  intervening  cause,  such  as  the  dishonesty  of  a  third  person,  the  rule 
**  causa  proxima  non  remota  spectatur  "  applies,  and  the  company  cannot  be 
made  responsible  for  the  loss  occasioned  by  the  act  of  such  third  person. 
4.  Defendant  having  filed  an  answer  to  the  petition,  and  plaintiff  thereupon 
filing  an  amended  petition,  to  which  defendant  answers  without  making  the 
original  answer  part  of  the  second  answer,  the  case  stands  for  trial  on  the 
amended  pleadings,  and  the  original  pleadings  are  disregarded. — First 
National  Bank,  etc.,  v.  Western  Union  Telegraph  Co.,  Sup.  Ct  Comm. 
Ohio,  C.  L.  N.,  Feb.  2,  p.  167. 

TsESPAJSS. — Roads  and  bridges — Act  of  February  19,  1849 — Railroad  cor^ 
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poratiom — Eminent  domain — Trespasa — Authority  of  agents  when  a  ques- 
tion/or a  jury, — A  railroad  company,  haying  occupied  a  portion  of  a  public 
highway,  and  having  taken  away  a  bridge,  neglected  to  replace  the  bridge. 
The  road  commissioners  undertook  the  work,  and  let  the  contract  to  a  con- 
tractor, who  entered  upon  the  railroad  company's  ground.  There  was 
evidence  of  assent  to  the  location  by  the  railroad  company's  superintendent, 
who,  however,  denied  both  his  assent  and  authority  to  assent.  When  the 
bridge  was  nearly  completed,  employes  of  the  railroad  company  drove  the 
contractor  firom  his  work  and  tore  up  the  bridge.  In  an  action  of  trespa.«s« 
by  the  contractor,  the  court  instructed  the  jury  to  find  a  verdict  for  the 
defendants,  on  the  ground  that  the  plaintiff  had  no  authority  to  enter  on  the 
company's  premises.  Held  (reversing  the  judgment  of  the  court  below^. 
that  the  question  of  the  scope  of  the  superintendent's  authority,  and  of  his 
agreement,  was  for  the  jury,  ffeld,  Jurther,  that,  if  the  superintendent** 
authority  and  agreement  h*ad  been  proved,  the  olaintiff  would  have  been 
entitled  to  recover. — ^Bean  v.  Howe  et  al.,  Sup.  Ct.  Pa.,  W.  N.  C,  Jan.  31, 
p.  5. 

Trusts. — TVust  fund — PerverHon — Remedy — Equity — Sovereignly^ — Return  <•/ 
property  held  unthout  consideration — Money  deposited — Conversion  byjoublic 
officer. — ^1.  The  interposition  of  equity  is  not  necessary  where  a  trust  fund  is 
perverted.  The  cestui  que  trust  can  follow  it  by  law  as  far  as  it  can  be 
traced.  2.  The  United  States,  like  an  individual,  is  bound  to  return  prop- 
erty which  has  been  brought  into  its  possession  by  the  authorized  act  of  its 
agent,  and  which  it  holds  without  consideration  given  therefor.  Their  sov- 
ereignty is  in  no  wise  involved  in  the  matter.  8.  Where  money  has  gone 
into  the  coffers  of  a  sovereignty  through  the  fraud  of  an  agent  thereof,  that 
money  cannot  be  held  against  the  claim  of  the  injured  party.  Such  acts  of 
the  agent  confer  no  rights  on  his  principal. — United  States  v.  State  National 
Bank,  etc.;  Merchants^  National  Bank,  etc.,  v.  United  States,  Sup.  Ct.  U.  S., 
Rep.,  Feb.  18,  p.  198. 

IIVaste. — Open  mines — Life  tenant — Right  of  life  tenant  to  pursue  under- 
ground veins  of  open  mines  restricted. — ^A  died  seized  of  two  tracts  of  land 
separated  by  an  intervening  tract.  Upon  one  of  them  a  coal  mine  had  been 
opened  in  A's  lifetime.  A's  widow,  wno  was  tenant  for  life  under  A's  will, 
leiised  both  the  tracts  to  the  Westmoreland  Coal  Company,  who  owned  the 
intervening  tract.  The  Coal  Company  pursued  underground  a  vein  of  coal, 
from  the  open  mine  on  one  tract,  tnrough  their  intervening  tract,  and  within 
the  boundary  of  the  other  tract.  Held^  that  the  taking  of  coal  from  the 
second  tract  constituted  waste. — ^Westmoreland  Coal  Co.'s  Appeal,  Sap.  Ct. 
Pa.,  W.  N.  C,  Jan.  10,  p.  688. 

Will. — Construction  of—Intention. — ^P.  devised  and  bequeathed  to  his  widow 
inter  alia,  two  houses  and  ninety  shares  of  bank  stock,  "to  have  aitd 
to  hold  and  enjoy  the  rents,  issues,  and  profits  of  the  said  houses  and 
stock  for  and  during  the  term  of  her  natural  life,"  and  directed  that  the 
residue  of  his  estate,  real  and  personal,  *'  shall  descend  and  be  divided  in  the 
same  manner  and  proportions  as  is  directed  by  the  laws  of  Pennsylvania  in 
cases  of  intestacy,  saving,  however,  my  wife's  mterest  therein."  HelcL,  that 
the  testator  intended  to  save  only  her  interest  in  his  property  not  affected  by 
the  prior  devises  and  bequests.  Held^  further ^  that  sne  took  a  life  estate 
merely  in  the  bank  stock,  and  that  at  her  death  it  would  go  to  his,  and  not 
to  her,  heirs. — Underwood's  Appeal,  Freeman's  Estate,  Sup.  Ct  Pa.,  AV.  N. 
C,  Jan.  17,  p.  658. 

Estate — Legal  or  equitable — Devise  for  life — Remainder  to  T.  in  truMt — 

Execution   aaainst  Y. — Sale  of  Y.^s  interest — Innocent  purchaser — K.  at 
heir. — 1.  A  dfevise  of  land  to  M.  B.  during  her  natural  life,  and,  upon   her 


DIGEST   OF   RECENT   CASES.  IS! 


Will — Cdntmued. 


death,  "  the  title  of  said  land  to  be  vested  in  T.  O.  B.,  for  the  support  and 
benefit"  of  A.,  B.,  and  C,  and,  in  case  Y.  O.  B.  should  die  before  M.  B., 
then  "the  title  of  the  land  to  vest"  in  A.,  B.,  and  C,  conveys  the  legal 
title,  after  the  death  of  the  life  tenant,  to  Y.  O.  B.,  in  trust  for  A.,  B.,  and 
C.  2.  Aiter  probate  of  the  will,  purchasers  at  a  sherifTs  sale  under  execu- 
tions against  Y.  O.  B.  were  not  innocent  purchasers  without  notice. — 
Booker  et  at.  v.  Carlisle,  Gt.  App.  Ky.,  Bep.,  Feb.  6,  p.  170. 

—  Lapsed  Devise — Heirs  at  law — Residuary  devisee. — ^Where  the  devii»ee 
of  real  estate  (who  is  not  within  the  provisions  of  the  acts  of  April  8,  1883, 
and  May  6,  1844^  dies  after  the  date  of  the  will,  but  before  the  testator,  the 
estate  ctevised  will  go  to  the  heirs  at  law  of  the  testator,  unless  the  language 
of  the  residuary  clause  indicates  a  special  intent  to  pass  lapsed  devises  into 
the  residue. — Tard,  Exr.,  v.  Murray  ci  aL,  Sup.  Ct  Pa.,  W.  N.  C,  Feb.  7,. 
p.  21. 
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February',  p.  81. 
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/.  A  CHAPTER  OF  BLUNDERINGS  ON  AND  OFF 
THE  BENCH,  AND  OF  THEIR  CAUSES  AND  REM- 
EDIES. 

I.  Professional  Blindness  as  to  the  Rules  of  statutory  Interpretation. 

II.  Mistake  of  Fact  as  an  Excuse  for  Crime. 

III.  Remedies  for  judicial  Blunderings. 

• 

I  am  to  write  of  blunderings.  The  entire  subject  would 
be  too  large  for  an  article ;  but  something  may  here  be 
given  of  general  doctrine,  and  something  of  illustration.  Let 
us  consider:  I.  Professional  blindness  as  to  the  rules  of 
statutory  interpretation.  II.  Mistake  of  fact  as  an  excuse 
for  crime.   III.  Remedies  for  judicial  blunderings. 

/.  Professional  Blindness  as  to  the  Rules  of  statutory  Inter^ 
pretation,  —  There  are  a  few  legal  subjects  on  which  the 
entire  profession  seem  to  be  forsworn  to  ignorance.  Promi- 
nent among  them  is  the  subject  of  the  interpretation  of 
statutes.  There  is  not  a  day  in  the  professional  life  of  any 
lawyer  who  does  a  respectable  amount  of  business  in  which 
he  has  not  occasion  to  consider  the  interpretation  of  some 
statute.  Yet,  if  you  look  into  his  library,  you  find  no  book 
on  the  subject ;  or  if  into  the  chamber  of  his  brain,  where  he 
keeps  his  legal  knowledge,  you  discover  nothing  on  the  topic 
there.  The  majority  of  lawyers  appear  not  even  to  under- 
stand that  it  is  a  subject,  or  is  governed  by  any  rules.  They 
know  too  little  about  it  to  comprehend  their  deficiencies  or 
their  needs.  Good  common  sense,  as  they  term  the  un- 
VOL.  4,  NO.  2 — 1 1 
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aided  speculations  of  their  own  minds,  is,  according  to  some, 
adequate  to  any  emergency,  connected  with  this  question ; 
according  to  others,  there  are  no  rules,  and  any  study  of  the 
subject,  or  the  reading  of  any  book  upon  it,  would  be  a 
mere  waste  of  time  A  reviewer,  in  a  legal  periodical,  not 
long  ago  mounted  to  the  grand  climax  of  the  idea  when, 
writing  to  instruct  his  readers  regarding  a  particular  book 
relating  to  the  topic,  he  declared,  after  employing  a  few 
phrases  to  show  his  ignorance  of  the  subject,  and  even  of 
the  book  before  him,  that,  in  the  nature  of  things,  such  a 
book  could  be  of  no  permanent  value,  because  the  statutes 
are  constantly  changing! 

All  things  on  earth,  all  in  the  part  of  heaven  of  which  we 
have  any  knowledge,  and  all  in  so  much  of  hell  as  human  eyes 
can  discern,  are  indeed  changing ;  but,  be  the  statutes  tink- 
ered however  much  and  often,  the  changes  in  them  are  slight 
compared  with  those  in  most  other  things.  And,  small  or 
great,  the  rules  to  interpret  them  are  to  a  very  inconsiderable 
extent  statutory ;  so  that  the  doctrines  of  statutory  interpreta- 
tion change  less  than  those  pertaining  even  to  real  property. 
They  are  the  most  permanent  and  fixed  of  all  the  doctrines 
of  our  law  —  the  most  fit  for  a  common-law  treatise. 
Not  only  is  a  book  on  the  interpretation  of  statutes  emphatic- 
ally on  the  common  law,  but  it  is  on  the  most  stable  and  least 
shifting  part  of  the  entire  system. 

No  lawyer  who  looks  into  the  question,  or  even  pauses 
for  a  moment  to  think  upon  it,  can  fail  to  see  that  this  is  so. 
Yet  how  different  is  the  common  thought  of  the  profession  ! 
This  will  be  palpable  from  the  following  facts : 

The  late  Theodore  Sedgwick  wrote  two  approved  books 
on  the  law — the  one  on  the  "Measure  of  Damages,"  and  the 
other  on  the  "Interpretation  of  Statutes  and  our  written  Con- 
stitutions." While  the  former  of  these  books  was  in  its  sec- 
ond edition,  the  latter  appeared,  in  1857.  Not  until  1874, 
seventeen  years  afterward,  was  there  a  call  for  a  second  edi- 
tion of  the  latter  book,  and  then  the  former  was  in  its  sixth 
edition.  Yet  the  average  practitioner  has,  at  least,  a  half 
dozen  questions  to  answer  on  the  interpretation  of  statutes  to 
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one  on  the  measure  of  damages ;  so  that  the  more  successful 
book  ought  to  be  the  one  which  is  so  very  much  the  less  suc- 
cessful. There  was  no  American  book  on  either  subject  to 
-compete  with  Sedgwick's,  and  no  English  one  selling  to  an 
extent  varying  the  effect  of  this  statement.  It  shows,  I 
repeat,  that  the  lawyers,  in  general,  understand  too  little  of 
this  common-law  subject  of  the  interpretation  of  statutes  to 
be  able  to  discern  their  own  needs. 

Of  a  like  import,  though  presenting  a  less  strong  contrast, 
is  what  I  understand  to  be  thus  far  the  fact,  that,  of  Bishop's 
series  of  works  on  the  criminal  law,  the  bne,  in  a  single  vol- 
ume, on  "  Statutory  Crimes  "  sells  somewhat  less  than  either 
of  the  other  two ;  yet  it  has  no  competitor,  either  in  England 
or  the  United  States.  It  treats  of  the  parts  of  the  criminal 
law  most  used,  and  on  which  the  largest  number  of  questions 
arise ;  of  topics  as  little  affected  by  statutes  as  any  other ; 
and,  what  is  of  special  note,  it  contains,  in  a  compact  form, 
as  given  in  no  other  book  in  a  lawyer's  library,  those 
every-day  principles  of  statutory  interpretation  which  are 
applicable  equally  in  civil  causes  as  in  criminal.  Were  it  not 
for  the  peculiar  want  of  understanding  of  the  subject  pre- 
vailing throughout  the  profession,  that  volume  would  have  a 
vastly  more  rapid  sale  than  the  other  works  of  the  series. 

Further  views  of  this  topic  will  appear  in  connection  with 
our  next,  namely : 

//.  Mistake  of  Fact  as  an  Excuse  for  Crime.  —  The  division 
of  our  jurisprudence  into  its  two  departments  of  civil  and 
criminal  reveals  some  marked  contrasts.  For  example,  in 
the  civil  the  object  is  to  establish  what  is  just  and  expedient 
between  private  persons ;  hence,  in  various  situations,  one 
who  is  personally  without  fault  is  compellable  to  pay  dam- 
ages to  another.  On  the  other  hand,  the  criminal  law  is  for 
the  punishment  of  persons  who  are  in  fault,  as  a  means  of 
restraining  them  and  deterring  others  from  evil-doing.  And 
the  universal  doctrine  of  this  department  is  that  one  whose 
mind  is  free  from  wrong  is  not  to  be  punished.     To  punish 
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such  a.  person  would  be  unjust,  and  no  state  can,  with 
punity,  commit  injustice.  But,  further  than  this,  the  pre 
sition  is,  I  believe,  accepted  among  all  who  have  reaso 
on  the  subject  that  even  just  punishment  should  not  be 
flicted  except  where  it  may  have  a  restraining  power.  Pi 
goes  even  further,  without,  it  seems,  contravening  gen 
doctrine,  observing :  "  Punishment  is  an  evil  to  which 
magistrate  resorts  only  from  its  being  necessary  to  the  ] 
vention  of  a  greater.  This  necessity  does  not  exist  w 
the  end  may  be  attained  —  that  is,  when  the  public  may 
defended  from  the  effects  of  the  crime — -fiy  any  other  e. 
dient." ' 

This  entire  doctrine  pertains  to  our  criminal  law  —  no 
our  civil  —  the  same  as  it  does  to  our  public  ethics 
economy.  In  the  words  of  Lord  Kenyon,  as  to  the  for 
of  the  two  propositions  above,  "  it  is  a  principle  of  nat 
justice,  and  of  our  law,  that  actus  nonfacit  reum  nisi  men 
rea.  The  intent  and  the  act  must  both  concur  to  constitute 
crime."  '  This  doctrine  is  as  familiar  as  it  is  fundamei 
and  authorities  to  it  might  be  piled  up  to  fill  an  entire  nun 
of  this  Review.  The  precise  act,  to  be  punished,  need 
in  all  cases  have  been  speciBcally  meant ;  but  in  all  c 
it  must  have  been  the  product  of  some  sort  of  evil  in 
mind.  For  example,  a  mere  indifference  or  carelessi 
where  carefulness  is  a  duty,  or  an  intent  to  do  one  partic 
wrong  when  another  follows  not  meant,  or  a  voluntar> 
capacitating  or  maddening  of  one's  self  by  strong  di 
will,  in  many  cases,  stand  in  the  stead  of  the  specific  cr 
nal  intent.^  But  without  some  sort  of  mental  culpabi 
there  is  no  crime.  If  there  was,  another  of  the  foregi 
principles  would  still  forbid  its  being  punished.  All  that 
man  can  do  is  to  intend  well,  and  to  employ  his  facultie 
the  best  of  his  ability  and  put  forth  his  full  exertions  to  ; 
vent  evil.     If,  in   spite  of  all,  evil  unmeant  comes  from 

■  Paley's  Moral  Phil.,  b.  6,  ch.  9,  par.  i, 

'  Fowler  V.  Padget,  7  T.  R.  509.  514. 

3  See,  for  a  Tuller  cxplaDation,  i  Bishop's  Cr.  Lftw,  dth  ed.,  {{  2S5-35 
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act,  it  can  restrain  neither  him  nor  any  other  person  to  punish 
him.  Hence  the  state,  whose  will  the  courts  expound, 
ought  not  to  punish  him.     To  illustrate : 

In  cities  and  villages  where  the  people  do  not  keep  cows 
they  need  pure  milk  as  much  as  they  do  in  the  country. 
Without  it  many  an  infant,  and  perhaps  occasionally  an 
■adult,  who  now  live  with  it,  would  die.  •  Moreover,  it  is  an 
important  article  of  food  for  all  classes;  and  he  who  supplies 
it  is  a  benefactor.  So  that,  in  some  of  our  states,  the  sell- 
ing of  adulterated  milk  is  made  an  indictable  offense.  And 
a  dealer  ought  to  be  held  to  a  high  degree  of  caution  as  to 
the  milk  he  sells.  But  in  a  single  instance  there  may  be  an 
adulteration  which  it  is  impossible  he  should  know  of  or 
avoid,  however  extreme  his  caution  may  be.  Suppose  such 
an  instance  occurs,  and  the  dealer  is  punished ;  if  he  does 
not  leave  the  business,  to  the  detriment  of  the  public  inter- 
-ests,  the  punishment  can  have  no  effect  to  prevent  the  repe- 
tition of  the  same  thing,  either  by  him  or  by  any  other 
•dealer.  Hence  punishment  should  not  be  inflicted  even  if 
it  were  deserved.  And  when  we  consider,  also,  that  it  is  not 
<leserved,  but  is  a  gratuitous  and  wicked  wrong  inflicted  on 
an  innocent  party,  no  fit  word  to  characterize  it  is  found  in 
the  language. 

One  form  of  the  doctrine  of  the  criminal  intent  is  that,  if  a 
man  honestly  intends  to  obey  the  law,  and  uses  due  care  and 
caution  to  ascertain  the  facts,  yet  is  misled  concerning  them, 
then,  if  he  does  what,  were  the  facts  as  he  thus  believes 
them  to  be,  would  be  no  violation  either  of  the  law  which  he 
intends  to  obey  or  of  any  oth^r  legal  or  social  duty,  he  is 
not  punishable,  though  under  the  actual  facts  he  would  be 
liad  he  known  them.  The  purpose  which  prompts  his 
actions  being  in  accord  with  his  whole  duty,  no  accident  be- 
yond his  control,  such  as  occurs  when  he  is  misled  concern- 
ing facts,  can  make  a  mere  external  act,  to  which  nothing  in 
the  mind  corresponds,  a  proper  subject  of  punishment. 
Within  this  general  doctrine  there  may  be  differences  on 
minor  points ;  but  I  have  purposely  stated  it,  not  with  exact 
reference  to  them,  but  in  a  form  to  excuse  no  one  who 
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would  not  be  excusable  by  all  opinions,  according  to  the 
rules  of  the  common  law. 

A  familiar  illustration  of  the  doctrine  may  be  seen  in  an 
old  case,  in  which  it  was  held  that  one  is  not  punishable  for 
killing  in  the  night  a  member  of  his  own  household  whom  he 
mistakes  for  a  burglar,  "  for  he  did  it  ignorantly,  without  in- 
tention to  hurt  the  said  Frances."  ^ 

Again,  a  statute  in  Massachusetts  provided  that,  **  if  any 
person  shall  be  found  in  a  state  of  intoxication  in  any  high- 
way, street,  or  other  public  place,  any  sheriff,  deputy-sheriff^ 
constable,  watchman,  or  police-officer  shall,  without  any 
warrant,  take  such  person  into  custody  and  detain  him  in 
some  proper  place  until,  in  the  opinion  of  such  officer,  he 
shall  be  so  far  recovered  from  his  intoxication  as  to  render  it 
proper  to  carry  him  before  a  court  of  justice."  Thereupon 
an  officer,  having  **  reasonable  or  probable  cause  to  believe  "" 
that  a  person  was  thus  intoxicated,  arrested  him,  while  in 
fact  he  was  not;  and,  being  indicted  for  this  as  for  an 
assault  and  battery,  the  court  held  him  to  be  justified.  After 
stating  from  Blackstone  the  common  doctrine  as  to  mistake 
of  fact.  Hoar,  J.,  delivering  the  opinion  of  the  court,  pro- 
ceeded :  "  This  principle  is  recognized  by  all  the  best  au- 
thorities upon  criminal  law.  Thus,  in  Russell  on  Crimes, 
volume  I  (7th  Am,  ed.),  it  is  said  that, '  without  the  consent 
of  the  will^  human  actions  cannot  be  considered  as  culpable ; 
nor,  where  there  is  no  will  to  commit  an  offence,  is  there 
any  just  reason  why  a  party  should  incur  the  penalties  of 
a  law  made  for  the  punishment  of  crimes  and  offences.* 
And  in  Hale's  Pleas  of  the  Crown,  volume  i,  page  15,. 
the  general  doctrine  is  stated  that,  '  where  there  is  no  will 
to  commit  an  offence,  there  can  be  no  transgression.'  See, 
also,  I  Gab.  Cr.  Law,  4.  And,  in  all  these  writers,  ignorance 
of  fact,  unaccompanied  by  any  criminal  negligence,  is  enu- 
merated as  one  of  the  causes  of  exemption  from  criminal 
responsibility."  5 

Illustrations  of  this  sort  might  be  repeated   indefinitely ; 

4  Levelt*s  Case,  stated  Cro.  Car.  538. 

5  The  Commonwealth  v.  Presby,  14  Gray,  65,  67. 
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but  in  this  connection  I  shall  simply  mention  one  other, 
which  I  select  because  it  bridges  over  the  argument  to  my 
next  proposition.  It  is  that  if  a  person  is  insane,  not  in  all 
his  faculties,  but  simply  to  the  extent  of  having  insane  de- 
lusions which  he  accepts  as  facts,  then,  if  a  thing  falsely  be- 
lieved to  be  true  is  such  as  would  justify  him  in  taking 
another's  life  were  it  a  reality,  and,  impelled  thereby,  he 
takes  the  life,  he  is  not  punishable.  So  it  has  been  clearly 
adjudged  in  Massachusetts^  and  in  England,^  and  the  doc- 
trine is  everywhere  accepted  as  sound.  "  If,"  asked  the  House 
of  Lords,  questioning  the  common-law  judges,  "a  person 
under  an  insane  delusion  as  to  existing  facts  commits  an 
offence  in  consequence  thereof,  is  he  thereby  excused  ?  "  "  To 
which  question,"  replied. Lord  Chief  Justice  Tindal,  "the 
answer  must,  of  course,  depend  on  the  nature  of  the  delu- 
sion ;  but,  making  the  assumption  *  *  *  that  he  labors 
under  such  partial  delusion  only,  and  is  not  in  other  re- 
spects insane,  we  think  he  must  be  considered  in  the  same 
situation  as  to  responsibility  as  if  the  facts  with  the  respect 
to  which  the  delusion  exists  were  real.  For  example,  if, 
under  the  influence  of  his  delusion,  he  supposes  another 
man  to  be  in  the  act  of  attempting  to  take  away  his  life,  and 
he  kills  that  man,  as  he  supposes,  in  self-defence,  he  would 
be  exempt  from  punishment.  If  his  delusion  was  that  the 
deceased  had  inflicted  a  serious  injury  to  his  character  and 
fortune,  and  he  killed  him  in  revenge  for  such  supposed  in- 
jury, he  would  be  liable  to  punishment."  ® 

"  It  would  be  singular,  indeed,"  said  Hoar,  J.,  in  the  Massa- 
chusetts case,  wherein  an  ofBcer  took  up  a  person  in  the 
streets  for  being  drunk,  when  he  was  not,  "  if  a  man  deficient 
in  reason  would  be  protected  from  criminal  responsibility, 
and  another,  who  was  obliged  to  decide  upon  the  evidence 
before  him,  and  used  in  good  faith  all  the  reason  and  facul- 
ties which  he  had,  should  be  held  guilty."  ^ 

*  The  Commonwealth  v.  Rogers,  7  Mete.  500. 

7  Opinion   on   Insane  Criminals,  8  Scott,   N.  R.  505;  i  C.  &  K.   130^ 
note ;  10  CI.  &  Fin.  (in  McNaghten's  case)  200. 
^  Ibid,,  at  p.  135  of  the  report  in  C.  &  K. 
9  The  Commonwealth  v.  Presby,  14  Gray,  65,  68,  69. 
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This  brings  us  to  an  extraordinary  series  of  professional 
and  judicial  delusions,  next  to  be  considered. 

No  one  ever  doubted  that,  if  a  statute  says,  "  Whoever 
does  so  and  so  shall  be  punished,"  it  does  not  subject  to 
punishment  an  insane  person,  or  a  person  under  the  age  of 
seven  years.  But  why  not  ?  The  Legislature  has  made  no 
exception.  Is  not  the  legislative  will  to  be  obeyed  ?  What 
right  has  a  court  to  set  up  its  notions  against  the  express 
command  of  a  statute  ?  If  the  statute  is  wrong,  let  the 
prosecuting  officer  enter  a  nolle  prosequi ;  or,  if  he  does  not 
choose  to  do  this,  let  the  governor  pardon  the  offender  after 
conviction.  Why  look  to  the  judges  for  mercy,  when  their 
function  is  awful  justice? 

Still,  in  spite  of  these  high  considerations,  what  is  thus 
assumed  to  be  the  legislative  will  is  disobeyed  every  time 
an  insane  person,  or  an  infant  below  the  age  of  legal  ca- 
pacity, is  set  at  the  bar  of  a  court  for  trial.  There  is  no 
exception,  and  no  complaint  that  the  judges  act  in  contempt 
of  the  legislative  authority.  But  there  are  localities  in 
which — not  always,  but  now  and  then,  and  not  in  accord- 
ance with  any  intelligible  rule  yet  discovered  —  the  judges, 
when  an  unfortunate  person  who  has  done  the  best  he 
could,  yet  has  been  misled  as  to  some  fact,  is  brought  be- 
fore them,  having  violated  the  letter  of  a  statute  by  act^  yet 
not  by  intent,  resort  to  the  high  considerations,  and  turn  him 
over  to  such  mercy  as  he  can  find  in  the  prosecuting  officer 
or  the  governor.  The  legislative  will,  they  tell  us,  is  plain* 
The  prosecuting  officer  may  disregard  it,  but  the  judges 
should  do  better,  and  mind.  Or,  if  the  governor  chooses,  he 
may  accomplish  by  the  pardoning  power  what  he  could  not 
by  his  veto  —  the  annulling  of  the  legislative  will. 

Now,  adapting  the  before-quoted  language  of  Hoar,  J., 
to  this  sort  of  judicial  decision,  we  have  the  following :  "It 
is  singular,  indeed,  that  a  man  deficient  in  reason  is  pro- 
tected from  criminal  responsibility  for  violating  the  letter  of 
a  statute,  and  another,  who  was  obliged  to  decide  upon  the 
evidence  before  him,  and  used  in  good  faith  all  the  reason 
and  faculties  which  he  had,  should  be  held  guilty." 

The  jumble  comes  from  an  entire  ignoring  of  a  familiar 
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and  well-settled  rule  of  statutory  interpretation.  It  is,  as 
expressed  by  the  present  writer  in  another  connection,  that 
"  whatever  is  newly  created  by  statute  draws  to  itself  the 
same  qualities  and  incidents  as  if  it  had  existed  at  the  com- 
mon law."  "  So  that,  as  an  insane  person  will  go  free  who 
does  a  thing  forbidden  by  the  common  law,  in  like  manner 
he  will  when  the  thing  done  is  contrary  to  a  statutory  inhi- 
bition. And,  as  one  of  sound  mind  will  not  be  punished  at 
the  common  law  if,  being  circumspect  and  careful  to  obey 
the  law,  he  is  misled  concerning  facts,  and  does  the  thing 
which  he  should  were  the  facts  what  he  believes  them  to 
be,  so  neither  will  he  be  punished  under  a  statute.  The 
common-law  doctrines  are  applied  to  a  statutory  offence  the 
same  as  to  an  offence  at  common  law. 

It  will  be  helpful  to  go  for  illustrations  to  two  cases,  in 
each  of  which  the  true  doctrine  appears.  A  statute  of  the 
United  States  declared  that  *'  any  captain,  engineer,  pilot, 
or  other  person  employed  on  board  of  any  steamboat  or 
vessel  propelled  in  whole  or  in  part  by  steam,  by  whose  mis- 
conduct, or  negligence,  or  inattention  to  his  or  their  respective 
duties  the  life  or  lives  of  any  person  or  persons  on  board  said 
vessel  may  be  destroyed,  shall  be  deemed  guilty  of  man- 
slaughter." And  it  was  ruled  to  be  no  defence  for  such  a 
person  that  his  misconduct  proceeded  from  ignorance  of  the 
business.  "  He  should  not  have  engaged  in  a  duty  so  peril- 
ous as  that  of  an  engineer  when  he  was  conscious  that  he 
was  incompetent." "  Here  was  the  wicked  mind,  and  the 
common-law  rule,  simple  and  pure,  was  applied  to  the  indict- 
ment under  the  statute  the  same  as  to  an  indictment  at  com- 
mon law. 

So  likewise  it  was  in  the  following  case,  which  resulted 
differently.  A  statute  required  the  masters  of  steamboats 
passing  from  one  port  to  another,  where  a  post-office  is  es- 
tablished, to  deliver  to  the  post-master  in  the  latter  place, 
within  a  specified  time  after  arrival,  all  letters  and  packets 
destined  for  the  place.     But  it  was  held  that  if,  for  example, 

***  Bishop's  Stat  Cr.,  sec.  139 

"  United  States  v.  Taylor,  5  McLean,  242,  246. 
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a  letter  is  put  into  the  hands  of  his  clerk,  or  otherwise  con- 
veyed Oft  board,  yet  not  within  his  personal  control,  and  he 
has  no  knowledge  of  it,  this  ignorance  of  fact  will  excuse 
the  non-delivery  of  it  to  the  post-master,  notwithstanding  the 
unqualified  terms  of  the  statute.  Here,  the  reader  perceives, 
there  was  an  ignorance  of  fact  which  proceeded  from  no  neg- 
ligence or  other  culpability ;  and,  therefore,  the  common-law 
rule,  applied  to  the  statute,  screened  from  guilt  the  party  who 
had  committed  a  formal  violation  of  the  statutory  command. 
"  It  is  not  to  be  supposed,"  said  Johnson,  J.,  "  that  it  was  the 
intention  of  the  law-maker  to  inflict  a  penalty  upon  the 
master  of  a  steamboat  in  a  case  where  he  was  ignorant  that 
a  letter  had  been  brought  upon  the  boat,  either  by  the  clerk 
or  any  person  employed  on  board,  and  had  not  the  means  of 
ascertaining  the  fact  by  the  use  of  reasonable  diligence. 
This  would  be  little  less  unjust  than  the  disreputable  de- 
vice of  the  Roman  tyrant  who  placed  his  laws  and  edicts  on 
high  pillars,  so  as  to  prevent  the  people  from  reading  them, 
the  more  effectually  to  ensnare  and  bend  the  people  to  his 
purposes."  " 

Let  us  now  see  how  the  doctrine  is  put  by  a  court  in  a 
moment  of  forgetfulness  of  the  rules  of  statutory  interpreta- 
tion. A  statute  in  Massachusetts  made  it  polygamy  and 
heavily  punishable  "  if  any  person  who  has  a  former  hus- 
band or  wife  living  shall  marry  another  person,"  except 
in  particular  circumstances  pointed  out.*^  Does  this  forbid 
marriage  after  the  former  husband  or  wife  is  dead,  in  a  case 
not  within  the  exceptions  of  the  statute  ?  No  one  pretends 
that  it  does.  Then,  if  a  married  woman  has  an  insane  delu- 
sion that  her  husband  is  dead,  and,  under  its  influence,  mar- 
ries another,  the  adjudged  law  in  Massachusetts,  the  same  as 
elsewhere,  holds  her  free  from  guilt.  But  is  not  an  insane 
woman  a  "  person  ?  "  Every  court  deems  her  to  be.  And 
the  sophistical  argitment  is  that,  as  such  a  case  as  this  is 
within  the  exact  terms  of  the  statute,  the  insane  woman 
must  be  punished  by  the  court  or  remitted  to  the  governor 

"  United  States  v.  Beaty,  Hemp.  487,  496. 
*3  Rev.  Stat.  Mass.  1836,  ch.  130,  sec.  2. 
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for  his  pardon.     The  Legislature  has  spoken,  and  must  be 
obeyed ! 

The  answer,  and  the  only  answer,  to  such  a  suggestion  is 
the  one  already  given,  namely,  that  every  statute  is  to  be 
construed  as  limited  by  the  rules  of  the  unwritten  law ;  and 
in  this  case,  as  the  woman  without  her  own  fault  supposed 
her  husband  to  be  dead,  she  is  to  be  judged  on  a  question  of 
crime  the  same  as  though  he  were  so.  In  other  words,  as 
the  unwritten  law  requires  a  criminal  intent,  so,  therefore, 
does  the  statute.  And  an  insane  person  can  have  no  crimi- 
nal intent. 

In  this  condition  of  the  law  a  married  woman  was  left  by  her 
husband,  who  did  not  return,  under  circumstances  inducing  the 
honest  belief  that  he  was  dead.  So,  in  due  time,  she  married 
another  man,  whom  she  instantly  left  on  hearing  that  her 
husband  was  alive.  She  was  indicted  for  polygamy,  and  the 
court  held  that  nothing  which  these  facts  tended  to  prove 
would  constitute  a  defence.  The  case  differs,  as  we  have 
seen,  in  no  essential  particular  from  one  of  insane  delusion, 
in  which  the  doctrine  of  the  same  court  is  directly  the  re- 
verse. Said  the  learned  judge:  "It  was  urged  in  the  argu- 
ment that,  where  there  is  no  criminal  intent,  there  can  be  no 
guilt;  and,  if  the  former  husband  was  honestly  believed  to 
be  dead,  there  could  be  no  criminal  intent.  The  proposition 
stated  is  undoubtedly  correct  in  a  general  sense,  but  the 
conclusion  drawn  from  it  in  this  case  by  no  means  follows. 
Whatever  one  voluntarily  does,  he  of  course  intends  to  do. 
If  the  statute  had  made  it  criminal  to  do  any  act  under  par- 
ticular circumstances,  the  party  voluntarily  doing  that  act  is 
chargeable  with  the  criminal  intent  of  doing  it.  On  this 
subject  the  law  has  deemed  it  so  important  to  prohibit  the 
crime  of  polygamy,  and  found  it  so  difficult  to  prescribe 
what  shall  be  sufficient  evidence  of  the  death  of  an  absent 
person  to  warrant  a  belief  of  the  fact,  and,  as  the  same 
vague  evidence  might  create  a  belief  in  one  mind  and  not  in 
another,  the  law  has  also  deemed  it  wise  to  fix  a  definite 
period  of  seven  years'  continued  absence,  without  knowledge 
of  the  contrary,  to  warrant  a  belief  that  the  absent  person  is 
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actually  dead.     One,  therefore,  who   marries    within    that 
time,  if  the  other  party  be  actually  living,  whether  the  fact 
is  believed  or  not,  is  chargeable  with  that  criminal  intent,  by 
purposely  doing  that  which  the  law  expressly  prohibits/'  '^ 
I  Here  is  a  jumble :    "  If  the  statute,"  says  the  judge,  "  has 

made  it  criminal  to  do  any  act  under  particular  circum- 
stances"—  that  is,  to  marry  a  second  husband  while  the 
former  one  is  living —  '*  the  party  voluntarily  doing  that  act  is 
chargeable  with  the  criminal  intent  of  doing  it."  But  in 
fact,  as  the  court  admitted,  this  woman  did  not  intend  to  do 
what  the  statute  forbids.  Her  intent  was  to  marry  a  second 
husband,  her  former  husband  being  dead.  The  statute  did 
.  not  forbid  this.  It  was  a  very  different  thing  from  the  intent 
to  marry  again,  her  former  husband  being  alive.  But  the 
judge  tells  us  that  the  statute  has  prescribed  "  what  shall 
be  sufficient  evidence  of  the  death  of  an  absent  person  to 
warrant  a  belief  of  the  fact,"  should  it  afterward  appear 
that  he  was  alive.  Insanity  is  not  set  down  in  the  statute 
among  the  evidences ;  hence,  if  this  view  is  correct,  an  insane 
person  marrying  in  such  circumstances  should  be  pun- 
ished. But,  no ;  we  all  see  that  the  court  would  not  hold 
this.  The  act  of  the  insane  person  was  not  "  voluntary ;"  it 
was  impelled  by  disease.  Neither  was  the  act  of  the  woman 
marrying  under  mistake  "  voluntary ; "  it  was  impelled  by 
the  mistake.  This  is  so  even  in  civil  affairs ;  for,  if  one  enters 
into  a  contract  through  mistake  of  fact,  there  is  no  "volun- 
tary "  concord  of  minds,  and  the  formal  undertaking  is  not 
binding.  The  act  is  of  the  same  sort  as  the  constable's  is 
in  arresting  a  person  supposed  to  be  drunk,  while  he  is  not 
The  mistake  caused  it.  Nor  did  the  learned  judge  further  in- 
timate that  the  seven  years*  absence  is  the  only  evidence 
which  can  ever  be  received  of  the  death  of  an  absent  person. 
Suppose  a  husband  is  riding  away  on  a  train  of  cars,  and  it 
is  thrown  down  an  embankment,  and  he  is  killed.  His  man- 
gled body  is  taken  back  to  the  widow,  and  she  buries  it.  A 
year  afterward  she  marries  again,  but  she  is  indicted  for 

*4  The  Commonwealth  v.  Mash,  7  Mete.  472,  474. 
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polygamy.  This  court  would  not  hold  that  she  could  prove 
the  death  of  the  absent  husband  only  by  showing  a  seven 
years'  absence,  so  that  she  must  go  to  prison  for  remarrying, 
while  her  former  husband  was  known  to  be  buried.  But 
suppose  the  body  to  have  been  greatly  mangled,  yet  the 
identification  was  satisfactory  to  all,  and  it  should  afterward 
appear  to  have  been  the  body  of  some  other  person,  while 
the  real  husband  ran  away  and  concealed  himself.  Here 
was  evidence  adequate  in  any  court;  and,  in  this  case  of 
mistake,  the  intent  of  the  woman  was  precisely  the  same 
as  in  the  case  of  actual  death.  She  proceeded  cautiously 
and  honestly ;  she  meant  to  obey  the  law,  not  to  break  it ; 
and  the  central,  fundamental  principle  of  our  criminal  juris- 
prudence forbids  that  she  should  be  punished.  The  statute 
screens  the  woman  who  does  not  know  whether  her  former 
husband  is  dead  or  alive,  if  his  absence  has  continued  seven 
years.  If  she  knows  he  is  dead,  she  may  at  once  marry. 
And,  if  there  is  an  unavoidable  mistake  in  such  knowledge, 
she  is  still  not  to  be  punished  for  what  she  could  not  avoid. 
Nor  could  the  Massachusetts  court,  in  the  actual  case  we 
have  been  considering,  so  blind  itself  by  sophistry  as  to  come 
to  any  other  conclusion ;  for  the  case  was  continued  to  allow 
the  woman  to  apply  to  the  governor  for  a  pardon,  which 
was  procured  and  pleaded,  and  then  she  was  discharged. 
But,  if  the  court  interpreted  aright  the  legislative  will,  with 
what  propriety  could  the  governor  frustrate  it,  or  the  court 
connive  at  its  frustration  ?  A  pardon,  as  well  as  a  judicial 
judgment,  may  be  wrongly  granted.  And  it  is  not  a  just 
function  of  the  pardoning  power  to  annul  what  the  Legisla- 
ture has  intentionally  established. 

In  the  law,  precedents  are  so  prevailing  that,  unless  a  false 
step  is  pointed  out  by  some  one  who  can  succeed  in  arrest- 
ing the  attention  of  the  judges,  it  almost  necessarily  leads  to 
another.  So  it  was  in  Massachusetts.  I  shall  not  attempt 
to  trace  the  whole  course  of  subsequent  erratic  dicta  on  this 
subject  of  mistake  of  fact  in  criminal  cases,  including  one  or 
two  or  more  actual  decisions  contrary  to  sound  doctrine,  but 
something  further  seems  desirable.     The  case  of  the  arrest 
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by  a  police-officer,  the  decision  in  which  was  right,  was  sub- 
sequent to  this  one  of  polygfamy.  Subsequent,  also,  were  the 
following: 

The  General  Statutes  of  Massachusetts  provide  that "  who- 
!  ever  commits  adultery  shall  be  punished  "  in  a  way  pointed 

out.*5  A  woman  married  and  lived  awhile  with  her  husband, 
but  his  habits  were  dissipated  and  he  did  not  provide  for 
her,  so  that  she  was  compelled  to  leave  him.  She  read  in 
the  newspapers  of  the  killing  of  a  man  of  his  exact  name,  in 
a  drunken  row,  and  had  no  suspicion  that  the  person  killed 
could  be  any  other  than  her  husband.  Thereupon  she  rep- 
resented herself  to  be  a  widow.  Eleven  years  after  she  last 
saw  or  heard  from  him,  she  and  another  man  intermarried, 
both  acting  in  absolutely  good  faith,  with  no  doubt  of  the 
death  of  the  former  husband.  But,  in  fact,  he  was  alive, 
and  the  second  husband  was  indicted  for  adultery  commit- 
ted by  cohabiting  under  the  second  marriage.  He  was  con- 
victed, and  the  court  held  the  conviction  to  be  right.'^  He 
had  exerted  his  best  faculties  to  obey  the  law ;  the  supposed 
widowed  woman  had  waited  the  very  decent  time  of  eleven 
years ;  he  had  done  what  the  best  judge  on  the  bench  w^ould 
have  done  if  he,  too,  had  been  single,  and  had  loved  her; 
•  but  all  was  of  no  avail.  The  majesty  of  the  law  must  not  be 
snubbed.  There  is  some  advantage  in  Massachusetts  in  be- 
ing insane.  If  this  man  had  been  blessed  with  a  mere  insane 
delusion  that  the  supposed  facts  were  true,  while  the  woman 
was  cohabiting  with  her  first  husband,  and  had  married  her 
and  cohabited  with  her  also,  he  would  have  been  "  all  right." 

I  am  not  aware  of  any  Massachusetts  case  which  better 
merits  the  fame  of  key-stone  in  the  new  arch  than  the  one 
last  cited. 

A  man  was  indicted  for  being  a  common  seller  of  intoxi- 
cating liquor,  contrary  to  the  terms  of  a  statute  which  were : 
"  Whoever  is  a  manufacturer  of  spirituous  or  intoxicating 
liquor  for  sale,  or  a  common  seller  thereof,  shall "  be  pun- 
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'5  Gen.  Stat.  Mass.  i860,  ch.  165,  sec.  3. 

*^  The  Commonwealth  v.  Thompson,  11  Allen,  23. 
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ished  in  a  way  pointed  ouf     He  offered  to  prove  that  the 
article  sold  was  bought  by  him  for  non-intoxicating  beer, 
that  he  believed  it  to  be  such,  and  had  no  reason  to  suppose 
it  to  be  otherwise.     This  evidence  was  rejected ;  he  was  con- 
victed, and  the  court  held  the  conviction  to  be  right.     The 
learned  judge  observed  that  this  "  is  not  one  of  those  cases 
in  which  it  is  necessary  to  allege  and  prove  that  the  person 
charged  with  the  offence  knew  the  illegal  character  of  his 
act."    Of  course,  this  is  so.    The  indictment  need  not  allege, 
or  the  evidence   show,  that  the   defendant  was  not  under 
seven  years  of  age,  or  was  not  insane ;  yet  affirmative  proof 
of  either  would  be  adequate  in  defence.    Neither,  added  the 
judge,  was  this  a  case  "  in  which  a  want  of  such  knowledge 
would  avail  him  in  defence."    If  the  want  of  knowledge  pro- 
ceeded from  carelessness,  or  a  will  to  disobey  the  statute  or 
do  any  other  wrong,  or  an  indifference  to  its  commands, 
this  utterance,  thus  modified,  would  accord  with  the  general 
doctrine  pervading  the  criminal  law.    But,  if  the  mistake  arose 
out  of  a  proper  enquiry,  prompted  by  a  purpose  to  obey  the 
statute  and  do  all  things  lawfully  and  well,  it  ought  to  ex- 
cuse the  person   misled  thereby.     Yet  the   learned  judge 
continues :   "  If  the  defendant   purposely   sold   the   liquor, 
which  was  in  fact  intoxicating,  he  was  bound  at  his  peril  to 
ascertain  the  nature  of  the  article  which  was  sold."     This  is 
a  different  doctrine  from  that  laid  down  where  an  officer  ar- 
rested a  man  believed  to  be  drunk,  while  he  was  not.     So, 
probably,  thought  the  judge  while  he  proceeded :   "  Where 
the  act  is  expressly  prohibited,  without  reference  to  the 
intent  or  purpose,  and  the  party  committing  it  was  under  no 
obligation  to  act  in  the  premises  unless  he  knew  that  he 
could  do  so  lawfully,  if  he  violates  the  law,  he.  incurs  the 
penalty."     Thus  the  case  appears  to  be  distinguished  from 
the  one  of  arrest.     There  was  for  the  distinction  no  law 
except  what  reposes  in  the  breast  of  a  judge.     But  what  a 
jumble  !     Whence  comes  the  idea  that  a  legislature  creating 
a  statute,  and  knowing  that,  by  fundamental  doctrine  the 
world  over,  there  can  be  no  crime  without  a  criminal  intent, 

'7  Gen.  Stat.  Mass.  i860,  ch.  86,  sec.  31. 
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proceeds  "  without  reference  to  the  intent  or  purpose,"  un- 
less the  reference  is  in  the  form  of  words  ?     Let  us  assume 
that  the  real  meaning  of  the  Legislature  was  indisputably  to 
frame  just  such  a  statute  as  this,  construed  by  the  rules  which 
prevail  under  the  common  law.     By  what  form  of  words 
could   it  be   done  ?      The  words  actually  employed   are  : 
"  Whoever  is  a  common  seller  of  intoxicating  liquor  shall," 
etc.     These  words,  by  the  common  interpretation,  would  re- 
quire the  indictment  simply  to  allege  that  the  defendant  did 
the   unlawful  act,  thus  making  a  prima-facie  case  against 
him,  and  the  prosecutor  to  prove  at  the  trial  that  he  4iid  it ; 
leaving  the  accused  person  to  excuse  himself  if  he  could,  the 
same  as  in  a  case  of  insanity,  or  of  a  child  too  young  for 
crime.     And  what  can  be  more  reasonable  than  that  this  is 
what  the  Legislature  means  in  any  such  case,  even  if  we  sup- 
pose its  members  to  be  ignorant  of  all  rules  of  law?     If  the 
words  are,  instead  of  the  tibove,  "  Whoever  is  a  common 
seller  of  liquor  which  he  knows  to  be  intoxicating,"  the 
meaning  is  very  different.     The  indictment  must  conform  to 
the  statute ;  and  the  prosecutor,  to  make  a  prima-facie  case, 
must  prove  knowledge.     And  the  same  observation  will  ap- 
ply to  any  other  change  of  the  like  sort.     Another  method 
would  be  to  introduce  a  clause  that  "  this  act  shall  be  con- 
strued by  the  courts  in  accordance  with  the  fundamental 
principles  of  the  law."    But,  without  such  a  clause,  the  courts 
are  required  to  construe  every  statute  in  this  way ;  so  that 
this  method  would  be  nugatory.     The  result  is  that,  in  Mas- 
sachusetts, there  is  no  possible  form  of  words  whereby  the 
Legislature  can  make  the  law  which  it  desires.     The  learned 
judge  proceeds  :    "  The  salutary  rule  that  every  man  is  con- 
clusively presumed  to  know  the  law  is  sometimes  productive 
of  hardship   in   particular    cases."      But    that    rule    comes 
from  necessity.     Shall,  therefore,  unnecessary  hardship  be 
inflicted  by  the  court?     It  seems  so.     "And  the  hardship 
is  no  greater,"   he  continues,  "where  the  law  imposes  the 
duty  to  ascertain  a  fact."  '^     This  statute  does  not  say  it  is 
the  duty  of  the  party  to  ascertain  a  fact.     That  is  put  on  by 

*^  The  Commonwealth  v.  Boynton,  2  Allen,  i6o. 
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the  court,  in  the  interpretation.  And,  to  be  consistent,  the 
court  should  add  that  the  statute  makes  it  the  duty  of  the 
party  to  be  sane,  and  to  be  over  seven  years  old  ;  so  that,  if 
a  child  of  six,  or  a  lunatic,  escaped  from  the  hospital,  should 
be  caught  at  liquor-selling,  such  person  must  be  punished. 
The  statute  is  general  —  "  Whoever  "  —  and  it  imposes  on 
every  person  the  duty  to  be  old  enough  and  sound  enough 
in  mind  for  crime  ! 

I  might  go  on  with  these  cases  —  but  why  ?  If  the  reader 
wishes  to  see  more  of  the  doctrine  and  of  the  authorities,  he 
can  find  the  references,  with  some  further  views,  elsewhere.*' 

Nor  need  we  here  enquire  how  far  this  Massachusetts  doc- 
trine has  found  favor  in  other  states.  I  have  seen  no  case 
elsewhere  in  which  it  has  been  adopted  on  any  thoughtful 
consideration  or  investigation.  There  is  a  Rhode  Island  case 
in  which  one  was  indicted  for  selling  adulterated  milk,  con- 
trary to  a  statute  prohibiting  such  sale  in  general  terms; 
and,  said  the  learned  judge  of  the  appellate  court,  the  de- 
fendant asked  the  instruction  to  be  given  the  jury  "that 
there  must  be  evidence  of  a  guilty  intent  on  the  part  of  the 
defendant,  and  of  a  guilty  knowledge."  This  request  was 
refused,  and  the  court  very  properly  held  the  refusal  to  be 
right.  The  learned  judge,  however,  added:  "Our  statute, 
in  that  provision  of  it  under  which  this  indictment  was  found, 
does  not  essentially  differ  from  the  statute  of  Massachusetts ; 
and  in  Massachusetts,  previous  to  the  enactment  of  our 
statute,  the  Supreme  Judicial  Court  had  determined  that  a 
person  might  be  convicted  although  he  had  no  knowledge  of 
the  adulteration ;  the  intent  of  the  Legislature  being  that  the 
seller  of  milk  should  take  upon  himself  the  risk  of  knowing 
that  the  article  he  offers  for  sale  is  not  adulterated."  For  this. 
observation  he  refers  to  a  case  ^  from  one  of  the  reporter's 
head-notes  to  which  he   copies  it;    but   the   court  simply 

'9  I  Bishop's  Cr.  Law,  sees.  297-3x2,440,  441,  874,  1074-1076;  2  /diif. 
664,  693.  922;  Bishop's  Stat.  Cr.,  sees.  132,  351,  355-359,  632,  663-665,  730, 
820-825,  877;  12  Am.  Law  Rev.  469,  the  article  to  be  mentioned  in  my 
text. 

^  The  Commonwealth  v.  Farren,  9  Allen,  489. 
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holds  that  guilty  knowledge  need  not  be  alleged  and  pt 
against  a  defendant,  to  convict  him.  This  determin 
was  right,  though  made  in  Massachusetts;  and  the  lea 
judge  well  adds :  "  We  think  our  statute  should  receiv 
same  construction,"  "  Whether  this  or  anv  other  court 
at  a  future  period  follow  the  Massachusetts  doctrine,  whi 
departs  from  what  is  generally  held  elsewhere,  no  oni 
tell  in  advance.  There  is  a  single  Wisconsin  case,  not  i 
considered,  adopting  more  nearly  the  Massachusetts  vi 
But,  as  I  have  said,  the  general  doctrine  is  the  other  waj 

The  capacity  of  the  human  mind  to  adapt  itself  tc 
sort  of  sinuous  position  is  a  remarkable  phenomenon  in 
Without  it,  who  could  be  happy  in  our  crooked  world  ? 
all  admire  Blackstone ;  and  specially  pleasing  it  is  to 
in  reading  him,  how,  in  his  eye,  everything  connected 
the  English  law  is  rosy  —  not  an  absurdity  in  it,  but  is 
perfection  of  reason."  And  a  judge,  under  the  rule  of 
decisis  —  how  could  he  get  on  if  he  did  not  occasional^ 
from  the  back  side  of  his  head  ?  How,  in  Massachu; 
could  a  prosecuting  officer? 

An  excellent  and  clear-headed  lawyer  and  upright 
who  for  several  years  served  as  prosecuting  officer  ir 
most  populous  county  in  Massachusetts,  has  just  infoi 
the  public  through  what  contortions,  in  this  state,  sue 
officer  can  so  adapt  himself  to  the  adjudications  or 
present  subject  as  to  render  himself  comfortable,  if  no 
solutely  happy.  He  commences  an  article  in  the  Ame 
Law  Review  "*  with  the  following  formulated  eclipse,  s- 
solutely  total  that  even  the  stars  appear :  "  In  this  cou 
at  least,  it  is  still  an  open  question  whether  a  person 
honestly  does  that  which  appears  to  him  to  be  lawful,  i 
and  proper,  but  which,  in  point  of  fact,  is  in  violation 

"  The  Slate  v.  Smith.  10  R,  I.  258. 

"  The  State  v.  Henfiel,  24  Wis,  60.     As  to  which,  see  Bishop's  Sta 

'3  See  the  places  cited  a  few  notes  back,  where  the  authorities  will  be 
collected. 

"4  13  Am.  l^w  Rev.  469. 
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law  which  punishes  the  act  as  a  crime,  can  properly  be  con- 
victed." The  stars  here  revealed  are  two,  named  Peter  and 
John,  who  demanded  of  the  legal  authorities,  "  Whether  it  be 
right,  in  the  sight  of  God,  to  hearken  unto  you  more  than  unto 
God,  judge  ye ; "  '^  John  Rogers,  who  was  burned  at  the 
stake,  "  with  nine  small  children  and  one  at  the  breast ; " 
John  Brown,  hung  at  Harper's  Ferry,  whose  "soul  is 
marching  on ; "  and  various  others  whose  names  are  not  im- 
portant in  this  connection.  They  raised  the  question  of 
ethics,  as  to  the  comparative  obligation  of  the  law  of  the 
land  and  the  law  of  God.  But  that  it  is,  or  ever  was,  in  this 
country,  or  any  other,  a  question  in  the  criminal  law  of  the 
land,  whether  or  not  one  who  violates  it,  even  by  honestly 
doing  "  that  which  appears  to  him  to  be  lawful,  right,  and 
proper,"  "  can  properly  be  convicted,"  is  a  contortion,  pleasant 
undoubtedly  to  him  who  is  compelled  to  it,  but  startling  to 
the  looker-on.  Well,  he  proceeds  to  picture  Massachusetts 
standing  manfully  on  the  side  of  the  law  !  Those  who  diso- 
bey the  criminal  law  in  this  state  *'  can  properly  be  con- 
victed," however  proper  in  their  own  eyes  may  be  the  thing 
which  they  do.  To  sustain  this  proposition  he  states  or  cites 
various  cases,  of  the  sort  which  I  have  already  commented 
on,  wherein  the  court  ignores  the  most  familiar  rules  of  statu- 
tory interpretation;  mingled  with  other  cases  relating  to 
pleading  and  evidence,  wherein  the  universal  doctrine  was 
followed,  yet  not  distinguishing  them  from  the  former,  and 
accepting  them  as  upholding  the  same  proposition.  In 
this  way  he  makes  it  appear  that  Rhode  Island,  in  the  case 
which  I  have  already  stated,  stands  side  by  side  with  Massa- 
chusetts. No  one  knows  but  she  will — she  has  not  done  it 
yet.  And  something  like  the  same  thing  appears  as  to  Con- 
necticut and  Kentucky. 

The  contortion  need  not  consist  of  any  intentional  unfair- 
ness, nor  do  I  discover  any  in  the  writer  I  am  now  consider- 
ing. He  gives,  with  entire  candor,  what  he  esteems  to  be 
the  authorities  on  the  other  side,  namely,  to  the  proposition 

*5  Acts  iv,  19. 
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which,  in  his  language,  is  that,  if  a  man  "  honestly  does  t 
which  appears  to  him  to  be  lawful,  right,  and  proper,  1 
which,  in  point  of  fact,  is  in  violation  of  a  law  which  punisi 
the  act  as  a  crime,"  he  cannot  "  properly  be  convicted." 
admits  that  the  courts  of  some  of  our  states  have  plat 
themselves  squarely  on  this  doctrine,  and  that  it  has  com 
erable  English  support.  But,  candid  as  he  is,  he  can: 
bring  himself  fully  to  the  conclusion  that  England  stands 
it ;  and,  on  the  whole,  he  places  her  on  the  side  of  law  i 
order!  For  this  he  cites  several  cases,  particularly  so 
penal  actions,  in  which  the  law  was  permitted  to  prevail  o 
the  honest  convictions  of  the  party ;  ignoring  the  fact  ths 
penal  action  is  not  a  criminal  proceeding,  but  a  civil,  < 
that  by  all  opinions  the  doctrine  of  the  criminal  intent  d 
not  necessarily  prevail  in  civil  cases  as  in  criminal.  I  mi 
add  that  there  are  cases  criminal  in  form,  but  civil  in  tl 
nature  and  purposes,  in  which,  being  governed  by  the  n 
of  civil  causes,  it  does  not  prevail,"*  "  In  fact,"  he  concluc 
"  we  doubt  whether  any  court  could  be  found  to  assert 
doctrine  of  the  mens  rea  in  the  face  of  a  statute  distint 
dispensing  with  it.  It  is  for  the  Legislature  to  judge  whet 
the  injury  to  the  public  from  the  indulgence  of  any  [ 
ticular  practice  is  so  great  as  to  justify  the  risk  of  possi 
injustice  to  an  individual  in  providing  for  its  punishm< 
Moreover,  should  such  a  case  of  injustice  arise,  though 
courts  cannot  help  it,  an  appeal  to  the  prosecuting  oflfii 
or,  in  the  last  resort,  to  the  executive  clemency,  could 
fail  to  be  eUTectual.  Meanwhile,  the  person  who  persist: 
a  prohibited  practice,  which  he  knows  may  be  injurious 
fraudulent  as  against  the  public — a  fact  which  he  may,  il 
will,  determine  —  whereby  he  is  to  profit  at  the  risk  of 
public,  is  not  in  a  position  to  assert  his  want  of  wrongful 
tent.  The  peril  should  be  his,  as  well  as  that  of  his  ] 
soned  or  defrauded  victim." 

Here  is  a  close  worthy  of  the  beginning.     And  no  jui 

ever  adorned  a  bench  who  could  do  better  at  throwing  in 

•*  1  Bishop's  Cr.  Law,  6th  ed.,  sees.  1074-1076,  and  the  places  there  i 


A   CHAPTER   ON   BLUNDERINGS.  1/3 

lectual  mud  in  defence  of  a  bad  stare  decisis.  Was  there 
ever,  in  fact,  a  Legislature  so  demented  as,  by  express  enact- 
ment, to  dispense  with  the  criminal  intent  in  crime  ?  Has  it 
been  so  much  as  proposed  to  punish  insane  men  and  suck- 
ing babes  as  criminals?  Did  any  law-maker,  any  dema- 
gogue on  the  stump,  ever  recommend  the  passage  of  a  law 
that  men  and  women  who  marry  shall  do  it  at  the  risk  of 
being  sent  to  the  penitentiary  should  a  latent  impediment, 
unsuspected  and  impossible  to  be  discovered  at  the  time, 
appear  afterward?  It  takes  a  bench  of  wise  judges,  in  a 
state  whose  ripened  jurisprudence  rises  golden  above  the 
green  of  the  younger  states,  to  do  that. 

Let  us  see,  a  little,  how  this  stands :  A  police-officer,  if  he 
arrests  a  man  for  being  drunk  when  he  is  not,  is  excused ;  be- 
cause, as  the  foregoing  explanations  have  shown,  he  was  re- 
quired to  act,  and  he  should  not  be  punished  when  his  intent 
accorded  with  his  duty.  That,  it  is  agreed  on  all  sides,  was 
right.  But  he  was  not  obliged  to  become  a  police-officer. 
Both  scripture  and  the  law  of  nature  command  that  man 
shall  replenish  the  earth.  Our  laws  encourage  people  in 
doing  this,  quite  as  much  as  they  do  in  becoming  police- 
officers.  Not  long  would  police-officers  be  required,  not 
long  would  courts,  if  the  places  of  the  present  inhabitants 
passing  away  were  not  filled.  Well,  a  man  has  made  up 
his  mind  to  do  his  part  toward  keeping  up  the  popula- 
tion. But,  in  Massachusetts,  fornication  and  adultery  are 
both  indictable;  the  law  requires  him  to  marry  and  live 
by  his  marriage  vows.  Yet,  let  him  be  as  circumspect  as 
he  may,  he  cannot  take  the  first  step  toward  population 
without  being  in  peril  of  the  penitentiary.  If  he  chooses 
fornication,  he  must  be  punished ;  if  adultery,  he  must 
be;  if  he  selects  lawful  marriage  as  the  means,  he  is 
liable  to  bring  up  at  the  same  end.  Should  he  choose  a 
widow,  her  former  husband  may  not,  after  all,  be  dead. 
Should  his  choice  be  a  maid,  she  may  have  indulged  in  the 
fun  of  a  mock  marriage,  supposed  to  be  of  no  binding  force, 
never  cohabited  under,  and  never  heard  of  by  him,  yet  held 
afterward,  by  the  courts,  to  be  valid.     So  the  door  of  the 
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state  prison  swings  open,  and  in  he  must  walk  !  Well,  if 
cannot  in  safety  become  a  married  man,  he  may  find  ref 
in  the  badge  of  a  police-officer.  If  he  will  "  indulge  "  in 
evil  of  an  honest  endeavor  to  provide  inhabitants  for  po 
officers  to  look  after  fifty  years  hence  —  why,  "the  p 
should  be  his ! " 

We  have  already  been  told  that  the  creating  of  a  cr 
out  of  an  endeavor  to  obey  the  law  is  productive  of 
more  hardship  than  sometimes  proceeds  from  the  rule  < 
presumed  knowledge  of  the  law.  And,  as  a  remedy  for 
we  have  "  the  executive  clemency."  The  ship  glides 
over  the  blue  sea ;  the  captain  is  on  deck  and  his  yo 
bride  by  his  side.  "  You  look  pensive,  love,"  she  s^ 
"  I  was  thinking  of  jurisprudence;  I  learned  it  a  little  w 
after  the  happy  day  when  we  were  married."  "  And  w 
is  jurisprudence  ?  Teach  jurisprudence  to  me,"  "  Do 
not  think,"  he  replies,  "  it  was  very  hard  for  that  sailor- 
to  drop  from  the  jib-boom  yesterday,  and  be  drownec 
"  Yes ; "  and  she  dashes  the  tear  from  her  eye.  "  i 
would  it  be  any  harder  if  I  should  throw  you  overboar< 
"  Dying  would  be  no  harder."  Then,  tossing  her  over 
continues,  as  she  lifts  up  her  cry  for  help,  "  The  Gover 
my  dear,  will  save  you  with  his  whale,  as  in  the  cas 
Jonah."     Great  is  Jurisprudence! 

///.  Remedies  for  Judicial  Blunderings. —  No  man  i 
lived  without  committing  a  blunder.  Nor  was  there  ev< 
wise  man  unwilling  to  review  his  steps  and  correct  his  i 
takes. 

These  propositions  are  applicable  to  ordinary  life  ;  but 
some  opinions,  they  properly  admit  of  two  exceptions  - 
first-class  journalism,  error  in  a  newspaper  being  impossi 
and  in  judicial  affairs,  where  "  ^^  perfection  of  reason" 
vails.  It  is  within  the  scope  of  this  article  to  consider  ( 
the  latter. 

If  we  look  at  this  question  in  a  spirit  of  candor,  we  s 
sec  that,  of  necessity,  and  without  imputing  to  the  men 
occupy  judicial  positions  any  want  of  teaming,  ability,  oi 
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tegrity,  they  must  commit  numerous  errors  of  judicial 
opinion.  However  eminent  in  learning  and  ability,  they  still 
are  men;  and  to  err  is  human.  But,  besides  this,  in  our 
age  and  country,  judgments,  on  questions  improperly  or  im- 
perfectly argued,  are  often  required  to  be  pronounced  in 
haste  by  men  whose  brains  are  overworked  and  who  have 
no  time  to  supply  from  their  own  industry  the  deficiencies  of 
counsel.  Formerly,  in  the  mother  country,  cases  were 
argued  at  full  length  by  counsel  able,  and  amply  prepared  ; 
then,  if  the  judges  were  in  doubt,  they  heard  a  second  argu- 
ment, and  sometimes  even  a  third.  Now,  in  our  country,  the 
one  only  argument  is  limited  in  time  by  a  rule  of  court  —  often 
the  arguing  counsel  have  neither  any  natural  nor  acquired 
qualification  for  their  task,  and  not  unfrequently  the  judges 
come  to  consider  of  their  decision  after  the  argument, 
whether  poor  or  good,  is  forgotten,  and  their  memories  and 
thoughts  have  become  burdened  with  other  and  different 
questions.  The  embarrassment  arising  from  the  latter  fact 
is  so  great  that,  it  is  said,  there  is  now  and  then  a  judge  who 
deems  it  superfluous  to  listen  to  any  argument;  so,  while 
the  arguing  is  in  form  being  had,  he  occupies  his  thoughts 
with  something  else,  and,  in  effect,  decides  the  case  without 
argument. 

In  a  recent  address  to  the  Chicago  Bar  Association,  Judge 
Dillon  put  the  difficulties  of  the  situation  in  a  very  clear 
and  convincing  light.  Some  of  his  golden  words,  which 
ought  to  be  printed  in  the  largest  and  fairest  type,  and  hung 
up  in  every  legislative  hall  and  every  court-room,  are  the 
following :  "  Forty  state  courts  of  last  resort,  and  as  many 
Federal  courts  sitting  in  the  same  states  with  concurrent 
jurisdiction,  cannot,  without  great  learning  and  infinite  care, 
build  up  a  harmonious  and  symmetrical  system  of  jurispru- 
dence. The  difficulty  in  the  way  of  the  judges  is  seriously 
increased  by  the  burdensome  and  exacting  pressure  of  their 
duties.  They  lack,  in  general,  neither  learning  nor  industry ; 
their  chief  want  is  the  want  of  time.  *  *  *  With  so 
much  work,  and  with  so  little  time  for  deliberate  and  sedate 
consideration,  mistakes  must  be  numerous.     But  the  fault 
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lies  not  30  much  with  the  overworked  judges  as  with 
faulty  system  which  imposes  such  vast  labors  upon  th 
The  state  judges,  generally,  arc  almost  equally  overburde 
[with  the  Federal].  Hence  we  inevitably  have  a  constan 
increasing  mass  of  decisions,  state  and  Federal',  many 
which  must  be  erroneous,  and  which,  while  standing  as  pn 
dents,  bear  pernicious  fruits," '' 

The  first  duty,  then,  is  legislative.  Yet,  in  a  country 
ours,  a  duty  of  this  sort  is  seldom  doiie  until  its  necessit 
forced  upon  the  attention  of  the  unthinking,  as  well  as 
thinking,  classes  of  the  community.  While  men,  esteer 
competent,  can  be  found  to  fill  the  judicial  places  who 
consent  to  work  under  pressure,  and  pull  to  the  crack  of 
whip,  the  ai^ument  that  judges  are  not  beasts,  and  that 
public  interests  are  not  subserved  by  treating  them  as  si 
will  have  little  avail. 

What,  then,  can  our  judges  do  ?  They  can  refuse  to 
cide  causes  under  pressure;  and,  if  the  public  do  not  lik 
let  the  public  employ  other  men.  This  will,  at  first,  inert 
the  evil ;  but  the  temporary  acceleration  of  the  disease 
lead  to  the  permanent  cure. 

The  multiplication  of  ill-fitted  and  incompetent  lawyei 
to  some  degree  the  product  of  legislative  folly ;  but,  to 
full  extent  possible  with  the  courts,  they  should  control 
limit  it.  The  ebb  of  this  tide  of  folly  already  begins  to 
pear.  The  courts  need  the  assistance  of  competent  counsc 
the  more  in  proportion  to  the  pressure  of  business  u 
them.  But,  beyond  this,  a  judge,  having  it  in  his  powe 
admit  or  reject  a  candidate  for  the  bar,  should  pause  1 
before  infiicting  on  an  innocent  and  well-meaning  yo 
man  the  great  injury  of  inducing  him  to  believe  him 
fitted  for  legal  practice  when  he  is  not.  In  the  majority 
instances  it  will  lead  to  the  wreck  of  alt  his  labors 
his  hopes. 

But  that  to  which  I  wish  particularly  to  direct  atl 
tion  is  the  correction  of  errors  already  made.      Not  alw 

"  6  C.  L.  J.  34.  35- 
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is  it  properly  competent  for  a  court  to  overrule  a  wrong 
decision.  If  it  has  established  a  rule  of  property,  and 
the  affairs  of  the  community  have  adjusted  themselves  to 
it,  and  have  been  for  a  considerable  time  conducted  as  it 
directs,  the  remedy  should  ordinarily  come  from  the  Legisla- 
ture ;  because  then  there  can  be  no  divesting  of  vested  rights. 
But  there  are  various  classes  of  cases  in  which  it  is  both  just 
and  proper  for  the  court  to  correct  a  former  error.  The 
blunder  which  makes  a  man  a  felon,  or  even  a  criminal  of 
the  lower  grade,  in  recompense  for  his  honest  and  faithful 
endeavor  to  obey  the  law  which  he  is  accused  of  breaking, 
is  of  this  sort.  The  rule  of  stare  decisis  does  not  properly 
apply  to  such  a  case.  There  is  no  vested  right  which  the 
correction  of  the  error  will  divest.  The  state  is  not  injured 
by  a  refusal  to  punish  those  who  merit  no  punishment.  If  a 
wrong  was  inflicted  on  Mr.  A  yesterday,  with  no  correla- 
tive benefit  to  any  individual  or  the  public,  it  is  a  perversion 
of  the  rule  of  stare  decisis  to  hold  that,  therefore,  a  like 
wrong  must  be  inflicted  by  the  judge  on  Mr.  B  to-day.  In 
criminal  cases  this  suggestion  is  of  a  wide  applicability  and 
force  —  much  exceeding  what  would  be  permissible  in  civil. 

Now,  this  distinction  is  not  always  present  in  the  minds 
either  of  practitioners  or  judges.  And  the  question  is  what, 
practically,  should  be  done  when  justice  in  a  case  before  the 
court  is  obstructed  by  another  case  which  ought  to  be  over- 
ruled. To  the  judge,  this  question  will  present  no  difficulty — 
he  will  overrule  the  case.  The  embarrassment  is  with  the 
practitioner  at  the  bar. 

The  judge  may  say :  "  That  point  has  been  decided  once, 
and  I  will  not  hear  it  argued  again."  At  the  same  time,  the 
true  argument  may  not  have  been  presented  on  the  former 
occasion  —  the  judicial  understanding  may  not  have  compre- 
hended the  real  difficulty ;  yet  the  erroneous  decision  may 
be  far-reaching  in  its  consequences ;  and,  in  the  language 
just  quoted  from  Judge  Dillon,  it  may,  ''while  standing  as  a 
precedent,  bear  pernicious  fruit."  The  practitioner  can  only 
do  his  best  in  such  circumstances.  Let  him  not  attempt  to 
entrap  the  court,  but,  stating  the  adverse  decision  or  line 
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of  decisions  fairly,  press  the  tribunal  for  a  reconsideration  of 
the  question ;  and,  if  he  is  refused,  he  will  be  happy  in  the 
remembrance  of  having  done  his  duty. 

The  greatest  difficulty  is  to  obtain  a  correction  of  the  error 
at  the  best  time  —  namely,  when  it  is  fresh  —  and  especially 
by  the  erring  judge  by  whom  it  was  made.  Private  com- 
munications with  a  judge  on  questions  before  him,  or  likely  to 
arise,  not  in  response  to  his  own  application  for  advisory 
help,"®  are  pernicious,  and  they  should  not  be  allowed.  Yet, 
if  an  intelligent  and  upright  bar  abstains  from  such  com- 
munications—  as  it  will  —  this  is  a  good  which,  like  many 
others,  may  cast  an  evil  shadow.  A  case  is  imperfectly  or 
incompetently  argued,  no  lawyer  interposes  as  amicus  curia 
(a  good  old  practice  which  has  become  nearly  obsolete),  and 
a  wrong  decision  follows.  The  mind  of  the  judge  leaps  for- 
ward to  other  tasks,  and  no  thought  crosses  it  that  he  has 
blundered.  The  necessities  of  his  position  have  isolated  him 
from  the  friends  who  would  gladly  set  him  right. 

Now  and  then  it  may  happen  that  some  lawyer,  perhaps 
his  friend,  is  writing  a  law-book  on  the  very  subject,  yet 
such  a  coincidence  is  rare.  Will  this  person,  who  is  prop- 
erly not  permitted  to  speak  of  the  error  in  private,  dare  to 
do  it  in  his  book  ?  Not  often.  Such  a  thing  has  been  done, 
but  only  the  sternest  sense  of  public  duty  could  prompt 
this  truest  of  all  tests  of  private  friendship.  Were  the  judge 
a  Mansfield  or  a  Kent,  the  proceeding  would  be  as  safe  as,  in 
the  interests  of  jurisprudence,  it  is  always  desirable.  But 
even  Judge  Dillon,  who  says,  in  the  above-quoted  passage, 
that  our  judges  "  lack,  in  general,  neither  learning  nor  in- 
dustry," would  admit  that  we  have  considerable  numbers 
who  are  neither  Mansfields  nor  Kents.  Good  and  great  as 
the  majority  are,  all  are  men. 

And  a  mind  that  does  not  tower  considerably  above  the 
ordinary  standard  of  able  and  learned  men  will,  in  general, 
take  offense  if  a  mistake  is  pointed  out,  under  any  circum- 
stances, by  any  person,  and  prompted  by  whatever  duty. 

^  Gaylor's  App.  43  Conn.  82,  84. 
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Nor  will  one  of  this  sort  look  when  told  of  his  error.  His 
pride  is  wounded ;  and  he  will  wound  in  turn,  if  he  can,  him 
whose  hand  was  stretched  out  to  bless. 

Much  more,  therefore,  are  newspaper  comments,  and 
comments  even  in  our  legal  periodicals,  pointing  out  errors 
in  contemporary  decisions,  of  no  benefit,  as  a  general  rule, 
to  those  by  whom  the  errors  were  committed.  But  in  our 
country,  where  judges  of  the  highest  courts  are  numbered 
by  the  hundred,  such  criticisms,  in  every  appropriate  place, 
are  helpful  to  those  not  of  the  class  who  are  criticised,  and 
to  the  few  of  this  class  whose  opinions  carry  the  greatest 
weight.  The  latter  may  even  retrace  their  own  false  steps. 
And  those  not  criticised  will  thus  be  assisted  to  correct  the 
mistakes  of  the  others. 

On  the  whole,  however,  there  is  no  one  method  by  which 
the  good  sought  can  be  accomplished.  Each  should  do  what 
he  can ;  and  the  result  which  one  man  could  not  attain,  or 
to  which  one  method  would  be  inadequate,  may  be  brought 
about   by  combined  methods  and  many  hands. 

If  our  jurisprudence  makes,  in  the  future,  the  advances 
which  all  trust  it  will,  those  who  come  after  us  will  see  a 
more  intelligent  holding  of  the  doctrine  of  stare  decisis  than 
now.  And  thereby  many  of  the  absurdities  which  haste  and 
the  lack  of  due  argument  have  introduced  into  our  adjudged 
law  will  disappear.  It  has  been  fortunate  in  all  periods 
that  the  judges  most  adverse  to  revising  past  decisions  have 
been  the  least  competent  ones,  while  the  willing  have  been 
largely  those  who  could  best  do  this  most  difficult  of  judicial 
duties.  Had  it  been  the  reverse,  change  would  less  often 
have  been  improvement.  So  it  will  necessarily  be  in  the 
future.  As  strong  men  appear,  they  will  tear  down  the  rub- 
bish while  the  weak  lament,  and  erect  in  its  place  the  firm 
and  enduring. 

Joel  P.  Bishop. 

Cambridge,  Mass. 
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//.   PRINCIPLES  THAT  SHOULD   GOVERN  IN  THE 

FRAMING  OF  TAX  LA  WS. 

The  problem  of  suitable  and  just  taxation  is  one  which  is 
forever  demanding  solution,  but  never  solved.  Adam  Smith 
gave  to  the  world  certain  rules  which  should  govern  in  taxa- 
tion, the  first  of  which  was  that  "  The  subjects  of  every  state 
ought  to  contribute  towards  the  support  of  the  government 
as  nearly  as  possible  in  proportion  to  their  respective  abili- 
ties—  that  is,  in  proportion  to  the  revenue  which  they 
respectively  enjoy  under  the  protection  of  the  state." 
While  most  writers  on  political  economy  have  been  disposed 
to  accept  this  as  a  sound  and  just  rule,  some  have  objected 
to  it  that  it  puts  out  of  view  the  fact  that  government  pro- 
tects persons  as  well  as  property,  and  that,  if  the  burdens  of 
government  should  be  proportional  to  what  is  protected  by 
it,  then  persons  should  be  taxed,  not  only  in  respect  to  the 
revenue  they  enjoy,  but  also,  regardless  of  revenue,  in  return 
for  the  protection  they  receive  as  persons.  This  is  plausi- 
ble, but  the  practical  difficulties  in  its  application  are  numer- 
ous. One  of  these  is  the  impossibility  of  estimating  the 
comparative  value  of  protection  to  one's  person  and  to  his 
property.  Given  ^10,000  to  be  collected  as  taxes  from  a 
hundred  persons,  one-half  of  whom  receive  an  aggregate 
revenue  of  Jl  100,000,  while  the  others  have  no  revenue  at 
all ;  shall  we  say  that  the  life  and  liberty  of  a  man  shall  be 
set  over  against  an  income  of  ^1,000,  so  that,  while  taxing 
the  income  5  per  cent.,  the  poll-tax  shall  be  ^50?  Such 
a  rating  would  be  perfectly  arbitrary,  because  elements  of 
comparison  are  entirely  wanting ;  but,  while  we  should  prob- 
ably agree  that  the  relative  rating  of  protection  to  the  per- 
son was  ridiculously  low  as  compared  with  the  rating  of 
property,  we  should  probably  also  agree  that  it  would  be 
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impossible  to  collect  such  poll-taxes  from  persons  who  had 
no  taxable  incomes.  Again,  when  the  value  of  protection 
to  the  person  is  in  question,  some  writers  insist  that  this  is 
greatest  to  those  who  are  physically  or  mentally  weak  and 
feeble,  and  who,  in  the  absence  of  government,  would  be 
least  able  to  protect  themselves ;  and,  consequently,  must  be- 
come the  prey  of  the  more  vigorous  and  strong,  and  prob- 
ably fall  into  a  condition  of  slavery.  The  proportionate  tax, 
say  these  writers,  would,  consequently,  be  largest  upon  the 
weak  and  feeble. 

But  is  there  any  sufficient  reason  for  attempting  to  meas- 
ure taxation  by  the  value  of  government?  If  govern- 
ment were  something  to  be  taken  up  or  dispensed  with  at  the 
option  of  individuals,  that  method  of  estimation  would  take 
on  a  different  appearance ;  but,  when  the  existence  of  a  gov- 
ernment in  some  form  is  confessedly  something  always  to 
be  assumed,  it  is  clear  that  there  can  be  no  basis  for  an  esti- 
mate of  its  value  as  compared  with  that  condition  of  things 
in  which  there  should  be  no  government  at  all.  It  is  true 
that,  if  a  theory  valuable  for  practical  application  can  be  de- 
duced from  any  imaginary  state  of  things,  there  is  no  reason 
in  the  baselessness  of  the  assumed  facts  to  preclude  our 
availing  ourselves  of  it.  The  theory  that  government  is 
founded  in  contract  may  answer  a  good  purpose,  though  his- 
torically it  is  baseless.  But,  so  long  as  it  is  impossible  to  es- 
timate the  relative  value  of  government  to  person  and  prop- 
erty, and  impossible  to  collect  taxes  according  to  it  if  the 
estimate  were  practicable,  it  is  manifest  that  any  theory  of 
taxation  drawn  from  an  impossible  comparison  of  a  state  of 
society  under  settled  government  with  an  imaginary  state 
of  things  when  no  government  exists  must  be  absolutely 
without  practical  value. 

Any  consideration  of  the  subject  of  taxation  may  assume 
the  existence  of  government,  because  human  experience 
always  finds  one  in  existence.  It  may  also  assume  that  gov- 
ernment is  an  absolute  necessity,  and  is  in  some  form  to  be 
perpetuated,  whether  all  those  who  are  under  its  protection 
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do  or  do  not  assist  in  supporting  it.  The  question  is  not  be- 
tween supporting  government  and  dispensing  with  it,  but  it 
is  how,  and  in  what  proportions,  we  shall  contribute  to  the 
support  of  government,  having  no  alternative  but  to  support 
it.  It  is  further  to  be  assumed  that  the  business  of  govern- 
ment will  always  be  to  protect  all  that  is  embraced  within 
those  comprehensive  terms  —  life,  liberty,  and  property. 

If,  now,  we  begin  our  discussion  with  these  preliminaries 
conceded,  shall  we  not  find  that  the  cost  of  protection  as- 
sumes more  prominence  than  the  value  of  protection  ?  As, 
in  any  event,  we  are  to  have  a  government,  and  must  support 
it,  if  we  find  it  costs  as  much  to  protect  one  man  who  has  a 
property  of  Jl  100,000  as  it  does  to  protect  a  hundred  who 
have  nothing,  is  it  not  just  that  the  one  should  pay  as  much 
tax  as  the  hundred  ?  Now,  the  experience  of  governments  is 
that  the  possession  of  wealth  does  peculiarly  expose  persons 
to  the  attacks  of  lawlessness,  so  that,  if  the  weathy  man  shall 
pay  only  the  same  poll-tax  with  the  poor  man,  he  will  by  no 
means  contribute  in  proportion  to  what  the  protection  of  his 
person  costs  the  government.  To  make  taxation  propor- 
tional as  between  the  rich  man  and  the  poor  man,  the  former 
should  not  only  be  taxed  for  his  property,  but  should  pay  a 
heavier  poll-tax  also. 

But  the  cost  of  protection  cannot,  any  more  than  the  value 
of  protection,  be  the  basis  for  a  levy  of  taxes,  for  the 
conclusive  reason,  if  there  were  no  other,  that  any  attempt 
thus  to  tax  would  find  a  large  proportion  of  the  community 
unable  to  bear  the  burden,  and  what  they  cannot  bear  must 
be  borne  by  the  others.  This  may  seem  a  hardship  to  those 
who  must  pay,  but  the  hardship  is  only  apparent;  and,  when 
carefully  examined,  is  found  to  be  no  hardship  at  all.  The 
truth  of  this  assertion  is  demonstrated  as  follows :  The  value 
of  government  to  any  man  is  proportioned  to  the  complete- 
ness of  the  protection  it  extends  to  all  men ;  if  it  undertook 
to  protect  only  those  who  could  contribute  to  its  cost,  it 
would  thereby  breed  lawlessness  and  invite  anarchy.  A  tax- 
payer is,  consequently,  contributing  for  his  own  protection 
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when  he  pays  for  the  protection  of  those  who  are  unable  to 
pay  for  themselves.  Moreover,  as  government  is  essential 
to  him,  and  without  it  he  could  be  secure  in  nothing,  he  will 
always  receive  in  its  protection  something  of  more  value 
than  that  which  he  has  parted  with  as  taxes.  Under  such 
circumstances,  if  others  receive  valuable  protection  for  which 
they  pay  nothing,  because  they  can  pay  nothing,  this  can 
form  no  ground  for  complaint  on  his  part  against  the  gov- 
ernment, which,  in  giving  him  an  indispensable  protection, 
requires  him  to  do  what  is  indispensable  to  render  the  gov- 
ernment able  to  give  it.  If  government  apportions  the  cost 
of  its  own  support  among  the  people  with  such  regard  to 
equality  of  contribution  as  the  circumstances  appear  to 
admit  of,  it  performs  its  whole  duty.  There  is  a  necessity 
to  collect  taxes  which  cannot  be  limited  by  any  nice  con- 
siderations of  exact  justice  as  between  individuals. 

The  point  here  finds  an  illustration  in  the  case  of  military 
duty.  The  performance  of  this  sometimes  becomes  indis- 
pensable to  the  support  of  the  government,  and  in  great 
emergencies  the  whole  power  of  the  state  may  possibly  be 
summoned  to  the  field.  If  by  the  laws  of  the  state  the 
military  power  embraces  all  able-bodied  male  persons 
between  the  ages  of  eighteen  and  forty-five,  or  say  sixteen 
and  fifty,  each  one  of  these  may  be  required  to  perform 
equal  service  for  the  state,  though  one,  being  wealthy,  has 
vastly  more  at  stake  when  the  state  is  in  peril  than  another 
who  is  poor.  But  a  general  levy  embraces  only  a  part  of 
one  sex,  and  none  at  all  of  the  other,  though  the  classes  not 
embraced  have  as  much  at  stake  as  the  classes  who  are. 
The  reason  for  demanding  the  service  of  one  class  to  the 
exemption  of  the  others  is  that  that  class  alone  is  really 
competent  to  perform  it ;  and  though,  as  between  the  person 
summoned  and  the  person  not  summoned,  inequality  and 
injustice  seem  to  be  present,  yet,  as  between  the  former  and 
the  government,  neither  the  one  nor  the  other  is  discover- 
able. The  service  is  indispensable  to  the  state  and  to  all  its 
citizens,  and  the  state  must  demand  it  of  those   who  are 
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capable  of  performing  it.  As  all  are  interested  in  the 
defence  of  the  state  to  the  full  extent  of  all  they  enjoy 
under  its  protection,  the  citizen  who  is  required  to  perform 
a  service  which  puts  even  his  life  at  peril  is  still  only  defend- 
ing his  own  interests,  though,  aCt  the  same  time,  and  as  a  part 
of  this  self-defence,  he  defends  the  political  society  of  which 
he  is  a  member.  The  questions  which  are  presented,  when 
a  law  prescribing  military  service  is  to  be  determined  upon, 
are,  therefore,  only  questions  of  State  policy,  and  must  be 
settled  on  a  consideration  of  what  is  best  for  the  general  good. 
In  this  regard  the  case  is  the  same  with  laws  for  taxation. 

We  shall  admit  the  desirability,  if  it  were  practicable,  of 
the  state  apportioning  taxes  according  either  to  the  value 
of  protection  or  to  the  cost  of  protection ;  but,  as  either  is 
wholly  out  of  the  question,  nothing  remains  but  for  the  gov- 
ernment to  provide  for  the  collection  of  its  revenues  by  such 
rule  or  rules  as  will  operate  best  for  the  general  interest. 
These  rules  must  be  practical — that  is  to  say,  they  must  be 
such  as  can  be  enforced  without  serious  mischief,  and  such 
as  will  produce  the  revenue.  But,  when  the  question  is  what 
is  and  what  is  not  practical,  apparent  fairness  and  equality  as 
between  individuals  are  of  the  highest  importance ;  and  to 
the  common  mind  no  rule  seems  to  be  more  just  and  fair  than 
that  persons  should  be  taxed  for  the  support  of  government 
in  proportion  to  the  revenue  they  enjoy  under  its  protection. 
Such  a  rule  combines  the  idea  of  the  value  of  government 
with  that  of  ability  to  bear  the  burden;  it  seems  to  be  as 
just  and  fair  as  any  that  is  capable  of  enforcement,  and,  as  it 
approves  itself  to  the  common  mind,  it  seems  to  be  one 
which  public  policy  and  the  best  interests  of  the  State  can 
justify  and  sanction. 

In  this  country,  taxation  is  by  the  state  and  also  by  the 
Federal  government.  To  arrive  at  just  results,  the  one  gov- 
ernment in  making  its  levies  must  take  notice  of  what  is  done 
by  the  other,  and  so  frame  its  own  laws  as  to  make  the  action 
of  the  two  conduce  to  an  equality  in  the  distribution  of  the 
burden  as  near  as  may  be  practicable.     The  general  govern- 
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ment  in  its  levies  has  hitherto  made  them  in  ways  quite 
distinct  from  those  adopted  in  the  states,  and  its  action  may 
in  brief  be  indicated  as  follows : 

1.  It  has  for  the  most  part  derived  its  revenues  from  indi- 
rect taxes,  instead  of  direct  taxes. 

2.  So  far  as  these  were  internal  taxes,  they  have  been 
made  to  bear  most  heavily  upon  articles  of  luxury. 

3.  So  far  as  they  were  levied  upon  imports,  they  have  been 
laid  most  heavily  upon  such  manufactured  articles  as  come 
in  competition  with  the  manufacturers  of  this  country^ 
or  they  have  in  other  ways  discriminated  with  a  view  to  fos- 
ter, protect,  or  aid  the  industries  of  our  own  land.  And 
sometimes  the  duties  have  purposely  been  made  prohibitory. 

As  indirect  taxes  are  collected  eventually  of  consumers, 
they  must  and  do,  when  laid  upon  the  necessities  or  conven- 
iences of  life,  instead  of  bearing  any  proportion  to  the  rev- 
enue which  citizens  respectively  enjoy  under  the  government, 
fall  most  heavily  upon  the  poorer  classes.  Duties,  for  in- 
stance, on  the  imported  cloths  which  are  generally  worn,  go 
to  increase  the  prices  of  those  cloths,  and  of  such  others  as 
are  made  use  of  for  the  same  purposes ;  and,  though  the 
wealthy  classes  will  buy  and  use  of  these  much  more  than 
the  poorer  classes,  in  proportion  to  their  numbers,  yet,  in 
proportion  to  their  revenue,  the  advantage  is  vastly  in  their 
favor.  The  tax  of  20  per  cent,  or  so  which  the  man  of 
2 1 00,000  income  pays  upon  the  foreign  cloths  consumed 
in  his  family  is,  in  the  aggregate,  to  him  an  insignificant  item ; 
while,  to  the  thousand  poor  men  whose  aggregate  incomes 
are  no  larger,  the  amount  is  not  only  vastly  greater  in  its 
total,  but  to  each  individual  is  often  exceedingly  oppressive. 
We  thus  perceive  that  in  the  case  of  these  indirect  taxes  the 
rule  that  taxes  should  be  laid  in  proportion  to  revenue  fails 
in  enforcement,  and  that,  as  between  the  wealthy  and  the 
non-wealthy  classes,  the  latter  are  prejudiced. 

So  far  as  indirect  taxes  discriminate  against  luxuries,  they 

may  be  said  to  keep  in  view  the  rule  or  maxim  referred  to, 

for  it  is  but  reasonable  to  presume  that  people  will  purchase 

luxuries  in  some  proportion  to  their  actual  current  receipts 
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over  and  above  what  is  required  to  supply  their  actual  needs. 
And,  while  this  will  never  be  exactly  true,  yet,  as  those  who 
purchase  luxuries  will  in  the  purchase  tax  themselves,  being 
under  no  compulsion  to  purchase  at  all,  such  taxes,  on  the 
score  of  equality,  are  open  to  less  objection  than  any  others. 
Especially  is  this  the  case  when  the  articles  taxed  are  not 
only  to  be  considered  and  classed  as  luxuries,  but  are,  also, 
as  in  the  case  of  intoxicating  drinks,  deleterious  to  an  extent 
that  renders  it  proper  and  politic  to  discourage  their  con- 
sumption. The  heavier  the  tax  the  less  relatively,  it  may  be 
assumed,  will  be  the  consumption  by  all  but  the  wealthy 
classes. 

In  respect  to  discrimination  in  duties  in  order  to  protect 
and  foster  domestic  industry,  it  is  to  be  said  that  the  reason 
for  the  discrimination  can  have  nothing  to  do  with  the  duties 
bearing  most  heavily  upon  the  poorer  classes.  Of  the  policy 
of  protective  duties,  nothing  will  be  said  in  this  paper,  as  it 
has  no  necessary  bearing  on  the  present  discussion.  When, 
however,  such  duties  are  in  effect  prohibitory,  it  is  idle  to 
speak  of  or  treat  them  as  a  legitimate  exercise  of  the  power 
to  tax.  When  the  power  which  only  exists  for  the  purpose 
of  producing  a  revenue  for  the  needs  of  government  is  em- 
ployed for  some  wholly  different  purpose,  and  no  revenue  is 
expected  or  desired  from  the  employment,  it  is  misused,  and 
the  misuse  is  usurpation.  We  say  nothing  here  of  what  the 
government  may  do  under  its  power  over  commerce ;  doubt- 
less it  may  prohibit  importations  the  effect  of  which  would 
be  deleterious ;  but,  when  a  pretence  is  made  of  taxing  with- 
out any  purpose  to  produce  a  revenue,  this  is  a  plain  abuse 
of  governmental  power. 

The  Federal  government  has  sometimes  levied  a  tax  on 
incomes.  If  there  were  no  inherent  difficulties  in  the  levy 
and  collection  of  such  a  tax,  it  would  answer  most  perfectly 
of  any  that  could  be  devised  the  requirements  of  equality 
and  justice.  Exempting  to  every  man  from  his  income  suf- 
ficient for  the  reasonable  needs  of  himself  and  his  family, 
and  calling  for  a  proportionate  contribution  in  respect  to  the 
remainder  only,  such  a  tax  would,  in  theory,  be  levied  ac- 
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cording  to  the  revenue  (net  income)  which  each  man  enjoys 
under  the  protection  of  the  government.  In  England  it  has 
not  been  found  very  difficult  to  levy  and  collect  such  a  tax ; 
but  in  this  country  it  has  disappointed  the  expectations  of 
those  who  favored  it,  and  become  odious,  and  the  objections 
to  it  are  so  serious  that  it  seems  improbable  it  will  ever  be 
resorted  to  as  a  permanent  means  of  revenue.  Some  of  the 
difficulties  are  the  following: 

1.  An  income  tax  cannot  be  enforced  without  minute  en- 
quiry into  every  man's  affairs.  In  this  regard  the  difficulties 
are  found  to  be  much  greater  in  this  country  than  in  most 
others,  because  in  older  countries  society  is  more  steady  and 
fixed ;  the  people  change  their  locality,  their  pursuits,  and 
their  business  relations  less  frequently;  and  sources  of  in- 
come and  probable  returns  are  more  open  to  public  inspec- 
tion. In  most  other  countries,  also,  the  supervision  by  the 
public  authorities  of  private  life  and  private  business  is  more 
constant,  minute,  and  particular  than  the  ideas  of  our  own 
people  would  tolerate ;  and  the  traditions  of  our  people  —  who 
remember  the  general  warrants  of  the  last  century,  and  who 
trace  their  liberties  through  resistance  to  inquisitorial  inspec- 
tion of  private  affairs  and  domiciliary  visits  of  officials  —  are 
all  such  as  to  set  them  instinctively  and  firmly  in  opposition 
to  the  measures  necessary  to  obtain  the  information  on  which 
the  tax  must  be  levied. 

2.  This  necessary  information  is  to  be  obtained,  if  at  all, 
either  by  requiring  every  man  to  furnish  it  under  oath  or  \^y 
demanding,  and  inspecting  his  books  and  papers,  and  supple- 
menting any  knowledge  thereby  obtained  by  such  enquiries 
and  investigations  among  those  acquainted  with  the  business, 
or  assuming  to  be  so,  as  might  be  supposed  likely  to  throw 
light  upon  the  income  derived  therefrom.  To  compel  the 
person  himself  to  furnish  the  information,  would  be  to  put 
before  him  a  temptation  to  fraud  and  perjury,  which  m^any 
will  never  resist.  A  feeling  of  hostility  to  the  law,  a  repug- 
nance to  the  public  disclosure  of  the  secrets  of  one's  busi- 
ness, a  conviction  that  the  truth  is  not  generally  given  in 
these  statements,  and  that,  therefore,  to  be  honest  is  to  be 
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unequally  and  unjustly  taxed,  all  combine  with  natural  cupid- 
ity to  induce  the  tax-payer  to  conceal  whatever  he  thinks 
is  not  likely  to  be  discovered,  and  to  take  oaths  which  he 
quiets  his  conscience  in  taking  by  assuming  that  he  is  only 
doing  what  is  done  by  others  generally.  Thus  the  tax  de- 
moralizes the  community.  The  moral  right  of  the  govern- 
ment to  place  such  temptations  before  its  citizens  can  only 
be  justified  on  a  clear  conviction  that  it  is  demanded  by  a 
necessity  that  cannot  reasonably  be  met  by  any  less  injurious 
expedient. 

3.  The  power  to  inspect  books  and  papers  for  any  purpose 
is  one  peculiarly  susceptible  to  monstrous  abuses,  and  may 
easily  be  employed  for  dishonest  private  purposes.  This  has 
often  been  demonstrated,  not  only  under  the  late  law  for  the 
collection  of  income  taxes,  but  also  in  connection  with  the  re- 
covery of  duties  on  imports.  Spies  and  informers,  in  this 
country,  seem  to  be  natural  and  inevitable  incidents  of  any 
system  which  permits  it,  and  business  men  instinctively  re- 
sent the  uncovering  of  their  business  affairs  to  strangers,  who 
may  or  may  not  have  the  public  interest  in  view,  as  Wat 
Tyler  resented  the  uncovering  of  his  child's  nakedness.  It 
is  idle  to  say,  as  some  political  economists  do,  that  people 
ought  to  be  willing  to  disclose  their  incomes  freely,  and  be 
taxed  upon  them ;  for,  even  if  there  were  no  special  reasons 
for  secrecy,  such  a  willingness  could  only  exist  in  association 
with  a  belief  that  the  disclosure  was  being  obtained  solely  on 
public  grounds,  and  that  others  were  making  the  like.  More- 
over, often  there  are  reasons  for  privacy  in  business  matters 
which  are  of  the  highest  importance  to  business  success.  The 
general  result  is  that,  while  an  income  tax  may  reach  and 
gather  its  contributions  from  salaries,  or  from  those  whose 
business  operations  are  simple  and  open  to  general  observa- 
tion, it  will  be  evaded  where  business  is  more  extensive  and 
complicated,  and  where  incomes  are  largest.  It  thus,  in 
proportion,  falls  heaviest  on  those  who  are  least  able  to  pay. 

4.  An  income  tax  can  reach  only  the  incomes  in  money  or 
its  equivalent.  Investments  the  results  of  which  are  ex- 
pected to  be  realized  only  at  a  future  day — like  investments 
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in  wild  lands  or  in  city  lots — may  increase  in  value  largely, 
but  the  increase  cannot  be  taxed  as  income.  It  has  been 
suggested  that  the  increase  might  be  annually  valued  for  this 
purpose,  but  the  practical  difficulties  would  be  insuperable, 
and  the  injustice  would  occasionally  be  made  so  apparent  as 
to  seem  monstrous.  Thus:  a  city  lot  in  one  of  our  large 
cities  is,  perhaps,  worth  less  in  market  to-day  than  it  was  in 
May,  1868,  but  from  that  date,  for  six  years,  it  was  steadily 
increasing  in  market  value,  and  the  owner,  if  he  had  paid 
income  tax  on  this  increase,  would  have  paid  on  that  which  | 

he  never  realized ;  on  a  capital  which,  instead  of  being  pro- 
ductive, has  been  continuously  a  drain,  in  taxes  and  other- 
wise, upon  his  resources.  No  such  method  of  estimating 
income  could  be  just,  unless  it  took  into  account  decrease  in 
value  as  well  as  increase,  and  to  allow  for  this  would  obvi- 
ously be  impracticable. 

But  the  objections  to  an  income  tax  are  such  that  it  seems 
safe  to  predict  that,  though  it  may  be  resorted  to  in  emer- 
gencies, or  what  seem  to  be  such,  it  will  never  constitute  a 
permanent  source  of  revenue  in  this  country.  It  can  never 
in  its  operations  be  just  or  satisfactory,  and,  therefore,  cannot 
long  be  retained. 

The  Federal  government  levies  some  taxes  on  instruments 
of  business  and  commerce.  Where  these  operate  as  direct 
taxes,  and  are  judiciously  laid,  they  are  as  little  objection- 
able as  any  that  can  be  devised.  But  the  most  of  such  taxes 
only  go  to  increase  the  cost  of  services  or  commodities,  and 
fall,  finally,  on  the  consumer.  The  check  stamps  for  which 
the  manufacturer  of  tobacco  pays,  like  the  stamps  he  puts 
upon  his  packages,  will  be  taken  into  account  by  him  in  fix- 
ing the  price  of  his  merchandise,  and  the  consumer  will  pay 
for  them.  Whatever  has  been  said  regarding  indirect  taxes 
will  apply  to  most  stamp  duties. 

If  Federal  taxation  bears  most  heavily  on  the  poorer 
classes,  state  taxation  ought  to  aim  at  relieving  the  ine- 
quality. 

The  states  have  been  accustomed  to  collect  taxes  on  em- 
ployments, on  corporate  franchises,  on  corporate  business  or 
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profits,  and  on  property.  Some  other  state  taxes  have  been 
levied,  but  the  receipts  from  them  have  not  been  great.  The 
taxes  on  employments  have  not  generally  constituted  a  large 
source  of  income,  and,  where  they  have  been  levied  in  the 
shape  of  license  fees,  their  operation  has  almost  necessarily 
been  unequal.  Indeed,  they  cannot  well  be  otherwise  unless 
they  are  levied  on  a  calculation  of  income.  A  license  fee  of 
t$o  collected  indiscriminately  of  pliysicians  may  to  one  be 
oppressive,  while  another,  whose  business  is  much  larger  and 
^  more  lucrative,  would  scarcely  feel  it.     A  large  brewer  might 

be  benefited  by  the  tax  which  would  close  the  establishment 
of  his  neighbor  whose  business  was  comparatively  insignifi- 
cant. The  Michigan  tax  upon  dealers  in  liquors  has  closed 
up  a  large  number  of  establishments,  but  almost  or  quite  in- 
variably those  the  business  of  which  was  small.  Discrimina- 
tions are  sometimes  made  in  the  effort  to  equalize  the  burden ; 
as,  the  city  of  Richmond,  in  Virginia,  discriminated  in  her  tax 
upon  lawyers,  grading  them  for  taxation  in  several  classes ; 
but  at  best  this  can  only  palliate  and  lessen  the  inequalities. 
There  is  no  hardship  —  though  there  is  sometimes  inequal- 
ity—  in  the  taxation  of  corporate  franchises  when  they  exist 
as  special  privileges,  and  those  privileges  are  accepted  with 
knowledge  that  they  may  be  thus  burdened.  When,  how- 
ever, corporations  exist  under  general  laws  which  present 
equal  opportunities  for  all  to  organize,  it  is  difficult  to  under- 
stand what  special  privilege  there  is  to  tax ;  especially,  if  the 
corporate  business  is  something  in  which  copartnerships  or 
individuals  may  compete,  a  tax  on  a  corporation  which  the 
copartnership  or  individual  in  the  same  business  is  exempt 
from  would  be  manifestly  unequal  and  unjust.  It  is  difficult, 
for  instance,  to  understand  how  a  special  tax  on  a  newspaper 
corporation  could  be  just  when  the  corporation  must,  in  addi- 
tion, pay  all  the  taxes  on  its  property  and  business  which  are 
levied  on  the  owners  of  a  rival  establishment  which  is  not 
incorporated. 

The  chief  resort  of  the  states,  however,  has  always  been  a 
tax  on  property  assessed  according  to  valuation.  To  make 
this  just  and  equal  it  has  been  thought  necessary  to  tax  both 
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real  and  personal  property,  and  to  include  in  the  latter  the 
interests  of  individuals  in  corporations,  and  their  moneys  and 
credits  of  every  sort,  irrespective  of  the  locality  of  the  prop- 
erty or  corporation,  or  of  the  residence  of  the  debtor  in  case 
of  credits.  From  the  aggregate  of  credits,  however,  the  tax- 
payer has  generally  been  permitted  to  deduct  the  indebted- 
ness, if  any,  owing  by  himself,  though  a  similar  deduction 
from  tangible  property  or  interests  in  corporations  has  not 
usually  been  allowed.  The  state  tax  systems  have  been  full 
of  incongruities  and  inequalities,  one  of  which  is  above  indi- 
cated, namely,  that  he  whose  property  is  invested  in  credits 
is  taxed  only  on  the  surplus  above  his  indebtedness,  while  the 
land-owner,  though  perhaps  owing  for  all  he  owns,  and,  there- 
fore, worth  nothing,  must,  notwithstanding,  pay  taxes  on  all 
in  which  he  has  nominal  ownership.  In  many  ways  dupli- 
cate taxation  takes  place :  the  poor  man  who  has  bought  a 
homestead  on  credit  must  be  taxed  upon  its  value,  while  the 
vendor  is  taxed  on  the  price  agreed  to  be  paid  for  it ;  the 
shareholder  in  a  corporation  is  taxed  on  the  value  of  his 
shares,  which  represent  his  interest  in  the  corporate  property, 
while  the  corporation,  as  an  artificial  person,  is  taxed  on  the 
value  of  the  same  property ;  and  so  on.  Some  of  these  ine- 
qualities the  statutes  sometimes  endeavor  to  provide  against ; 
as,  for  instance,  in  the  case  of  corporate  shares,  by  exempt- 
ing them  from  taxation  when  the  corporation  itself  is  taxed ; 
but  in  some  other  cases  the  difficulties  are  such  as  cannot  be 
overcome.  The  case  of  the  taxation  of  mortgages  while  the 
property  mortgaged  is  also  taxed  is  an  illustration;  it  has 
been  proposed  in  some  quarters  that  this  should  be  avoided 
by  deducting  from  the  valuation  of  lands  the  amount  of  any 
lien  upon  it,  and,  theoretically,  this  seems  just  and  practi- 
cable. But  one  difficulty  such  a  plan  would  encounter  would 
be  found  in  the  temptation  it  would  present  to  the  placing  of 
fictitious  liens  upon  property,  as  screens  against  taxation.  A 
further  impediment  to  the  success  of  such  a  plan  will  be 
alluded  to  further  on. 

Every  man  who  has  observed  the  operation  of  state  taxa- 
tion understands  that  there  are  serious  difficulties  in  taxing 
personal  property  at  all.     Some  of  these  are  so  troublesome 
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and  embarrassing  that  many  thoughtful  persons  doubt  the 
expediency  of  continuing  it.     A  few  will  be  mentioned : 

1.  Some  of  these  are  the  same  in  kind,  though  not  in  de- 
gree, with  those  which  are  encountered  in  assessing  income. 
Valuation  is  to  be  made  of  household  furniture,  stock  in 
trade,  shares  in  corporations,  credits  of  every  sort,  and,  indeed, 
of  every  species  of  legal  interest  which,  under  the  arbitrary 
classification  of  the  law,  is  not  considered  real  estate.  Un- 
der the  fiction  of  law  that  personalty  always  accompanies 
the  person,  all  these  may  be  taxed  in  Ohio,  if  the  owner  is 
domiciled  there,  though  situated  in  Arizona  or  in  India. 
Very  largely  any  listing  will  consist  of  property  of  which  the 
assessor  can  have  no  personal  knowledge  whatever,  and  in 
the  main  he  must  rely  upon  the  owner  for  information.  The 
opportunity  to  escape  taxation  by  fraud  and  deception  will, 
therefore,  concur  with  the  temptation,  and  open  dealing  with 
the  assessor  is  not  to  be  looked  for.  Experience  demon- 
strates that  putting  the  tax-payer  under  oath  aids  but  little  in 
obtaining  a  just  listing  of  his  personal  property,  and  in  some 
states,  by  connivance  of  the  assessor,  the  vast  majority  of  all 
this  property  escapes  assessment.  Of  course  the  man  of 
large  means,  which  are  invested  in  many  enterprises  or  rep- 
resented by  many  securities,  is  much  less  likely  to  be  fully 
taxed  than  the  man  of  small  means,  invested  in  some  one 
place  or  in  some  single  security. 

2.  A  custom  of  under-valuation,  long  followed,  leads 
even  those  who  insist  that  all  property  shall  be  taxed  to  look 
upon  personalty  as  comparatively  unimportant;  and  it  is  no- 
torious that  in  many  of  the  states,  even  where  assessors  have 
knowledge  of  the  means  of  those  they  assess,  they  are  ac- 
customed to  take  little  account  of  personalty  as  compared 
with  their  assessment  of  lands.  Assessors  who  are  sworn  to 
put  a  cash  valuation  upon  all  property  habitually  disregard 
their  oath,  and  particularly  in  the  case  of  personalty  make 
little  attempt  towards  an  assessment  that  shall  be  either  ab- 
solutely or  relatively  just. 

The  disregard  of  law  in  this  particular  produces  some  cu- 
rious results.  Referring  to  the  assessments  for  1870  it  will 
be  found  that  Connecticut  was  the  only  state  in  which  the 
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valuation  of  personalty  exceeded  that  of  real  property.  The 
assessment  of  personal  property  in  Indiana  was  1^69,000,000 
greater  than  in  Illinois ;  that  in  Ohio  was  greater  than  in  New 
York,  nearly  twice  as  great  as  in  Pennsylvania,  and  almost 
ten  times  as  great  as  Michigan ;  and  that  in  Massachusetts 
was  greater  than  that  in  New  York  and  Pennsylvania  com- 
bined. It  is  true  this  statement  would  be  somewhat  mis- 
leading if  it  were  not  added  that  there  are  differences  in  the 
exemptions  from  taxation  in  the  different  states ;  but  it  will 
nevertheless  enable  us  to  appreciate  some  of  the  anomalies 
of  practical  taxation,  and  to  understand  the  corrupting  ten- 
dency of  a  system  under  which  assessors  openly,  notoriously, 
and  shamelessly  disregard  their  duty  in  assessment. 

3.  While  thus  personalty  is  under-valued,  as  compared  with 
lands,  allowance  cannot  be  made  in  taxing  lands  for  the  liens 
upon  them.     To  illustrate : 

John  Doe,  in  Toledo,  gives  a  mortgage  on  his  lands  to  a 
neighbor.  While  the  latter  owns  it  the  assessor  in  Toledo 
will  be  likely  to  know  about  it  and  to  tax  it,  but  he  will  tax 
it  only  as  a  part  of  the  mortgagee's  personalty,  under-esti- 
mating, as  is  customary,  the  aggregate,  so  that  land  and  mort- 
gage together  will  be  assessed  much  below  what  the  land  by 
itself  would  be. 

But  the  mortgagee  may  assign  it  to  some  one  domiciled  in 
another  state,  in  which  case  it  cannot  be  taxed  in  Ohio  at  all, 
because,  in  law,  the  locality  of  a  debt  is  the  domicile  of  the 
owner.  But  suppose  he  assigns  it  to  some  one  in  Cincin- 
nati ;  is  it  not  vastly  more  probable  that  the  mortgageor  in 
Toledo  will  apprise  his  assessor  of  the  existence  of  the  mort- 
gage in  order  to  obtain  the  deduction  in  assessment,  than 
that  the  assignee  in  Cincinnati  will  notify  his  assessor  in  order 
that  he  may  perform  his  duty  in  paying  taxes  upon  it?  In- 
deed, the  only  practical  method  of  taxing  the  mortgage  to 
the  exemption  of  the  land  would  seem  to  be  to  tax  it  against 
the  debtor,  and  allow  him  to  deduct  the  amount,  when  paid, 
from  his  debt.  But  it  is  very  doubtful  if  in  dealing  with  his 
creditor  he  would  obtain  any  advantage  from  this  change  in 
system. 

In  view  of  the   difHculties  of  taxing  personal  property, 
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and  of  its  demoralizing  methods,  no  wonder  the  question  is 
sometimes  asked,  Why  tax  it  at  all  ?  Most  people  would 
answer  at  once  that  justice  to  the  owners  of  real  property 
demands  it ;  to  exempt  the  money-lender  from  taxation  on 
his  securities,  while  the  former  is  taxed  on  his  lands,  seems 
not  only  rank  injustice,  but  a  serious  discouragement  to  the 
investment  of  moneys  in  productive  industry.  True,  it  may 
be  urged  that  a  probable  result  of  exempting  moneys  and 
securities  from  taxation,  while  farming  lands  are  still  taxed, 
would  be  to  invite  capitalists  to  put  out  their  money  in  loans 
to  escape  the  taxes,  and  that  this  must  bring  down  the  rates 
of  interest,  while  the  additional  cost  of  farming  caused  by 
the  increased  tax  on  lands  would  only  go  to  increase  the 
price  of  agricultural  products,  so  that  probably  neither  would 
the  money-lender  gain  nor  the  farmer  lose  by  the  change. 
But  this  is  suggesting  an  operation  in  economic  law  which 
only  experience  and  observation  can  verify,  and  by  vast 
numbers  of  persons  the  suggestion  will  be  received  with 
incredulity.  Besides,  this  meets  only  one  of  the  apparent 
inequalities  resulting  from  the  exemption  of  personalty ;  the 
laborer,  taxed  on  his  homestead  from  which  he  produces 
nothing  for  the  market,  will  require  further  explanations. 
The  political  economist  may  make  such  as  will  satisfy  his 
own  mind,  but  it  is  quite  another  thing  to  satisfy  those  who 
have  never  made  a  study  of  economic  laws. 

We  shall  venture  upon  the  attempt  here  to  indicate  the 
requisites  of  a  good  tax  law. 

1.  The  law,  in  selecting  the  objects  of  taxation,  should 
prefer  those  which  afford  the  least  opportunity  for  conceal- 
ment, evasion,  and  fraud ;  and,  all  other  things  being  equal, 
should  choose  those  which  are  so  far  exposed  to  public 
observance  that  it  will  not  be  necessary  to  probe  the  con- 
science of  the  citizen  by  means  of  oaths  before  the  assessor 
can  make  his  list. 

2.  The  objects  chosen  should  be  such  that  the  tax  levied 
upon  them  will,  directly  or  indirectly,  be  borne  by  the 
members  of  the  community  generally,  and  so  near  as  may 
be  in  proportion  to  their  respective  incomes.  The  fewer  the 
objects  of  taxation  the  better,  provided  the  proper  result  is 
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reached,  because  the  less  will  be  the  difficulty,  annoyance, 
and  expense  of  assessment  and  collection. 

3.  If  a  single  tax  would  fall  upon  a  few  only,  it  should 
be  supplemented  by  such  as  will  relieve  this  injustice,  and 
the  effect  of  any  one  tax,  or  of  a  tax  on  any  one  object, 
should  be  considered  only  in  its  general  bearing  as  a  part  of 
the  general  levy  of  taxes  by  the  state. 

4.  A  tax  law  should  not  only  as  nearly  as  possible  he  Just, 
but  it  should  present  to  the  common  mind  no  appearance  of 
injustice.  In  drafting  it,  it  is  to  be  remembered  that  to  most 
men  a  tax  seems  to  be  a  burden  on  the  man  from  whom  the 
collector  receives  it,  even  when  the  educated  mind  is  able  to 
perceive  that  the  payer  himself  is  the  real  collector,  and  is 
reimbursed  in  his  payment  by  his  customers.  And  in  this 
fact  may  be  discovered  the  importance  of  avoiding  exemp- 
tions which  might  appear  unjust,  whether  in  fact  they  are 
so  or  not.  The  use  made  at  this  time,  in  inflaming  the  pub- 
lic discontent,  of  the  fact  that  government  securities  are  not 
taxed  ought  to  be  to  the  country  a  valuable  lesson.  It  may 
be  true  that  the  public  save  more  in  interest  by  making  the 
bonds  untaxable  than  they  lose  in  taxes ;  but  great  numbers 
of  people  do  not  look  beyond  the  exemption,  but  dwell 
upon  that  as  governmental  favoritism  to  the  money-lender, 
and  suffer  their  passions  to  become  inflamed  and  incite 
them  to  wild  and  dangerous  action.  If,  therefore,  we  are 
asked  whether  the  burdens  of  taxation  would  not  be  more 
equally  distributed  if  moneys  and  credits  were  expressly 
exempted  from  taxation  than  they  are  now — when  moneys 
and  credits  are  properly  taxed,  but,  in  reality,  taxed  in  small 
parts  only  —  the  question  seems  to  be  pertinent ;' but  on  a 
moment's  reflection  we  perceive  that  it  only  uncovers 
another,  namely,  whether  it  is  really  practicable  to  make  the 
exemption  at  all. 

There  are  people  who  contend  that  governments,  like 
churches,  should  be  supported  by  voluntary  contributions 
exclusively ;  and  in  the  ideal  republic  perhaps  the  needs  of 
government  may  be  provided  for  by  the  voluntary  offerings 
of  patriotic  citizens  who  vie  with  each  other  in  contributing 


196  FRAMING  OF  TAX   LAWS. 

in  proportion  to  their  ability.  But  in  the  ideal  republic  we 
may  assume  that  every  citizen  will  be  wise  in  public  aflfairs, 
and  that,  while  his  patriotism  will  keep  his  selfishness  in  strict 
subordination  and  incline  him  to  do  what  is  best,  his  intelli- 
gence will  never  leave  him  in  doubt  what  the  best  is.  With 
us  discussions  must  concern  actual  and  practical  govern- 
ments, made  by  and  for  people  of  limited  intelligence,  with 
whom  the  principle  of  selfishness  is  always  active  and  pow- 
erful. The  system  of  taxation  that  is  relevant  to  such  dis- 
cussions is  the  system  that  can  be  worked,  and  not  that  which 
ideally  is  perfect.  Now,  no  system  can  be  worked,  or  even 
once  put  into  temporary  successful  operation,  which  does 
not  appear  to  call  for  a  fair  proportion  of  the  public  burdens 
from  the  accumulations  of  the  wealthy  classes.  And  as  in 
this  country  land  is  not  so  distinctly  the  representative  of 
wealth  as  are  moneyed  securities,  so  the  taxation  of  lands  to 
the  exemption  of  such  securities  will  not  be  tolerated  unless 
substitutes  are  selected  which  equally  in  the  public  mind  are 
representatives  of  wealth. 

Stocks  in  corporations  which  have  a  practical  monopoly  in 
their  line  form  excellent  subjects  for  taxation,  provided  the 
tax  is  levied  wisely  and  fairly,  and  all  the  conditions  are  fa- 
vorable to  operating  justly.  Suppose,  for  example,  that  all 
the  railroads  in  Ohio  were  required  to  pay  into  the  state 
treasury  i  mill  for  every  mile  they  carried  a  ton  of  freight, 
and  1-2  cent  for  every  mile  they  carried  a  passenger,  and 
that  this  payment  should  constitute  the  sole  collection  of 
taxes  by  the  state ;  what  theoretical  injustice  would  there  be 
in  this  ?  As  everybody  makes  use  of  the  railroads — the  peo- 
ple possessing  or  controlling  large  means  most  of  all  —  and  as 
the  taxes  would  only  go  to  swell  the  railroad  charges,  which 
the  general  public  would  pay,  it  is  manifest  that  the  burden 
would  be  well  distributed.  But  in  attempting  to  enforce  such 
a  scheme  the  difficulties  would  be  insurmountable.  First, 
if  the  tax  increased  railroad  charges  to  the  like  amount, 
the  people  would  clearly  perceive  that,  after  all,  the  tax  was 
extracted  from  their  own  pockets,  and  not  from  accumulated 
railroad  wealth.     But,  second,  if  the  railroads  of  one  state 
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were  taxed  thus  heavily,  they  would  be  taxed  into  bank- 
ruptcy unless  the  competing  lines  in  other  states  were  taxed 
to  the  same  extent ;  for,  as  they  must  keep  their  prices 
down  to  those  charged  by  their  competitors,  it  would  not  be 
possible  for  them  to  collect  from  freight  and  passengers  a  tax 
which  their  competitors  do  not  pay,  and,  consequently,  they 
must  bear  the  burden  themselves,  and  to  the  extent  of  the 
tax  are  placed  at  a  disadvantage  in  competition.  And  this 
question  of  competition  enters  into  every  plan  for  imposing 
exceptional  taxation  upon  corporate  stocks.  A  state  cannot 
afTord  to  tax  the  chief  enterprises  of  her  people  out  of 
existence;  she  must  tax  in  proportion  as  they  are  taxed 
elsewhere. 

In  our  opinion  the  most  prominent  evils  in  state  taxation 
at  the  present  time  are  to  be  found  in  the  habitual  under- 
valuation of  property,  and  the  neglect  to  assess  at  all  a  large 
proportion  of  all  personalty.  We  have  not  the  time  to 
enumerate  and  explain  these,  but  they  include  the  habitual 
taking  of  false  oaths  by  assessors,  the  connivance  at  and 
encouragement  of  these  by  the  public,  the  fixing  of  arbitrary 
standards  by  the  assessors,  and  the  departure  from  these 
when  there  are  friends  to  favor  or  obnoxious  business  or 
classes  to  punish,  and  the  strengthening  and  encouragement 
of  a  sentiment  among  the  people  that  in  matters  of  taxation 
there  are  no  such  things  as  public  obligations  or  public  morals. 
Why  should  manufacturers  or  officials  be  honest  in  the  taxa- 
tion of  liquors,  when  neither  the  public  nor  officials  are 
expected  to  be  honest  in  ordinary  state  and  municipal  taxa- 
tion? There  is  an  evil  here  of  sufficient  vitality  and  per- 
sistence to  employ  the  best  efforts  of  reformers  for  many 

years  to  come.' 

Thomas  M.  Cooley. 


'  Note. — The  foregoing  paper  was  prepared  for,  and  read  before,  the  Amer- 
ican Social  Science  Association,  at  its  meeting  in  Cincinnati  on  April  22, 
1878.  It  is  not,  as  will  be  seen,  a  discussion  of  legal  questions,  but  of  ques- 
tions in  political  economy.  Still,  at  this  time,  when  attention  is  very  generally 
being  directed  to  the  principles  of  taxation,  it  will  be  found  not  wanting  in 
practical  interest  to  the  legal  profession. 
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///.  THE  LEGAL  NATURE  OF  ROLLING-STOCK  OF 

RAILROADS. 

I.  After^acquired  Rolling-stock  subject  to  Mortgage. 

II.  Rolling-stock  regarded  as  Fixtures. 

III.  Rolling-stock  regarded  as  personal  Property. 

IV.  Constitutional  and  statutory  Provisions  regarding  Rolling-stock. 

Questions  as  to  the  legal  nature  of  the  property  of  rail- 
road companies  embraced  under  the  general  term  of  rolling- 
stock  have,  within  the  last  few  years,  frequently  come  before 
our  courts,  both  state  and  Federal,  for  determination. 
These  questions  are  presented  in  various  forms.  More  fre- 
quently than  in  any  other  way  they  have  arisen  in  the  en- 
deavors of  the  general  creditors  of  such  corporations  to 
attach,  or  levy  executions  upon,  rolling-stock  as  personal 
property,  when  either  the  companies  themselves  or  their 
mortgage  creditors  have  claimed  that  such  property  is  a- part 
of  the  realty,  or,  at  least,  is  an  incident  to  the  franchise,  so 
that  it  cannot  be  separated  by  seizure  and  sale  under  execu- 
tion. Sometimes  the  enquiry  has  been  whether  mortgages 
which  do  not  in  terms  apply  to  the  rolling-stock  nevertheless 
embrace  it  as  fixtures  of  the  realty;  or  whether  mortgages 
which  in  terms  do  apply  to  such  property  are  effectual  when 
recorded  only  as  real-property  mortgages.  Again,  the  sub- 
ject has  been  presented  in  another  aspect,  under  laws  of 
taxation  which  have  not  expressly  or  impliedly  defined  the 
status  of  this  species  of  property. 

When  rolling-stock  is  mortgaged  in  connection  with  the 
real  property  of  a  railroad  company,  the  effect  of  the  mort- 
gage may  be  considered  as  between  the  parties  themselves, 
or  as  between  the  mortgagees  and  subsequent  purchasers  or 
judgment-creditors.  As  between  the  parties  themselves,  no 
question  as  to  the  proper  registration  of  the  mortgage  can 
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arise ;  and,  generally,  the  only  question  as  between  them  as 
to  such  property  is  whether  the  mortgage  covers  after- 
acquired  property  of  this  kind.  The  same  question  may 
arise  between  the  mortgagees  and  subsequent  purchasers  or 
encumbrancers.  Quite  different  principles,  however,  are  ap- 
plicable to  the  determination  of  this  enquiry  from  those  that 
apply  to  the  contentions  of  the  same  parties  whether  such  prop- 
erty is  a  fixture  —  and,  therefore,  a  part  of  the  realty  itself — 
or  is  personalty.  Upon  this  part  of  the  subject  there  is  great 
confusion  and  contradiction  of  authority.  In  many  states 
there  are  now  statutory  enactments  which  attempt  to  dispose 
of  the  vexed  questions ;  but  these  enactments  are  as  diverse 
as  were  the  decisions  of  the  courts.  It  is  of  little  conse- 
quence, however,  whether  they  fix  the  status  of  such  prop- 
erty as  realty  or  personalty,  so  long  as  they  afford  a  fixed 
rule  for  the  guidance  of  the  parties. 

Discriminating,  therefore,  between  the  different  aspects  of 
the  subject  presented  by  these  legal  questions,  the  first  propo- 
sition to  be  considered  is : 

/.  After-acquired  Rolling-stock  is  subject  to  Mortgage. — A 
mortgage  of  a  railroad  afterwards  to  be  built,  and  of  the 
rolling-stock  and  other  property  appurtenant  to  such  road, 
attaches  to  the  road  and  the  rolling-stock  as  they  are  built 
and  acquired.  Such  a  mortgage  is  a  lien  superior  to  that  of 
a  subsequent  mortgage,  made  after  the  road  has  been  com- 
pleted and  equipped ;  and  in  like  manner  superior  to  a  judg- 
ment lien  which  has  afterwards  attached  to  such  property.' 
Although  the  mortgage  may  have  been  "given  before  a 
shovel  had  been  put  into  the  ground  towards  constructing 
the  railroad,  yet,  if  it  assumed  to  convey  and  mortgage  the 
railroad  which  the  company  was  authorized  by  law  to  build, 
together  with  its  superstructure,  appurtenances,  fixtures,  and 
rolling-stock,  these  several  items  of  property,  as  they  came 
into  existence,  would  become  instantly  attached  to,  and  cov- 

*  Pcnnock  v.  Coc,  23  How.  117;  Galveston  R.  R.  Co.  v.  Cowdrcy,  11 
Wall.  459,  4S1 :  Dunham  v.  Ry.  Co.,  i  Wall.  266 ;  Meyer  v.  Johnson,  53  Ala. 
237«  324 ;  Scott  V.  Clinton  &  Springfield  R.  R.  Co.,  6  Biss.  529,  535. 
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ered  by,  the  deed,  and  would  have  fed  the  estoppel  created 
thereby.  No  other  rational  or  equitable  rule  can  be  adopted 
for  such  cases.  To  hold  otherwise  would  render  it  necessary 
for  a  railroad  company  to  borrow  money,  in  small  parcels,  as 
sections  of  the  road  were  completed,  and  trust  deeds  could 
safely  be  given  thereon.  The  practice  of  the  country  and 
its  necessities  are  in  coincidence  with  the  rule." ' 

One  of  the  earliest  cases  involving  a  judicial  construction 
of  a  mortgage  of  the  rolling-stock  of  a  railroad  company  is 
that  of  Coe  v.  Pennock,^  which  was  decided  by  the  Circuit 
Court  of  the  United  States  in  1857,  and  two  years  afterwards 
by  the  Supreme  Court.^ 

The  Cleveland,  Zanesville  &  Cincinnati  Railroad  Com- 
pany executed  a  mortgage  of  all  its  present  and  future-to-be- 
acquired  property,  including  engines,  tenders,  cars,  and  all 
other  personal  property.  The  railroad  was  in  course  of  con- 
struction, and  only  a  small  portion  of  it  was  finished  at  the 
time  of  the  mortgage.  This  contained  a  covenant  that  the 
money  borrowed  should  be  applied  to  the  construction  and 
equipment  of  the  road.  The  rolling-stock  was  afterwards 
levied  upon  by  holders  of  subsequent  mortgage  bonds. 
Whereupon  the  trustee  under  the  first  mortgage  filed  a  bill 
to  restrain  a  sale  under  the  execution.  The  Circuit  Court  ren- 
dered a  decree  perpetually  enjoining  the  sale,  and  this  de- 
cree was  affirmed  by  the  Supreme  Court.  Mr.  Justice  Nelson, 
delivering  the  opinion  of  the  Supreme  Court,  said:  "If  we 
are  at  liberty  to  determine  this  question  by  the  terms  and 
clear  intent  of  the  agreement  of  the  parties,  it  will  be  found 
a  very  plain  one.  The  company  have  agreed  with  the  bond- 
holders (for  the  mortgagee  represents  them)  that,  if  they  will 
advance  their  money  to  build  the  road  and  equip  it,  the  road 
and  equipments  thus  constructed,  and  as  fast  as  constructed, 
shall  be  pledged  as  a  security  for  the  loan.  This  is  the  simple 
contract  when  stripped  of  form  and  verbiage ;  and,  in  order 
to  carry  out  this  intent  most  effectually,  and  with  as  little  haz- 

»  Galveston  R.  R.  Co.  v.  Cowdrcy,  ii  Wall.  459,  481,  per  Bradley,  J. 

3  6  Am.  Law  Reg.  27 ;  2  Redf.  Am.  Ry.  Cases,  667. 

4  Subnom,  Pennockv.  Coe,  23  How.  I17. 
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ard  as  possible  to  the  lender,  the  company  specially  stipulate 
that  the  money  thus  borrowed  shall  be  faithfully  applied  in 
the  construction  and  equipment  of  the  road.  And  in  further 
fulfilment  of  the  intent  the  company  agree  that,  in  case  a  de- 
fault in  payment  of  principal  or  interest,  the  bondholders  may 
enter  upon  and  take  possession  of  the  road,  and  run  it  them- 
selves, by  their  agents,  applying  the  net  proceeds  to  the  pay- 
ment of  the  debt."  The  bondholders,  he  continued,  have 
fulfilled  their  part  of  the  agreement  by  advancing  the  money 
on  the  faith  of  the  security;  and  the  question  is  whether 
there  is  any  rule  of  law  or  principle  of  equity  that  denies 
them  the  benefit  of  the  security  they  contracted  for.  After 
examining  the  arguments  against  giving  effect  to  a  mortgage 
of  after-acquired  property,  in  conclusion  he  says  that  the 
court  is  satisfied  that  the  mortgage  attached  to  the  future  ac- 
quisitions, as  described  in  it,  from  the  time  they  came  into 
existence. 

It  is  not  essential  that  the  rolling-stock  should  be  specific- 
ally mentioned  in  the  mortgage  in  order  that  it  may  pass  by 
it.  A  mortgage  of  a  road  and  its  fixtures,  together  with  "  all 
other  property  now  owned  and  which  may  be  hereafter 
owned  by  the  railroad  company,"  embraces  cars,  locomotives, 
and  other  rolling-stock  purchased  by  the  company  from  time 
to  time  after  the  making  of  the  mortgage.^  In  like  manner 
a  mortgage  of  an  entire  line  of  railroad,  "  with  all  the  reve- 
nue or  tolls  thereof,"  was  held  to  cover,  not  only  the  line  of 
the  road,  but  all  the  rolling-stock  and  fixtures,  whether 
movable  or  immovable,  essential  to  the  production  of  tolls 
and  revenues.*  The  same  view  was  expressed  by  the  Dis- 
trict judge  of  the  United  States  for  the  District  of  Indiana  ^ 
as  to  the  effect  of  a  mortgage  by  a  railway  company  of  "  all 
the  present  and  future-to-be-acquired  property  of  the  com- 
pany," "  together  with  the  tolls  or  income  to  be  had  or  levied 
therefrom."  The  latter  clause  seemed  to  be  regarded  as 
more  decisive  than  the  former  that  the  rolling-stock  of  the 

5  Meyer  r.  Johnston,  53  Ala.  237,  332. 

^  Sute  of  Maryland  v.  Northern  Central  R.  R.  Co.,  18  Md.  193. 
7  Pullman  v.  Cincinnati  &  Chicago  R.  R.  Co.,  4  Biss.  35,  43. 
VOL.  4,  NO.  2 — 14 
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road  was  included.  Applying  the  maxim  that  whosoever 
grants  a  thing  is  supposed  also,  tacitly,  to  grant,  that  without 
which  the  grant  itself  would  be  of  no  effect,  *  the  tolls  and 
income  being  expressly  mortgaged,  the  rolling-stock,  which 
is  essential  to  the  production  of  tolls  and  income,  must  be 
included  in  the  grant.  "  On  a  foreclosure  the  lands,  super- 
structures, and  fixtures  might,  indeed,  be  sold ;  but  the  tolls 
and  income  could  not  be.  Besides,  the  deed  of  trust  pro- 
vides another  remedy  to  the  mortgagees  in  case  of  a  default 
by  the  mortgageors — the  very  remedy  which  the  complain- 
ant is  now  seeking  through  a  receiver.  It  provides  that  in 
case  of  a  default  the  trustees  may  enter  and  take  possession 
of  the  mortgaged  property,  and  use  and  operate  the  same, 
and  apply  the  proceeds  thereof  to  the  payment  of  the  inter- 
est and  principal  of  the  bonds  intended  to  be  secured  by  the 
mortgage.  Now,  in  pursuing  this  remedy,  of  what  avail 
would  all  the  other  property  be  if  the  rolling-stock  cannot 
be  used  ?  Nay,  could  the  remedy  be  pursued  at  all  without 
the  use  of  the  rolling-stock  ?  The  reason  of  the  rule  —  that, 
when  a  man  grants  a  tract  of  land  in  the  centre  of  a  larger 
tract  owned  by  him,  he  also  grants,  by  implication,  a  right 
of  way  into  it — fully  applies  to  the  case  in  question;  and  it 
strongly  applies  to  the  mortgage  of  tolls  and  income." 

If  rolling-stock  be  regarded  as  an  accession,  in  the  nature 
of  a  fixture,  to  the  road,  it  passes  by  a  mortgage  of  the  road 
without  express  mention  ;  and  it  is  then  immaterial  whether 
it  be  in  existence  when  the  mortgage  is  given,  or  be  after- 
wards acquired. 

Many  authorities,  without  going  to  the  extent  of  holding 
that  engines  and  cars  are  fixtures,  regard  them  as  so  indis- 
pensable to  the  operation  of  a  railroad  that  they  make  a  dis- 
tinction between  rolling-stock  and  other  kinds  of  personal 
property  in  respect  to  the  rule  that  property  not  in  esse  can- 
not be  conveyed.  The  rolling-stock  of  a  railroad  is  regarded 
as  so  appurtenant  to  the  road  that,  when  the  company  makes 
a  mortgage  of  its  road  and  franchise,  it  has  a  present  exist- 

^  Cuicunque  aliquis  quU  concedit^  concederevidetur  et  id  sine  quo  res  ipsa 
esse  non  potuit,     1 1  Co.  52;  Broom's  Leg.  Max.  479. 
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ing  interest  in  the  rolling-stock  to  be  acquired  for  its  use 
sufficient  to  uphold  a  grant  of  it  as  incident  to  the  road. 
Their  title  to  the  road  and  franchise  is  the  foundation  of  an 
interest  in  the  cars  and  engines  to  be  acquired  for  its  use.'  A 
lien,  moreover,  may  be  created  without  a  grant.  A  contract 
intended  as  a  grant,  or  one  stipulating  the  making  of  a  grant 
at  a  future  time,  may  be  upheld  in  equity  as  a  present  lien. 

The  York  &  Cumberland  Railroad  Company,  in  1851, 
issued  bonds  secured  by  a  mortgage,  in  trust,  of  its  road  and 
franchise,  together  with  all  "  cars,  engines,  and  furniture  that 
may  have  been  or  may  be  purchased  by  said  company." 
Some  two  years  afterwards  the  company  purchased  an  en- 
gine and  certain  cars,  which  they  subsequently  mortgaged. 
In  1859  a  suit  in  equity  was  commenced  in  behalf  of  the 
bondholders  under  the  first  mortgage  to  compel  the  execu- 
tion of  the  trust,  and  a  receiver  was  appointed,  who  took 
possession  of  all  the  property  of  the  company,  including  the 
engine  and  cars  which  were  the  subject  of  the  second  mort- 
gage, and  which  were  in  daily  use  upon  the  road.  The  second 
mortgagee,  after  a  demand  for  their  surrender,  brought  an  ac- 
tion of  trover,  and  obtained  leave  of  court  to  prosecute  it. 
It  was  held  that  the  lien  of  the  existing  mortgage  attached 
to  the  rolling-stock  as  soon  as  it  was  purchased  and  placed 
upon  the  road ;  and  that  the  second  mortgagee  acquired  no 
title  which  he  could  maintain  against  the  former  mortgage." 

This  decision  might  have  been  placed  upon  the  ground 
that  the  mortgagee  of  the  rolling-stock  had  notice  of  the 
prior  mortgage  in  which  this  property  was  also  included ; 
and  in  that  case  the  question  of  the  proper  registry  of  first 
mortgage,  would  not  be  raised,  for  the  knowledge  of  this 
second  mortgagee  of  the  existence  of  such  mortgage  would 
be  equivalent  to  a  due  record  of  it. 

A  mortgage  of  a  railroad,  "  together  with  the  superstructure 
and  tracks  thereon,  and  all  rails  and  other  materials  used 
thereon  or  procured  therefor,  and  engines,  tenders,  cars,  tools, 
materials,  machinery,  contracts,  and  all  other  personal  prop- 

9  Morrill  V.  Noyes,  56,  Me.  458,  471. 
*«  /Hd.  458. 
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erty  "  then  owned  by  it,  or  in  future  to  be  acquired,  was  held 
to  include  cars,  wheels,  fire-wood  obtained  for  the  use  of  the 
engines,  and  coal  for  the  use  of  a  machine-shop,  as  things 
incident  to,  and  indispensable  to,  the  use  and  enjoyment  of 
the  principal  thing  conveyed." 

The  New  Orleans  &  Ohio  Railroad  Company,  having  made  a 
mortgage  covering  all  future-acquired  property,  afterwards 
purchased  of  the  United  States  certain  locomotives  and  cars, 
for  which  it  gave  a  bond  stipulating  that  the  United  States 
should  have  a  lien  upon  the  property  for  the  purchase-money, 
and  that  the  company  should  not  part  with  it  without  writ- 
ten consent  until  payment  of  the  price.  The  trustee  for  the 
bondholders  claimed  that  the  mortgage  upon  the  road  being 
prior  in  date  to  the  bond,  attached  to  the  property  as  soon 
as  purchased,  and  displaced  any  junior  lien.  "This,  we 
apprehend,"  said  Mr.  Justice  Bradley,  delivering  the  opinion 
of  the  court,"  "  is  an  erroneous  view  of  the  doctrine  by 
which  after-acquired  property  is  made  to  serve  the  uses  of  a 
mortgage.  That  doctrine  is  intended  to  subserve  the  pur- 
poses of  justice,  and  not  injustice.  Such  an  application  of 
it  as  is  sought  by  the  appellants  would  often  result  in  gross 
injustice.  A  mortgage  intended  to  cover  after-acquired 
property  can  only  attach  itself  to  such  property  in  the  con- 
dition in  which  it  comes  into  the  mortgageor's  hands.  If 
that  property  is  already  subject  to  mortgages  or  other  liens, 
the  general  mortgage  does  not  displace  them,  though  they 
may  be  junior  to  it  in  point  of  time.  It  only  attaches  to 
such  interest  as  the  mortgageor  acquires;  and,  if  he  purchase 
property  and  give  a  mortgage  for  the  purchase-money,  the 
deed  which  he  receives  and  the  mortgage  which  he  gives 
are  regarded  as  one  transaction,  and  no  general  lien  impend- 
ing over  him,  whether  in  the  shape  of  a  general  mortgage, 
or  judgment,  or  recognizance,  can  displace  such  mortgage 
for  purchase-money.  And  in  such  cases  a  failure  to  regis- 
ter the  mortgage  for  purchase-money  makes  no  difference. 
It  does  not  come  within  the  reason  of  the  registry  laws. 

"  Phillips  V.  Winslow,  i8  B.  Mon.  431,  448. 

"  United  States  v.  New  Orleans  R.  R.  Co.,  12  Wall.  362,  364. 
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These  laws  are  intended  for  the  protection  of  subsequent, 
not  prior,  purchasers  and  creditors.  Had  the  property  sold 
by  the  government  to  the  railroad  company  been  rails,  as 
in  the  case  of  the  Galveston  Railroad  Company  v.  Cow- 
drey, '^  or  any  other  material  which  became  affixed  to,  and  a 
part  of,  the  principal  thing,  the  result  would  have  been  dif- 
ferent. But  being  loose  property,  susceptible  of  separate 
ownership  and  separate  liens,  such  liens,  if  binding  on  the 
railroad  company  itself,  are  unaffected  by  a  prior  general 
mortgage  given  by  the  company,  and  paramount  thereto. 
In  the  case  before  us  the  United  States,  at  the  time  of  mak- 
ing the  sale,  reserved  a  lien  on  the  property,  and  imposed  a 
condition  of  non-alienation  until  the  price  should  be  paid. 
Taken  altogether,  the  transaction  amounts  to  a  transfer  sub 
modo,  and  the  lien  must  be  regarded  as  attaching  to  the  prop- 
erty itself,  and  as  paramount  to  any  other  liens  arising  from 
the  prior  act  of  the  company." 

In  Alabama  it  is  held  that  a  mortgage  of  a  railroad  and  its 
after-acquired  property  attaches  to  its  rolling-stock  whenever 
this  is  acquired,  on  the  ground  that  such  property  so  apper- 
tains to  the  road  as  to  become  subject  to  the  mortgage.  Yet 
the  rolling-stock,  as  personal  chattels  not  identified  with  the 
realty,  does  not  become  released  from  the  liens  under  which 
the  company  has  acquired  it.'^  The  Alabama  &  Tennessee 
River  Railroad  Company,  in  1852,  executed  a  mortgage  of  its 
road  then  constructed  and  to  be  constructed,  and  of  all  other 
property  then  owned  and  which  might  thereafter  be  owned 
by  the  company,  together  with  its  tolls  and  income.  Some 
years  afterwards  this  road  was  united  with  other  roads, 
and  a  new  name  was  given  to  the  consolidated  roads,  and 
other  mortgages  were  made  by  these.  Upon  a  foreclosure  of 
a  subsequent  mortgage  it  was  held  that  the  lien  of  the  first 
mortgage  extended  to  the  cars,  locomotives,  and  other  per- 
sonal movable  property  appertaining  to  the  railroad ;  and  that 
this  lien  was  not  restricted  to  so  much  of  the  rolling-stock  as 
remained  of  what  the  company  owned  at  the  time  of  the  con- 
's II  WalL  459. 
'4  Meyer  v.  Johnston,  53  Ala.  237,  324,  353. 


Company  had  then  ceased  to  exist,  the  lien  of  the  mortgage 
would  not  have  attached  to  any  rolling-stock  acquired  after- 
wards, because  the  acquisition  would  not  have  been  made  by 
the  mortgageor;  but,  as  the  court  held  that  this  company  con- 
tinued its  existence  after  the  consolidation  under  a  new  name, 
it  necessarily  follows  that  the  mortgage  given  by  it  embraced 
the  rolling-stock  held  at  the  time  of  the  foreclosure  to  the 
same  extent,  or  in  the  same  proportion,  that  it  embraced  the 
railroad  itself.'* 

In  1873  the  receivers  were  authorized,  pending  the  fore- 
closure suit,  to  buy  a  large  quantity  of  rolling-stock,  and  for 
that  purpose  to  issue  certificates  and  make  them  a  prior  lien 
upon  the  road  and  property.  Some  part  of  the  rolling- 
stock  so  purchased  was  already  upon  the  road,  and  in  use  by 
it  under  contracts  and  leases ;  and  it  was  contended  by  some 
of  the  mortgage  creditors  that  such  rolling  stock,  although 
not  paid  for  by  the  company,  became  subject  to  the  liens  of 
the  mortgages  when  put  upon  the  mortgaged  road;  and,- 
moreover,  that  even  the  new  rolling-stock  purchased  by  the 
receivers,  and  put  upon  the  road  by  them  under  authority  of 
the  court,  became  subject  to  the  liens  of  the  mortgages  in 
preference  to  the  liens  authorized  by  the  court  in  the  order 
for  purchase.  But  the  court  held  that  the  lien  authorized 
by  the  court  could  not  be  superseded  or  lessened  by  the 
mortgages ;  that,  while  it  is  true  that  when  a  railroad  company 
which  has  executed  several  successive  mortgages  of  its  road, 
equipments,  and  appurtenances,  purchases  and  puts  upon  its 
road  rolling-stock  which  is  then  free  from  all  liens,  this  prop- 
erty so  appertains  to  the  road  as  to  become  subject  to  the 
mortgages  which  have  priority  according  to  the  date  of  their 
execution  ;  yet  such  property  docs  not  become  so  identi6ed 
with  the  realty  by  being  placed  upon  it  that  it  is  released 
from  the  liens  attaching  to  it  when  it  was  acquired.  Liens 
upon  the  rolling-stock  existing  upon  it  when  it  comes  into  the 
mortgageor's  possession  remain  binding  upon  it,  and  supe- 


1  Meyer  v.  Johnston,  supra,  331. 
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nor  to  those  of  the  mortgage  existing  at  the  time  upon  the 
railroad.'^ 

It  may,  therefore,  be  regarded  as  judicially  settled,  with 
little  or  no  divergence  of  opinion,  that,  in  equity,  a  mortgage 
of  a  railroad  will  be  held  to  apply  to  after-acquired  rolling- 
stock,  and  other  personal  property,  if  the  terms  of  the  mort- 
gage cover  such  future  acquisitions ;  with  the  qualification, 
however,  that  the  mortgage  will  attach  to  such  property 
subject  to  the  liens  existing  upon  it  when  it  comes  into  the 
hands  of  the  mortgageor. 

//.  Rolling-stock  regarded  as  Fixtures.  — There  are  many 
considerations  why  rolling-stock  should  be  regarded  as 
strictly  of  the  nature  of  fixtures.  It  is  fitted  to  the  gauge  of 
the  road  and  adapted  particularly  for  use  upon  it.  Without 
it  the  road  is  not  only  worthless  to  the  company,  but  it  ceases 
to  be  of  use  to  the  public,  which  is  one  of  the  purposes  for 
which  the  company  was  chartered.  The  fact  that  the  rolling- 
stock  is  not  actually  attached  to  the  land,  but  may  be  trans- 
ferred to  another  road  and  used  upon  that  equally  well,  is 
not  decisive  against  its  being  a  fixture.  The  manner  and 
degree  of  annexation  to  the  realty  is  only  one  element  in 
determining  whether  any  article  of  personal  property  is  a 
fixture  or  not ;  while  the  intention  of  the  parties  with  refer- 
ence to  making  it  a  permanent  accession  to  the  freehold,  and 
its  adaptation  to  the  use  and  purpose  for  which  it  is  attached, 
are  considerations  of  equal  importance,  at  least,  in  deter- 
mining the  question.  These  considerations  are  to  be  unitedly 
applied. 

The  actual  fastening  of  a  personal  article  to  the  freehold 
is  not  essential  to  its  becoming  a  fixture.  "  If  a  billiard-table 
be  fastened  to  the  floor  so  as  to  be  conceded  a  fixture,  would 
not  the  balls  and  cues  pass  also  ?  A  bucket  in  a  well  may 
be  detached,  and  it  is  movable,  running  from  top  to  bottom 
of  the  well,  yet  it  is  a  fixture  by  common  consent.  A  shut- 
tle in  a  loom  is  thrown  from  place  to  place  by  the  motive 
power  of  the  machinery,  yet  it  is  an  essential  part  of  the  ma- 

'*  Meyer  v.  Johnston,  supra,  352. 


208  LEGAL  NATURE  OF  ROLLING-STOCK. 

chine."  In  the  cases  mentioned  the  billiard-balls,  the  bucket, 
and  the  shuttle  are  fixtures  solely  because  they  are  essential 
to  the  use  of  the  property  of  which  they  are  parts,  although 
disconnected  parts.  In  like  manner  the  cars  and  engines  of 
a  railroad  are  essential  to  the  use  of  the  road.  "The  right 
to  buy  and  own  rolling-stock  is  a  franchise,  and  can  only  be 
exercised  as  an  accessory  to  the  operation  of  a  railroad. 
Any  buying  or  selling  of  cars,  engines,  and  the  like  by  the 
company  for  the  mere  purpose  of  speculation  would  be  un- 
authorized and  illegal.  Here,  then,  is  a  consideration  show- 
ing that  a  company  intends  the  rolling-stock  to  be  used  only 
for  the  road,  or,  in  other  words,  to  become  a  permanent  ac- 
cession to  the  real  estate  of  the  company.  The  intention  of 
the  owner,  the  use  for  which  the  property  was  designed,  the 
connection  between  the  road  and  the  cars,  and  the  essential 
relation  between  them  for  the  purpose  of  revenue,  all  combine 
to  declare  the  rolling-stock  real  estate." '' 

One  of  the  latest  cases  supporting  this  view  came  before 
the  United  States  Circuit  Court  for  the  District  of  Kansas.'* 
The  mortgage  covered  the  rolling-stock  and  other  property 
appertaining  to  the  defendant  railroad  company.  The  mort- 
gage had  been  duly  recorded  as  a  real-estate  mortgage,  but 
not  as  a  chattel  mortgage.  Certain  judgment-creditors  of 
the  mortgageor  levied  upon  the  rolling-stock  embraced  in 
the  mortgage;  and  the  question  was  whether  their  rights 
were  prior  to  those  of  the  mortgagees.  Mr.  Justice  Miller, 
of  the  Supreme  Court  of  the  United  States,  delivered  the 
opinion  of  the  court,  Judge  Dillon  concurring:  *' After  hav- 
ing taken  time  to  consider  the  question  involved  in  this  case, 
my  judgment  is  that  it  was  not  necessary,  as  to  the  rolling- 
stock,  to  record  the  instrument  as  a  chattel  mortgage.  As 
to  this  it  is  sufficient,  even  as  to  creditors,  that  the  mortgage 
was  duly  registered  as  a  mortgage  of  real  estate.  In  my 
opinion  rolling-stock  and  other  property  strictly  and  prop- 

»7  Minnesota  R.  R.  Co.  v.  St.  Paul  R.  R.  Co.,  2  Wall.  609 ;  note  on 
rolling-stock  as  a  fixture  being  an  extract  from  brief  of  Mr.  Carpenter. 

'8  Farmers'  Loan  &  Trust  Co.  v.  St.  Joseph  Sc  Denver  City  R.  R.  Co.,  3 
Dill.  412. 


LEGAL  NATURE  OF  ROLLING-STOCK.         2O9 

erly  appurtenant  to  the  road  is  part  of  the  road  and  covered 
by  the  mortgage  in  question,  which  in  terms  embraces  roll- 
ing-stock. The  cases  are  conflicting  upon  the  point  of  the 
nature  of  rolling-stocky  but,  considering  the  peculiar  character 
of  a  railroad,  the  true  principle  is  the.one  above  stated.  Un- 
der the  provisions  of  this  mortgage  a  different  principle  would 
apply  to  fuel  or  other  property  personal  in  its  nature,  and 
which  is  used,  or  is  such  as  is  commonly  used,  for  other  than 
railway  purposes.  Such  property  would  be  subject  to  the 
levy,  and  not  be  held  by  the  mortgage.'*  The  opinion  of  the 
court  does  not  clearly  indicate  whether  the  registry  was  con- 
sidered sufficient  on  the  ground  that  the  rolling-stock  is  a  fix- 
ture, or  on  the  ground  that  such  property  does  not  come 
within  the  purview  of  the  statute  relating  to  the  record  of 
chattel  mortgages. 

The  LaCrosse  &  Milwaukee  Railroad  Company,  in  1856, 
mortgaged  the  Western  Division  of  its  road,  from  Portage  to 
LaCrosse,  a  distance  of  105  miles;  and  in  the  following  year 
mortgaged  its  Eastern  Division,  from  Milwaukee  to  Portage,  a 
distance  of  ninety-five  miles,  to  secure  other  bondholders ; 
and  again,  in  the  next  following  year,  executed  a  mortgage  of 
the  whole  line  of  its  road  from  Milwaukee  to  LaCrosse  to 
secure  another  issue  of  bonds.  Each  mortgage  embraced 
"  all  and  singular  the  locomotive-engines  and  other  rolling- 
stock,  and  all  other  equipments  of  every  kind  and  descrip- 
tion which  have  already  been  or  may  hereafter  be  procured 
for  or  used  on  said  road ; ''  and  each  was  in  terms  made  sub- 
ject to  all  prior  mortgages  of  the  road.  The  rolling-stock 
was  purchased  with  the  funds  of  the  company  and  was 
placed  and  used  on  the  entire  line  of  the  road,  embracing 
both  divisions,  and  no  division  of  it  was  ever  made  between 
the  two  divisions.  It  was  held,  therefore,  that  the  mortgages 
operated  upon  all  the  rolling-stock  in  the  order  of  their 
dates ;  and  that  the  mortgage  of  the  Western  Division,  being 
the  oldest,  had  priority  of  lien  upon  the  entire  rolling-stock 
of  the  company.*' 

«9  MinnesoU  R.  R.  Co.  v.  St.  Paul  R.  R.  Co.,  6  Wall.  742. 
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It  is  possible,  however,  for  a  railroad,  company  owning  the 
whole  of  a  long  road,  and  all  the  rolling-stock  upon  it,  to 
assign  certain  cars  and  engines  to  particular  divisions  of  the 
road,  so  that  such  rolling-stock  would  attend  such  divisions 
and  pass  by  separate  mortgages  of  them.  Whether  in  any  par- 
ticular case  a  railroad  company  has  divided  its  rolling-stock 
and  mortgaged  it  in  this  way  is  a  question  of  intention.** 

In  Illinois  it  was  settled  by  several  cases,  as  early  as  i860 
and  1 86 1,  that  rolling-stock  is  a  fixture  which  passes  by  a 
mortgage  of  the  road."  As  a  part  of  the  realty,  such  prop- 
erty was  not  subject  to  the  laws  relating  to  mortgages  of 
personal  chattels.  Locomotives  and  cars  in  and  upon  the 
road,  or  intended  for  immediate  use  upon  it,  could  not  be 
taken  on  execution  by  a  creditor  and  severed  from  the  road 
so  as  to  change  them  into  personalty.  If  this  could  be 
done,  say  the  court  in  one  case,  houses,  fences,  timber,  fruit- 
trees,  and  almost  every  description  of  improvements  might 
in  the  same  way  be  converted  into  personalty.''  In  all  the 
cases  it  seemed  to  be  taken  as  an  unquestioned  doctrine  that 
the  rolling-stock  passed  as  a  portion  of  the  realty. 

Thus  stood  the  law  on  this  subject  until  the  Constitution 
of  1870*3  provided  that  "the  rolling-stock,  and  all  other 
movable  property  belonging  to  any  railroad  company  or  cor- 
poration in  this  state,  shall  be  considered  personal  property, 
and  shall  be  liable  to  execution  and  sale  in  the  same  man- 
ner as  the  personal  property  of  individuals,  and  the  General 
Assembly  shall  pass  no  law  exempting  any  such  property 
from  execution  and  sale."  But  even  this  provision  is 
declared  by  the  Circuit  Court  of  the  United  States  not  to 
change  the  rule  that  a  mortgage,  made  by  a  railroad  com- 

«>  Minnesota  R.  R.  Co.  v.  St.  Paul  R.  R.  Co.,  2  Wall.  609. 

'*  Palmer  v.  Forbes,  23  III.  302;  Hunt  v.  Bullock,  23  III.  320;  Titus  v. 
Mabee,  25  III.  257  ;  Titus  v.  Ginheimer,  27  III.  462.  See,  however,  an  ear- 
lier case,  in  which  it  was  held  that  a  road  and  its  furniture  do  not  constitute 
one  thing;  that  the  furniture  of  a  road  is  no  more  a  part  of  the  road  than  is 
the  furniture  of  a  house  a  part  of  a  house.  Sangamon  &.  Morgan  R.  R. 
Co.  V.  County  of  Morgan,  14  111.  163. 

"  Titus  V.  Mabee,  2$  III.  257,  per  Walker,  J. 

'3  Art.  II,  sec.  10. 
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pany,  covering  all  after-acquired  property,  includes  rolling- 
stock,  if  the  mortgage  be  given  before  the  rights  of  execu- 
tion creditors  attach.'*  Such  a  mortgage  seizes  the  prop- 
erty or  operates  on  it  by  way  of  estoppel  as  soon  as  it  comes 
into  existence  and  is  in  possession  of  the  mortgageor,  and 
confers  an  equity  prior  to  claims  under  judgments  and  exe- 
cutions subsequently  obtained.  The  principle  is  the  same 
whether  the  property  be  regarded  as  real  or  personal.'s 

The  principle  has  been  declared  by  numerous  authori- 
ties that  the  franchise,  lands,  and  property  of  corporations 
chartered  for  the  use  and  accommodation  of  the  public  can- 
not be  levied  upon  or  sold  under  execution,  because  the  value 
and  usefulness  of  the  entire  corporate  property,  and  of  the 
corporate  franchise,  would  thus  be  destroyed.  This  was  the 
view  taken  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Gue  v.  Tidewater  Canal  Company.*^  The  property 
levied  on  in  this  case  was,  however,  land  and  fixtures,  such 
as  canal-locks,  admitted  to  be  necessary  to  the  working 
of  the  canal.  The  sheriff  being  about  to  sell  the  prop- 
erty, the  company  filed  a  bill  praying  for  an  injunction 
against  the  sale,  which  was  granted  and  made  perpetual  by 
the  Circuit  Court,  and,  on  appeal,  this  decree  was  affirmed. 
Chief  Justice  Taney,  delivering  the  opinion  of  the  court, 
said  :  *'  The  property  seized  by  the  marshal  is  of  itself  of 
scarcely  any  value,  apart  from  the  franchise  of  taking  toll, 
with  which  it  is  connected  in  the  hands  of  the  company;  and, 
if  sold  under  this^m/a^/aj,  without  the  franchise,  would  bring 
scarcely  anything ;  but  would  yet,  as  it  is  essential  to  the 
working  of  the  canal,  render  the  property  of  the  company  in 
the  franchise,  now  so  valuable  and  productive,  utterly  value- 
less- Now,  it  is  very  clear  that  the  franchise  or  right  to  the 
toll  on  boats  going  through  the  canal  would  not  pass  to  the 
purchaser  under  this  execution.  The  franchise  being  an 
incorporeal  heriditament,  cannot,  upon  the  settled  principles 

*»  Scott  V.  Clinton  &  Springfield  R.  R.  Co.,  6  Biss.  529. 
*5  Per  Drummond,  J. 
**  24  How.  257. 
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of  the  common  law,  be  seized  under  2l  fieri  facias.  If  it  can 
be  done  in  any  of  the  states,  it  must  be  under  a  statutory 
provision  of  the  state ;  and  there  is  no  statute  of  Maryland 
changing  the  common  law  in  this  respect.  Indeed,  the 
marshal's  return  and  the  agreement  of  the  parties  show  it 
was  not  seized,  and,  consequently,  if  the  sale  had  taken  place, 
the  result  would  have  been  to  destroy  utterly  the  value  of  the 
property  owned  by  the  company,  while  the  creditor  himself 
would,  most  probably,  realize  scarcely  anything  from  those 
useless  canal-locks  and  lots  adjoining  them.  The  record  and 
proceedings  before  us  show  that  there  were  other  creditors 
of  the  corporation  to  a  large  amount,  some  of  whom  loaned 
money  to  carry  on  the  enterprise.  And  it  would  be  against 
the  principles  of  equity  to  allow  a  single  creditor  to  destroy 
a  fund  to  which  other  creditors  had  a  right  to  look  for  pay- 
ment, and  equally  against  the  principles  of  equity  to  permit 
him  to  destroy  the  value  of  the  property  of  the  stockholders, 
by  dissevering  from  the  franchise  property  which  was  essen- 
tial to  its  useful  existence." 

In  Pennsylvania  the  policy  of  the  law  with  reference  to 
the  levying  of  executions  upon  a  railroad  or  its  appurten- 
ances has  been  settled  in  several  cases ;  and  settled  that  any 
property  of  the  corporation  necessary  to  the  exercise  of  the 
franchises  granted  to  it  cannot  be  levied  on  and  sold  under 
an  execution  on  a  judgment  against  the  corporation.'^ 

In  one  case,  in  which  a  levy  upon  loose  rails  and  chairs  in- 
tended for  use  in  repairing  a  railroad  was  called  in  question, 
it  was  held  that  even  if  the  rails  and  chairs  be  not  regarded 
as  affixed  to  the  realty,  but  as  standing  to  the  road  in  the 
same  relation  as  the  rolling-stock  —  personalty  by  nature 
but  appurtenant  by  use,  but  necessary  to  operate  the  road  — 
considerations  of  public  policy  forbid  the  levy  and  sale  on 
execution  of  such  articles.  Independently  of  the  public 
purpose  for  which  they  are  used,  doubtless  such  property  is 

'7  Youngman  v.  Elmira  &  Williamsport  R.  R.  Co.,  6$  Pa.  St.  278 ;  Sbamo- 
kin  Valley  R.  R.  Co.  v.  Livermore,  47  Pa.  St.  465  ;  Susquehanna  Canal  Co. 
V.  Bonham,  Watts  &  S.  (Pa.)  29;  See,  also.  Macon  &  Western  R.  R.  Co.  v. 
Parker,  9  Ga.  377. 
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liable  to  seizure.  This  view  of  the  subject  was  forcibly  pre- 
sented in  the  Court  of  Common  Pleas  of  Pennsylvania  by 
Mr.  Justice  Agnew,  afterwards  of  the  Supreme  Bench  of  that 
state :  '*  "A  railroad  corporation  is  but  a  servant  of  the 
state,  and,  while  it  has  its  private  ends,  it  must  obtain  them 
through  a  faithful  discharge  of  its  obligation  to  the  public, 
for  whose  benefit  its  powers  are  conferred.  Its  charter  is 
not  only  the  grant  of  its  own  privileges,  but  it  is  the  evidence 
of  their  consideration,  arising  in  the  public  benefit,  and  of 
its  contract  to  subserve  this  purpose.  For  this,  and  this 
alone,  the  state  imparts  a  portion  of  its  sovereign  power, 
and  invests  it  with  high  privileges.  So  completely  subser- 
vient is  it  to  the  public  good,  so  clearly  a  trustee  for  a  gen- 
eral purpose,  its  own  property  may  be  taken  and  used  to 
fulfil  a  higher  public  use.  So  much  is  the  notion  of  a  public 
trust  involved  in  every  such  charter  that  every  doubt  in  its 
interpretation  is  resolved  in  favor  of  the  public,  and  against 
the  private  interest.  If,  besides  their  rails  and  their  support- 
ing chairs  actually  imbedded  in  the  track,  the  company  may 
not  maintain  deposits  of  others,  at  convenient  intervals,  for 
immediate  repair,  and  if  because  they  thus  lie  in  piles  they 
may  be  seized  all  along  the  route  by  successive  writs,  the 
usefulness  of  the  railway  as  a  public  work  must  cease.  If  it 
may  be  dismantled  by  attacking  it  in  detail  and  seizing  those 
things  most  easily  removed,  though  essential  to  its  preserva- 
tion, it  would  be  but  a  step  to  the  end ;  when  stripped  of  all 
but  its  road-bed  and  fixtures,  it  would  be  powerless  to  serve 
the  public  or  benefit  itself. 

"  The  purpose  of  a  railroad,  the  nature  of  its  property,  the 
necessity  of  possession  to  accomplish  its  purpose,  and  the 
powers  conferred  in  this  charter,  leave  no  room  to  doubt  the 
validity  of  a  mortgage,  without  delivery  of  possession  of 
those  chattels  which  are  necessary  to  carry  out  the  object  of 
incorporation.  Though  the  body  is  private,  the  object  is 
public ;  and  it  is  clothed  with  a  portion  of  the  sovereign 
power  to  accomplish  this.     But  the  right  of  highway  and 

'8  Covey  V.  Pittsburg,  Fort  Wayne  &  Chicago  R.  R.  Co.,  3  Phila.Rep.  173. 
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of  eminent  domain  to  take  private  property  for  its  use  cannot 
alone  build  a  railway.  The  means  to  pay  for  labor,  ma- 
chinery, equipment,  etc.,  is  essential,  and  power  to  borrow 
money  and  pledge  property  is  openly  conferred  in  the  same 
charter  to  which  those  who  assail  the  mortgage  must  look 
for  the  power  to  contract  with  them.  Rails  for  repairs, 
rolling-stock,  etc.,  are  as  essential  to  the  operation  of  the 
road  and  its  public  design  as  the  road-bed  and  fixtures 
themselves.  Having  conferred  the  power  to  borrow  money 
and  mortgage  the  property,  to  carry  out  an  object  of  great 
public  utility,  it  would  be  absurd  to  suppose  the  Legislature 
meant,  in  the  teeth  of  its  purpose,  to  require  a  delivery  of 
the  property  necessary  for  this  purpose,  in  order  to  make 
the  mortgage  effectual,  while  the  mortgagees  are  under  no 
duty  to  operate  the  road." '9 

Hardly  consistent  with  the  foregoing  is  a  late  case  in 
that  state,  in  which  it  was  held  that,  although  cars,  horses, 
harnesses,  and  other  personal  property  of  a  passenger  rail- 
way company,  cannot  be  seized  on  execution  as  against  a 
mortgagee  of  the  property,  or  as  against  the  general  creditors 
of  the  company  after  its  insolvency,  yet  in  such  cases  the 
equity  which  would  restrain  a  sale  at  law  springs  from  the 
fact  of  insolvency,  or  from  the  trusts  created  by  the  mort- 
gage. Mr.  Justice  Woodward,  of  the  Supreme  Court  of 
Pennsylvania,  in  a  7iisi  prius  case,  3°  said :  "  Where,  how- 
ever, the  question  is  presented  independently,  both  of  insolv- 
ency and  mortgage  trusts  —  where  the  exemption  from  levy 
and  sale  is  claimed  on  no  other  ground  than  that  of  acces- 
sion to  the  corporate  franchise  —  I  cannot  agree  that  rolling- 
stock  and  equipments  are  as  much  exempt  as  the  rails  of  the 
road.  I  know  of  no  reason  why  a  railroad  company's  horses 
and  carriages  may  not  be  seized  on  execution  by  a  judgment- 
creditor  in  the  same  manner  as  the  horses  and  carriages  of 
any  other  debtor ;  no  reason,  I  mean,  that  is  intrinsic  and 
self-existent  in  the  economy  of  the  corporation.     Reasons 

^  Per  Agnew,    P.  J.,    in    Covey  v.   Pittsburg,   Fort  Wayne    &   Chicago 
R.  R.  Co.,  supra. 
3°  Loudenschlager  v.  Benton,  3  Grant,  3S4 ;  4  Phila.  Rep.  420. 
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may  arise  out  of  the  equities  created  in  favor  of  other  par- 
ties by  a  state  of  insolvency,  or  the  fact  of  a  mortgage  ;  but, 
apart  from  these  considerations  —  considering  a  railroad 
company  with  reference  only  to  its  judgment  and  execution 
creditors  —  I  suppose  it  holds  its  personal  property,  as  all 
other  debtors  do,  subject  to  levy  and  sale  for  debts.  It  is 
attempted  to  apply  the  doctrine  of  fixtures,  and  to  treat 
everything  as  part  of  the  company's  freehold,  which  is  essen- 
tial to  the  carrying  on  of  its  appropriate  business.  That 
doctrine  has  never  been  so  applied  anywhere,  I  believe  —  cer- 
tainly not  here  in  Pennsylvania."  In  the  case  before  the 
court,  there  being  a  question  whether  the  company  had 
power  to  mortgage,  the  court,  without  deciding  this,  enjoined 
the  levying  of  the  execution  until  further  order,  but  directed 
that  the  lien  should  continue  in  the  meantime. 

That  personal  property  essential  to  the  operating  of  a 
railroad  is  not  subject  to  execution  is,  also,  the  view  enter- 
tained by  the  courts  of  Kentucky.  Such  seizures  and  sales 
are  thought  to  lead  to  results  too  mischievous  to  be  tolerated. 
In  the  case  of  Phillips  v.  Winslow  3'  the  court  says :  "  If 
executions  can  be  levied  upon  one  car,  they  can  be  levied 
upon  all  the  cars  upon  the  road.  If  they  can  be  levied 
upon  part  of  the  fuel,  they  can  be  levied  upon  all  of  it,  and 
thus  the  business  of  the  road  may  be  entirely  suspended. 
Such  a  result  would  not  only  produce  great  injury  to  the 
plaintiff,  but  great  inconvenience  to  the  public.  It  would 
prevent  all  travel  upon  the  road,  and  effectually  destroy  its 
business  and  its  usefulness.  If  the  property  was  subject  to 
execution,  the  plaintiff  would  have  no  right  to  complain,  let 
the  consequences  be  what  they  might ;  but,  not  being  subject 
to  execution,  he  has  a  clear  right  to  apply  to  the  chancellor 
for  an  injunction  to  prevent  an  act  which  might  be  product- 
ive of  so  great  an  injury  —  the  right  to  redeem  the  property, 
being  a  right  that  belongs  to  the  corporation,  is  liable  for  its 
debts ;  but  the  defendants  were  not  attempting  to  sell  this 

3>  i8  B.  Mon.  431,  448;  and  see  Douglass  v.  Cline,  12  Bush,  608,  630. 
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equity  of  redemption,  but  the  property  itself,  which  they 
had  no  right  to  do." 

In  a  later  case  in  this  state  the  Court  of  Appeals  held  that 
the  cars  of  a  railway  company  are  not  subject  to  seizure  and 
sale  by  a  ministerial  officer,  even  for  taxes.  They  are  treated 
as  fixtures  of  its  road.  The  collection  of  these  taxes  can  be 
enforced  only  under  the  supervision  of  a  court  of  equitable 
jurisdiction,  in  the  same  manner  as  the  claims  of  creditors  of 
the  company  are  enforced.^' 

This  question  has  been  very  fully  discussed,  and  the  argu- 
ments upon  the  question  —  whether  rolling-stock  is  personal 
property  or  fixtures  to  the  realty  —  most  ably  presented  upon 
both  sides  in  the  different  decisions  rendered  in  the  case  of 
Williamson  v.  The  New  Jersey  Southern  Railroad  Com- 
pany.33  The  Lackawanna  Iron  and  Coal  Company  recovered 
a  judgment  against  this  company  in  1874,  upon  which  exe- 
cution was  issued  and  levies  were  made  in  every  county  of 
the  state  through  which  the  road  was  extended,  upon  the 
cars,  engines,  and  rolling-stock  of  the  company.  In  1869 
the  company  had  executed  a  mortgage  to  Williamson,  in 
trust,  to  secure  bonds  to  the  amount  of  ;j2,ooo,ooo.  This 
deed  covered  all  the  railv/ays,  branches,  rights  of  way, 
depots,  station-houses,  and  the  company's  franchises  then 
held  or  thereafter  to  be  acquired,  including  its  rolling-stock, 
fixtures,  tools,  and  machinery,  and  all  real  estate  of  every 
kind,  and  all  personal  property  of  every  nature,  then  held 
or  thereafter  to  be  acquired.  A  covenant  for  further  assur- 
ance provided  that  the  company  would  hold  all  after- 
acquired  franchises  and  property,  real  and  personal,  in  trust 
for  the  mortgagee,  and  would  make  conveyance  thereof 
accordingly  from  time  to  time,  as  the  same  might  be  acquired. 
This  mortgage  was  duly  recorded  as  a  mortgage  of  real 
estate  soon  after  it  was  executed  and  delivered,  and  long 
before  this  judgment  was  recovered ;  but  it  was  not  filed  in 

32  Elizabeth  town  &  Paducah  R.  R.  Co.  v.  Elizabethtown,  12  Bush,  433. 

33  28  N.  J.  Eq.  277;  s.  c,f  26  N.  J.  Eq.  398,  and,  finally,  in  the  Court  of 
Errors  and  Appeals,  March  term,  1878. 
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compliance  with  the  act  concerning  chattel  mortgages.    The 
chancellor,  in  an  able  opinion,  held  that  the  rolling-stock 
mortgaged  with  a  railroad  is  a  part  of  the  realty ;  or,  if  it  be 
considered  personalty,  the  provisions  of  the  act  concerning 
chattel  mortgages  had  no  application.^*     "  The  railway  and 
the  cars,  with  the  engines  by  which  they  are  drawn,  together 
constitute  a  means  by  which  the  power  of  steam  is  applied 
to  the  purpose  of  transportation  of  passengers  and  freight. 
The  superstructure  of  the  road-bed  and  the  track,  with  the 
engines  and  cars  specially  adapted  thereto,  and  fitted  to  roll 
upon  it,  together  constitute  but  one  machine  for  those  pur- 
poses.    The  track,  though  merely  laid  upon  the  ground,  is 
by  common  consent  regarded  as  real  estate.     The  engines 
and  cars  provided  by  the  owners  of  the  roafl  to  run  thereon, 
and   without   which   the   track   is   a  valueless   part  of  the 
machine,  are   not   only  indispensable   to  it,  but   must   be 
regarded  as  part  and  parcel  of  it,  and,  therefore,  partaking 
of  its  character.     That  railroad  cars  intended  for  and  placed 
upon  a  railroad  may  be  used  on  any  other  road  of  the  same 
gauge  does  not  militate  against  this  proposition.     If  it  did, 
the  fact  that  a  bell  in  a  factory  may  be  used  elsewhere ;  that 
the  stones  in  a  mill  may  be  used  in  any  other  mill  of  the 
like  character ;  that  the  doors  and  shutters  of  a  house  may 
be  used  in  the  construction  of  any  other  house ;  and  that 
fixtures  in  a  factory  may  be  made  available  in  many  other 
factories,  even  of  a  different  character,  would  have  been 
sufficient  to  have  led  the  courts  to  a  different  conclusion 
from  that  at  which  they  have  arrived  as  to  the  character  of 
such  articles  in  connection  with  real  property.     *  That  which 
is   parcel,  or  of  the  essence  of  the  thing,'  says  Sheppard, 
'  although  at  the  time  of  the  grant  it  be  actually  severed 
from   it,  doth  pass  by  the  grant  of  the  thing  itself;    and, 
therefore,  by  the  grant  of  a  mill  the  mill-stone  doth  pass, 
albeit  at  the  time  of  the  grant  it  be  actually  severed  from 
the  mill ;  so,  by  the  grant  of  a  house,  the  doors,  windows, 

34  Williamson  v.  New  Jersey  Southern  R.  R.  Co.,  28  N.  J.  Eq.  277. 
VOL.  4,  NO.  2 — 15 
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locks,  and  keys  do  pass  as  parcel  thereof,  albeit  at  the  time 
of  the  grant  they  be  actually  severed  from  it. '  ^r 

"  There  is,  obviously,  no  force  in  the  argument  that  there  is 
no  necessary  connection  between  railroads  and  the  engines 
and  cars  used  thereon,  seeing  that  there  are  railroad  com- 
panies which  own  railroads,  but  no  engines  or  cars,  and  whose 
railroads  are  used  by  the  engines  and  cars  of  other  compa- 
nies only.  The  relation  of  the  cars  to  the  track,  their  special 
adaptation  to  it,  and  the  intention  of  their  owners  —  where 
they  are  also  the  owners  of  the  track  —  that  they  shall  be 
used  upon  it,  are  considerations  which  outweigh  the  sugges- 
tion that  a  railroad  car  and  a  locomotive-engine,  by  them- 
selves considered,  are,  of  course,  personal  property.  So  are 
the  stationary  engine  or  the  machine  in  the  machine-shop  or 
place  of  sale,  and  the  belting  in  the  store  where  it  is  sold. 
Property  which  would  otherwise  be  chattels  becomes  real 
estate  merely  by  attachment,  by  annexation,  actual  or  con- 
structive, for  use  in  connection  with  the  real  property  to 
which  it  is  attached.  In  no  other  way  is  its  character 
changed.  If,  as  in  the  case  before  me,  the  owners  of  a  rail- 
road, intending  to  use  it  themselves  for  the  purposes  for 
which  it  was  designed,  shall  themselves  supply  it  with  engines 
and  cars  necessary  for — and,  therefore,  adapted  to — such  use, 
with  the  intention  of  using  those  engines  and  cars  thereon, 
accordingly  the  engines  and  cars  may  well,  under  such  cir- 
cumstances as  this  case  presents,  be  regarded  as  part  and 
parcel  of  the  railroad."  *  *  *  "If  the  engines  and  cars 
were  designed  to  slide  upon  the  rails,  there  would  probably 
be  no  question  raised  as  to  their  character;  it  would  be 
conceded  that  they  are  a  part  of  the  realty.  The  fact  that, 
instead  of  sliding,  they  are  designed  to  move  on  wheels 
attached  to  the  platforms  on  which  they  rest,  and  which 
constitute  part  of  them,  can  make  no  difference  in  the  prin- 
ciple. In  either  case  they  are  attached  to  the  track,  and 
adapted  thereto  to  be  moved  thereon.     The  flanges  of  the 

35  Touch  St  90. 
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wheels  confine  the  cars  and  engines  to  the  track  on  which 
they  must  run,  and  which  they  are  not  to  leave.  If  they 
leave  it,  they  usually  do  so  to  their  destruction.  Of  the 
intention  in  this  case,  to  annex  (using  the  term  in  a  technical 
sense)  the  cars  and  engines  to  the  track,  there  is  the  most 
abundant  evidence.  The  mortgage  shows  it ;  it  is  obvious, 
too,  from  the  character  of  the  property  and  its  relation  to 
the  railroad.  These  latter  considerations  are  of  great  im- 
portance in  that  connection."* 

///.  Rolling-stock  regarded  as  personal  Property,  —  The 
judgment-creditor  in  the  last-mentioned  case  appealed  from 
the  chancellor's  decision  to  the  Court  of  Errors  and  Appeals, 
which  reversed  his  decision  in  regard  to  the  nature  of  rolling- 
stock,  and  established  the  rule  in  New  Jersey  that  this  kind 
of  property  must  be  regarded  as  personalty,  and  that  a  mort- 
gage of  it,  to  be  valid,  must  conform  to  the  provisions  of 
the  act  relating  to  mortgages  of  property  of  that  descrip- 
tion.3^  Mr.  Justice  Depue  delivering  the  able  and  learned 
decision  of  the  court,  in  the  course  of  which  he  said  :  "  The 
criterion  of  actual  annexation  to  the  freehold,  as  a  rule  for 
determining  when  chattels  become  part  of  the  realty,  is  as 
well  settled  in  this  state  as  any  other  rule  of  property. 
Exceptions  founded  on  fanciful  and  groundless  distinctions 
only  tend  to  produce  uncertainty  and  confusion  in  the  rules 
of  property,  which  should  be  permanent  and  uniform.  '  The 
general  importance  of  the  rule,'  says  Cowen,  J.,  'which 
goes  upon  corporeal  annexations  is  so  great  that  more  evil 
will  result  from  frittering  it  away  by  exceptions  than  can 
arise  from  the  hardships  of  adhering  to  it  in  particular 
cases.*  37    Tested  by  the  foregoing  criterion,  it  is  manifest  that 

3^  March  term,  1878,  published  in  pamphlet,  but  not  yet  reported.  In  the 
earlier  case  of  The  State  v.  Somerville  &  Easton  R.  R.  Co.,  4  Dutch.  28  N.  J. 
L.  21,  rolling-stock  had  been  regarded  as  personal  property,  and  not  included 
under  a  statute  taxing  a  *<road  with  its  appendages."  Chief  Justice  Green 
declared  that  engines  and  cars  are  no  more  appendages  of  a  railroad  than 
wagons  and  carriages  are  appendages  of  a  highway. 

37  Walker  v.  Sherman,  20  Wend.  656. 
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the  rolling-stock  of  a  railroad  must  be  regarded  as  chattels 
which  have  not  lost  their  distinctive  character  as  personalty 
by  being  affixed  to,  and  incorporated  with,  the  realty.  It  is 
true  that  engines  and  cars  are  adapted  to  move  on  the  track 
of  the  railroad,  and  are  necessary  to  transact  the  business 
for  which  the  railroad  was  designed.  But  unattached 
machinery  in  a  factory,  the  implements  of  husbandry  on  a 
farm,  and  furniture  in  a  hotel,  are  similarly  adapted  for  use 
in  the  factory,  on  the  farm,  in  the  hotel,  and  are  equally 
essential  to  the  profitable  prosecution  of  the  business  in 
which  they  are  employed.  When  regard  is  had  to  the  fun- 
damental and  necessary  condition  under  which  the  law  per- 
mits chattels  to  become  part  of  the  realty,  engines  and  cars 
of  the  rolling-stock  of  a  railroad  utterly  fail  to  answer  the 
requirements  of  the  law.  Cars  which  left  Jersey  City  this 
morning,  before  the  close  of  the  succeeding  week,  will  be 
found  scattered  over  all  the  West,  or  on  the  Pacific  coast  — 
their  places  in  transportation  through  this  state  being  sup- 
plied by  cars  gathered  from  the  railroads  of  other  compa- 
nies, many  of  which  are  located  in  other  states.  The  sug- 
gestion that  each  one  of  these  cars  carries  with  it  the  attri- 
bute of  realty  in  its  journey  through  other  states,  or  even 
over  other  railroads  in  this  state,  will  show  the  incongruity 
of  denominating  that  a  fixture  which,  in  its  ordinary  use, 
travels  over  other  railroads,  and  is  connected  with  the  rail- 
road of  its  owner  in  no  other  way  than  in  its  useful  employ- 
ment, in  the  business  in  which  the  company  is  engaged. 

**  Having  reached  the  conclusion  that  the  rolling-stock 
of  a  railroad  is  personal  property,  the  next  enquiry  will  be 
whether  a  mortgage  of  such  property  is  within  the  provisions 
of  the  statute  requiring  such  mortgages  to  be  filed.  In  this 
state  the  legislative  policy  is  to  require  the  registry  or  filing 
of  mortgages  of  all  property  which  is  visible  and  tangible, 
and  to  postpone  the  lien  of  every  mortgage,  not  registered 
or  filed  as  prescribed  by  law,  to  the  claims  of  third  persons 
—  the  creditors  of  the  mortgageor  and  subsequent  bona-Jide 
purchasers  or  mortgagees.     This  is  apparent  from  an  inspec- 
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tion  of  the  statute."  ^8  Referring  to  the  language  of  the 
statute,  the  learned  judge  goes  on  to  say  that,  giving  the 
words  their  primary  and  legal  signification  — which  is  the  car- 
dinal rule  for  the  construction  of  statutes  —  it  must  be  con- 
strued to  apply  to  all  mortgages  of  property,  such  as  is 
comprised  under  the  description  of  "goods  and  chattels,"  as 
distinguished  from  lands ;  and  that  the  court  cannot  interpo- 
late any  qualification  of  the  plain  language  of  the  statute 
upon  any  supposed  inconvenience  arising  from  its  application 
to  any  particular  class  of  property  which  is  within  the  operat- 
ive words  of  the  act. 

Pending  this  suit  the  state  of  New  Jersey  passed  a  statute 
in  reference  to  the  registration  of  mortgages  given  by  cer- 
tain corporations,  providing  that  nothing  in  any  of  the  laws 
of  the  state  shall  be  held  to  require  the  filing  of  record  of 
any  mortgage  given  by  any  such  corporation  conveying  the 
fanchises,  and  including  chattels  then  or  thereafter  to  be  pos- 
sessed and  acquired,  if  such  mortgage  shall  be  duly  lodged 
for  registry  as  a  conveyance  of  real  estate.39  But  the  court 
regarded  the  rights  of  the  judgment-creditor  as  fixed  and 
vested  in  1874,  when  the  levy  was  made  under  the  execu- 
tions, which  no  subsequent  legislation  could  take  away.  The 
act  of  1876  does  not  necessarily  require  a  retrospective  con- 
struction, and,  therefore,  the  court  would  not  allow  it  that 
effect ;  and,  if  the  language  used  required  such  a  construc- 
tion, it  could  not  be  effective  to  deprive  a  party  of  prior 
vested  rights  acquired  under  the  levy. 

Another  point  made  on  the  argument  was  that,  even  if  the 
rolling-stock  be  goods  and  chattels,  and  a  mortgage  thereof 
be  required  to  be  registered  or  filed  by  the  chattel-mortgage 
act,  the  mortgagee,  having  taken  actual  possession  of  such 
property  before  the  judgment  was  recovered,  the  complain- 
ant's mortgage  is  entitled  to  priority  over  the  judgment.    The 

38  Rev.  705-709.  This  statute  applies  to  **  every  mortgage  or  convey- 
ance intended  to  operate  as  a  mortgage  of  goods  and  chattels  —  not  ac- 
companied by  an  immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession." 

39  AcU  of  1876,  p.  308.  2  4. 
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mortgage  was  made  on  September  14,  1869,  and  possession 
was  not  taken  of  the  rolling-stock  by  the  mortgagee  until 
January  i,  1874.  The  mortgage  was  not  accompanied  by  an 
immediate  delivery  of  the  property  mortgaged,  but  posses- 
sion was  taken  before  the  judgment  was  recovered.  But, 
while  a  subsequent  purchaser  or  mortgagee,  in  order  to  avoid 
a  prior  mortgage  for  neglect  to  file  the  same  or  to  take  pos- 
session, must  have  taken  his  title  under  the  mortgageor  in 
good  faith,  and  without  notice  of  the  existence  of  the  ante- 
cedent mortgage,  a  creditor  may  avoid  it,  although  he  has 
such  notice.  Consequently,  possession  taken  of  the  mort- 
gaged property  under  a  prior  chattel  mortgage,  however  long 
postponed,  will  give  it  priority  over  a  subsequent  purchase 
or  mortgage,  if  possession  be  taken  in  fact  before  such  subse- 
quent sale  or  mortgage  was  made.  But  a  creditor  is  entitled 
to  the  benefit  of  the  statute,  whether  his  rights  accrued  before 
or  after  the  mortgage ;  and,  since  his  knowledge  of  the  ex- 
istence of  the  mortgage  does  not  preclude  him  from  availing 
himself  of  the  objection  that  the  mortgage  is  void,  because 
it  was  not  accompanied  by  immediate  delivery  of  the  things 
mortgaged,  followed  by  an  actual  and  continued  change  of 
possession,  a  subsequent  taking  possession  by  the  mortgagee 
of  the  chattels  mortgaged  will  not  give  validity  to  the  mort- 
gage as  against  such  creditor.  He  is  entitled  to  the  benefit 
of  the  statute  in  all  cases ;  and  the  mortgage  is  not  valid 
against  him  unless  it  is  filed  according  to  the  statute,  or  there 
was  an  immediate  delivery  and  continued  change  of  posses- 
sion of  the  things  mortgaged.^** 

In  New  York  it  has  finally  come  to  be  the  settled  doctrine 
of  the  courts  that  the  rolling-stock  of  a  railroad  is  personal 
property,  and  not  part  of  the  realty,  and  that  a  mortgage  is 
not  effectual  to  give  a  lien  upon  such  rolling-stock  as  against 
creditors  of  the  company  unless  it  be  recorded  as  a  chattel 
mortgage.  This  question  was  first  passed  upon  in  this  state 
in  the  year  1857,  by  the  Supreme  Court,  which  held  that 

40  Williamson  v.  New  Jersey  Southern  R,  R.  Co.,  per  Depue,  J.,  in  Court 
of  Errors  and  Appeals,  March  term,  1878;  and  see  Stevens  v.  Buffalo  & 
New  York  R.  R.  Co.,  31  Barb.  590;  Thompson  v.  Van  Vechten,  27  N.  Y.  56S. 
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rolling-stock  is  to  be  deemed  constructively  annexed  to  the 
road,  and  that  a  mortgage  of  a  road  and  its  equipment  is 
effectual  against  judgment-creditors  without  being  filed  as  a 
personal-property  mortgage/'  In  the  following  year  other 
justices  of  the  same  court  held  that  rolling-stock  should  be 
regarded  as  personalty,  and  that  a  mortgage  of  it  was  in- 
effectual unless  it  was  filed  under  the  act  relating  to 
mortgages  of  personal  property.*'  This  decision  was  fol- 
lowed the  next  year  by  another  rendered  in  the  same  court, 
which  sustained  the  same  view.*^  For  several  years  there 
seems  to  have  been  a  general  acquiescence  in  these  deci- 
sions. But  in  1867  the  matter  was  again  brought  in  question 
in  the  Supreme  Court,  at  special  term,  before  Mr.  Justice 
Sutherland,  who,  while  holding  that  rolling-stock  does  not 
become  part  of  the  realty,  also  held  that  a  mortgage  of  the 
franchises  and  property  of  a  railway,  so  far  as  the  personal 
property  covered  by  it  is  concerned,  should  not  be  deemed 
to  be  subject  to  the  chattel-mortgage  act.**  At  general 
term  this  decision  was  affirmed,**  and  Mr.  Justice  Ingraham, 
delivering  the  only  opinion,  declared  that  he  was  not 
prepared  to  acceed  to  the  opinion  that  rolling-stock  is  in  all 
cases  to  be  considered  as  personal  property,  but  that,  when 
the  intent  of  the  parties  is  manifest  that  the  rolling-stock 
should  pass  as  part  of  the  realty,  such  a  construction  should 
be  given  to  the  transaction.  He  held  that  the  chattel- 
mortgage  act  did  not  apply  to  a  mortgage  executed  by  a  rail- 
road company  of  its  corporate  property  and  franchises,  for 
such  a  mortgage  is  intended  both  by  the  Legislature  which 
authorized  it  and  by  the  parties  to  it  to  be  treated  as  a 
mortgage  of  the  road  and  its  accessories.  Upon  appeal  to 
the  Court  of  Appeals  it  was  held  that  the  rolling-stock  of  a 
railway  does  not  pass  by  a  mortgage  as  part  and  parcel  of  the 

4'  Farmers'  Loan  &  Trust  Co.  v.  Hendrickson,  25  Barb.  4S4. 

4*  Stevens  v.  Buffalo  &  New  York  Central  R.  R.  Co.,  31  Barb.  590. 

43  Beardsley  v.  Ontario  Bank,  31  Barb.  619. 

44  Bement  v.  Plattsburg  &  Montreal  R.  R.  Co.,  47  Barb.  104,  109. 

45  Hoyie  V.  Plattsburg  &  Montreal  R.  R.  Co.,  51  Barb.  45. 
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realty ;  and,  also,  that  the  law  requires  a  mortgage  of  such 
property  to  be  filed  as  a  chattel  mortgage  when  no  change  of 
possession  takes  place/^  Upon  the  first  point  the  court  say : 
"Looking,  now,  at  the  rolling-stock  of  a  railroad,  it  is 
originally  personal  in  its  character;  it  is  subservient  to  a 
mere  personal  trade  —  the  transportation  of  freight  and  pas- 
sengers. The  track  exists  for  the  use  of  the  cars  rather  than 
the  cars  for  the  use  of  the  track.  There  is  no  annexation,  no 
immobility  from  weight ;  there  is  no  localization  in  use.  The 
only  element  on  which  an  argument  can  be  based  to  support 
the  character  of  realty  is  adaptation  to  use  with  and  upon 
the  track.  At  the  present  time,  independent  companies  exist, 
owning  no  tracks,  whose  trains  run  through  state  after  state 
on  the  railroad  track  of  other  companies.  It  is  no  uncommon 
sight  to  see  the  cars  of  half-a-dozen  companies  formed  into  a 
single  train,  and  running  from  New  York  to  Illinois  and 
Missouri.  It  is  impossible  to  deal  with  such  property  as 
part  of  the  realty  without  introducing  anamolies  and  uncer- 
tainties of  the  gravest  character.  Call  cars  and  engines  part 
of  the  realty  —  where  shall  they  be  taxed?  Real  estate  is  to 
be  taxed  at  its  site.  What  is  the  site  of  a  railroad  train 
running  from  New  York  to  Buffalo  in  a  day  ?  Shall  it  be 
taxed  in  each  town  where  the  assessors  catch  sight  of  it 
rushing  by  at  thirty  miles  an  hour? +7  Or,  if  a  judgment  be 
docketed  in  one  county  on  the  line,  will  its  lien  attach  on 
each  car  as  it  is  whirled  past  ?  " 

In  regard  to  the  difficulties  and  embarrassments  thus  pre- 
sented by  the  learned  judge  who  delivered  the  opinion  of  the 
court,  it  may  be  remarked  that,  because  rolling-stock  is  con- 
sidered to  be  a  part  of  the  realty  as  between  the  mortgagees 

♦^  Hoyle  V.  Plattsburg  &  Montreal  R.  R.  Co.,  54  N.  Y.,  314;  J.  f.,  7  Am. 
Ry.  Rep.  283.  In  Randall  v.  Elwell,  52  N.  Y.,  it  is  decided  that  rolling- 
stock  is  personal  property,  and,  as  such,  is  liable  to  be  seized  and  sold  for 
taxes. 

47  To  recur  to  the  old  example  —  doves  in  a  dove-cote  are  constructively 
annexed  to  the  realty.  But  do  they  not  fly  through  the  air  at  the  rate  of  thirty 
miles  an  hour,  and  temporarily  leave  the  real  estate  to  which  they  are  annexed  ? 
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and  creditors  claiming  liens  upon  it  as  personal  property,  it  is 
not  necessary  that  it  should  be  considered  realty  for  the  pur- 
pose of  taxation ;  or  that  it  should  be  considered  realty  in 
any  other  relation  than  that  existing  between  the  railroad 
company  and  those  claiming  under  it  on  the  one  hand,  and 
the  mortgagees  on  the  other.  It  is  admitted  this  view  is  well 
adapted  and  accommodated  to  this  relation,  at  least  so  far  as 
the  mortgageor  and  mortgagee  are  concerned.  Because  a 
railway  track  annexed  to  the  realty  by  a  mortgageor  becomes 
part  and  pacel  of  it  as  to  the  mortgagee,  it  does  not  follow 
that  if  the  track  were  built  by  a  tenant,  for  use  in  his  trade, 
upon  leased  lands,  that  it  would  become  a  part  of  the  realty 
as  to  him.  The  right  of  the  mortgagee  to  hold  it  as  realty 
in  the  one  case,  and  the  right  of  the  tenant  to  remove  it  in 
the  other,  would  be  beyond  question. 

Upon  the  point  whether  a  mortgage  of  rolling-stock,  when 
not  considered  a  part  of  the  realty,  is  within  the  statute  re- 
lating to  the  filing  of  personal-property  mortgages,  the  court 
well  say  that,  if  this  case  is  to  be  excepted,  it  must  be  either 
on  account  of  the  character  of  the  mortgage  or  of  the  prop- 
erty mortgaged,  or  on  account  of  some  provision  of  the 
statute  law  taking  away  the  necessity  of  filing.  **  A  railroad 
corporation  does  not  differ  from  any  other  corporation  nor 
from  any  natural  person  in  respect  to  the  general  obligation 
to  obey  the  laws.  It  is  just  as  likely  to  get  fraudulent  credit 
as  any  other  corporation,  and  can  claim  no  special  immunity. 
No  distinction  can  be  drawn  to  exclude  a  railroad  corpora- 
tion from  the  provisions  of  this  statute  which  would  not 
equally  exclude  every  trading  corporation.  *  *  *  jn 
respect  to  the  character  of  the  property  mortgaged,  no 
exemption  from  obedience  to  the  law  can  be  sustained.  A 
railroad  and  rolling-stock  may  be  owned  by  a  private  indi- 
vidual by  purchase,  or  may  be  constructed  by  a  private  indi- 
vidual on  his  own  land,  and  he  may  take  fare  for  its  use  such 
as  he  pleases  to  charge ;  unless  he  wants  the  public  power  of 
eminent  domain,  or  the  use  of  public  property  or  easements, 
he  has  no  occasion  to  consult  anything  but  his  own  will  and 
his  own  purse  about  constructing  or  running  a  railroad.    The 
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character  of  the  property  itself  cannot,  therefore,  furnish 
any  exemption  from  obedience  to  the  law."  ^ 

Whether  such  a  mortgage  is  to  be  filed  only  in  the  town 
in  which  the  corporation  has  its  principal  place  of  business, 
or  in  every  town  through  which  the  line  of  the  road  passes,  is  a 
question  which  the  court,  in  this  case,  do  not  decide — the  law 
requiring  the  filing  of  the  mortgage  in  the  town  where  the 
mortgageor  resides,  or  where  the  property  mortgaged  is  at  the 
time.  For  many  purposes,  they  say,  a  corporation  is  to  be 
deemed  resident  where  its  place  of  business  or  chief  office  is 
situated,  and  at  most  it  could  only  be  deemed  resident  in  all 
the  towns  in  which  any  part  of  its  line  is  located.  But,  as 
elsewhere  noticed,  the  recording  of  mortgages  of  rolling- 
stock  is  now  regulated  by  statute. 

In  Ohio,  rolling-stock  is  regarded  as  personal  property. 
In  one  case  ^9  the  court  drew  a  broad  line  of  distinction  be- 
tween the  real  and  personal  property  of  a  railroad  company, 
including  in  the  former  the  road  as  constructed  and  prepared 
for  use,  with  its  fixtures  of  timber  and  iron  for  the  track,  of 
stone  and  timber  for  bridges  and  culverts,  its  depots  and 
structures  for  supplying  water ;  and  in  the  latter  those  things 
requisite  for  operating  the  road  —  locomotives,  cars,  and 
other  articles  and  materials,  some  of  which  are  consumed  in 
the  use,  and  require  to  be  renewed  from  time  to  time.  The 
line  is  broadly  drawn  between  the  interest  in  real  estate  and 
the  franchises  connected  therewith,  and  the  movable  things 
employed  in  the  use  of  the  franchise.  "  The  distinction," 
says  Mr.  Justice  Gholson,  **  appears  to  us  to  be  as  plain  as 
that  between  a  farm  and  the  implements  and  stock,  which 
the  proper  use  of  the  farm  necessarily  requires.  There  are 
instances  which  may  be  put  still  more  analagous.  Take,  for 
example,  a  ferry  franchise.  It  is  connected  with  real  estate; 
it  is  itself  an  incorporeal  hereditament,  and,  therefore,  real 
estate.  The  use  of  this  franchise  requires  boats  and  other 
movable  appliances.     But  these,  when  employed  in  the  use 

48  P^r  Johnson,  Comr.,  in  Hoyle  v.  Plattsburgh  &  Montreal  R.  R.  Co.  54 
N.  Y.  314. 

49  Coe  V.  Columbus,  Piqua  &  Indiana  R.  R.  Co.,  10  Ohio  St  372. 
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of  the  ferry  franchise,  do  not  thereby  become  a  part  of  the 
real  estate ;  they  are  the  personal  property  of  the  owner  of 
the  ferry  franchise  —  or,  it  may  be,  of  some  person  to  whom 
the  ferry  franchise  has  been  demised  for  a  term  of  years. 
Considerations  of  public  policy  and  convenience  have  been 
pressed  upon  our  attention  in  connection  with  the  question 
under  examination.  It  may  be  true  that  a  railroad  corpora- 
tion holds  its  property,  in  a  certain  sense,  as  a  public  trust  — 
to  answer  the  purpose  of  a  public  highway,  the  transporta- 
tion of  persons  and  property.  But  it  is  consistent  with  that 
public  trust  to  contract  obligations.  Indeed,  the  very  exer- 
cise of  the  trust  necessarily  involves  obligations  to  indi- 
viduals ;  and,  to  meet  those  obligations,  the  property  of  the 
corporation  must,  in  some  form,  be  liable.  The  question  is, 
In  what  form  ?  Shall  it  be  in  the  ordinary  legal  form  appli- 
cable to  the  property  of  individuals,  or  shall  peculiar  rules 
be  introduced,  which  may  have  the  effect  to  delay  creditors, 
and  operate  as  a  shield  to  protect  property  from  their  just 
demands?"  In  conclusion,  the  court  say  that  the  interest 
of  the  owners  of  the  road  must  be  the  reliance  for  its  con- 
tinued operation  ;  that  it  is  not  the  policy  of  the  state,  nor 
would  it  be  just  to  individuals,  that  the  power  of  the  court 
should  be  involved  to  enable  an  insolvent  corporation  to 
operate  a  railroad  by  protecting  its  property  from  the  claims 
of  creditors  —  those,  it  may  be,  who  have  performed  for  it 
labor,  or  have  suffered  losses  or  sustained  injuries  by  the 
misconduct  of  its  agents. 

In  New  Hampshire  ^  the  rolling-stock  of  railroads,  like 
other  personal  property,  is  held  liable  to  attachment  and 
levy  when  not  in  actual  use.  It  was  argued  by  counsel  for 
the  railroad  company  whose  property  was  attached  that,  such 
property  being  necessary  to  enable  the  corporation  to  dis- 

y*  Boston,  Concord  &  Montreal  R.  R.  Co.  v.  Gillmore,  37  N.  H.  410.  In 
the  earlier  case  of  Pierce  v.  Emery,  32  N.  H.  484,  the  Supreme  Court  of  this 
state  had  held  that  there  was  nothing  in  the  nature  of  the  business  of  a  rail- 
road company,  or  in  its  relations  to  the  public,  which  prevented  it  from  mak- 
ing a  valid  mortgage  of  its  personal  property  not  affixed  to  the  road,  though 
used  in  operating  it 
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charge  its  public  duties,  it  vested  in  the  corporation  in  trust 
for  the  public ;  that  the  franchise  of  the  corporation  is  the 
principal  thing,  to  which  the  track,  depots,  engines,  cars,  and 
the  like  are  mere  incidents,  and  that  all  these  constitute  one 
entire  thing,  so  connected  that  the  cars  and  engines  cannot 
be  severed  from  their  connection  by  an  attachment,  or  seizure 
on  execution,  and  held  as  security,  or  sold  and  applied,  as 
personal  property  ordinarily  may  be,  for  the  payment  of  the 
corporate  debts.  But  the  court  say  the  idea  that  property, 
either  real  or  personal,  may  become  a  mere  incident  to  a 
franchise,  so  that  the  franchise  and  property  shall  constitute 
an  entire  thing,  is  not  found  in  any  of  the  books  of  the  com- 
mon law.  A  ferry  is  mentioned  as  an  instance  of  a  franchise, 
for  the  use  of  which,  and  for  the  discharge  of  its  public  du- 
ties in  the  transportation  of  passengers  and  goods,  its  boats 
are  wholly  indispensable ;  yet  no  case  is  found  where  it  has 
been  claimed  that  such  boats  are  exempt  from  seizure  in  dis- 
charge of  the  owner's  debts.  "  Considering,  then,  that  it  is 
not  necessary  for  the  discharge  of  the  public  duties  of  rail- 
road corporations  that  they  should  be  the  owners  of  cars  or 
engines  —  many  such  roads  being  operated  with  the  cars  of 
other  corporations ;  that  it  is  a  matter  of  great  uncertainty 
what  articles  of  the  personal  property  of  such  corporations  - 
are  necessary  for  the  discharge  of  their  public  duties ;  that 
no  means  exist  by  which  it  can  be  determined  what  is  nec- 
essary, or  otherwise  ;  that  it  must  be  very  difficult  for  courts 
to  lay  down  any  definite  rule  by  which  officers  can  be 
guided,  who,  in  all  such  cases,  must  decide  at  their  peril  —  it 
seems  to  be  neither  judicious  nor  expedient  to  establish  an 
exemption  of  this  kind,  unless  it  is  done  by  the  direct  action 
of  the  Legislature,  who  can  provide  the  proper  rules  and 
safeguards  for  the  safety  of  officers  as  well  as  of  parties." 

In  conclusion,  upon  this  part  of  the  subject,  it  may  be  said 
that,  while  there  are  many  and  strong  arguments  for  holding 
that  rolling-stock  is  part  of  the  realty  —  and  this  view  seems  to 
have  the  support  of  the  United  States  courts  —  the  weight  of 
authority  in  the  state  courts  seems  to  be  against  that  position. 
There  is,  however,  no  hope  that  any  uniform  and  settled  rule 
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upon  this  subject  will  soon  be  arrived  at  by  the  courts  without 
the  aid  of  legislative  enactments.  It  is  of  the  highest  impor- 
tance that  the  validity  of  mortgages  intended  to  embrace  the 
rolling-stock  and  other  personal  property  of  a  railroad 
should  not  be  left  to  the  uncertain  decision  of  the  courts ; 
for,  in  the  present  state  of  the  law,  it  must  at  least  be  regarded 
as  uncertain  how  the  question  would  be  determined  by  any 
court  not  bound  by  a  precedent  or  by  statute. 

IV.  Constitutional  and  statutory  Provisions  regarding  Roll- 
ing-stock. —  In  several  states  there  is  now  a  constitutional 
provision  "that  rolling-stock  and  all  other  movable  property 
belonging  to  any  railroad  company  or  corporation  shall  be 
considered  personal  property,  and  shall  be  liable  to  execu- 
tion and  sale  in  the  same  manner  as  the  personal  property  of 
individuals,  and  the  General  Assembly  shall  pass  no  law 
exempting  any  such  property  from  execution  and  sale." 
This  provision  was  first  made  a  part  of  the  fundamental 
law  of  Illinois  5' in  1870,  where  the  courts  had  previously 
declared  rolling-stock  to  be  fixtures.  This  provision  has 
since  then  been  adopted  in  the  same  words  in  Missouri,5« 
Arkansas,53  Nebraska,^*  Texas,55  and  West  Virginia.5^ 

The  general  purpose  of  this  constitutional  provision  is, 
undoubtedly,  to  enable  general  creditors  of  railroad  corpo- 
rations whose  claims  may  be  small  to  find  property  out  of 
which  their  claims  may  be  satisfied.  When  the  franchise 
and  property  of  a  railroad  company  is  all  covered  by  mort- 
gage, and  perhaps  its  tolls  as  well,  the  general  creditors  are 
practically  left  without  remedy  against  it ;  for,  even  if  there 
be  any  value  in  the  property  above  the  mortgage,  it  is 
extremely  difficult  for  a  general  creditor  to  reach  and  apply 

5*  Const.  1870,  art.  1 1,  sec.  10. 

52  Const.  1875,  art.  12,  sec.  16. 

53  Const.  1874,  arL  17,  sec.  1 1. 

54  Const.  1875,  art.  II,  sec.  2. 

55  Const.  1876,  art.  10,  sec.  4.      See,  also,  General  Railroad  Act  1876,  ch. 
97,  sec.  24. 

56  Const.  1872,  art.  11,  sec.  8. 
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the  surplus  to  the  payment  of  his  claim  —  while  the  expenses 
of  the  proceedings  for  this  purpose  are  very  large. 

This  provision,  however,  would  not  prevent  the  mortgag- 
ing of  rolling-stock  as  personal  property;  and  a  railroad 
mortgage  recorded  in  accordance  with  the  law  regulating 
the  recording  of  chattel  mortgages  would  effectually  cover 
such  property.  Moreover,  as  already  noticed,  this  pro- 
vision does  not  change  the  rule  that  a.  mortgage  may  be 
made  to  cover  after-acquired  rolling-stock.s7 

As  already  intimated,  it  seems  to  be  a  matter  of  the  high- 
est importance  to  mortgage  bondholders  that  the  different 
states  should,  by  statute,  make  it  certain  where  a  mortgage 
of  a  railroad,  including  its  equipment,  should  be  recorded  in 
order  to  make  the  lien  effectual  as  to  the  rolling-stock  and 
other  like  property.  In  those  states  in  which  the  laws 
require  that  mortgages  of  personalty  shall  be  filed  for  record 
in  the  office  of  the  clerk  of  the  city  or  town  in  which  the 
mortgageor  resides,  it  may  be  sufficient  to  record  a  railroad 
mortgage  only  in  the  city  or  town  where  the  railroad  corpo- 
ration has  its  principal  office  or  place  of  business.  ^^  That, 
for  most  purposes,  is  regarded  as  the  place  of  residence  of 
the  corporation.59  It  would  be  an  extreme  inconvenience 
to  the  mortgagee,  and  a  source  of  great  danger  of  loss,  if  he  is 
in  such  cases  required  to  record  his  mortgage  in  several  hun- 
dred towns,  it  may  be,  through  which  the  mortgaged  road 
may  pass.  The  supposition  that  a  railroad  corporation  is  a 
resident  of  the  place  where  its  principal  office  is  located, 
rather  than  a  resident  of  all  the  towns  through  which  its  line 
of  road  passes,  has  been  acted  upon  frequently  in  the  matter 
of  recording  railroad  mortgages ;  but  without  positive  legis- 
lation upon  the  subject,  or  legal  decision  of  this  point,  there 
is  just  enough  uncertainty  about  it  to  make  the  posi- 
tion of  a  mortgagee   who  looks  to  the  rolling-stock  and 

57  Scott  V.  Clinton  &  Springfield  R.  R.  Co.,  6  Biss.  529. 

5®  So  provided  by  statute  in  Maine  (Rev.  Stat.  1871,  ch.  91,  sec.  i). 

59  As,  generally,  for  taxation  the  place  of  business  of  the  corporation  is 
considered  the  situs  of  its  personalty.  Cooley  on  Tax.  273,  and  cases  cited ; 
City  of  Dubuque  v.  Illinois  Central  R.  R.  Co.,  39  Iowa,  56. 
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other  personal  property  embraced  in  his  mortgage  as  a  ma- 
terial  part  of  his  security  quite  uncomfortable.  The  legis- 
lation that  is  demanded  upon  this  subject  is  that  which  has 
been  adopted  in  several  states,  namely,  the  making  of  the 
record  required  for  the  protection  of  the  real  estate  included 
in  the  mortgage  effectual,  also,  as  a  record  of  the  personal. 

Of  course,  when  a  subsequent  encumbrancer  has  actual 
notice  of  a  prior  mortgage,  and  of  the  fact  that  its  terms 
embrace  rolling-stock,  he  cannot  object  that  it  was  not  filed 
as  a  chattel  mortgage,  because  the  notice  is  equivalent  to 
such  filing.  ^ 

In  California,^'  locomotives,  engines,  and  other  rolling-stock 
of  a  railroad  are  enumerated  among  the  articles  of  personal 
property  of  which  a  mortgage  may  be  made.  But  mortgages 
of  personal  property  are  recorded  in  the  office  of  the  county 
recorder,  in  which  mortgages  of  real  property  are  also  re- 
corded ;  only  they  must  be  recorded  in  books  kept  for  per- 
sonal mortgages  exclusively,  and  must  be  recorded  in  the 
county  in  which  the  mortgageor  resides ;  and,  also,  in  that  in 
which  the  property  is  situated,  or  to  which  it  may  be  re- 
moved. Personal  property  used  in  conducting  the  business 
of  a  common  carrier  is  to  be  taken  as  situated  in  the  county 
in  which  the  principal  office  or  place  of  business  of  the  car- 
rier is  located. 

In  Connecticut  ^  it  is  provided  by  statute  that,  whenever 
any  railroad  company  has  mortgaged  its  railroad,  pursuant 
to  law,  to  secure  its  bonds,  and  has  included  in  said  mort- 
gage all  or  any  part  of  its  rolling-stock,  locomotives,  and  cars, 
whether  those  owned  by  it  at  the  date  of  said  mortgage  or 
those  thereafter  to  be  acquired  by  it  for  use  upon  said  rail- 
road, or  both,  such  mortgage  shall  be  deemed  valid  and  effect- 
ual as  respects  all  the  property  therein  included  as  aforesaid  ; 
and  may  be  foreclosed  in  the  same  manner  as  ordinary  mort- 
gages of  real  estate ;  and  the  record  thereof  in  the  office  of 
the  secretary  of  state  shall  be  a  sufficient  record  and  no- 

^  Benjamin  v.  Elmira,  Jefferson  &  Canandaigua  R.  R.  Co.,  54  N.  Y.  675. 
^'  Civil  Code,  sees.  2955,  2959,  2961. 
^  Public  Acts  1877,  ch.  38. 
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tice  to  protect  the  title  under  the  mortgage,  notwithstanding 
such  company  may  remain  in  possession  of  all  or  any  part  of 
the  mortgaged  property. 

In  Dakota  Territory  ^3  it  is  provided  that  any  mortgage 
or  deed  of  trust  made  upon  the  lands,  road,  or  other  property 
of  a  railroad  corporation  shall  bind  and  be  a  valid  lien  upon 
all  the  property  mentioned  in  such  deed  or  mortgage,  includ- 
ing rolling-stock ;  and  the  purchaser  under  foreclosure  of 
such  mortgage  or  trust  deed  shall  have  and  enjoy  all  the 
rights  of  a  purchaser  on  execution  sale.  Such  mortgages 
or  deeds  of  trust  may  by  their  terms  include  and  cover,  not 
only  the  property  of  the  corporation  making  them  at  the 
time  of  their  date,  but  property,  both  real  and  personal, 
which  may  thereafter  be  acquired  by  them,  together  with  all 
the  material  and  property  necessary  for  the  use  and  opera- 
tion of  such  roads,  and  be  as  valid  and  effectual  as  if  the  prop- 
erty were  in  possession  at  the  time  of  the  execution  thereof. 
Such  mortgages  or  deeds  of  trust  must  be  recorded  in  the 
office  of  the  register  of  deeds  of  each  organized  county 
through  which  such  road  mortgaged  or  deeded  may  run  in 
this  territory,  or  wherever  it  may  hold  lands  included  in  such 
mortgages  or  deeds  of  trust,  and  is  a  notice  to  all  the  world 
of  the  rights  of  all  parties  under  the  same ;  and  for  this  pur- 
pose, and  to  secure  the  rights  of  mortgagees  or  parties  inter- 
ested under  deeds  of  trust  so  executed  and  recorded,  the 
rolling-stock,  personal  property,  and  material  necessary  for 
operating  thereto  shall  be  deemed  a  part  of  the  road,  and 
such  mortgages  and  deeds  so  recorded  have  the  same  effect, 
both  as  to  notice  and  otherwise,  as  to  the  real  estate  cov- 
ered by  them. 

In  Florida  the  general  law  of  1874,  for  the  incorporation 
of  railroads  and  canals,  proves  that  a  railroad  company  may 
make  such  provisions  in  any  trust  deed  or  mortgage  for 
transferring  the  railroad,  the  rolling-stock,  and  other  furni- 
ture and  appurtenances,  and  in  connection  therewith,  or 
which  shall  thereafter  belong  to  it  as  security  for  any  bonds, 

^3  Rev.  Code,  1877,  p.  304. 
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debts,  or  sums  of  money  secured,  as  the  company  may  deem 
proper.  Such  trust  deed  or  mortgage  may,  by  the  direction 
of  the  board  of  directors  of  such  company,  be  recorded  in 
the  office  of  the  secretary  of  state,  in  a  book  kept  for  that 
purpose,  and,  when  so  recorded,  it  is  evidence  and  notice  to 
all  persons  of  its  existence  and  lawful  execution  without 
its  being  recorded  elsewhere  in  the  state.^*  All  rolling- 
stock  used  in  connection  with  a  railroad  is  declared  to  be 

fixtures,  and  is  subject  to  the  lien  of  any  mortgage  of  the 
road.^5 

In  lowa^  it  is  provided  that  any  mortgage  of  the  real 
and  personal  property  of  a  railroad  company,  whether  then 
owned  by  it  or  afterwards  acquired,  when  duly  executed 
and  recorded  in  the  office  of  the  recorder  of  each  county 
through  which  the  railway  of  the  corporation  may  run,  or 
in  which  any  property  mortgaged  may  be  situated,  shall  be 
notice  to  all  the  world  of  the  rights  of  all  parties  under  the 
same ;  and  for  this  purpose,  to  secure  the  rights  of  mortgagees 
or  parties  interested  under  deeds  of  trust  so  executed  and 
recorded,  the  rolling-stock  and  personal  property  of  the 
company  properly  belonging  to  the  road  and  appertaining 
thereto  shall  be  deemed  a  part  of  the  road,  and  such  mort- 
gages and  deeds  so  recorded  shall  have  the  same  effect,  both 
as  to  notice  and  otherwise,  as  to  the  personal  as  to  the  real 
estate  conveyed  by  them. 

In  Massachusetts^  it  is  provided  that  any  railroad  com- 
pany may  issue  bonds  for  any  lawful  purpose,  and  may 
mortgage  or  pledge  as  security  for  the  payment  of  such 
bonds  any  part,  or  all,  of  its  road,  equipment,  or  franchise,  or 
any  part,  or  all,  of  its  property,  real  or  personal. 

It  is  provided  that  cars  and  engines  in  use  upon  railroads 
shall  not  be  attached  upon  mesne  process  in  any  suit  within 

^*  Acts  of  1874,  ch.  1987,  sec.  9,  par.  10. 

^5  Sec.  51. 

^  Code  1873,  sees.  1284,  1285.  Yet  the  rolling-stock  seems  tobt  regarded 
as  personal  property.  City  of  Dubuque  v.  Illinois  Central  R.  R.  Co.,  39 
Iowa,  56,  86,  per  Beck,  J. 

^  Acts  1874,  ch.  372,  sec.  49 ;  1875,  c^*  5^' 
VOL.  4,  NO.  2-^16 
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forty-eight  hours  previous  to  their  fixed  time  of  departure, 
unless  the  officer  shall  have  first  demanded  other  property 
equal  in  value  to  the  ad  damnum  in  the  writ  upon  which  to 
make  such  attachment,  and  such  demand  has  been  refused 
or  neglected.^ 

In  Minnesota,*^  by  a  statute  enacted  in  1868,  mortgages 
or  deeds  of  trust  of  railroad  companies  may,  by  their  terms, 
include  and  cover,  not  only  the  property  of  the  companies 
making  them  at  the  time  of  their  date,  but  property,  both  real 
and  personal,  which  may  thereafter  be  acquired  by  them,  and 
they  are  as  valid  and  effectual  for  that  purpose  as  if  the  prop- 
erty were  in  possession  at  the  time  of  the  execution  thereof. 
Such  mortgages  or  deeds  of  trust  recorded  in  the  office  of 
the  register  of  deeds  of  each  county  through  which  the  road 
mortgaged  or  deeded  may  run,  or  wherever  it  may  hold 
lands,  will  be  notice  to  all  the  world  of  the  rights  of  all  par- 
ties under  the  same ;  and  for  this  purpose,  and  to  secure  the 
rights  of  mortgagees  or  parties  interested  under  deeds  of 
trust  so  executed  and  recorded,  the  rolling-stock  and  per- 
sonal property  of  the  company  properly  belonging  to  the 
road  and  appertaining  thereto  are  deemed  a  part  of  the  road, 
and  such  mortgages  and  deeds  so  recorded  have  the  same 
effect,  both  as  to  notice  and  otherwise,  as  to  the  personal  as 
to  the  real  estate  covered  by  them. 

In  Montana  Territory  7«>  it  is  provided  that  any  railroad 
corporation  may  mortgage  its  property  and  income;  and,  if 
the  mortgage  shall  so  provide,  it  shall  be  and  remain  a  valid 
lien  upon  all  of  the  property  of  the  company  of  whatever 
kind  then  existing,  or  that  may  thereafter  be  by  it  acquired, 
irrespective  of*  the  law  now  in  force  relating  to  chattel 
mortgages,  and  the  same  shall  be  taken,  held,  and  enforced 
in  the  same  manner  as  mortgages  upon  real  estate  now  are 
held  and  enforced. 

^  Act.  1875,  ch.  144,  sec.  I. 

^  I  Stat,  at  Large  1873,  p.  431  ;  act  March  5,  1868.  As  to  record  in  the 
office  of  the  secretary  of  state  having  same  effect,  see  act  March  6,  1867, 
I  Stat,  at  Large,  430. 

70  Laws  1873,  p.  102. 
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In  Nebraska  '*  the  general  railroad  law  provides  that  mort- 
gages and  deeds  of  trust  of  railroad  companies  shall  be 
recorded  in  the  office  of  the  county  clerk  of  each  organized 
county  through  which  the  mortgaged  road  may  run,  or  in 
which  it  holds  lands,  and  shall  be  notice  to  all  the  world  of 
the  rights  of  all  parties  under  the  same ;  and  for  this  purpose, 
and  to  secure  the  rights  of  mortgagees  or  parties  interested 
under  deeds  of  trusts,  the  rolling-stock,  personal  property, 
and  material  necessary  for  repairing  the  road  of  the  com- 
pany, belonging  to  said  roacP  or  appertaining  thereto,  shall 
be  deemed  a  part  of  the  road,  and  such  mortgages  and 
deeds  of  trust  so  recorded  shall  have  the  same  effect,  both 
as  to  notice  and  otherwise,  as  to  the  real  estate  covered  by 
them. 

In  New  Jersey  t*  a  law  passed  in  1876  provided  that  noth- 
ing in  any  of  the  laws  of  the  state  shall  be  held  to  require 
the  filing  of  record  in  the  clerk's  office  of  any  county  of  any 
mortgage  given  by  any  such  corporation,  conveying  the 
franchises  thereof,  and  whereby,  also,  any  chattels  then  or 
thereafter  to  be  possessed  and  acquired  by  such  corporation 
shall  purport  to  be  mortgaged ;  provided,  that  such  mort- 
gage shall  be  duly  lodged  for  registry  according  to  the  laws 
regulating  the  conveyance  of  real  estate. 

In  New  York  73  it  was,  in  1868,  provided  that  it  shall  not 
be  necessary  to  file  as  a  chattel  mortgage  any  mortgage 
which  has  been,  or  may  be,  executed  by  any  railroad  com- 
pany upon  its  real  and  personal  property,  and  which  has 
been,  or  shall  be,  recorded  as  a  mortgage  of  real  estate  in 
each  county  in  or  through  which  the  railroad  runs. 

In  Ohio  7*  it  is  provided  that  in  all  cases  where  a  mortgage 
has  been,  or  may  hereafter  be,  executed  upon  any  plortion  of 
the  personal  and  real  property  of  any  railroad  company 
within  the  state,  by  proper  officers,  to  secure  the  payment  of 
any  loans  of  money,  or  advances  of  material  or  labor  made 

7«  Gen.  Stat.  1873,  ch.  1 1,  sec.  120. 
T^  Laws  1876,  p.  308,  sec.  4. 

73  Laws  1868,  ch.  779,  sec.  I  ;  3  Fay's  Dig.  of  Laws,  236. 

74  I  Rev.  Stat,  i860,  p.  322,  passed  Feb.  9,  1853. 
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to  said  company,  it  shall  be  a  sufficient  record  of  the  same 
to  have  the  same  recorded  in  the  office  of  the  recorder  of 
deeds  in  each  of  the  counties  in  which  said  real  or  personal 
property  may  be  situated  or  employed,  and  said  mortgage 
so  recorded  shall  be  held  to  be  a  good  and  substantial  lien 
from  the  date  of  the  record  of  the  same  in  each  county 
where  the  same  is  recorded,  as  well  upon  the  personal  as  the 
real  property  of  said  company. 

In  Vermont  '5  all  mortgages  of  railroad  franchises,  furni- 
ture, cars,  engines,  and  rolling-stock  of  any  kind,  when 
properly  executed  and  recorded,  are  effectual  to  vest  in  the 
mortgagee  a  valid  mortgage  interest  in,  and  lien  upon,  all 
such  property,  without  delivery  or  change  of  possession  ; 
and,  for  the  purpose  of  mortgage,  all  such  property  is  deemed 
part  of  the  realty.  Such  mortgage  is  recorded  in  the  office 
of  the  county  clerk  of  each  county  through  which  the  road 
passes,  instead  of  the  offices  of  the  town  clerks ;  and,  when 
so  recorded,  it  has  the  same  effect  as  if  recorded  in  the 
several  offices  of  the  town  clerks  of  the  towns  through 
which  such  road  passes.  It  is  provided,  however,  that  such 
rolling-stock  may  be  attached  by  any  person  having  a  claim 
against  the  company  for  an  injury  sustained  on  the  road  by 
reason  of  any  neglect  of  the  corporation,  or  for  services 
rendered  or  materials  furnished  for  the  purpose  of  keeping 
the  road  in  repair  or  in  running  the  same,  or  for  any  liabili- 
ties as  common  carriers,  or  for  the  loss  of  any  property 
while  in  the  possession  of  the  corporation. 

In  West  Virginia  ^^  the  rolling  stock,  and  all  other  mov- 
able property  belonging  to  any  railroad  company,  is  consid- 
ered personal  property,  and  is  liable  to  execution  and  sale 
in  the  same  manner  as  the  personal  property  of  individuals. 
Mortgages,  however,  of  real  property  and  mortgages  of  per- 
sonal property  ^are  recorded  in  the  same  county  registry  and 
under  the  same  laws." 

75  Gen.  Stat.  1870,  ch.  28,  sees.  I00-102;  Acts  1851,  No.  57,  sec.  i,  and 
1856,  No.  29,  sees,  i,  2. 

76  Act  April  3,  1873;  ch.  88  of  Act  1872-1873. 
T7  Code  1870,  p.  74,  sees.  5,  7. 
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The  general  railroad  laws  of  Wisconsin  ^^  provide  that  rail- 
road companies  may,  in  mortgages  or  trust  deeds,  make  such 
provisions  for  pledging  or  transferring  their  property,  includ- 
ing rolling-stock  and  appurtenances,  and  in  connection  with 
the  railroads,  or  which  shall  thereafter  belong  to  them,  as 
security  for  any  bonds,  debts,  or  sums  of  money  secured,  as 
such  companies  may  think  proper.  Any  deed  of  trust  or 
mortgage  of  any  locomotives,  tenders,  cars,  or  other  prop- 
erty used,  or  intended  to  be  used,  as  rolling-stock  or  equip- 
ment on  any  railroad,  and  any  discharge  thereof  acknowl- 
edged in  such  maniver  as  would  entitle  a  deed  of  real  estate 
to  be  recorded,  is  sufficiently  recorded  or  filed,  by  filing  a 
copy  in  the  office  of  the  secretary  of  state ;  and  a  certificate 
of  such  filing  endorsed  thereon  by  the  secretary  of  state  is 
evidence  therof ;  and  such  deed  of  trust  or  mortgage  is  valid 
and  effectual  as  against  the  creditors  of  the  company,  or 
subsequent  purchasers  or  mortgagees  in  good  faith,  without 
any  further  proceeding  whatsoever.  All  rolling-stock  used 
in  connection  with  a  railroad  is  declared  to  be  fixtures,  and 
is  subject  to  the  same  lien  as  is  created  by  such  trust  deed 
or  mortgage  upon  the  real  property  of  such  railroad  com- 
pany ;  and  every  such  deed  of  trust  or  mortgage  record  in 
the  office  of  the  secretary  of  state,  in  a  proper  book  kept  for 
the  purpose,  has  the  same  effect  as  if  recorded  in  the  several 
counties  through  which  the  road  may  be  built ;  and  such 
record  is  notice  of  the  lien  to  all  persons  interested.  But 
this  statute  makes  rolling-stock  a  fixture  only  for  the  pur- 
pose of  enabling  railroad  corporations  the  more  readily  to 
give  valid  liens  and  mortgages  upon  their  property.  It  does 
not  contemplate  that,  in  respect  to  all  the  legal  remedies  of 
parties,  a  car  or  locomotive  should  be  treated  as  real  estate ; 
and  it  is  accordingly  held  that  such  property  is  liable  to 
seizure  and  sale  for  delinquent  taxes,  as  personal  property.^^ 

Leonard  A.  Jones. 

Boston,  May,  1878. 

7^  Laws  1872,  ch.  119,  sec.  3940;  Laws  1877,  ch.  144,  sec.  I.  And  see 
James  v.  R.  R.  Co.,  6  Wall,  750. 

79  Chicago  &  Northwestern  R.  R.  Co.  v.  Borough  of  Ft.  Howard,  21 
Wis.  44. 
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/v.    DISPUTED  QUESTIONS  OF  CRIMINAL  LAW. 

I.  Basis  of  Punishability. 

II.  Obscene  Indictments. 

III.  Uncommunicated  Threats. 

IV.  Defendants  as  Witnesses  for  themselves. 

/.  Basis  of  Punishability,  —  President  Woolsey,  in  his  late 
admirable  work  on  Political  Science,  devotes  a  chapter  to 
the  examination  of  the  various  theories  of  the  punitive 
power  of  the  State.  The  question  is  one  of  such  great 
importance  to  the  lawyer,  underlying  as  it  does  our  criminal 
jurisprudence,  that  it  will  not  be  out  of  place  in  these  columns 
to  give  a  sketch  of  President  Woolsey's  exposition.  Until 
we  know  what  is  our  object  in  punishing,  we  can  neither  give 
a  just  adaptation  to  our  sentences  nor  a  philosophic  con- 
struction to  our  jurisprudence. 

President  Woolsey  begins  by  pointing  out  the  distinction 
between  Punishment  and  Redress,  the  one  being  called  for 
as  something  due  to  the  State,  the  other  as  something  due 
to  the  Individual.  "There  are  various  wrong  acts,"  he  pro- 
ceeds to  say,  "which  excite  no  apprehension  in  society  that 
the  interests  of  the  whole  are  in  jeopardy,  such  as  are 
breaches  of  contract,  and  many  wrongs  done  in  the  way  of 
business.  On  the  other  hand,  there  are  wrongs  done  to 
society  which  do  not  affect  any  individual  in  particular. 
These  arise  in  importance  from  petty  disorder,  which  a  single 
policeman  can  control,  through  all  the  grades  of  evil,  to  high 
treason,  or  the  attempt  to  destroy  the  very  existence  of  the 
State." 

He  proceeds  to  notice  the  variety  of  views  entertained  as 
to  what  he  calls  the  "incidence"  of  foi^bidden  actions  —  that 
is,  "whether  in  particular  cases  they  affect  individuals  only, 
or  a  community  and  individuals,  or  a  community  only.**  In 
imperfect  states,  he  reminds  us,  homicide  has  been  considered 
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mainly  in  the  light  of  an  injury  to  individuals;  and  even 
among  comparatively  civilized  communities  {e,  g,^  Greece 
and  Rome)  theft  was  treated  primarily  as  a  breach  of  obliga- 
tion. To  this  it  might  be  added  that  even  at  the  present 
moment  the  states  in  the  North  American  Union  differ 
as  to  how  far  embezzlement  by  trustees  is  a  criminal 
offence  punishable  by  the  state,  and  how  far  it  is  to  be  re- 
garded simply  as  a  tort,  to  be  prosecuted  exclusively  by  the 
parties  injured,  in  a  civil  court.  Within  the  last  few  months 
we  have  witnessed  in  Massachusetts  the  failure,  from  want  of 
due  statutory  provision,  of  a  criminal  prosecution  against  a 
defaulting  trustee,  under  circumstances  which,  in  New  York 
or  Pennsylvania,  would  have  ensured  a  conviction.  And  in 
England,  until  recently,  while  the  smallest  larcenies  were 
punished  capitally,  the  most  scandalous  embezzlements  were 
regarded  as  out  of  the  line  of  penal  prosecution.  And,  as  it 
is  one  of  the  incidents  of  embezzlement  that  the  embezzled 
property  should  be  secreted,  this  laxity  enabled  embezzle- 
ments to  be  carried  on  with  comparative  impunity. 

We  have  next  brought  before  us  the  important  distinction 
between  punishment  and  chastisement.  "  Correction,"  in  its 
origin,  is  the  act  of  "making  completely  straight,  of  bringing 
into  a  condition  of  rectitude;"  chastisement  is  the  act  "of 
making  the  subject  morally  pure  or  innocent."  These  are 
acts  of  education,  to  be  applied  by  a  parent  to  a  child,  by  a 
teacher  to  a  pupil,  by  the  head  of  a  house  of  refuge  or 
reformatory  institution  for  children  to  his  wards.  Very 
different  is  the  punitive  function  of  the  State.  The  reasons 
for  the  exercise  of  this  function  President  Woolsey  thus 
states : 

"  The  principal  reasons  for  the  State's  being  invested  with 
this  power,  that  have  been  brought  forward,  are  the  follow- 
ing: 

"I.  That,  by  visiting  the  transgressor  with  some  depriva- 
tion of  something  desirable,  the  State  brings  him  to  reflec- 
tion and  makes  him  better.     The  main  end  is  correction. 

"  2.  That  it  is  necessary  for  the  State's  own  existence  to 
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punish,  in  order  to  strike  its  subjects  with  awe,  and  deter 
them  from  evil-doing. 

"  3.  That  to  do  this  is  necessary  for  the  security  and  pro- 
tection of  the  members  of  the  State.  These  two  reasons 
are,  in  principle,  one  and  the  same. 

4.  That  the  penalty  is  an  expiation  for  the  crime. 

5.  That  the  State  receives  a  satisfaction^  by  penalty,  from 
the  wrong-doer,  or  is  put  in  as  good  a  situation  as  before. 

"6.  That  in  punishment  the  State  renders  to  evil-doers 
their  deserts, 

"  The  theory  that  correction  is  the  main  end  of  punishment 
will  not  bear  examination.  In  the  first  place,  the  State  is  not 
mainly  a  humane  institution ;  to  administer  justice  and  pro- 
tect the  society  are  more  obvious  and  much  higher  ends,  and 
the  corrective  power  of  State  punishments  has  hardly  been 
noticed  by  legislators,  until  quite  modern  times,  as  a  thing  of 
prime  importance.  In  the  second  place,  the  theory  makes 
no  distinction  between  crimes.  If  a  murderer  is  apparently 
reformed  in  a  week,  the  ends  of  detention  in  a  reformatory 
home  are  accomplished,  and  he  should  be  set  free ;  while  the 
pejty  offender  against  order  and  property  must  stay  for 
months  or  years  in  the  moral  hospital,  till  the  inoculation  of 
good  principles  becomes  manifest.  And,  again.  What  if  an 
offender  should  prove  incurable?  Should  he  not  be  set  at 
large,  as  being  beyond  the  influences  of  the  place?  Still 
further.  What  kind  of  correction  is  to  be  aimed  at?  Is  it 
such  as  will  ensure  society  against  his  repeating  the  crime  ? 
In  that  case  it  is  society,  and  not  the  person  himself,  who 
is  to  be  benefited  by  the  corrective  process.  Or,  must  a 
thorough  cure,  a  recovery  from  selfishness  and  coveteousness, 
an  awakening  of  the  highest  principle  of  the  soul,  be  aimed 
at — an  established  church,  in  short,  beset  up  in  the  house  of 
detention  ? 

"  2.  The  explanation  that  the  State  protects  its  own  existence 
by  striking  its  subjects  with  awe  and  deterring  them  from 
evil-doing  through  punishment  is  met  by  admitting  that,  while 
this  effect  is  real  and  important,  it* is  not  as  yet  made  out 
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that  the  State  has  a  right  to  do  this.  Crime  and  desert  of 
punishment  must  be  presupposed  before  the  moral  sense 
can  be  satisfied  with  the  infliction  of  evil.  And  the  measure 
of  the  amount  of  punishment,  supplied  by  the  public  good 
for  the  time,  is  most  fluctuating  and  tyrannical;  moreover, 
mere  awe,  unaccompanied  by  an  awakening  of  the  sense  of 
justice,  is  as  much  a- source  of  hatred  as  a  motive  to  obedi- 
ence. 

"  3.  The  same  objection  lies  against  the  reason  for  punish- 
ment—  that  it  is  needed  to  protect  the  innocent  inhabitants  of  a 
country  by  the  terrors  which  penal  law  presents  to  evil-doers. 
The  end  is  important,  but  certainly  great  wrong  may  be 
done  in  attempting  to  reach  it.  The  enquiry  still  remains, 
"  Why,  for  this  end,  should  pain  or  loss  be  visited  on  an  evil- 
doer?"    Vol.  I,  pp.  330,  331. 

The  next  theory  noticed  is  that  of  expiation.  Punishment 
is  "to  be  regarded  as  an  expiation  of  the  crime,  made  in  order 
that  divine  wrath  or  punitive  justice  may  not  fall  on  society. 
The  solidarity  of  a  nation  involves  the  whole  in  the  guilt  of 
an  individual  member,  and  it  is  necessary  by  an  expression 
of  common  feeling,  which  shows  that  the  body  does  not 
sympathize  with  the  sinful  member,  to  clear  itself  of  defile- 
ment, to  save  itself  from  being  obnoxious  to  vengeance,  or 
from  evil  viewed  as  the  result  of  divine  displeasure."  Scrip- 
tural and  classical  authorities  are  cited  sustaining  this  view ; 
but,  while  it  is  admitted  by  President  Woolsey  that  *'  these 
antique  expressions  of  the  moral  sense,  common  to  men,  con- 
nect human  and  divine  law  together,"  he  maintains  that  '*  no 
especially  new  rational  basis  of  punishment  is  disclosed  by 
them."  *  ♦  ♦  "One  may  say  that  the  State,  according 
to  the  conceptions  of  ancient  times,  was  involved  in  the  guilt 
of  crimes  committed  on  its  soil  —  as,  indeed,  it  often  is  in 
fact ;  but  the  rites  expiatory  of  guilt  simply  imply  a  desert 
of  the  punishment,  which  the  State  derives  from  the  crime 
of  the  criminal." 

Another  theory  that  is  noticed  only  to  be  swept  away  as 
incomplete  is  that  of  satisfaction.  "  Satisfaction  may  mean 
fulfilling  the  desire  of  a  person,  or  making  him  a  compensa- 
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tion  equivalent  to  a  debt  or  wrong.  In  the  first  or  more 
subjective  sense  it  is  fluctuating,  and  no  explanation  of  the 
ground  of  punishing  can  be  derived  from  the  fact  of  its  sat- 
isfying a  spirit  of  vengeance  or  of  wrath.  Still  less  is  there 
any  measure  to  be  derived,  even  from  the  nobler  moral  sen- 
timents, to  determine  the  proper  wages  of  evil-doing  —  how 
much  suflering  ought  to  be  a  satisfaction  for  a  certain  kind 
or  degree  of  crime.  In  the  other  sense — the  objective  one  — 
there  may  be  important  truth  couched  under  the  expression 
of  paying  a  debt  of  justice  to  the  State,  of  satisfying  the 
claims  that  the  State  has  against  the  transgressor;  or  under 
the  expression  that  the  penalty  suffered  for  crime  has  put  the 
State  in  as  good  condition  as  it  was  before." 

The  true  theory  on  which  punishment  by  the  State  can  be 
rested  is  then  stated  by  President  Woolsey,  as  follows:  "The 
theory  that  in  punishing  an  evil-doer  the  State  renders  to  him 
his  deserts,  is  the  only  one  that  seems  to  have  a  solid  foun- 
dation. It  assumes  that  moral  evil  has  been  committed  by 
disobedience  to  rightful  commands;  that, according  to  a  pro- 
priety which  commends  itself  to  our  moral  nature,  it  is  fit  and 
right  that  evil,  physical  or  mental,  suffering  or  shame,  should 
be  incurred  by  the  wrong-doer;  and  that,  in  all  forms  of  gov- 
ernment over  moral  beings,  there  ought  to  be  a  power  able  to 
decide  how  much  evil  ought  to  follow  special  kinds  and  in- 
stances of  transgression.  Or,  in  other  words,  the  State  has  the 
same  power  and  right  to  punish  which  God  has ;  it  is,  in  fact, 
as  St.  Paul  calls  it,  'a  minister  of  God  to  execute  wrath  upon 
him  that  doeth  evil.'  But  it  takes  this  office  of  a  vicegerent 
of  God  only  within  a  very  limited  sphere,  and  for  special 
ends.  It  looks  only  at  the  outward  manifestations  of  evil; 
it  has  no  power  to  weigh  the  absolute  criminality  of  actions; 
and,  if  it  could  measure  guilt  in  purpose  or  thought  with  ac- 
curacy, this  would  not  justify  its  going  beyond  positive  acts 
hurtful  to  society ;  because,  even  in  God's  administration,  this 
is  not  a  world  of  retribution.  Its  province  is  confined  to 
such  actions  as  do  harm  to  the  State,  or  to  interests  which 
the  State  exists  to  protect.  As  the  head  of  the  family  has 
a  chastising  power  only  within  his  family,  so  the  State  is  not 
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called  upon  —  is  even  forbidden — to  exercise  a  general  moral 
government  over  the  world.  I  would  not  say  that,  within 
these  limits  of  actions  not  simply  wrong,  but  hurtful  to  the 
State's  interests,  it  is  always  bound  by  duty  to  God  to  punish, 
but  only  that  it  is  permitted  to  punish.  There  is  nothing 
wrong,  but  something  right,  in  its  sanctions,  judgments,  and 
inflictions.  It  is  presupposed  that  punishment  is  put  into 
its  hands,  and  may  be  rightfully  administered;  but  its  object 
in  punishing  is  not,  in  the  first  instance,  to  punish  for  the 
sake  of  punishing,  because  so  much  wrong  demands  so 
much  physical  suffering,  but  to  punish  —  punishment  being, 
in  the  circumstances,  otherwise  right  —  not  directly  for  the 
ends  of  God's  moral  government,  but  for  ends  lying  within, 
and  far  within,  that  sphere.  It  is,  in  fact,  very  restricted  in 
its  sphere.  It  punishes  acts,  not  thoughts;  intentions  ap- 
pearing in  acts,  not  feelings;  it  punishes  persons  within  a 
certain  territory,  over  which  it  has  the  jurisdiction,  and,  per- 
haps, its  subjects  who  do  wrong  elsewhere,  but  none  else;  it 
punishes  acts  hurtful  to  its  own  existence  and  to  the  com- 
munity of  its  subjects ;  it  punishes  not  according  to  an  exact 
scale  of  deserts,  for  it  cannot,  without  a  revelation,  find  out 
what  the  deserts  of  individuals  are,  nor  what  is  the  relative 
guilt  of  different  actions  of  different  persons."  Pp.  334,  335. 
It  is  remarkable,  in  view  of  the  importance  of  the  question 
before  us  in  the  moulding  and  in  the  application  of  criminal 
law,  that  it  has  received  such  slight  attention  from  English 
and  American  jurists.  Beccaria  —  whose  treatise  on  Crimes 
was  translated  early  in  the  present  century,  and  who  held 
that  as  the  State  rests  on  social  contract  it  has  the  right  to  pun- 
ish only  so  far  as  it  has  power  given  to  it  by  such  contract  — 
took  the  ground  that  the  object  of  punishment  was  simply 
preventive  and  deterrent;  and  what  Beccaria  taught,  it  was 
natural  that  those  who  agreed  with  him  in  principle,  and  who 
were  fascinated  by  the  purity  and  dignity  of  his  style,  should 
adopt  as  if  it  were  unquestionable.  Bentham,  though  from 
another  stand-point,  came  to  substantially  the  same  results. 
General  prevention,  he  argued,  in  his  "  Rationale  of  Punish- 
ment," ought  to  be  the  chief  end  of  punishment.     General 
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prevention  he  distinguished  from  particular  prevention  in 
this :  that  particular  prevention  has  respect  to  the  cause  of  the 
mischief  and  general  prevention  to  the  whole  community. 
His  system  is,  therefore,  virtually  the  terroristic  theory  of 
Fenerbach,  which  will  be  presently  discussed;  with  this 
qualification — that  pleasure,  as  well  as  pain,  are  to  be  used  by 
the  law-giver  as  inducements  to  avoidance  of  criminal  acts. 
To  this,  as  we  will  soon  see  more  fully,  applies  with  great  force 
President  Woolsey's  criticism,  that  the  preventive  theory, 
"  by  overlooking  the  iJl-desert  of  wrong-doing,  makes  it  and 
all  similar  systems  immoral,  and  furnishes  no  measure  of  the 
amount  of  punishment  except  the  law-giver's  subjective 
opinion  in  regard  to  the  sufficiency  of  the  amount  of  pre- 
ventive suffering." 

Mr.  Livingston  repeatedly  gives  his  adhesion  to  the  Pre- 
ventive, or  Terroristic,  theory.  "  We  have  established  it  as 
a  maxim,"  he  tells  us  in  his  report  on  the  Penal  Code  (Liv- 
ingston's Works,  1873,  i,  26),  that  the  object  of  punishment 
"  is  to  prevent  the  commission  of  crime ; "  and,  again  {Ibid. 
31),  "no  punishments  greater  than  are  necessary  to  effect 
this  work  of  prevention  ought  to  be  inflicted,  and  that  those 
which  produce  it  by  uniting  reformation  with  example  are 
the  best  adapted  to  the  end."  Subsequently,  however  {IbuL 
83),  he  quotes  with  approval  the  preamble  to  the  statute  of 
the  Legislature  of  Louisiana  establishing  the  Code.  This 
preamble  contains,  inter  alia^  the  following : 

"  The  only  object  of  punishment  is  to  prevent  the  com- 
mission of  offences;  it  should  be  calculated  to  operate — 

"  First,  as  to  the  delinquent,  so  as  by  seclusion  to  deprive 
him  of  the  present  means,  and,  by  habits  of  industry  and 
temperance,  of  any  future  desire,  to  repeat  the  offence. 

"  Secondly,  on  the  rest  of  the  community,  so  as  to  deter 
them,  by  the  example,  from  a  like  contravention  of  the  laws." 

By  Dr.  Paley,  in  his  Moral  Philosophy,  we  are  told  that 
"the  end  of  punishment  is  twofold — amendment  and  exam- 
ple." The  same  view  is  adopted  by  the  great  body  of  En- 
glish commentators,  with,  perhaps,  but  two  exceptions:  Lord 
Auckland  (Mr.  Eden),  in  his  Principles  of  Penal  Law,  chapter 
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2,  vigorously  maintains  the  absolute  theory,  as  hereafter  no- 
ticed, and  Mr.  Lorrimer,  in  his  Institutes,  page  346,  rejects  the 
Reformatory  theory  as  inadequate  and  delusive.  Mr.  Austin 
and  Sir  W.  Hamilton,  as  we  will  see,  follow  the  modified 
scheme  of  Kant,  to  be  presently  noticed. 

When  we  examine  analytically  the  theories  of  punishment 
which  President  Woolsey  presents  with  such  masterly  power, 
we  find  that  they  fall  into  two  general  classes:  first,  the 
Absolute,  based  on  the  principle  punitur  quia  peccatum  est; 
and,  secondly,  the  Relative,  under  which  we  may  generally 
notice  (i)  the  Reformatory,  or  that  which  aims  at  the  reforma- 
tion of  the  person  inculpated ;  (2)  the  Preventive,  or  Terror- 
istic, or  that  which  aims  at  the  frightening  him,  as  well  as 
the  community  generally,  from  the  commission  of  crime ;  and 
(3)  the  Exemplary,  or  that  which  uses  the  particular  trial  as 
a  means  of  public  instruction. 

As  the  Reformatory  theory  of  punishment  has  recently 
been  revived  by  leading  humanitarian  philosophers,  it  may 
call  for  a  few  observations  which  are  rather  an  amplification 
of,  than  an  addition  to,  the  refutation  which  has  been  given 
by  President  Woolsey. 

The  first  enquiry  we  may  make,  in  meeting  the  theory  that 
reformation  is  to  be  the  reason  and  limit  of  penal  justice,  is, 
What  right  have  we  to  reform  a  man  by  removing  him  from 
his  business  and  putting  him  in  a  prison,  unless  he  be  guilty 
f)f  a  crime  which  requires  a  specific  punishment?  Would 
imprisonment  be  likely  to  reform  me  if  I  thought  it  unde- 
served and  unjust,  and  if  it  were  imposed  without  a  due  con- 
viction of  guilt? 

The  next  enquiry  is  as  to  the  constitutional  power  of  a 
state  to  reform  its  citizens  by  force.  In  answering  this  ques- 
tion we  may  waive  the  provisions  in  our  state  as  well  as  Federal 
constitutions  limiting  convictions  of  crime  to  cases  where 
bills  have  been  lawfully  found  by  grand  juries,  and  where  the 
offender  has  the  right  to  meet  before  the  petit  jury  the  wit- 
nesses against  him,  face  to  face.  Aside  from  these  restric- 
tions, what  power  has  a  constitutional  state  to  attempt  to 
forcibly  reform  its  adult  citizens,  unless  as  a  mere  subsidiary 
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incident  to  penal  justice  ?  What  power  has  it  to  make  penal 
justice  subordinate  and  auxiliary  to  ethics?  Governments 
there  have  undoubtedly  been  which  —  sometimes  on  the  pa- 
ternal theory,  sometimes  because  they  were  distrustful  of  the 
ordinary  processes  of  law — have  undertaken  ethical  reforma- 
tion ;  but  such  governments  have  never  been  called  consti- 
tutional. A  prominent  Russian  officer,  for  instance,  may 
require,  in  the  opinion  of  his  superiors,  "reformation,"  and 
he  may  be  sent  to  Siberia,  or  imprisoned  in  a  fortress,  in 
order  to  develop  his  better,  and  repress  his  worse,  qualities. 
A  group  of  leading  French  politicians  may  be  banished  or 
imprisoned  as  an  incident  to  a  coup  d'etat,  in  order  to  "re- 
form" their  political  views.  A  vigilance  committee  may 
undertake  to  "  reform  "  an  obnoxious  citizen  by  maltreating 
his  person  or  destroying  his  property.  We  can  conceive  of 
such  things  in  conditions  of  despotism  or  of  anarchy;  but 
we  cannot  conceive  how,  in  a  constitutional  State,  of  which 
it  is  one  of  the  fundamental  sanctions  that  nothing  is  to  be 
done  by  the  government  that  can  be  properly  executed  by 
the  voluntary  moral  power  of  the  community,  the  reforma- 
tion of  individuals  should  be  attempted  by  force.  Houses 
of  refuge  and  other  asylums,  as  well  as  schools  for  children, 
we  rightfully  have.  But  it  is  beyond  the  scope  of  a  consti- 
tutional government  to  open  compulsory  houses  of  reform 
for  adults,  or  to  make  moral  reform  by  force  a  primary  func- 
tion of  State. 

Supposing,  however,  we  should  hold  that  this  is  within  the 
province  of  the  State,  the  next  question  that  would  arise,  in 
view  of  the  fact  that  there  must  be  discrimination,  is.  What 
persons  are  we  to  attempt  to  reform  ?  To  say,  "  those  con- 
victed of  crime,"  is  no  answer,  because  this  takes  us  back  to 
the  absolute  theory  that  a  p'erson  is  to  be  punished  because 
he  is  guilty,  whereas  the  theory  before  us  is  that  a  person  is  to 
be  punished  because  he  is  to  be  reformed.  In  a  general 
sense,  as  all  men  are  susceptible  of  reformation,  all  men^  in 
this  view,  are  to  be  punished.  As  this  cannot  be,  we  must, 
as  has  just  been  said,  make  a  discrimination;  and  the  in- 
teresting question   for  the   advocates   of  the    Reformatory' 
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theory  remains  as  to  where  the  line  is  to  be  drawn.  Now,  in 
view  of  the  fact  that  it  is  dogma  after  all  that  is  the  fountain 
of  action,  are  not  those  who  hold  what  we  conceive  to  be 
pernicious  dogmas  the  proper  persons  to  be  punished  ?  If 
they  should  be  reformed,  would  not  the  reformation  of  those 
who  are  influenced  by  them  follow?  Why  should  not  the 
State,  therefore,  undertake  the  reformation,  by  means  of  fine, 
imprisonment,  and  the  whipping-post,  of  those  teaching  per- 
nicious opinions?  We  have  examples  enough  of  this  in  old 
times;  and,  supposing  that  this  mode  of  education  proved 
effective  — admitting  for  a  moment  that  history  shows  us  that 
heretics  and  other  unsound  teachers  are  really  to  be  reformed 
in  this  way — why  not  revive  the  same  machinery?  Here, 
for  instance,  is  a  bold  political  swaggerer  teaching  what  we, 
on  the  eastern  sea-board,  hold  to  be  highly  immoral  princi- 
ples of  inflation;  why  not  catch  him.  if  he  happen  to  be 
travelling  among  us,  and  put  him  in  the  stocks  ?  and,  if  this 
does  not  reform  him,  why  not  apply  severer  treatment  ?  Or 
an  eastern  hard-money  man,  crammed  with  Adam  Smith 
and  Ricardo,  is  travelling  in  the  West,  promulgating  from 
time  to  time  doctrines  whose  tendency  is  to  impoverish  the 
community  by  the  shrinkage  of  its  currency ;  why  not  arrest 
him  and  subject  him  also  to  reformation  ? 

Another  interesting  question  will  arise  as  to  the  distribu- 
tion of  punishment,  if  susceptibility  to  reform,  and  not  guilt, 
is  to  be  the  test.  Indeed,  the  only  proper  course,  if  we  are 
to  formulate  the  proceeding  under  such  a  system,  would  be 
to  collect  a  number  of  persons,  proper  subjects  for  reforma- 
tion, in  the  court-house,  and  then,  without  regard  to  the  crimes 
of  which  they  are  suspected,  call  testimony  to  determine 
what  degree  of  punishment  would  be  necessary  to  a  reforma- 
tion in  each  particular  case.  A  person,  for  instance,  of  ex- 
treme sensitiveness  to  discipline  might  be  reformed  by  im- 
prisonment of  two  or  three  weeks,  if  such  imprisonment  were 
accompanied  by  the  application  of  aesthetic  influences,  and 
by  expressions  of  endearment  calculated  to  awaken  dormant 
affections.  Another  person,  more  callous,  more  defiant,  or 
less  gushing,  might  require  years  of  severe  treatment  for  his 


248  DISPUTED   QUESTIONS   OF  CRIMINAL   LAW. 

reformation.  Now,  it  might  happen,  as  has  often  been  the 
case,  that  the  sensitive  and  gushing  defendant  is  a  murderer; 
while  one  whose  offence  is  limited  to  an  assault  and  batter>% 
committed  in  defence  of  his  rights,  may  be  the  obdurate  and 
intractable  person,  who  declines  to  be  reformed  at  anything 
less  than  a  long  term  of  years.  The  consequence  would  be 
that  the  murderer  would  be  let  off  after  a  few  weeks  deten- 
tion, solaced  by  music  and  painting,  or  whatever  else  was 
likely  to  develop  his  moral  tone,  while  ten  or  twenty  years 
might  be  a  light  punishment  to  him  guilty  of  the  assault  and 
battery. 

Another  enquiry  remains :  What  is  to  be  done  with  the  in- 
corrigible offender?  When  the  sole  object  of  punishment  is 
reformation,  then,  when  there  can  be  no  reformation,  there 
can  be  no  punishment.  The  Pomeroy  boy  (now  a  full-grown 
man),  who  was  convicted  in  Massachusetts  some  few  years 
ago  of  at  least  one  cruel  murder,  has  been  pronounced  by 
competent  specialists  to  be  so  desperate  a  case  that  no  hope 
of  his  reformation  could  be  indulged ;  and,  if  this  be  so,  he 
should  at  once,  on  the  reasoning  now  before  us,  be  discharged. 
More  than  half  of  those  on  the  trial  lists  of  our  criminal 
courts  are  marked  as  old  convicts ;  and,  by  recent  statutes  in 
almost  all  our  states,  such  old  convicts,  when  reconvicted,  are 
to  have  cumulative  sentences,  proportioned  to  the  degree  of 
their  former  conviction.  Our  penal  system,  therefore,  goes 
on  the  hypothesis  that  the  more  incorrigible  a  man,  by  the 
record  of  his  former  convictions,  appears  to  be,  the  longer 
should  be  his  imprisonment  when  convicted.  The  theory  we 
here  contest  is  that  the  more  incorrigible  he  is,  the  less  he  is  to 
be  punished.  In  other  words,  the  criminal  is  to  be  punished 
severely  for  a  first  and  comparatively  light  offence,  and  re- 
lieved in  proportion  to  his  obduracy  and  his  persistency  in 
crime. 

After  all,  we  have  to  fall  back  upon  what  has  already  been 
glanced  at  as  the  final  and  fatal  objection  to  the  ReformatoF>'' 
theory,  and  that  is  that  it  is  not  only  immoral  in  principle 
in  its  ignoring  ethical  rule  as  the  proper  basis  of  punishment, 
but  that  it  is  immoral  in  practice,  increasing,  instead  of  ex- 
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tiqjating,  crime.  No  man  forcibly  punished  by  the  state, 
not  because  he  is  convicted  of  crime,  but  because  the  state 
conceives  forcible  punishment  would  be  good  for  him,  but 
must  nourish  a  sullen  resentment  to  the  state  which  thus 
capriciously  and  arbitrarily  maltreats  him.  He  may  become 
a  hypocrite  —  he  may  pretend  reformation  —  but  it  is  ve|y 
unlikely  that  any  moral  change  could  be  effected  in  him  by 
what  he  must  consider  an  atrocious  outrage.  And,  as  to 
others,  it  is  not  likely  that  they  will  be  deterred  from  crime 
by  witnessing  the  infliction  of  punishments  which  are  not  the 
logical  consequences  of  crime.  When  it  is  said  "  crime  is 
to  meet  with  punishment  because  it  is  crime,"  this  is  a  strong 
argument  to  avoid  crime.  But  when  punishment  as  a  usual 
sequence  is  not  assigned  to  crime,  then  crime  will  not  be 
avoided  for  the  purpose  of  avoiding  punishment. 

To  the  terroristic  system,  as  held  by  Fenerbach,  by  Ben- 
tham,  and  by  Livingston,  the  objections  stated  by  President 
Woolsey  are  conclusive.  According  to  this  theory,  men  are 
to  be  scared  from  crime,  and,  hence,  punishment  is  to  be 
made  shocking  and  ghastly.  Terrorism  treats  the  offender, 
not  as  a  person^  but  as  a  thing ;  not  as  a  responsible  being 
entitled  to  have  justice  meted  out  to  him  according  to  his 
desepts,  but  as  a  lay  figure  on  whom  punishment  is  to  be 
inflicted  in  such  a  way  as  to  affect  the  sensibilities  of  others. 
Example  to  others  is  right  enough,  when  incident  to  a  just 
punishment ;  when  it  is  inflicted  as  a  primary  object,  it  is  in 
itself,  not  only  cruel  and  wanton,  but  it  stimulates  crime  by 
destroying  respect  for  the  justice  and  candor  of  the  govern- 
ment. A  feeling  that  punishment  is  a  subterfuge,  whose  ob- 
ject is  to  frighten,  will  have  no  moral  effect  on  those  to 
frighten  whom  this  punishment  is  applied. 

In  closing  this  very  inadequate  survey  of  the  topics  dis- 
cussed by  President  Woolsey  in  his  admirable  chapter  on 
punishment,  it  may  not  be  out  of  place  to  notice  the  views 
maintained  in  this  relation  by  two  great  German  thinkers, 
whose  influence  on  juridical  philosophy  it  is  impossible  to  ig- 
nore. According  to  Kant,  whose  views  have  been  partially 
reproduced  by  Sir  W.  Hamilton  and  Mr,  Austin,  judicial 
VOL.  4,  NO.  2 — 1/ 
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punishment  cannot  be  employed  as  a  means  to  obtain  a  col- 
lateral good,  but  can,  and  must,  always  be  imposed  on,  and 
made  commensurate  to,  a  violation  of  law.  A  man,  so  he 
argues,  is  not  to  be  treated  as  a  thing  —  to  be  sacrificed  to  the 
policy  of  the  State ;  from  this  he  is  protected  by  his  inherent 
personality.  He  must  be  justly  convicted  of  crime  before 
the  State  can  punish  him  for  the  public  benefit.  Penal  law 
is  a  categorical  imperative.  Punishment  is  inflicted,  not  be- 
cause it  is  useful,  but  because  it  is  demanded  by  reason. 
Social  benefit,  he  insists,  is  no  ground  for  punishment ;  and 
he  forcibly  illustrates  this  by  saying  that  even  if  society,  by 
the  consent  of  all  its  members,  should  be  on  the  point  of 
dissolution,  a  murderer  sentenced  to  death  should  first  be 
executed,  and  that  this  would  be  right.  As  a  rule,  he  rec- 
ommends retaliation;  the  like  is  to  be  punished  by  the  like. 
This,  however,  is  not  to  be  literally  carried  out,  as  in  the 
Mosaic  system,  "an  eye  for  an  eye,  a  tooth  for  a  tooth." 
The  principle  of  equality  is  to  be  substantially,  not  formally, 
applied.  It  has,  however,  been  objected  to  Kant's  theory 
that  it  contradicts  his  theory  of  government.  In  his  view, 
law  is  the  emanation  of  the  united  will  of  the  people  —  fol- 
lowing, in  this,  the  social  contract  theory  of  Rousseau.  The 
security  of  individuals  by  this  view  is  the  object  of  the  State. 
It  is  difficult  to  reconcile  with  this  the  conception  that  the 
State  inflicts  punishment,  not  primarily  for  the  sake  of  the  in- 
dividual, but  primarily  for  the  sake  of  justice.  But,  how- 
ever inconsistent  in  this  respect  Kant  may  be,  his  example 
shows  that  it  is  possible  for  the  absolute  theory  of  punish- 
ment to  be  held  by  an  adherent  of  the  social  contract  con- 
ception. 

Of  Hegel's  exposition  of  the  same  topic,  President  Woolsey 
gives,  I  cannot  but  think,  but  a  scant  recognition  :  "  Hegel's 
explanation  of  punishment,"  he  says  (p.  347),  "seems  to 
start  from  looking  on  a  wrong  as  a  negation  (a  nichtigkeii). 
The  force  used  in  a  wrong  is  abolished  by  a  counter-force  — 
I.  e.,  by  a  superior  power  of  the  State.  Punishment  is  a 
**  Zweiter  Zwang  der  ein  Aufhebung  ein  ersten  Zwang  istr 
Phil,  des  Recht,  sec.  93.     How  crimes  are  to  be  punished. 
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'thought'  cannot  determine,  he  says,  but  positive  deter- 
minations (f .  e,,  of  experience)  are  necessary  to  this  end.  With 
the  advance  of  cultivation  milder  views  of  crime  have  come 
in,  and  now  punishments  have  lost  much  of  their  ancient  se- 
verity." A  much  fuller  analysis  of  Hegers  philosophy  in 
this  relation,  however,  is  found  in  the  9th  edition  of  Berner's 
"Lehrbuch  des  Deutschen  Strafrechtes,"  Leipsic,  1877,  a 
work  which  is  at  once  the  most  popular  and  the  most  authori- 
tative of  recent  German  treatises  on  criminal  law,  and  which 
adopts  as  its  basis  the  Hegelian  philosophy  in  this  relation. 

Punishment,  according  to  Hegel  (so  writes  Berner,  sec.  21), 
is  to  be  regarded  as  an  agency  to  annihilate  wrong  in  its  effort 
to  annihilate  right.  It  is,  therefore,  the  negation  of  a  negation. 
This  is  tantamount  to  saying  that  punishment  is  retribution 
(  Vergeltung). 

But  the  punitive  negation  must  be  so  applied  as  to  do  no 
more  than  cancel  the  prior  criminal  negation.  The  punish- 
ment must  find  its  measure  in  the  crime.  As  the  right  that 
has  been  impaired  has  a  specific  scope  and  quality,  so  the 
punishment,  to  be  a  correspondent  negation,  must  on  its  side 
have  its  quantitative  and  qualitative  limitations. 

The  identity  of  crime  and  punishment,  however,  which  is 
thus  required,  does  not  consist  in  a  specific  similarity.  It  is 
not  requisite  that  the  crime  should  be  retaliated  on  the  crimi- 
nal. All  that  is  asked  is  that  the  evil  of  the  punishment 
should  be  proportioned  in  value  {tiach  dent  Werihe)  to  the 
evil  of  the  crime. 

It  is  not  the  mission  of  philosophy,  so  continues  Hegel, 
to  establish  a  valuation  of  punishment  so  as  to  apportion  it 
duly  to  each  particular  crime.  Philosophy  deals  with  the 
principle,  and  leaves  the  application  to  the  practical  reason. 
All  that  philosophy  can  do  is  to  assign  a  qualitative  and  quan- 
titative certainty  to  an  impaired  right,  to  which  its  punishment 
is  to  correspond.     Hegel,  Rechtsphilosophie,  390,  sgg. 

Hegel's  views  may  in  this  respect  be  criticised  as  speculative, 
but  it  must  be  remembered  that  they  have  been  accepted  and 
elaborated  as  the  basis  of  penal  law  by  some  of  the  most 
practical  of  contemporary  jurists.     Bismarck  is  no  idealist, 
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yet  we  find  Bismarck,  in  a  speech  in  the  Prussian  Herrenhouse, 
in  1872,  adopting  the  Hegelian  theory  of  punishment,  and 
illustrating  it  by  the  famous  maxim  which  Meyer  has  taken  as 
the  motto  of  his  late  valuable  treatise  on  criminal  law  :  '*  Laws 
are  like  medicines ;  they  are  usually  nothing  more  than  the 
healing  of  one  disease  by  another  disease  less,  and  more 
transient,  than  the  first."  Certainly  Hegelianism,  in  adopting 
and  sustaining  philosophically  the  theory  of  a  just  retribution 
as  the  sole  primary  basis  of  punishment,  exhibits  a  healthy 
contrast  to  the  sentimentalism  of  humanitarian  philosophers 
who  ignore  the  moral  and  retributive  element  in  punishment, 
making  its  primary  object  to  be  the  reform  of  the  alleged 
criminal,  and  example  to  the  community.  To  such  theorists 
the  final  answer  is  that,  until  a  man  is  proved  to  be  guilty  of  a 
crime,  we  have  no  right  either  forcibly  to  reform  him  or  to 
punish  him  as  an  example  to  others ;  and  that  neither  refor- 
mation nor  example  will  be  promoted  by  assigning  to  him, 
after  he  is  convicted,  a  punishment  disproportioned  to  his 
offence.  At  the  same  time,  in  the  application  of  such  pun- 
ishment, reform  and  example  are  to  be  kept  incidentally  in 
view.  Conviction  and  sentence  are  to  be  according  to  j  ustice ; 
but  prison  discipline  is  to  be  so  applied  as  to  make  the  pun- 
ishment conduce  as  far  as  possible  to  the  moral  education 
of  both  criminal  and  community. 

//.  ** Obscene"  Indictments, — The  ruling  of  the  English 
Court  of  Appeal  in  R.  v.  Bradlaugh,  38  L.  T.  (n.  s.) 
118,  will  shake  a  practice  which,  in  the  American  courts,  has 
been  heretofore  unquestioned.  The  defendants,  Charles 
Bradlaugh  and  Annie  Besant,  who  argued  their  case  in  per- 
son, and  with  remarkable  shrewdness  and  force,  were  con- 
victed in  the  Court  of  Queen's  Bench  on  an  indictment  which 
charged  that  they,  "  unlawfully  and  wickedly  devising,  con- 
triving, and  intending,  as  much  as  in  them  lay,  to  vitiate  and 
corrupt  the  morals  as  well  of  youth  as  of  divdrs  other  sub- 
jects of  the  queen,  and  to  incite  and  encourage  the  said  sub- 
jects to  indecent,  obscene,  unnatural,  and  immoral  practices, 
and  to  bring  them  to  a  state  of  wickedness,  lewdness,  and  de- 
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bauchery,  unlawfully,  etc.,  did  print,  publish,  sell,  and  utter 
a  certain  indecent,  lewd,  filthy,  and  obscene  libel,  to  wit, 
a  certain  indecent,  lewd,  filthy,  bawdy,  and  obscene  book 
called  'Fruits  of  Philosophy,*  thereby  contaminating  etc." 
The  jury  found  that  the  book  was  calculated  to  deprave  pub- 
lic morals,  but  exonerated  the  defendant  from  all  corrupt  mo- 
tive in  publishing  it. 

A  motion  in  arrest  of  judgment  was  made,  on  the  ground 
that  the  libel  ought  to  have  been  set  out.  The  motion  was 
overruled  by  the  court,  consisting  at  that  time  of  Cock- 
burn,  C.  J.,  and  Mellor,  J.  The  case  was  argued  in  error  in 
January,  1878,  before  Bramwell,  Brett,  and  Cotton,  L.  J  J., 
who  unanimously  concurred  in  reversing  the  decision  of 
the  Queen's  Bench.  Bramwell,  L.  J.,  who  leads  off,  begins 
by  announcing  the  general  rule  that  an  indictment,  if  it  give 
simply  a  conclusion  of  law,  is  bad,  but  that  it  must  set  out 
the  facts  necessary  to  constitute  the  offence  in  the  concrete. 
The  reason  for  this  rule  he  recapitulates,  saying  that,  while 
there  may  no  longer  be  much  force  in  those  which  rest  on 
the  defendant's  right  to  know  the  charge  against  him,  and  on 
the  importance  of  an  exact  specification  so  as  to  relieve  him 
from  a  second  trial  for  the  same  offence,  the  third  reason  re- 
mains substantial,  this  reason  being  a  defendant's  right  to 
have  the  question  of  his  guilt  determined  on  the  record  by  a 
court  of  error.  Wherever  the  court  has  to  determine  on 
the  legal  quality  of  words,  he  proceeds  to  argue,  the  words 
must  be  set  out.  In  civil  pleading  this  must  be  the  case  ;  a 
fortiori  in  criminal.  He  cites  R.  v.  Curll,  2  Stra.  789,  17 
How.  St.  Tr.  154,  as  a  case  for  obscene  libel  in  which  the 
words  were  set  out,  and  R.  v.  Sparling,  i  Stra.  498,  where 
it  was  held  to  be  a  fatal  objection  to  an  indictment  for  curs- 
ing that  the  "curses"  were  not  spread  on  the  record.  Chit- 
ty's  Precedents,  he  admits,  contain  a  form  omitting  the  words 
of  an  alleged  obscene  libel  (2  Chitty's  Cr.  Law,  45), 
"but,"  he  remarks,  "a  solitary  precedent  in  a  text-book 
is  of  but  little  weight ;  you  must  have  a  mass  of  precedents 
before  they  can  be  used  as  authority."  "  The  other  authori- 
ties consist  altogether  of  American  cases.     Now,  cases  de- 
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cided  by  the  American  courts  are  not,  strictly  speaking,  au- 
thority at  all ;  they  are  only  guides,  though  frequently  most 
valuable  guides  ;  they  contain  the  opinions  of  able  men,  well 
versed  in  our  law,  and,  therefore,  will  always  have  great  weight 
attached  to  them  in  our  courts,  but  they  are  not  authority  by 
which  we  are  in  any  way  bound.  But,  even  if  they  were 
binding  on  us,  they  do  not  assist  the  case  of  the  prosecution 
in  any  way,  but  make  quite  in  the  opposite  direction.  For 
instance,  the  case  of  The  Commonwealth  v.  Tarbox,  55 
Mass.  66  has  been  relied  on ;  but  in  that  case  there 
was  an  allegation  in  the  indictment  that  the  libel  was  so  ob- 
scene it  could  not  be  put  on  the  record,  and  it  is  clear  that  it 
was  considered  that,  but  for  such  an  allegation,  the  words 
must  have  been  set  out.  And  the  other  American  cases  go 
no  further  to  help  the  prosecution,  but,  as  far  as  they  go, 
equally  aid  the  defendant's  case.  It  is  true  that  it  is  sug- 
gested in  this  case  that,  although  there  is  no  such  specific 
allegation  in  the  indictment,  yet  that  one  is  implied  in  the 
epithets,  "  lewd,  filthy,  bawdy,  and  obscene,"  applied  to  the 
libel ;  but,  as  such  epithets  are  employed  in  every  indictment, 
they  can  imply  nothing  of  the  sort." 

The  judgment  of  the  court  below  he  thus  disposes  of: 
**  The  lord  chief  justice  gives  three  reasons  for  his  de- 
cision. The  first  reason  is  the  great  inconvenience  that 
might  arise  from  such  a  rule.  He  gives  an  instance  of  "what 
would  be  the  monstrous  inconvenience  of  setting  out  in 
extenso  the  whole  of  a  publication  which  may  consist  of  two 
or  three  volumes.  "  With  great  deference  to  his  lordship's 
opinion,  it  seems  to  me  equal  inconvenience  might  arise 
from  making  such  an  exception  to  the  general  rule  of  law ; 
for  when  is  a  libel  to  be  considered  too  long  to  be  set  out  ? 
Is  one  of  ten  volumes  too  long,  or  two,  or  one ;  or  one  of  one 
hundred  pages  ?  Where  is  the  line  to  be  drawn  ?  And  it 
has  not  been  suggested  that  a  defamatory  libel  need  not  be 
set  out;  and  yet  it  may  be  of  any  length.  And,  however 
long  a  libel  is,  it  is  admitted  that  it  must  be  set  out,  or,  on 
demurrer  at  any  rate,  the  indictment  will  be  bad.  Then  his 
lordship  says   the   objection  ought  to  have  been  taken  on 
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demurrer.  That  might  be  so  if  the  Legislature  had  said  so, 
but  it  has  not,  and  it  is  not  the  law  of  the  land.  The  law 
says,  convenient  or  inconvenient,  he  may  take  the  objection 
at  any  time  before  or  after  verdict.  His  last  ground  is  that 
it  is  commune  nocumentum,  and,  therefore,  after  verdict  need 
not  have  been  set  out;  but  I  am  not  aware  of  any  such 
exception  bttng  known  to  the  law.  Now,  in  the  judgment 
delivered  by  Mellor,  J.,  I  find  he  says,  "  If  it  be  essential  to 
set  forth  the  terms  in  which  the  libel  was  published,  the  point 
may  still  be  taken  upon  error. "  I  am  glad  to  find  those 
words,  and  glad  also  to  see  that  the  lord  chief  justice 
himself  says  that  he  "  leaves  the  ultimate  decision  of  this 
matter  to  the  court  of  error. "  I  am  glad  to  find  those 
expressions,  because  they  show  that  they  did  not  con- 
sider they  had  concluded  the  whole  question,  but  that  it  was 
deserving  of  being  more  fully  discussed  here.  The  result  is 
that  there  are  a  number  of  authorities  unimpeached  and 
binding  upon  us,  and,  no  good  reason  having  been  given  us 
why  we  ought  not  Jto  do  so,  we  must  act  upon  them. 
According  to  the  law  as  contained  in  them,  this  indictment 
is  wholly  defective,  and  not  merely  imperfect,  the  words  "  to 
wit,  "  with  what  follows  them,  not  supplying  the  defect  in  any 
way,  being  mere  words  of  identification.  Therefore,  without 
expressing  any  opinion  on  the  merits,  which  it  is  not  for  us  to 
do,  and  which  we  could  not  do,  being  wholly  in  ignorance  on 
the  matter,  we  come  to  the  decision,  on  the  dry  point  of  law, 
that  judgment  ought  to  have  been  arrested,  and  the  judgment 
of  the  Queen's  Bench  Division  must  be  reversed.  " 

Brett,  L.  J.,  who  follows,  argues  at  large  to  the  effect  that, 
wherever  words  are  the  gist  of  an  offense,  they  must  be  set 
out  in  the  indictment.  Of  the  older  cases  he  gives  the 
following  interesting  analysis : 

"In  Zenobio  v.  Axtell,  6  Term  Rep.  162,  the  libel  was  in 
French,  but  the  indictment,  after  saying  that  it  was  published 
in  the  French  language,  went  on  to  say  that  it  was  "  to  the  pur- 
port and  effect  following,  in  the  English  language  —  that  is  to 
say,"  and  then  followed  a  translation  of  the  libel  in  English.  It 
was  held,  on  motion  in  arrest  of  judgment,  that  such  a  decla- 
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ration  was  defective,  Lord  Kenyon  remarking  that  "the 
plaintiff  should  have  set  out  the  original  words,  and  then 
have  translated  them."  In  Wright  v.  Clements,  3  Barn.  & 
Aid.  503,  the  declaration  alleged  that  the  defendant  pub- 
lished certain  libellous  matters  of  and  concerning  the 
plaintiff,  **  in  substance,  as  follows :  that  is  to  say,"  and  then 
set  out  the  very  words  of  the  libel.  On  motion  in  arrest  of 
judgment  it  was  argued  that,  from  some  such  a  preface  to  the 
setting  out  of  the  libel,  it  must  be  concluded  that  the  actual 
libel  published  was  not  set  out  verbatim,  but  in  substance  only; 
and  the  court  allowed  the  objection,  saying  the  libel  ought 
to  have  been  introduced  by  some  such  words  as  "to  the 
tenor  and  effect  following,"  which  would  have  imported  that 
the  very  libfel  itself  was  set  out;  and  judgment  was  accord- 
ingly arrested.  Cook  v.  Cox,  3  Mau.  &  Sel.  no,  is  to  the 
same  effect.  These  cases  were  decided  in  18 14  and  1820, 
and,  therefore,  after  Fox's  Libel  Act,  32  Geo.  IIL,  ch.  60, 
passed  in  1792,  which  is  a  sufficient  answer  to  the  argument 
founded  on  that  act.  But  it  is  quite  clear  that  no  alteration 
was,  or  was  intended  to  be,  made  in  the  law  in  this  respect 
by  that  act.  This  appears  both  from  the  principle  of  that 
enactment  and  also  from  express  provision  contained  in  it. 
After  that  act  it  was  still  left  for  the  judge  to  say  whether 
the  words  used  could  possibly  be  a  libel,  and,  therefore, 
since  before  he  can  decide  that  question  he  must  have  the 
libel  before  him,  the  necessity  for  setting  out  the  libel  was 
not  removed.  But  the  act  contains  an  express  provision  to 
the  same  effect.  By  section  4  it  is  provided :  "  That,  in 
case  the  jury  shall  find  the  defendant  or  defendants  guilty, 
it  shall  and  may  be  lawful  for  the  said  defendant  or  defend- 
ants to  move  in  arrest  of  judgment,  on  such  ground  and  in 
such  manner  as  by  law  he  or  they  might  have  done  before 
the  passing  of  this  act;  anything  herein  contained  to  the 
contrary  notwithstanding."  The  last  case  that  I  shall  refer 
to  is  a  very  remarkable  one.  In  Rex  v.  Wilkes,  4  Burr. 
2527,  the  defendant  is  indicted  for  having  published  an  ob- 
scene and  impious  libel,  "  to  the  purport  and  effect  following, 
to  wit ;  "  and  then  followed  the  libel.     Before  the  trial  the 
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attorney  general,  Sir  Fletcher  Norton,  applied  to  Lord  Mans- 
field, at  chambers,  to  amend  the  indictment  by  striking  out 
the  above  words,  and  substituting  for  them  the  words  "  to 
the  tenor  and  effect  following,  to  wit ;  "  which  his  lordship, 
after  hearing  the  other  side  against  it,  did.  Now,  here  it  is 
worthy  to  notice  that,  although  the  actual  libel  was  fully  set 
out,  yet  the  highest  law  officer  of  the  crown  thought  it  inex- 
pedient and  unsafe  to  go  on  without  substituting  technical 
prefatory  words,  which  were  always  held  to  signify  that  the 
actual  words  of  the  libel  followed  them,  for  other  words 
which  had  not  the  same  technical  significance.  So,  taking  a 
review  of  all  these  cases,  we  find  in  them  a  strong  body  of 
authority,  derived  from  every  kind  of  crime  which  consists  in 
words,  to  the  effect  that  in  all  such  crimes  the  pleadings  must 
set  out  the  words  themselves  which  constitute  the  offence. 
Now,  what  are  the  cases  which  are  said  to  be  to  the  contrary 
effect  ?  In  Dugdale  v.  The  Queen,  Dear  &  P.  64,  the  indict- 
ment was  for  keeping  in  his  possession  indecent  prints,  and, 
in  a  second  count,  for  obtaining  and  procuring  indecent 
prints,  in  both  cases  with  an  intent  to  publish  them.  In 
neither  case  were  the  prints  set  out  in  the  indictment,  but  it 
was  not  necessary,  on  such  a  charge,  that  they  should  be  set 
out.  The  offence  was  complete  though  the  defendant 
should  never  have  looked  at  them,  and,  therefore,  it  was  not 
necessary  to  the  validity  of  such  an  indictment  that  they 
should  appear  on  the  face  of  it.  This  case  is,  therefore,  dis- 
tinguishable on  that  ground ;  but  I  think  it  would  have  been 
enough  to  say  that  there  is  a  difference,  in  this  respect,  be- 
tween indecent  prints  and  pictures,  and  an  offence  consisting 
of  words.  Sedley's  Case,  i  Keb.  620,  Fortes.  99,  is  also 
distinguishable  on  the  same  ground  —  that  it  was  not  a 
case  of  libel  at  all,  but  of  indecent  exposure.  In  Regina 
V.  Goldsmith,  28  L.  T.  (n.  s.)  881,  Law  Rep.  2  C.  C.  74, 
the  prisoner  was  indicted  for  unlawfully  receiving  goods 
knowing  them  to  have  been  obtained  by  false  pretences,  he 
did  not  get  them  himself  by  false  pretences.  Now,  on  such 
a  charge,  it  was  not  necessary  to  prove  that  the  prisoner 
knew  what  false  pretences  had  been  used  in  getting  the 
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goods,  therefore  it  was  not  necessary  to  set  out  the  actual 
false  pretences  in  the  indictment;  just  as,  in  an  indictment 
for  receiving  goods  knowing  them  to  have  been  stolen,  it  is 
not  necessary  to  show  how  or  by  whom  they  were  stolen, 
since  that  offence  can  be  committed  by  a  man  who  is  igno- 
rant of  the  exact  circumstances  of  the  theft.  Heyman  v. 
The  Queen  was  a  case  of  conspiracy  fraudulently  to  remove 
goods,  in  contemplation  of  bankruptcy,  and,  as  in  Regina  v. 
Aspinall,  which  was  also  a  case  of  conspiracy,  the  ofTence 
was  held  complete  directly  the  agreement  was  come  to ;  so 
that  —  after  verdict,  at  least  —  an  indictment  which  alleged 
such  an  agreement,  but  omitted  other  particulars,  was  good. 
In  those  cases  the  crime  did  not  consist  in  words,  but  in  an 
agreement  for  a  particular  purpose." 

Cotton,  L.  J.,  in  concurring,  makes  the  following  comments 
on  the  American  cases : 

"  But  do  these  American  cases  even  justify  such  an 
omission  as  there  is  here?  We  should  not  be  bound  by 
them  if  they  did,  but  they  do  not.  They  lay  down  a  rule 
that,  where  there  is  an  allegation  that  the  libel  is  too  bad  to 
put  on  the  record,  it  may  be  omitted ;  and  it  is  enough  to  say 
that  there  is  no  such  allegation  here.  But  do  the  English 
courts  recognize  that  rule  ?  They  do  not.  Our  courts  do 
not  allow  libels  to  be  perpetuated  and  disseminated  under  a 
pretence  of  judicial  necessity ;  but  that  is  as  far  as  they  go. 
Where  it  is  relevant  and  necessary,  there  is  no  rule  which 
allows  matter  to  be  omitted  merely  because  it  is  impure  or 
libellous.  '  A  court  ought  not  to  consider  its  records  defiled 
by  any  matter  which  a  defendant  has  a  substantial  interest  in 
demanding  to  be  placed  on  them.  If  it  is  desirable  that  there 
should  be  an  exception  in  any  such  case,  the  Legislature  must 
make  it,  as  it  has  made  exceptions  in  other  cases." 

It  is  to  be  observed,  as  is  noticed  by  Bramwell,  J.,  that  the 
American  authorities  excuse  the  non-setting  forth  of  the 
libel  on  the  grounds  of  its  obscenity,  which  allegation  was 
omitted  in  R.  v.  Bradlaugh.  It  will  not  do  to  say  that  this 
excuse  is  surplusage.  An  indictment  which  excuses  the  non- 
setting  of  a  document  on  the  ground  of  its  loss,  or  of  its 
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destruction  by  the  defendant,  is  good,  though  without  such 
an  excuse  the  indictment  would  be  defective.  The  excuse, 
therefore,  is  essential.  But,  when  such  an  excuse  is  made, 
the  American  cases  present^ an  almost  unbroken  line  of 
authority  to  the  effect  that  the  obscene  document  need  not 
be  copied.  The  Commonwealth  v.  Holmes,  17  Mass.  336; 
The  State  v.  Brown,  i  Williams  (Vt),  619;  and  The  People 
V.  Girardin,  I  Mann.  (Mich.)  90,  are  direct  to  this  effect. 
The  Commonwealth  v.  Tarbox,  i  Cush.  66,  reaffirms  the  prin- 
ciple of  The  Commonwealth  v.  Holmes,  but  holds  that  to 
paste  the  alleged  obscene  matter  to  the  indictment  is  a  defect- 
ive mode  of  pleading.  On  the  other  hand,  in  The  State  v. 
Hanson,  23  Texas,  234,  an  indictment  for  publishing  an  ob- 
scene document,  without  giving  the  words,  was  held  bad. 
In  this  case,  however,  there  was  no  excuse  offered,  as  in  The 
Commonwealth  v.  Holmes,  for  not  setting  out  the  libel. 
The  Commonwealth  v.  Sharpless,  2  Serg.  &  R.,  was  the  case 
of  an  indecent  picture,  and  the  Supreme  Court  held  that  it 
was  not  necessary  that  the  picture  should  be  copied  on  the 
indictment.  The  reason,  however,  is  the  same  as  that  given 
in  The  Commonwealth  v.  Holmes  —  that  the  court  must 
preserve  the  "  chastity  "  of  its  records,  and  not  permit  them 
to  be  used  to  perpetuate  obscenities. 

If  an  obscene  publication  were  to  be  considered  as  exclu- 
sively a  libel,  it  would  be  difficult  to  resist  the  conclusion  that, 
as  a  libel,  when  indicted  as  such,  it  should  be  spread  on  the 
record,  supposing  that  no  legitimate  excuse  be  given  for  the 
non-setting  out.  But  there  is  much  force  in  the  position  that 
an  obscene  publication  is  not  so  much  a  libel  as  an  offence 
against  public  decency,  and,  if  it  be  the  latter,  the  particu- 
larity required  in  setting  forth  libels  is  not  necessary.  If  a 
mob,  for  instance,  should  gather  about  a  religious  assembly, 
disturbing  its  worship  by  profane  and  indecent  language,  it 
would  not  be  necessary,  it  may  well  be  argued,  that  those 
profane  and  indecent  words  should  be  set  out.  Nor  is  this 
the  only  illustration  to  which  we  may  appeal.  An  indict- 
ment against  a  common  scold  need  not  set  forth  the  words 
the  "  scold  "  was  accustomed  to  use.  United  States  v.  Roy- 
all,   3  Cranch,  618;  The  Commonwealth  v.  Pray,  13  Pick. 
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362;  James  v.  The  Commonwealth,  12  Serg.  &  R.  220;  and 
see  to  same  effect  6  Mod.  311  ;  9  Stra.  1246;  2  Keb.  409. 
To  such  an  indictment  we  can  readily  conceive  the  same 
objections  to  be  made  as  were  made  against  the  indictment 
in  Bradlaugh's  case.  "  How  do  we,  the  Court  of  Appeals, 
know  that  the  words  the  scold  used  were  really  scolding? 
Is  it  not  possible  that,  while  the  jury  may  have  thought  they 
were,  we  might  have  thought  differently  ?  Is  not  language 
of  gentle  self-assertion  on  the  part  of  women  often  called 
scolding?  To  convict  under  such  an  indictment  violates  the 
important  rule  that,  when  an  offence  consists  in  the  use  of 
words,  those  words  should  be  spread  on  the  record."  Yet 
convictions  on  indictments  of  this  class  have  been  numerous, 
both  in  England  and  the  United  States. 

In  a  late  North  Carolina  case  the  defendant  was  indicted 
for  disturbing  a  place  of  public  worship,  by  singing  persist- 
ently a  hymn  to  music  out  of  tune.  Could  it  be  rightly  main- 
tained that  the  notes  of  such  a  tune  should  be  given  in  the 
indictment,  so  that  it  could  be  sung  before  the  Court  of  Error 
in  order  to  satisfy  them  of  the  indecorum  ? 

A  common  *'  barrator,"  to  take  another  illustration,  can  be 
indicted  without  setting  forth  the  particulars  of  which  the 
barratry  consists.  The  State  v.  Dowers,  45  N.  H.  543  ;  The 
Commonwealth  v.  Davis,  1 1  Pick.  432  ;  see  to  same  effect  6 
Mod.  311  ;  2  Hale,  182;  i  Chitty*s  Cr.  Law,  230.  Yet  here, 
also,  a  court  of  error  might  complain,  as  did  the  judges  in 
Bradlaugh's  case,  that  they  were  asked  to  pass  sentence  on 
an  indictment  which  gave  only  a  conclusion  of  law,  and  did 
not  state  the  facts  on  which  this  conclusion  rested. 

But  these  are  not  the  only  cases  in  which  courts  of  error 
have  been  obliged  to  sustain  indictments  resting  on  summa- 
ries of  documents  or  acts,  instead  of  on  documents  or  acts 
themselves.  The  loss  of  a  document,  or  its  retention  by  the 
opposing  party,  as  we  have  just  observed,  has  been  fre- 
quently held  to  be  a  sufficient  excuse  for  the  omission  to  set 
it  out.  Yet  in  such  case  the  Court  of  Error  has  to  accept 
the  finding  of  the  jury  as  to  the  character  of  the  document, 
and  are  precluded  from  having  recourse  to  the  document  to 
determine  its  legal  character. 
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We  must,  therefore,  conclude  that  the  law  does  not  re- 
quire a  document  which  is  the  basis  of  a  prosecution  to  he, 
set  out  in  the  indictment,  when  there  is  sufficient  reason 
given  in  the  indictment  to  excuse  the  omission.  The  ques- 
tion is,  What  is  a  sufficient  reason? 

It  is  plain  that  loss  or  possession  by  the  defendant  is  such 
a  reason. 

Whether  the  excessive  obscenity  of  the  document  is  a 
reason  is  discussed  at  large,  as  we  have  just  seen,  by  the 
judges  of  the  Court  of  Appeals,  and,  although  they  have  put 
their  decision  on  the  ground  that  there  is  no  excuse  for  the 
omission  given  in  the  indictment  in  the  case  before  them, 
yet  their  reasoning  is  clear  to  the  effect  that,  no  matter  how 
obscene  the  litigated  document  may  be,  on  the  record  it 
should  be  spread.  This,  then,  is  the  issue  between  the  En- 
glish and  the  American  courts.  As  to  this  issue,  it  is  neces- 
sary only  to  remark  that  obscenity,  like  noxious  sounds  and 
smells^  is  a  matter  peculiarly  for  the  determination  of  a  jury. 
When  there  has  been  a  finding  by  the  jury,  with  the  ap- 
proval of  the  judge  trying  the  case,  it  is  no  more  necessary 
for  the  Court  of  Errors  to  have  the  obscenity  reproduced  be- 
fore them  than  it  is  necessary  that  the  noxious  sounds  and 
smells  should  be  so  reproduced.  And  if  a  common  scold's 
words,  or  if  the  words  of  a  person  disturbing  a  religious 
meeting,  need  not  be  set  out,  why  need  the  words  incident  to 
an  obscene  nuisance,  found  to  be  such  by  a  jury  ? 

///.  Uncommunicated  Threats,  —  Two  new  cases  are  re- 
ported on  the  question  of  the  admissibility,  on  trials  for 
homicide,  of  evidence  of  utterances  by  the  deceased,  threat- 
ening the  life  of  the  defendant,  such  utterances  not  having 
been  reported  to  the  deceased.  One  of  these  cases,  decided 
in  1877  (The  State  v.  Taylor,  64  Mo.  358),  has  a  head-note 
which  states  explicitly  that  uncommunicated  threats  by  the 
deceased  are  inadmissible  when  offered  by  the  defendant. 
When  we  examine  the  opinion  of  the  court,  however,  we  find 
that  the  ruling  is  limited  to  cases  where  the  defendant  makes 
no  claim  to  have  been  acting  in  self-defence.     "  The  court," 


262  DISPUTED   QUESTIONS   OF   CRIMINAL   LAW. 

says  Henry,  J.,  "  properly  refused  to  admit  evidence  of 
threats  by  Ghenn  against  defendant.  It  is  not  pretended  that 
defendant^  when  he  killed  Ghenn,  was  acting  in  self-defence. 
Defendant  was  aggressor  in  the  difficulty  in  the  forenoon, 
and,  when  shot  by  defendant,  Ghenn  was  not  only  making 
no  attempt  to  injure  defendant,  but  was  unarmed  and  endeav- 
oring to  escape  from  him." 

The  other  case  is  The  State  v.  Turpin,  77  N.  C.  473,  also 
decided  in  1877.  In  this  case  a  ^*per  curiam  "  opinion  was 
given  by  Bynum,  J.,  who  says : 

"  I.  The  uncommunicated  threats  were  admissible  for  the 
purpose  of  corroborating  the  evidence  of  the  threats  which 
had  been  already  given. 

"  2.  They  were  admissible  to  show  the  state  of  feeling  of 
the  deceased  towards  the  prisoner,  and  the  guo  animo  with 
which  he  had  pursued  his  enemy  to  the  house. 

**  3.  In  ascertaining  whether  the  prisoner  had  acted  in  self- 
defence  a  most  material  question  was,  Who  introduced  the 
rock  into  the  conflict,  and  for  what  purpose  ?  *  *  *  To 
corroborate  this  view,  and  fix  the  ownership  of  the  rock,  the 
prisoner  offered  evidence  both  of  the  violent  character  and 
deadly  threats  of  the  deceased.  In  this  aspect  of  the  case 
the  threats  were  equally  admissible,  whether  communicated  or 
uncommunicated,  and,  in  connection  with  the  other  facts  indi- 
cating a  felonious  assault  upon  the  prisoner,  would  consti- 
tute a  case  of  murder,  manslaughter,  or  justifiable  homicide, 
as  the  jury,  under  proper  instructions,  might  determine  upon 
all  the  facts." 

Prior  to  these  cases,  but  not  cited  in  either  of  them,  we 
have  Wiggins  v.  The  People,  3  Otto,  465.  In  this  case  we 
have  the  following  from  Judge  Miller : 

"Although  there  is  some  conflict  of  authority  as  to  the 
admission  of  threats  of  the  deceased  against  the  prisoner  in 
a  case  of  homicide,  where  the  threats  had  not  been  commu* 
nicated  to  him,  there  is  a  modification  of  the  doctrine  in 
more  recent  times,  established  by  decisions  of  courts  of 
high  authority,  which,  is  very  well  stated  by  Wharton,  in  his 
work  on  Criminal  Law,  section  1027.     *  Where  the  question 
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is  as  to  what  was  deceased's  attitude  at  the  time  of  the  fatal 
encounter,  recent  threats  may  become  relevant  to  show  that 
this  attitude  was  one  hostile  to  the  defendant,  even  though 
such  threats  were  not  communicated  to  defendant.  The 
evidence  is  not  relevant  to  show  the  quo  animo  of  the  defend- 
ant, but  it  may  be  relevant  to  show  that  at  the  time  of  the 
meeting  the  deceased  was  seeking  defendant's  life.'  Stokes 
v.  The  People  of  New  York,  53  N.  Y.  174;  Keener  v.  The 
State,  18  Ga.  194;  Campbell  v.  The  People,  16  111.  18;  Hol- 
ler V.  The  State,  37  Ind.  57;  The  People  v.  Arnold,  15  Cal. 
476 ;  The  People  v.  Scroggins,  37  Cal.  676." 

"  Certainly,"  as  I  argued  in  discussing  more  fully  this  ques- 
tion in  my  work  on  Homicide,  "  if  such  evidence  is  offered 
to  prove  that  the  defendant  had  a  right  to  kill  the  deceased, 
there  being  no  proof  of  a  hostile  demonstration  by  deceased, 
then  it  is  irrelevant."  But  *'  it  is  difficult  to  understand  the 
reason  why  an  acquaintance  by  the  defendant  with  the 
deceased's  threats  should  strengthen  the  admissibility  of 
such  threats.  If  the  defendant  knew  beforehand  that  his 
life  was  threatened,  he  should  have  applied  to  the  law  for 
redress;  if  he  did  not  know,  and  was  attacked  without 
warning  by  the  deceased,  then  proof  of  the  deceased's  hos- 
tile temper,  whether  such  proof  consist  of  preparations  or 
declarations,  is  pertinent  to  show  that  the  attack  was  made 
by  the  deceased.  *  *  *  Por  the  purpose,  therefore,  in 
cases  of  doubt,  of  showing  that  the  deceased  made  the 
attack,  and,  if  so,  with  what  motive,  his  prior  declarations 
uncommunicated  to  the  defendant  are  cfearly  evidence." 

It  may  be  objected  that  such  evidence  is  hearsay.  To 
this  it  may  be  answered : 

I.  It  is  primary;  and  hearsay,  when  primary,  is  admissible 
when  relevant.  The  question  at  issue  is.  Did  the  deceased 
attack  the  defendant  ?  self-defence  being  set  up  by  the  de- 
fendant in  confession  and  avoidance.  To  prove  an  attack  by 
the  deceased  —  to  show,  in  other  words,  that  his  object  in 
meeting  the  defendant  was  to  attack  him — the  deceased's 
intention  is  material.  How  is  this  intention  to  be  discov- 
ered ?     If  the  deceased  were  alive,  we  would  call  him  and 


264  DISPUTED   QUESTieNS    OF   CRIMINAL   LAW. 

ask  him  as  to  the  facts.  He  is  not  alive,  and  the  best  evi- 
dence we  can  have  of  an  intended  attack  on  his  part  is  his 
own  expressions,  whether  in  word  or  in  deed.  If  we  reject 
these  expressions,  then  we  have  no  other  way  of  proving  a 
material  fact. 

2.  Whenever  the  condition  of  a  party's  mind  is  at  issue, 
then  expressions  of  the  party  are  admissible,  when  tending 
to  throw  light  upon  such  condition.  See  Hadley  v.  Carter, 
8  N.  H.  40;  The  Commonwealth  v.  O'Connor,  11  Gray,  94; 
Howe  v.  Howe,  99  Mass.  88.  This  is  eminently  the  case  when 
the  party  whose  declarations  are  to  be  proved  is  dead,  and 
where  his  state  of  mind,  when  material,  can  be  proved  in  no 
other  way  than  by  his  declarations.  In  R.  v.  Johnson,  2  Car. 
&  Kir.  354,  where  the  prisoner  was  charged  with  murdering 
her  husband,  and  when  the  deceased's  state  of  health  prior  to 
the  day  of  his  death  became  material,  a  witness  was  called  to 
prove  declarations  on  this  topic  by  the  deceased  a  day  or  two 
before  the  death.  This  was  objected  to  by  the  prisoner,  but 
was  admitted  by  Alderson,  B.,  who  said  that  he  thought  that 
what  the  deceased  said  to  the  witness  was  reasonable  evi- 
dence of  the  deceased's  state  of  health  at  the  time.  And,  in 
a  suit  on  a  policy  of  life  insurance,  it  was  held  admissible  to 
show  that  the  deceased  had  made  declarations  at  various 
times  as  to  his  health  at  variance  with  those  which  he  had 
given  to  the  defendants.  His  good  faith  at  the  time  was  at 
issue,  and  his  declarations  were  held  admissible  to  negative 
such  good  faith.  Aveson  v.  Kinnaird,  6  East,  188;  Witt  v. 
Klindworth,  3  I.  &  T.  143. 

IV.  Defendants  as  Witnesses  for  themselves, —  Mr.  Eve- 
lyn Ashley,  a  son  of  Lord  Shaftesbury,  has  succeeded  in 
carrying  to  a  second  reading  in  the  House  of  Commons  a  bill 
to  enable  defendants  in  criminal  cases  to  testify  for  them- 
selves. The  bill  is  substantially  the  same  with  those  now  in 
force  in  most  of  the  states  in  this  country,  and  contains  the 
proviso,  so  familiar  to  ourselves,  that  "  the  neglect  or  refusal 
of  any  prisoner  or  defendant  at  any  trial  to  give  evidence 
under  the  provisions  of  this  act  shall  not  create  any   pre- 
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sumption  against  him,  lior  shall  reference  be  made  to,  or  any 
comment  made  upon,  such  neglect  or  refusal  during  such 
trial. " 

The  bill  was  advocated,  as  we  learn  from  the  London 
Lazv  Times  of  April  i8,  1878,  by  Sir  Henry  James,  an  eminent 
counsel,  who  said,  speaking  of  defendants  on  trial :  "  But,  if 
they  were  not  guilty,  could  there  be  any  greater  injustice 
than  saying  to  them,  '  You  are  innocent ;  you  can  clear 
yourself  if  you  are  allowed  to  speak,  but  the  law  says  it 
would  not  be  just  for  you  to  have  an  opportunity  of  clearing 
yourself,  and,  therefore,  you  cannot  be  heard.  *  "  And,  again : 
"  He  could  not  conceive  any  more  natural  desire  on  the  part 
of  an  innocent  man  than  that  he  should  stand  face  to  face  with 
his  accusers  —  not  with  his  tongue  tied,  for  there  could  be  no 
greater  injustice  to  him  than  to  compel  him  to  be  silent. 
Why  should  he  not  be  allowed  to  speak  when  he  stood  in 
peril  of  life,  liberty,  and  property  ?  There  could  be  no 
benefit  to  the  innocent  man  in  forbidding  him  to  speak.  " 

The  bill,  however,  is  vigorously  opposed  in  the  Lazv 
Times  by  a  contributor  who  argues  that  the  right  to  make  a 
statement  to  a  jury  already  belongs  to  a  defendant  on  trial, 
and  that  to  put  him  on  his  oath  does  not  add  to  the  credibility 
of  his  statement,  or  in  any  way  enhance  the  weight  of  what 
he  says.  R.  v.  Malings,  8  C.  &  P.  242,  is  cited  as  establishing 
the  defendant's  right  to  make  such  a  statement.  This 
objection  to  the  bill,  however,  is  of  little  weight.  Even  if  a 
right  by  the  defendant  to  make  a  statement  to  the  jury  be 
recognized  in  principle,  it  is  a  right  which  defendants  rarely 
avail  themselves  of,  for  two  obvious  reasons :  In  the  first 
place,  a  statement  made  by  a  party  who  does  not  subject 
himself  to  cross-examination  has  little  logical  weight.  In  the 
second  place,  such  statement,  not  being  under  oath,  is  not 
evidence,  and  is  so  treated  on  trial.  Counsel  for  the  prose- 
cution tell  the  jury  that  the  statement  is  not  evidence,  and 
the  judge  sustains  the  position,  and  the  jury  brush  aside  the 
statement  as  not  entitled  to  affect  their  deliberations.  Hence 
it  is  that  the  right,  if  it  exists,  has  fallen  into  disuse. 

More  serious  are  the  remaining  objections  made  by  the 
VOL.  4,  NO.  2 — 18 
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writer  in  the  Law  Times,  The  clause  in  the  statute  requiring 
that  no  presumption  should  be  raised  against  the  defendant 
for  declining  to  present  himself  as  a  witness  is,  it  is  argued, 
absurd.  '*  Were  it  not,  "  so  it  is  said,  "that  the  subject  is  a 
most  serious  one,  we  should  be  inclined  to  smile  at  the  perfect 
absurdity  of  such  a  provision.  If  a  man  has  an  opportunity 
of  denying,  upon  his  oath,  the  truth  of  a  charge  made  against 
him,  and  does  not  avail  himself  of  it,  how  in  the  name  of 
common  sense  can  a  jury  be  restrained  from  presuming 
against  him  ?  They  would  naturally  say  :  '  This  man  does 
not  venture  to  swear  that  he  is  innocent ;  he  must,  therefore,  be 
guilty.*  An  act  of  Parliament  can  effectually  deal  with  legal 
presumptions,  but  it  is  out  of  its  power  to  regulate  moral 
presumptions." 

We  have  had  the  same  difficulties  in  the  United  States,  and 
in  several  states  it  has  been  proclaimed  that  presumptions 
arising  from  the  defendant's  failure  to  testify  are  instinctive 
mental  processes  which  it  is  beyond  the  power  of  legislatures 
or  courts  to  control.  See  The  State  v.  Ober,  52  N.  H.  459 ; 
The  State  v.  Lawrence,  57  Me.  574;  The  State  v.  Bartlett, 
55  Me.  200;  Calkins  v.  The  State,  18  Ohio  St.  366. 

Yet,  on  the  other  hand,  it  is  possible  for  a  court  to  stop 
any  reference  to  such  a  presumption  on  the  part  of  counsel, 
and  to  leave  the  case  to  the  jury,  with  instructions  that  they 
are  to  be  governed  solely  by  the  evidence  produced  in  the 
case,  putting  the  question  in  such  a  way  that  the  jury  will 
feel  themselves  thus  limited.  And  of  this  we  have  several 
emphatic  illustrations.  See  The  State  v.  Cameron,  40  Vt. 
555 ;  McKensie  v.  The  State,  26  Ark.  334;  Crandell  v.  The 
People,  2  Lans.  309 ;  Knowles  v.  The  People,  1 5  Mich.  408. 

The  same  objection  that  is  made  to  the  statute  now 
before  us  might  be  made  to  statutes  enabling  defendants  in 
criminal  cases  to  take  depositions  of  absent  witnesses,  or  to 
have  a  change  of  venue  in  case  of  public  prejudice  against 
them  at  the  place  where  the  indictment  is  found.  It  would 
be  no  valid  objection  to  the  passage  of  these  statutes  that 
they  would  subject  the  defendant,  in  case  he  should  not 
avail  himself  of  their  privileges,  to  the  presumption  that,  if 
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he  had  taken  the  depositions  of  witnesses  who  were  absent, 
these  depositions  would  have  told  against  him ;  or  that,  if  he 
had  obtained  a  change  of  venue,  the  public  horror  at  his 
guilt  would  pursue  him  wherever  he  was  tried. 

The  remaining  objection  is  put  as  follows:  "Assuming, 
however,  that  he  elects  to  give  evidence  upon  oath,  the 
prosecuting  counsel  will  have  a  perfect  right  to  cross- 
examine  him  to  the  fullest,  and  the  accused  will  be  bound 
to  answer — however,  by  doing  so,  he  may  criminate  himself; 
and  in  this  way  we  shall  have,  in  all  its  most  objectionable 
forms,  the  odious  and  un-English  system  of  interrogating 
prisoners.  In  the  hands  of  a  skilful  prosecuting  counsel, 
the  most  innocent  man  might  fare  exceedingly  bad,  and, 
by  incomplete  answers  to  craftily-put  questions,  may  com- 
promise himself  to  a  most  serious  degree.  Under  such 
circumstances  it  is  not  likely  that  even  the  perfectly  innocent 
will  venture  to  give  evidence  upon  oath,  the  more  especially 
when  he  knows  that  by  giving  such  evidence  he  will  confer 
upon  the  prosecuting  counsel  a  right  of  reply." 

That  a  defendant,  on  becoming  a  witness,  cannot  shield 
himself  on  the  ground  of  self-crimination,  on  his  cross- 
examination,  has  been  abundantly  settled  in  the  United 
States.  See  The  State  v.  Ober,  52  N.  H.  459;  The  Com- 
monwealth V.  Lannan,  13  Allen,  563;  The  Commonwealth 
V.  Morgan,  114  Mass.  255 ;  Connors  v.  The  People,  50  N.  Y. 
240;  The  State  v.  Harrington,  12  Nev.  125,  and  other  cases 
cited  in  Whart.  on  Ev.,  sec.  484. 

So  far,  however,  from  the  rulings  in  this  respect  driving 
defendants  from  the  witness-box,  the  cases  are  now  very 
rare  in  which  defendants  do  not  avail  themselves  of  the 
privilege  the  statute  gives,  notorious  as  are  the  drawbacks 
thus  imposed  upon  the  privilege.  Nor,  after  all,  are  these 
drawbacks  such  as  seriously  interfere  with  the  eliciting 
of  truth.  A  defendant,  for  instance,  who  sets  up  a  false 
alibi  in  his  own  testimony  is  likely  to  be  caught ;  but  so  is  a 
defendant  who  undertakes  to  prove  a  false  alibi  by  the 
testimony  of  others.  There  is  this,  however,  in  his  favor 
when    he  is  himself  on  the  stand :    he  is  not  likely,  if  his 
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cause  be  good,  to  be  injured  to  the  extent  he  is  likely  to  be 
if  his  case  rests  on  the  testimony  of  friends  who,  with  an 
imperfect  knowledge  of  the  facts,  are  led  by  their  zeal  to 
testify  more  than  they  know.  If  he  be  innocent,  and 
answers  fully  to  questions  put  to  him,  cross-examination 
the  more  thorough  it  is  will  the  more  thoroughly  exhibit 
his  consistency.  If  he  is  fabricating  a  defence,  it  is  right 
that  the  explosion  of  his  fabrication  should  tell  against  him. 
It  may  be  said  that  an  innocent  man  will  in  his  desperation 
fabricate  a  defence  when  put  on  the  witness-stand.  But 
innocent  men  are  equally  likely  to  connive  at  the  fabrication 
of  defences  by  witnesses  or  counsel ;  yet  this  is  no  reason 
why  defendants  should  be  precluded  from  having  counsel  or 
calling  witnesses.  Aside  from  these  views,  there  are  points 
in  a  defence  {e,  g,^  the  defendant's  impression,  in  a  homicide 
case,  of  the  danger  of  an  attack)  as  to  which  the  defendant 
isthe  only  person  from  whom  the  facts  are  to  be  obtained. 
It  is  a  narrow  rule  which  would  prevent  such  a  witness  from 
being  examined  if  he  offer  himself  for  examination. 

So  far  as  concerns  the  United  States,  we  cannot  study  the 
reports  of  trials  which  have  taken  place  since  the  passage  of 
the  rehabilitating  statutes  without  seeing  that  these  statutes 
in  the  main  conduce  to  promote  public  justice  by  enabling 
each  case  to  be  determined  more  fully  on  its  merits.  The 
chances  of  the  conviction  of  the  innocent  have  been  greatly 
diminished,  while  those  of  the  conviction  of  the  guilty  have 
certainly  not  been  decreased. 

Francis  Wharton. 

Narragansett  Pier,  R.  I.,  May,  1878. 
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Federal  Citations.  By  Robert  Desty.  San  Francisco :  Sumner  Whit- 
ney &  Co.     1878. 

Literally,  this  is  "An  Alphabetical  Table  of  the  English  and 
American  Cases"  which  are  cited  in  the  opinions  of  the  various 
courts  of  the  United  States,  indicating  clearly  the  points  as  to 
which  they  are  so  cited,  and  noting  minutely  whether  there 
approved,  modified,  overruled,  denied,  doubted,  explained,  or 
distinguished.  To  the  busy  lawyer,  who  must  know  at  once 
where  and  how  a  given  case  has  been  cited  or  referred  to 
by  the  Federal  tribunals,  this  book  will  be  a  great  assistance. 
He  will  find  the  work  of  days  done  to  his  hand,  and  accessi- 
ble in  a  moment.  It  is  one  of  the  true  tools  of  trade,  now 
so  indispensable.  Only  by  actual  and  prolonged  use  can  the 
fidelity  and  thoroughness  of  such  a  book  be  known,  but  we  have 
tested  it  in  a  number  of  cases  of  local,  and  others  of  general, 
interest,  with  results  happily  suggestive  of  both  accuracy  and  full- 
ness. 

Notes  of  constitutional  Decisions;  a  Digest  of  the  judicial  Inter- 
pretations of  the  Constitution  of  the  United  States,  as  contained  in  the 
Federal  and  State  Reports.  By  Orlando  F.  Bump.  New  York:  Baker, 
Voorhis  &  Co.     1878. 

Mr.  Bump,  who  is  well  known  as  a  law-writer  of  ability,  has 
here  brought  together,  under  each  clause  of  the  Federal  Constitu- 
tion, the  decisions  of  the  United  States  and  state  courts  thereon, 
in  an  arrangement  eminently  convenient  for  the  practicing  lawyer 
or  the  busy  judge,  who  needs  to  know  at  once  all  that  has  been 
decided  on  any  given  clause  or  portion  of  the  Constitution.  In 
such  a  book  good  judgment,  accuracy,  and  industry  are  all  essen- 
tial. These  qualities  Mr.  Bump  is  known  to  possess,  and  he  seems 
to  have  brought  them  to  this  work.  Applying  to  it  several  severe 
tests,  we  have  found  it  accurate  and  trustworthy,  and  as  such  (which 
is  all  its  compiler  claims)  we  commend  it  to  the  profession.  Why 
it  was  thought  needful  to  append  the  Declaration  of  Independence 
and  the  Articles  of  Confederation — copies  of  which  will  always  be 
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found  on  the  shelves  of  every  lawyer  who  would  buy  this  book  —  we 
confess  ourselves  unable  to  explain.  They  suggest  "padding." 
At  best,  their  insertion  is  but  compliance  with  a  theory  of  com- 
pleteness which  it  were  better  not  to  carry  out. 

The  Law  of  Patents.  Trade-marks,  and  Copyrights;  consisting  of 
the  Sections  of  the  Revised  Statutes  of  the  United  States,  with  Notes 
under  each  Section  referring  to  the  Decisions  of  the  Courts  and  the  Com- 
missioner of  Patents,  together  with  the  Rules  of  the  Patent-office  and  a 
selection  of  Forms.  By  Orlando  F.  Bump.  New  York  :  Baker,  Voorhis 
&  Co.     1878. 

The  title-page,  as  a  whole,  discloses  the  aim  and  scope  of  the 
author's  work.  The  book  is  not  a  treatise;  it  does  not  even  aspire 
to  be  a  commentary.  It  is  an  annotation.  Copying  the  sections 
of  the  United  States  Revised  Statutes  relating  to  these  topics,  with 
a  deftness  born  of  experience  Mr.  Bump  has  judiciously  grouped, 
under  each,  notes  of  the  decisions  of  the  courts  and  of  the  com- 
missioner of  patents  upon  these  and  similar  statutes.  Appended 
are  the  rules  of  the  patent-office,  and  a  number  of  forms  for  use  in 
the  patent- office  in  dealings  in  patents  and  in  legal  proceedings. 
Curiously,  he  omits  the  form  of  an  answer  in  equity  and  inserts  a 
plea  of  the  general  issue,  though  forms  of  bills  and  declarations 
are  given.  By  the  method  adopted  the  lawyer  and  judge  here  have 
prepared  for  ready  use  an  analytical  index  and  convenient  guide 
to  all  the  statutes  and  decisions  on  any  topic  of  these  branches  of 
the  law  which  they  may  wish  to  examine.  The  book  is  a  tool  of 
the  profession,  both  new  and  useful.  We  have  tested  it  and  found 
it  such. 

Index  H.  Index  to  Decisions  given/)y  the  Supreme  Court  of  the  State  of 
Rhode  Island,  during  the  Time  occupied  by  its  October  Term,  for  the 
County  of  Providence,  1877.  Cambridge:  Printed  at  the  Riverside  Press. 
1878. 

This  pamphlet  of  100  pages  is  published  by  the  state  reporter,  in 
pursuance  of  a  statute  of  Rhode  Island,  and  gives  to  the  public,  in 
advance  of  12  Rhode  Island  Reports,  a  section  of  the  cases  which 
will  appear  in  that  volume.  Where,  as  in  many  states,  the  publi- 
cation of  the  regular  volume  of  reports  is  delayed,  we  can  see  how 
a  series  of  such  pamphlets  as  these,  in  advance  of  the  issuance  of 
the  volume,  would  be  extremely  valuable  to  the  profession.  But 
the  pamphlets  should  be  each  a  part  of  the  entire  volume,  and  com- 
plete, pro  tanio.  There  should  be  a  concerted  system  of  printing 
and  publication  of  both  the  pamphlet  advance  sheets  and  the  com- 
pleted volumes,  so  that  the  pamphlets  could  be  afterwards  consoli- 
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dated,  in  due  time,  into  the  volumes  of  the  regular  series.  In  the 
"Index"  now  before  us  no  head-notes  are  given,  and  only  the 
opinions  of  the  court  are  printed,  the  statement  of  facts  of  each 
case  not  being  printed  in  the  usual  place,  but  being  occasionally, 
but  not  always,  embodied  in  a  foot-**  note  by  the  reporter."  These 
peculiarities  of  arrangement  very  materially  limit  the  use  of  the 
Rhode  Island  Index,  and  lead  us  again  to  exclaim  to  all  reporters 
and  book-makers,  from  Rhode  Island  to  Texas  or  Oregon,  '*  Give 
us  the  best." 

American  Decisions,  Vol.  II.  The  American  Decisions :  containing  all 
the  Cases  of  general  Value  and  Authority  decided  in  the  Courts  of  the 
several  States,  from  the  earliest  issue  of  the  State  Reports  to  the  Year  1869. 
Compiled  and  annotated  by  John  Proffatt,  LL.  B.,  Author  of  "A 
Treatise  on  Jury  Trial,"  etc.  Vol.  II.  San  Francisco:  A.  L.  Bancroft 
&  Co.     1878.     Pp.  xxi,  753. 

This  volume  contains  selections  from  twenty-three  volumes  of 
reports,  falling  between  the  years  1797  and  1808.  A  further  ex- 
amination does  not  alter  our  previous  opinion  as  to  the  p/an  of  this 
undertaking,  but  impresses  us  with  increased  respect  for  the  ability 
and  skill  of  the  editor.  We  have  had  time  to  give  this  volume  but 
little  attention,  and  have  been  unable  to  do  what  we  had  proposed 
to  ourselves  —  make  a  comparison  of  the  cases  selected  with  those 
omitted. 

A  book  was  sent  to  the  St.  Louis  Bar  Library,  by  the  agent  who 
supplies  it  with  recent  publications,  called  "National  Bank  Cases, 
Federal  and  State,*'  by  Isaac  Grant  Thompson,  the  learned  editor 
of  the  Albany  Law  Journal,  The  question  was,  Should  this  book 
be  bought?  All  the  cases  which  it  contained  were  to  be  found 
elsewhere  in  the  library,  scattered  through  reports  and  law  journals. 
The  advice  of  an  experienced  practitioner  led  to  its  purchase.  It 
would  produce  a  great  saving  of  time  by  obviating  the  necessity  of 
looking  for  decisions  on  this  subject  through  many  volumes.  It 
was  a  library  in  itself  on  the  law  of  national  banks,  which  could 
be  carried  under  one's  arm  to  any  court  where  a  question  of  this 
kind  was  to  be  argued,  obviating  the  necessity  of  withdrawing  from 
the  library  a  cart-load  of  miscellaneous  law-books.  This  will  illus- 
trate our  criticism  of  the  plan  of  "The  American  Decisions." 
For  instance,  we  find  in  this  volume  a  number  of  cases  on  the  subject 
of  libeL  Cases  on  this  subject  will,  doubtless,  be  scattered  through 
the  succeeding  seventy-five  or  a  hundred  volumes  of  this  series. 
How  much  more  convenient  it  would  be  if  all  the  cases  on  this 
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subject,  of  sufficient  value  for  preservation,  could  be  collected  in 
one  or  two  volumes  with  ample  notes  referring  to  the  others. 

This  work,  however,  on  the  present  plan,  will  be  found  useful, 
and,  to  a  certain  extent,  time-saving.  Our  first  criticism  upon  it 
was  written  under  the  feeling  that  it  would,  by  priority  of  occu- 
pancy, crowd  out  of  the  field  a  work  of  this  kind  compiled  on  the 
proper  plan,  should  such  a  work  ever  be  attempted.  Subsequent 
reflection,  however,  has  convinced  us  that  it  will  not  even  have 
this  effect;  but  that,  when  a  republication  of  American  case-law, 
arranged  according  to  subjects,  exhibiting  the  cases  worth  preserv- 
ing, and  indexing  the  rest,  enters  the  field,  this  publication  will  be 
obliged  to  give  way,  however  much  the  profession  may  sympathize 

with  the  conscientious  zeal  which  inaugurated  it. 

S.  D.  T. 

A  Manual  of  Criminal  Law;  including  the  Mode  of  Procedure  by  which 
it  is  enforced.  Especially  designed  for  the  use  of  Students.  By  Emory 
Washburn,  LL.  D.  ;  with  Notes  and  References  by  M.  D.  Ewell. 
Chicago  :   Callaghan  &  Co.     1878. 

Professor  Washburn  left,  at  his  death,  apparently  prepared  for 
publication,  an  elementary  treatise  upon  criminal  law.  It  has  been 
published,  with  some  additions,  especially  to  the  notes  and  refer- 
ences, by  Professor  Ewell,  and  forms  a  small  volume  of  about  360 
pages  of  text.  The  distinguished  author  states  his  object  to  be 
"  to  place  in  the  hands  of  students  of  law  an  elementary  outline  of 
the  criminal  law,  together  with  the  mode  of  procedure  by  which 
the  same  is  enforced,  in  a  brief  and  intelligible  form,  with  those 
parts  eliminated  which  involve,  on  the  one  hand,  theoretical  and 
philosophical  discussions  and  distinctions,  and,  on  the  other,  the 
refined  and  technical  distinctions  to  which  questions  growing  out 
of  the  criminal  law  have  given  rise."  This  object  seems  to  be 
realized.  The  work  is  too  short  and  too  general  to  be  of  much  use 
to  practitioners;  it  cannot,  and  is  not  intended  to,  take  the  place 
of  the  larger  works,  but  it  is  a  very  good  book  for  young  men  who 
desire,  in  a  few  days,  to  fix  in  their  minds  an  outline  both  of  the 
nature  of  the  different  common -law  crimes  and  of  the  criminal 
procedure.  It  is  very  plain  and  easy  reading,  and  one  can  run 
through  it  almost  as  rapidly  as  through  a  story.  It  will  be  found 
especially  useful  to  those  who  wish  to  learn,  as  every  citizen  should, 
something  of  criminal  jurisprudence  without  designing  to  practice, 
and  contains  as  much  as  an  intelligent  layman  need  to  known  upon 
the  subject.  B. 
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Stewart's  New  Jersey  Digest;  a  Digest  of  the  Decisions  of  the 
Courts  of  Law  and  Equity  of  the  State  of  New  Jersey  from  1790  to  1876, 
embracing  all  the  Cases  reported  in  the  regular  Reports  of  the  State,  and, 
also,  the  Reports  for  the  District  and  Circuit  Courts  of  the  United  States 
for  the  District  of  New  Jersey.  By  John  H.  Stewart,  Counsellor  at 
Law.  Two  Volumes,  royal  8vo.  Philadelphia:  George  B.  Adams,  233 
Market  Street.     1878. 

Mr.  Stewart  occupies,  at  present,  the  chair  of  reporter  of  the 
equity  series  of  New  Jersey  Reports  —  one  of  the  few  current  series 
of  purely  equity  reports  now  extant.  The  manner  in  which  he 
discharges  that  important  duty  entitles  him  to  take  precedence  of 
many  of  the  present  reporters.  It  would,  perhaps,  be  out  of  place 
here  to  mention  others  —  there  are  several  that  deserve  honorable 
mention  —  but  the  writer  desires  to  express  obligations  to  Messrs. 
Terrell  and  Walker,  the  present  reporters  of  the  Supreme  Court  of 
Texas,  for  the  faultless  head-notes  which  have  assisted  him  in 
extracting  the  meat  from  difficult  cases  in  some  of  their  recent 
volumes. 

The  skill  and  good  judgment  which  characterize  Mr.  Stewart  as 
a  reporter  have  attended  him  in  the  arduous  labor  of  preparing 
this  digest.  His  statements  of  legal  doctrine  are  terse  and  con- 
densed, like  those  of  Mr.  Brightley.  We  have  searched  these 
volumes  in  vain  for  those  tell-tale  evidences  of  imperfect  work 
which  disfigure  so  many  books  misnamed  digests.  To  illustrate 
what  we  mean  :  There  is  a  statute  providing  that  a  widow  shall  be 
entitled  to  certain  personal  effects  out  of  the  estate  of  her  deceased 
husband  exempt  from  administration.  There  are  a  number  of 
decisions  expounding  this  statute.  In  a  poorly-arranged  digest 
some  of  these  decisions  will  be  found  under  the  head  of  Adminis- 
tratioHj  others  under  the  head  of  Executors  and  Administrators ^ 
others  under  the  head  of  Exemptions,  others  under  the  head  of 
Widow,  others  under  the  head  of  Husband  and  Wife,  and  others 
under  the  head  of  Yearns  Support/  This  is  an  extreme  illustration, 
but  we  could  name  a  digest  where  the  arrangement  is  almost  as 
bad.  But  we  have  searched  the  volume  before  us  in  vain  for  any 
instance  of  such  malarrangement,  and  this  search  has  impressed 
us  with  the  conclusion  that  Mr.  Stewart's  work  has  been  well 
done. 

His  printer  has  done  his  work  in  excellent  style,  using  the  best 
tinted  and  calendered  paper;  but  we  cannot  commend  the  use  of 
bold-face  in  the  printing  of  emphatic  words  in  the  body  of  the 
paragraphs. 
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Tennessee  Reports.  Reports  of  Cases  argued  and  determined  in  the 
Courts  of  Tennessee.  By  Geo.  S.  Verger,  Vols.  9.  10.  By  W.  H. 
Humphreys,  Vols,  i,  2.  New  Edition,  with  Notes  and  References  by 
William  Frierson  Cooper.     St.  Louis:   G.  I.  Jones  &  Co.     1878. 

These  promptly-appearing  volumes  maintain  the  high  standard 
of  usefulness  established  by  Mr.  Chancellor  Cooper  in  his  previous 
reports.  The  notes  and  references  in  these  later  volumes  are  most 
valuable.  Errors  in  the  original  reports,  sometimes  only  typo- 
graphical, but  often  more  serious,  are  so  frequently  corrected  as  to 
lead  us  to  rely  almost  implicitly  on  the  accurate  observation  of  the 
editor.  In  one  instance  it  appears  that  a  miscitation,  by  a  printer's 
error  of  the  title,  of  Copeland  v.  Woods,  2  Humph.  330,  was  car- 
ried into  both  Meigs'  and  King's  Digest,  and  into  a  note  in 
Thompson  &  Steger's  Revised  Code.  The  criticism  in  6  Coldw. 
445,  that  "the  report  and  opinion"  in  Haywood  v.  Moore,  2 
Humph.  583,  **/>  absurd,'^  is  now,  by  authority,  corrected  by  the 
substitution  of  the  words,  ^^are  obscured  The  citations  of,  and 
references  to,  parallel  and  analogous  cases  are  very  full  in  these 
four  volumes.  In  no  less  than  six  instances  it  appears  that  the 
reported  case  has  been  subsequently  cited  as  many  as  eight  different 
times ;  while  Jones  v.  Perry,  10  Yerg.  59,  has  been  cited  in  at  least 
fourteen  later  cases.  The  references  of  the  erudite  editor  to  similar 
cases  number  thirteen,  in  connection  with  the  case  of  Gait  v.  Dib- 
brel,  fifteen  in  connection  with  McNairy  v.  Eastland,  and  ten  in 
connection  with  Overton  v.  Perkins  (all  in  Yerger's  Reports, 
volume  10).  The  benefit  of  so  copious  citations  and  references  is 
obvious.  In  several  cases  the  editor  has  carefully  distinguished 
the  subsequent  citations  of  these  early  cases  by  the  court  from 
those  made  merely  by  the  reporter.  In  connection  with  Van  Wyck 
V.  Norvell,  2  Humph.  191,  it  is  particularly  noted  that  the  case  of 
Vatterlien  v.  Howell,  5  Sneed  (Tenn.),  444,  was  overruled  in  No- 
vember, 1875,  ^y  Goslin  V.  Griffin,  an  opinion  not  yet  reported. 

For  the  more  especial  benefit  of  our  readers  who  practice  in  Ten- 
nessee, we  remark  that  the  notes  of  the  editor,  in  these  volumes, 
refer  to  cases  in  Baxter's  Reports,  volume  i ;  Tennessee  Chancery 
Reports,  volumes  i  and  2 ;  Tennessee  Legal  Reporter,  volume  i ; 
Central  Law  Journal,  volume  5,  and  Memphis  Law  Journal,  volume 
I,  attesting  thus  his  own  fidelity  to  his  self  imposed  duty  as  reviser, 
and  the  usefulness  of  the  scattering  sets  of  reports  which  seem  to 
have  obtained  in  Tennessee  pending  the  present  delays  in  the 
issuance  of  the  regular  series. 
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An  English  Version  of  legal  Maxims;  with  the  original  Forms  alpha- 
betically arranged,  and  an  Index  of  Subjects.  By  James  Appleton 
Morgan,  A.  M.     Cincinnati ;    Robert  Clarke  &  Co.     1878. 

Messrs.  Robert  Clarke  &  Co.  seem  determined  to  do  their  full 
duty  to  the  legal  profession  in  furnishing  them  with  indexes  of  the 
law.  The  book  before  us  is  an  index  of  legal  maxims,  aphorisms, 
and  common  sayings,  arranged  alphabetically  by  the  first  words  of 
those  sayings,  according  to  common  usage,  in  their  original  forms. 
The  plan  of  the  work  contemplates  no  more  than  a  recital  of  these 
sayings,  with  a  free  translation  of  each  into  our  vernacular,  and  a 
reference  to  the  bonk  and  page  where  the  saying  or  maxim  is 
supposed  to  originate.  We  doubt  not  such  an  index  for  ready 
reference  will  be  found  useful  to  the  profession.  The  only  notes 
to  these  maxims  contemplated  are  thus  introduced  in  the  preface: 
"In  the  comparatively  few  instances  where  the  full  scope  and 
bearing  of  the  maxim  is  [j/V]  inexpressible  in  the  version  given  in 
the  full-faced  letter,  an  illustration,  taken  from  a  standard  authority, 
is  appended."  An  instance  of  these  illustrations  is  found  on  page 
216,  where  the  illustrative  excerpt  is:  **  Who  keep  the  word  of 
promise  to  the  ear,  but  break  it  to  the  hope.  — Macbeth^  Some 
of  the  illustrations  given  under  this  rule  are  undoubtedly  useful  to 
the  student.  But  the  principal  value  of  such  a  work  will  be  to  the 
older  practitioner,  in  whose  interest  we  venture  to  suggest  that 
the  compilation  wouljd  be  far  more  serviceable  if  to  each  true  legal 
maxim  were  appended  citations  of  reported  cases  where  the  maxim 
has  been  either  applied,  explained,  or  criticised.  It  would  be  im- 
practicable, of  course,  to  print  references  to  all  cases  where  the 
maxim  has  been  merely  quoted.  But  if  it  has  had,  for  instance, 
any  such  critical  investigation  as  was  given  in  an  essay  in  the  Amer- 
ican Law  Review,  volume  10,  pages  653-655,  to  the  saying  that  **it 
is  better  that  ninety-nine  offenders  escape  than  that  one  innocent 
person  be  condemned,*'  the  practicing  lawyer  may  need  the 
information;  and,  if  he  does,  he  should  be  able  to  find  it  in  such  a 
work  as  this. 

Bat,  though  the  publishers  might  make  a  new  and  enlarged  edi- 
tion of  this  little  book  very  useful,  we  doubt  the  propriety  of  their 
securing  the  continued  services  of  their  present  editor.  There  are 
in  this  volume  too  many  evidences  of  the  same  haste  and  careless- 
ness which  have  marred  other  publications.  We  have  here  a 
collection  of  2,669  sayings  of  all  kinds,  styles,  and  values,  ar- 
ranged from  A  to  W,  occupying  332  pages,  and  all  denominated 
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*' Maxims;"  after  which  come  twenty-eight  pages  more  of  very 
similar  sayings,  under  the  heading  of  "  Legal  Aphorisms,  Proverbs, 
etc.,"  again  arranged  alphabetically  from  A  to  V,  and  numbered  up 
to  2,882.  Under  this  arrangement,  **  By  too  much  altercation  truth 
is  lost,"  "The  mills  of  the  gods  grind  late,  but  they  grind  exceed- 
ing fine,"  and  "Go  not  to  the  council  chamber  before  you  are 
summoned,"  are  all  "Legal  Maxims;"  while  ** Suppressto  veti 
suggestiafalsi^**  dSid^  ^^  Ex  uno  disc€  omnes,'*  are  only  "Aphorisms  " 
or  "Proverbs."  After  observing  these  peculiarities,  one  is  not 
startled  to  find  "Once  a  fraud,  always  a  fraud,"  arranged  alpha- 
betically in  the  middle  of  a  page  of  Q*s,  or  "Things  of  a  higher 
nature  determine  those  of  a  lower  nature,"  masquerading  an:iong 
the  C's.  Nor  is  he  surprised  when  he  fails  to  find,  in  several  in- 
stances, no  reference  whatever  to  the  book  or  author  where  the 
maxim  originated,  which  is  one  of  the  most  essential  things 
promised  him  by  the  plan  of  the  work.  We  incline  to  think  that 
the  saying,  "A  little  learning  is  a  dangerous  thing,"  deserves  pro- 
motion to  the  rank  of  a  legal  maxim,  and  a  place  on  the  first  page 
of  the  next  edition  of  this  collection. 

A  Digest  of  the  Law  of  Partnership.  By  Frederick  Pollock,  of 
Lincoln's  Inn,  Esq.,  Barrister  at  Law,  late  Fellow  of  Trinity  College, 
Cambridge,  Author  of  **  Principles  of  Contracts  at  Law  and  in  Equity." 
St.  Louis:   F.  H.  Thomas  &  Co.      1878. 

The  ''Digest  of  the  Law  of  Evidence"  and  the  ** Digest  of 
Criminal  Law,"  by  Sir  James  Stephen,  which  have  met  with  so 
much  favor,  have  inspired  the  author  of  the  present  volume  to 
apply  the  same  methods  to  the  law  of  partnership.  The  result  is 
a  book  that  will  do  no  discredit  to  its  eminent  predecessors.  In 
some  respects  we  think  that  Mr.  Pollock  has  been  more  successful 
than  Sir  James  Stephen.  The  undertaking  of  reducing  all  the  law 
of  partnership  to  158  small  pages,  24mo.,  may  appear  sufficiently 
desperate;  but  let  no  one  judge  until  he  has  examined  for  himself. 
We  do  not,  of  course,  mean  to  say  that  this  volume  contains  all 
that  has  been  said  on  the  topic  of  which  it  treats;  much  less  do  we 
wish  to  be  regarded  as  saying  that  it  comprehends  the  head-notes 
of  all  the  adjudged  cases.  What  we  do  mean  to  say  is  that  it  con- 
tains a  clearer  statement  of  the  general  principles  of  the  law  of 
partnership  than  has  ever  before  been  given  to  the  public.  Shall 
we  get,  after  a  while,  to  a  vest-pocket  series  of  law-books?  Shall 
we  get  rid  of  the  ponderous  tomes  that  fill  our  rooms  and  load 
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down  our  shelves,  substituting  a  cabinet-case  of  neat  little  volumes, 
of  which  the  practicing  lawyer  might  cleverly  put  a  dozen  or  so  in 
his  pockets  before  starting  to  court  ?  Truly,  we  do  not  know  what 
the  future  may  have  in  store  for  us,  or,  rather,  for  our  descendants. 
For  the  present  we  can  easily  make  room  for  a  volume  that  is  full 
of  law,  and  that  contains  indeed  the  substance  of  all  the  law 
regarding  its  subject.  Let  no  one  think- that  this  is  one  of  those 
books  that  are  crammed  with  matter  until  they  read  like  a  diction- 
ary, wearying  the  reader  in  a  few  minutes,  until  he  throws  the 
volume  aside,  resolving  never  to  take  it  up  again.  On  the  con- 
trary, the  style  of  the  work  is  very  clear  and  agreeable.  One  can 
only  discover  from  the  smallness  of  the  volume  how  much  every- 
thing in  it  is  reduced  in  space.  The  language  is  smooth,  direct, 
and  plain.  By  omitting  all  technical  words  and  expressions,  the 
subject  is  simplified,  and  a  strictly  logical  treatment  fixes  what  is 
said  in  the  memory.  We  cannot  say  that  we  think  that  this  way 
of  dealing  with  the  law  will  probably  ever  be  accepted  as  a  sub- 
stitute for  the  works  which  go  more  into  details;  but  we  think  that 
books  of  this  kind  will  take  away  much  of  the  labor  of  legal  studies, 
and  that  they  will  be  exceedingly  useful  both  for  the  bench  and  the 
bar.  The  work  before  us  may  be  cited  with  the  utmost  coniidence. 
There  is  not  a  loose  or  misleading  expression  in  it.  Every  word 
has  been  accurately  weighed,  and  is  only  uttered  with  the  most 
thorough  deliberation.  In  a  large  work  such  accuracy  would 
hardly  be  attainable.  Without  regard  to  the  size  of  books,  it  may 
be  safely  asserted  that  it  will  be  a  happy  day  when  the  effort  of  law- 
writers  shall  be  to  write  in  as  small  a  compass  as  they  can  consist- 
ently with  clearness;  when  they  shall  not  congratulate  themselves 
on  the  bulk  of  their  volumes,  nor  on  their  number,  but  on  the 
skill  and  ]>erfection  of  their  labors.  For  any  one  who  desires  to 
cultivate  good  taste  and  efficiency  in  these  respects,  the  present 
work  will  afford  many  valuable  hints,  while  it  may  weil  put  to  the 
blush  all  those  who  think  that  nothing  more  is  requisite  in  writing 
a  law-book  than  the  getting  together  the  head-notes  of  all  the 
cases,  dividing  them  into  chapters,  and  adding  a  table  of  cases  and 
an  index.  We  cordially  invite  every  lawyer  who  feels  any  interest 
in  the  law  of  partnership,  or  in  the  improvement  of  the  style  of 
preparing  law-books  in  general,  to  buy  this  little  book.  An  hour 
or  two  will  suffice  for  reading  it;  and  we  think  that  few  lawyers 
will  be  content  with  a  single  reading. 
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The  Law  of  Mortgages  of  real  Property.  By  Leonard  A.  Jones, 
of  the  Boston  Bar.  Two  volumes,  pp.  684,  767.  Boston  :  Houghtoo^ 
Osgood  &  Co.     1878. 

A  careful  resurvev  of  the  whole  field  embraced  in  this  work  has 
verified  our  judgment  of  its  value,  as  expressed  in  our  last  number. 
In  method  it  is  logical ;  in  statement,  clear,  simple,  and  terse ;  in 
treatment,  exhaustive,  but  not  diffuse.  The  zeal  of  the  author  does 
not  tire,  and  his  industry  is  as  evident,  and  his  care  as  conspicuous, 
on  the  last  pages  as  on  the  first.  The  treatment  of  sale- mortgages 
and  deeds  of  trust  gives  it  special  importance  and  value.  These 
instruments,  in  this  country,  have  become  favorite  and  well-nigh 
universal  forms  of  security,  and  no  well-arranged  and  adequate 
statement  of  the  law  relative  to  them,  in  its  latest  developments, 
has  existed.  In  the  South  and  West  this  feature  alone  will  make  the 
book  a  sine  qua  non  of  the  practitioner.  Having  said  thus  much, 
we  ought,  perhaps,  to  leave  further  criticism  to  the  reader.  We 
have  carefully  chosen  the  words  to  express  our  views.  The  law  of 
mortgages,  as  a  whole,  is  well  settled.  Whatever  an  author  should 
attempt  beyond  a  clear  and  logical  statement  of  this  law  would 
mar  his  work.  Mr.  Jones  has  seen  the  truth  of  this,  and  has  limited 
his  history  of  the  developments  of  mortgage-law  to  a  few  pages. 

Perhaps  the  one  topic  of  mortgage-law  now  most  in  uncertainty 
is  that  which  relates  to  the  jurisdiction  in  bankruptcy,  and  on  this 
the  book  before  us  is  not  satisfactory.  The  author's  strength  lies 
in  determining  and  clearly  stating  what  are  the  results  of  the  cases, 
and  just  here  those  results  are  greatly  in  doubt.  The  District  and 
Circuit  Courts  of  the  United  States,  to  which  is  confided  the  juris- 
diction of  estates  in  bankruptcy,  had,  by  an  application  of  well- 
known  principles,  and  in  a  long  course  of  decisions,  nearly  settled 
the  practice  regarding  encumbered  bankrupt  estates.  That  practice 
was  to  treat  the  mortgage  as  an  incident  of  the  estate  in  bank- 
ruptcy. By  express  statute  the  estate  is  in  the  custody  of  the 
bankruptcy  court.  Those,  therefore,  who  hold  liens  or  special 
rights  in  the  property  so  in  custody  of  the  court,  should  apply  to 
that  court  for  the  enforcement  of  their  claims  upon  the  property. 
The  assignee  in  bankruptcy  is  but  a  receiver  of  the  court,  dealing 
with,  and  disposing  of,  the  estate,  and  distributing  the  proceeds,  as 
the  court  may  authorize  him.  Any  one  who  attempted  to  interfere 
with  the  property  held  by  him  interfered  with  the  custody  of  the 
court.     Any  one  who  buys  of  the  bankrupt  property  not  delivered 


FIFTH    OTTO.  279 

to  the  assignee^  takes  it  with  notice  of  the  pending  case.     It  fol- 
lows, apparently,  then,  that  a  mortgagee  who  seeks  to  enforce  his 
claim  should  apply  to  the  court  in  charge  of  the  property  or  fund 
on  which  his  claim  rests,  and  should  there  make  the  assignee,  in 
whom  is  vested  the  equity  of  redemption,  a  party  to  the  proceed- 
ing.    Thus  all  parties  in  interest  and  the  property  are  before  the 
proper  tribunal.    The  assignee,  as  an  officer  of  the  bankruptcy  court, 
cannot  be  sued  in  his  representative  capacity,  any  more  than  the 
receiver  of  a  railroad  company  in  any  other  court,  or  even  in  his 
own,  without  its  permission.     Hence  the  lower  Federal  courts  had 
generally  held  themselves  to  be  the  exclusive  forum  for  the  adjust- 
ment of  the  respective  rights  and  duties  of  mortgageor  or  mortgagee 
in  bankruptcy  cases.     The  abler  state  courts  had  followed  the  same 
principles  to  the  same  result,  and  had  even   doubted,  in   some 
instances,  the  propriety  of  accepting  jurisdiction  by  leave  of  the 
bankruptcy  court.     So  far,  all  was  clearing  for  a  settled  and  uni- 
form practice,  when  everything   was   thrown    into   confusion  by 
rulings  of  the  Supreme  Court  of  the  United  States,  which  first  in- 
timated, and  seem  now  to  have  declared,  the  doctrine  that  a  mort- 
gagee of  real  or  personal  estate  may,  when  the  mortgageor  or  owner 
of  the  equity  of  redemption  is  in  bankruptcy,  and  his  estate  is  in 
the  custody  of  the  Federal  court,  totally  ignore  the  functions  and 
jurisdiction  of  that  tribunal,  and  proceed  to  the  enforcement  of  his 
rights  as  he  would  have  done  had  no  bankruptcy  intervened.     No 
other  result  can  be  deduced  from  those  rulings.     These  rulings  had 
not  been  made  when  Mr.  Jones*  book  was  written.     He  has,  there- 
fore, stated  the  law  as  indicated  by  the  subordinate  Federal  courts, 
and  in  accordance,  no  doubt,  with  the  true  spirit  and  original 
intent  of  the  Bankrupt  Acts.     But  his  statement  has  thus  become 
inaccurate  and  misleading.     It  will  not,  however,  affect  the  utility 
of  the  work  as  a  whole,  and  in  a  second  edition  the  changed  rulings 
will,  doubtless,  be  noticed.     We  predict  for  this  book  an  early 
acceptance  in  the  list  of  standard  works. 

UffiTED  States  Reports.  Supreme  Court,  Vol.  95.  October  Term,  1877. 
Reported  by  William  T.  Otto,  Vol.  5.  Boston  :  Little,  Brown,  and  Co. 
1878. 

The  merits  of  Mr.  Otto's  series  of  reports,  now  so  well  known, 
are  preserved  in  the  volume  before  us.  It  appears  that,  after  care- 
ful selection  of  cases,  two  volumes  are  needed  each  term  for  the 
preservation  of  those  cases  reserved  for  publication.     While  we 
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cannot  doubt  the  reporter  has  exercised  his  usual  care  in  the  choice 
of  matter  for  his  reports,  we  think  we  see  less  in  volume  5  which 
will  prove  of  general  interest  to  the  bar  than  in  his  previous 
volumes.  Yet  there  are,  in  this  closely-printed  book  of  780  pages, 
very  many  cases  of  high  interest  and  value  —  more  than  we  can 
illustrate  within  reasonable  space  in  these  pages.  Patent  cases  are 
few ;  bankruptcy  cases  are  more  numerous,  though  these  are  losing 
their  interest  by  reason  of  the  menacing  attitude  of  Congress 
toward  our  bankrupt  system.  In  the  department  of  insurance, 
while  the  United  States  courts  have  no  exclusive  jurisdiction,  still 
the  decisions  of  their  highest  tribunal  have  an  exceptional  value 
and  importance,  which  suggest  to  many  the  usefulness  of  a  national 
system  of  life  and  fire  insurance.  We  note  in  this  volume  that 
Insurance  Company  v.  Boon,  page  117,  excused  the  insurer  from 
liability  for  a  loss  caused  by  a  fire  set  by  military  forces,  for  bel- 
ligerent purposes,  during  the  late  civil  war.  Insurance  Company 
V.  Dutcher,  page  269,  affirms  the  decision  of  the  Circuit  Court 
for  Missouri,  in  C.  L.  J.,  volume  2,  page  152,  and  gives  Mrs. 
Dutcher,  in  the  lifetime  of  her  husband,  a  paid-up  policy 
according  to  the  stipulations  of  the  original  policy,  but  subject 
to  the  lien  of  a  note  for  unpaid  premiums.  Insurance  Com- 
pany V.  Rodel,  page  232,  reaffirms  the  principles  settled  in 
the  well-known  case  of  Insurance  Company  v.  Terry,  15  Wall. 
580,  concerning  suicide  by  the  insured  while  insane.  Insurance 
Company  v.  Beame,  page  754,  holds  that  a  person  who  unlawfully 
kills  an  insured  person  is  not,  in  Louisiana  more  than  at  common 
law,  liable  in  damages  to  the  insurer  who  has  paid  the  policy  upon 
the  insured  life.  Insurance  Company  v.  Davis,  page  425,  reaffirms 
the  conclusions  reached  in  the  celebrated  Statham  Case  (93  U.  S. 
i24)i  and  continues  the  discussion  of  the  effect  of  the  late  war  on 
contracts  of  life  insurance,  holding  that  an  agency  in  the  South 
was  thereby  terminated,  so  as  to  make  tender  of  payment  of  pre- 
mium to  the  former  agent  inefficacious. 

Among  other  cases  falling  peculiarly  within  the  jurisdiction  of 
the  Federal  courts,  perhaps  none  is  more  important  than  Farring- 
ton  V.  Tennessee,  page  679,  in  which  the  charter  exemption  of  bank- 
shares  from  taxation  was  protected,  as  a  contract,  from  impairment 
at  the  hands  of  the  state  Legislature.  The  doctrine  of  the  Dart- 
mouth College  Case  was  here  fully  adhered  to.  Ex  parte  Easton, 
page  69,  holds  that  claims  for  wharfage  are  cognizable  in  admiralty; 
and  Packet  Company  v.  Keokuk,  page  80,  allows  a  municipal  cor- 


TEXAS  COURT  OF  APPEALS.  28 1 

poration  located  on  a  navigable  stream  to  collect  from  steamboats 
wharfage  dues  proportionate  to  tonnage,  distinguishing  the  case  of 
Cannon  v.  New  Orleans,  where  the  dues  exacted  were  port  dues, 
in  the  absence  of  a  wharf.  Thompson  v.  Butler,  page  694,  allows  a 
judgment-plaintiff  in  the  Circuit  Court  to  remit  so  much  of  his 
verdict  as  exceeds  {5,000,  thus  preventing  an  appeal  to  the  Supreme 
Court,  the  appellant  receiving  only  this  cold  comfort :  **  Undoubt- 
edly, the  trial  court  may  refuse  to  permit  a  verdict  to  be  reduced 
by  a  plaintiff  upon  his  own  motion,  and,  if  the  object  of  the 
reduction  is  to  deprive  an  appellate  court  of  jurisdiction  in  a 
meritorious  case,  //  is  to  be  presumed  the  trial  court  will  not  allow 
it  to  be  doney  In  Railway  Company  v.  Stewart,  page  284,  severe 
criticisms  are  made  upon  the  gross  irregularities  manifest  in  making 
up  the  record,  it  being  an  equity  case,  where  large  quantities  of 
superfluous  and  irrelevant  matter  were  introduced  into  the  record". 
Tumbull  V.  Payson,  page  418,  holds  that  a  record  of  a  United  States 
court  is  entitled  to  admission  as  evidence  in  any  other  court  of  the 
United  States,  when  certified  by  the  clerk  of  the  court  under  its 
seal  only.  Insurance  Company  v.  Pechner,  page  183,  holds  that,  in 
order  to  a  removal  of  a  cause  from  a  state  to  a  Federal  court,  under 
section  12  of  the  act  of  1789,  it  must  appear  that  the  plaintiff  was 
a  citizen  of  the  same  state  in  which  the  suit  was  brought,  not  at 
the  time  the  petition  for  removal  was  filed  by  the  non-resident 
defendant,  but  at  the  time  the  suit  was  commenced ;  and  Amory 
V.  Amory,  page  186,  holds  that,  in  order  to  a  removal  under  the  act 
of  1867,  the  citizenship  of  a  party  who  is  an  executor  must  be  his 
citizenship  as  an  individual,  and  not  as  executor. 

We  have  noted  several  cases  in  this  volume  where  subjects  not 
of  exclusive  cognizance  in  the  Federal  court,  but  of  general  inter- 
est, are  treated  in  a  more  than  usually  interesting  manner,  but  our 
limited  space  forbids  the  special  reference  to  them  which  we  had 
designed. 

Cases  argued  and  adjudged  in  the  Court  of  Appeals  of  the 
State  of  Texas  during  the  Austin  Term,  1877,  and  Part  of  the  Tyler 
Term,  1877.  Reported  by  Jackson  &  Jackson.  Vol.  II.  St.  Louis: 
Soule,  Thomas  &  Wentworth.     1878. 

This,  like  the  first  volume  of  this  series  of  reports,  is  a  well- 
made  book,  and  reflects  credit  on  its  publishers.  The  material 
used,  the  printing,  the  taste  and  skill  displayed  in  the  mechanical 
execution  of  this  volume,  is  proof  of  the  fact  that  the  East  does 
not  monopolize  the  art  of  good  book-making.  In  the  making  of 
VOL.  4,  NO.  2 — 19 
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law-books  the  mechanical  part  is  a  matter  of  no  small  importance. 
Since  law-books  are  the  tools  of  our  profession,  it  is  essential  that 
we  should  have  good  ones,  and  desirable  that  they  be  manufactured 
at  home.  These  reports,  and  also  the  reports  of  the  St.  Louis 
Court  of  Appeals,  published  by  the  same  house,  establish  the  fact 
that  law-books  can  be  as  mechanically  well  made  and  published 
here  as  anywhere  in  the  country.  This  would  never  have  been 
questioned,  perhaps,  bad  it  not  been  for  the  wretched  manner  in 
which  the  decisions  of  the  Supreme  Court  of  this  state  have  been 
published  of  late  years.  It  is  to  be  hoped  that  late  legislation  in 
this  state  concerning  the  publication  of  the  Missouri  Reports  will 
produce  an  improvement  so  much  needed.  We  can  console  our- 
selves, in  the  meantime,  with  the  conviction  that  our  state  reports 
will  not  be  worse  published  in  the  future  than  in  the  past.  We 
have  already  reached  the  lowest  depth! 

This  volume  contains  the  rules  prescribed  by  the  Supreme  Court, 
at  its  Tyler  term,  1877,  for  its  own  observance  and  that  of  the 
Court  of  Appeals,  and  those  prescribed  for  the  District  and  County 
Courts  are  also  inserted  in  full.  These  rules  are  published  here 
in  obedience  to  the  order  of  the  Supreme  Court.  Of  course  these 
are  indispensable  to  the  profession  in  Texas,  but  they  are  not  so  to 
lawyers  of  other  states.  And  it  would  have  been  much  better  if 
these  rules  had  been  printed  in  smaller  type,  and  made  to  occupy 
one-quarter  of  the  space  they  take  up  in  the  volume.  This  book  is 
well  worth  buying,  by  lawyers  of  the  whole  country,  for  the  de- 
cisions it  contains.  But,  out  of  Texas,  the  space  these  rules  occupy 
in  this  volume  make  them  somewhat  of  an  imposition  on  every  one 
who  shall  purchase  this  book  of  reports. 

The  Court  of  Appeals  of  Texas  has  appellate  jurisdiction,  co- 
extensive with  the  limits  of  the  state,  in  all  criminal  cases,  of 
whatever  grade.  These  reports  contain  nothing  but  decisions  in 
criminal  cases;  and,  in  this  department  of  the  law,  the  decisions 
of  the  court  will  compare  favorably  with  the  decisions  of  the  best 
tribunals  of  the  country.  The  opinions  of  the  judges  bear  frequent 
marks  of  haste  and  carelessness  in  the  matter  of  composition,  but 
not  as  to  the  points  decided.  The  law  in  all  the  cases  is  clearly 
apprehended,  and  consistently  and  fearlessly  applied.  And  it  is 
gratifying  that  in  the  most  important  cases,  such  as  murder,  they 
have  not  been  called  upon  to  reverse  the  judgment  of  the  courts 
below  on  account  of  error.  There  is  a  marked  difference  in  this 
respect  between  the  cases  reported  in  this  and  the  former  volume. 
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Homicide  is  receiving  no  countenance  from  the  courts  in  Texas  at 
this  time.  In  the  case  of  The  State  v.  Lopez,  page  240,  the  judge, 
in  the  last  paragraph  of  his  opinion  deciding  the  case,  says :  ^' With 
this  testimony  before  them,  we  cannot  well  see  how  the  jury  could 
have  found  any  other  than  a  verdict  of  guilty.  *  *  *  For,  so 
far  as  the  record  discloses,  a  more  cruel,  wanton,  outrageous,  reck- 
less, heinous,  and  dastardly  murder  has  rarely  ever  been  perpe- 
trated." 

It  app>ears  that  one  article  of  the  Texas  Criminal  Code  contains 
a  clause  to  the  effect  that,  if  any  one  inflicts  an  injury  on  another 
which  might  not  prove  fatal,  yet,  if  the  person  inflicting  such  injury 
wilfully  failed  or  neglected  to  call  in  a  physician,  or  procure  nurses 
or  other  attendants,  and  that  such  injury  caused  the  injured  per- 
son's death  in  consequence  of  such  failure  or  neglect,  the  person 
so  inflicting  such  injury  and  failing  to  procure  assistance  to  the 
person  injured  will  be  deemed  equally  guilty  as  if  the  injury  were 
one  which  would  inevitably  lead  to  death.  It  was  held,  in  the 
case  of  The  Slate  v.  Williams,  page  271,  that  the  presence  of  the 
injured  one's  family  (who  subsequently  died  of  the  injury),  at  the 
time  of  the  injury,  did  not  exempt  the  defendant  from  the  opera- 
tion of  the  clause  of  that  article  above  mentioned,  providing  that 
if  the  inflictee  fails  to  furnish  aid  to  the  party  injured,  and  death 
ensues  from  a  wound  not  necessarily  fatal,  he  shall  be  deemed 
equally  guilty  as  though  the  wound  had  necessarily  been  fatal. 

The  case  of  The  State  v.  Primus  is  also  a  very  interesting  one, 
on  account  of  the  questions  of  law  involved.  In  it  is  discussed 
the  subject  of  express  malice,  and  the  signification  of  "sedate, 
deliberate  mind;*'  and,  also,  the  question  of  the  state  of  proof 
under  which  the  killing  should  not  have  been  imputed  to  a  formed 
design  or  previous  grudge,  but  to  provocation  given  at  the  time. 

We  will  call  attention  to  but  one  more  case.  It  is  already 
famous,  and  is  destined  to  become  much  more  so  before  it  is  dis- 
posed of.  It  is  that  of  Abe  Rothschild,  accused  of  murdering 
'*  Diamond  Bessie,"  on  January  21,  1877.  The  case  has  not  yet 
been  tried.  A  change  of  venue  has  just  been  granted  the  defend- 
ant, and  the  case  set  for  trial  on  June  17th  next.  The  phase  of 
the  case  presented  in  this  volume  is  upon  an  application  of  defend- 
ant to  be  allowed  to  give  bail.  The  application  was  denied,  and 
this  involved  a  consideration  of  all  the  facts  against  defendant  so 
far  as  then  known.  The  court,  in  refusing  the  application,  is  very 
careful  not  to  discuss  the  case,  for  fear  of  prejudicing  the  defend- 
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ant's.     But  the  briefs  of  counsel  on  both  sides  are  very  able,  and 
well  worthy  of  study. 

The  prompt  appearance  of  this  volume  of  reports  is  commend- 
able. It  speaks  well  for  the  energy  of  the  clerks  of  the  courts  and 
the  reporters.  These  decisions  are  before  the  profession  and  the 
courts,  in  permanent  form,  in  time  to  enable  them  to  apply  them 
practically  upon  the  trial  of  cases  that  were  begun  at  the  time  these 
decisions  were  rendered.  In  other  states  it  is  too  often  the  case 
that,  for  some  reason,  the  reports  are  from  two  to  four  years  be- 
hind the  decisions.  L. 
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We  always  look  carefully  over  the  local  decisions  reported  in  the  Texas 
Laiu  Journal^  an  enterprising  weekly  published  at  Tyler,  but  seldom  without 
a  wish  that  the  editor  would  preface  his  Texas  cases  with  a  concise  statement 
of  facts.  The  judges  of  that  Supreme  Court  often  assume  that  the  reader  is 
as  conversant  as  themselves  with  the  facts  of  the  case  decided.  The  result  is 
that  the  opinion  is  intelligible  to  just  two  parties  —  the  plaintiff  and  defend- 
ant—  unless  the  reporter,  who  covets  a  larger  audience,  himself  prepares  the 
necessary  rhumi  of  facts.  The  over-worked  judge  may  be  pardoned  for  the 
omission  of  this  resumi;  the  reporter  cannot  be. 

In  Edwards  v.  Kearzy  the  United  States  Supreme  Court  have  carried  to  a 
full  and  just  conclusion  the  rule  that  states  can  make  no  law  impairing  the 
obligation  of  contracts,  and  that  this  rule  includes  the  right  of  enforcement. 
In  North  Carolina,  at  the  date  of  the  contract  in  question,  the  statutes  of  the 
state  provided  only  for  very  limited  exemptions  from  execution.  Later,  and 
pending  the  existence  of  the  contract,  a  statute  was  enacted  providing  for  the 
exemption  of  a  homestead  and  considerable  personalty  from  execution,  and 
the  former  provision  was  repealed.  Mr.  Justice  Swayne,  speaking  for  the 
court,  in  emphatic  language  holds  the  later  law  void  as  to  prior  contracts: 

•'It  is  the  settled  doctrine  of  this  court  that  the  laws  which  subsist  at  the 
time  and  place  of  making  a  contract  enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to,  or  incorporated  in,  its  terms.  This  rule  embraces 
alike  those  which  affect  its  validity,  construction,  discharge,  and  enforce- 
ment.** 

Plan  of  a  judicial  System:  By  Solomon  Heydenfeldt.  —  This  is  a 
sketch  prepared  and  submitted  to  the  members  of  the  California  Bar,  with 
a  view  to  its  submission  to  the  Constitutional  Convention  in  that  state. 

Among  its  leading  features  are  limitations  and  modifications  of  the  jury 
system,  leaving  it  to  the  Legislature  to  authorize  verdicts  by  majorities,  and 
to  vary  the  number  necessary  to  constitute  a  jury.  Why  right  of  trial  by  jury 
should  be  preserved  in  all  civil  actions  sounding  in  tort,  for  example,  and  not 
on  contracts,  we  are  unable  to  comprehend.  He  who  believes  judges  com- 
petent to  assess  damages  on  breaches  of  contract  ought  to  trust  them  to  assess 
damages  in  actions  of  tort. 

The  most  notable  feature  is  the  scheme  for  reducing  to  a  minimum  the  evil 
of  popular  elections  for  judicial  officers.  The  author's  plan,  in  brief,  contem- 
plates the  election  of  members  of  the  Supreme  and  Appellate  Courts  to  be 
nominated  only  by  the  governor,  approved  by  both  Houses  of  the  Legislature, 
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and  then  voted  for  by  the  qualified  electors.  Under  this  arrangement  the 
candidates  would  certainly  be  most  carefully  scrutinized,  and  the  popular 
voice  restricted  to  a  selection  of  one  of  the  two  candidates  for  each  position 
selected  by  the  executive  and  the  Legislature.  These  judges  would  hold 
during  good  behavior.  We  shall  look  with  interest  for  the  plan  ultimately 
adopted. 

Williams  v.  Bruffy,  decided  by  the  United  States  Supreme  Court,  de- 
termines the  invalidity  of  the  Confiscation  Acts  of  the  Confederate  States. 
The  opinion,  delivered  by  Mr.  Justice  Field,  points  out  with  great  clearness 
the  limitations  on  the  powers  of  de  facto  governments.  Beyond  the  powers 
involved  in  the  concession  of  belligerent  rights,  and  such  recognition  as  this 
military  character  implies,  de  facto  governments  which  fail  have  none;  and 
no  rights  of  person  or  property  can  be  grounded  on  the  enactments  of  such 
governments.  Trustees  or  bailees  of  tangible  property,  who  are. deprived  of 
such  property  by  the  irresistible  violence  of  such  governments,  may  be  re- 
leased from  liability  on  the  same  principles  which  apply  in  cases  of  robbery ; 
but  debtors  are  not  released  by  the  enforced  payment  of  sums  equivalent  to 
their  debts  otherwise  than  to  the  creditors  themselves.  In  the  case  cited,  a 
debt  due  by  a  citizen  of  Virginia  to  a  citizen  of  a  loyal  state  had  been  con- 
fiscated, and  the  amount  actually  paid  into  the  treasury  of  Virginia.  It  was 
held  that  such  payment  was  no  defence  to  a  suit  for  the  debt  by  the  creditor. 

In  Conrad  v.  Waples,  decided  by  the  same  court,  the  same  judge  laid  down 
the  doctrine  that  persons  in  rebellion,  and  within  the  Confederate  lines,  had 
full  power  to  contract  with  each  other  in  all  the  ordinary  business  of  life,  and 
that  their  rights  were  limited  in  that  regard  only  so  far  as  forbidden  by,  or 
inconsistent  with,  the  authority  of  the  United  States.  This  decision  clears 
of  doubt  the  validity  of  a  great  number  of  transfers  of  real  property  made 
during  the  rebellion,  and  by  persons  engaged  in  hostilities  against  the  govern- 
ment. 

The  decision  in  The  Pensacola  Telegraph  Company,  appellant,  v.  The 
Western  Union  Telegraph  Company,  lately  affirmed  by  the  Supreme  Court 
of  the  United  States,  promises  to  rank  in  importance  with  Gibbons  v.  Ogden 
and  Dartmouth  College  v.  Woodward.  Briefly,  the  case  holds  that  telegraph 
lines  are  among  the  necessities  of  commerce,  and,  as  such,  are  among  the 
agencies  over  which  Congress  has  peculiar  and  exclusive  control;  that  the 
state  of  Florida  had  not  the  power  to  confer  upon  a  single  local  corporation 
the  exclusive  right  of  transmitting  intelligence  by  telegraph  over  a  certain 
portion  of  its  territory,  as  against  a  corporation  formed  in  another  sta/e, 
when  the  latter  corporation  had  accepted  the  provisions  of  the  act  of  Congress 
of  July  24,  1866,  providing  for  the  use  of  telegraphs  by  the  United  Slates. 
Although  the  opinion  does  not  commit  the  court,  in  terms,  to  the  doctrine 
that  a  telegraph  company  (corporate)  formed  in  one  state  has  the  right  to 
carry  on  its  business  in  other  states,  and  that  those  other  states  cannot  molest 
it  therein  because  Congress  has  the  exclusive  regulation  of  commerce  between 
the  states,  yet  it  is  difficult  to  see  how  the  principles  laid  down  stop  short  of 
that  rule.     The  decision  is  certainly  a  very  important  limitation  of  the  prin- 
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ciples  laid  down  in  Paul  v.  Virginia,  8  Wall.  168,  if  it  does  not  seriously 
impair  that  case  as  an  authority. 

In  an  able  dissenting  opinion,  Mr.  Justice  Field  points  out  what  he  deems 
the  dangerous  tendencies  of  the  decision  in  overriding  the  reserved  rights  of 
the  states,  and  even  in  impairing  the  obligations  of  contracts,  which  the 
charter  of  the  appellant  certainly  was,  if.  the  Legislature  had  authority  to 
make  the  grant. 

In  Lee  v.  Kaufman  et  al.,  pending  in  the  Circuit  Court  of  the  United 
States  in  Virginia,  before  Hon.  R.  W.  Hughes,  district  judge,  the  title  to 
the  Lee  estate,  **  Arlington,"  is  involved.  It  has  been  owned  —  or,  at  least, 
claimed  and  occupied  —  by  the  United  States  as  a  fortification  and  national 
cemetery  for  many  years,  having  been  purchased  at  a  tax-sale  made  by  United 
States  tax-commissioners.  The  suit  is  against  officers  and  agents  of  the 
United  States  in  possession  —  or,  at  least,  that  defence  is  set  up  and  admitted 
by  the  demurrer.  Besides  the  important  legal  questions,  the  property  sued 
for  is  of  great  value  and  full  of  historic  associations.  These  seem  to  have 
quite  overcome  the  judge  (not  long  on  the  bench)  in  one  of  his  recent  de- 
cisions in  the  course  of  the  case.  As  stated,  the  defence  is  actual  occupation 
by  the  United  States,  by  its  officers  and  agents,  who  are  the  defendants  in  the 
suit  in  ejectment.  The  United  States,  by  the  attorney  general,  so  far  appeared 
as  to  suggest  its  possession  of  the  property  as  public  property,  for  more  than 
ten  years,  as  a  military  station  and  national  cemetery,  and  moved  the  dis- 
missal of  the  suit  for  want  of  jurisdiction.  A  demurrer  to  this  suggestion 
raised  the  question  whether  the  United  States  can  thus,  in  its  own  tribunals, 
be  indirectly  sued,  against  its  will,  by  process  against  its  officers  and  agents. 

In  a  printed  opinion  of  some  forty-three  pages,  the  learned  judge  sustains 
the  demurrer  and  retains  jurisdiction.  The  closing  paragraphs  are  these, 
and  are  illustrative : 

"A  case  of  such  consequence  will  naturally  ascend  from  this  forum  to  the 
lofty  and  most  profoundly  revered  tribunal  of  ultimate  resort  provided  by  the 
Constitution  of  the  United  States.  With  firm  judicial  confidence  I  sustain 
the  demurrer  of  the  plaintiff  in  this  cause,  and  direct  that  it  shall  proceed  to 
trial  on  the  merits.  If,  then,  it  shall  go  up  to  the  Supreme  Court,  as  I  doubt 
not  it  will  do,  I  shall  console  myself  with  the  memorable  reflection  of  Lord 
Nottingham,  in  the  case  of  the  Duke  of  Norfolk  —  I  am  not  ashamed  to  have 
made  this  decision,  nor  will  I  be  wounded  if  it  should  be  reversed."  As 
most  probably  it  will  be. 
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[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end  a  sylla- 
bus of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the  joor- 
nal  where  the  case  is  reported.] 
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Admiralty.  —  Collision,  — While  the  forward  one  of  two  vessels  pursuing  the 
same  course  has  the  right  of  way,  she  ought  not  to  thwart  or  embarrass  the 
other  in  passing  her ;  and,  if  she  is  wilfully  thrown  across  the  path  of  the 
overtaking  vessel,  and  a  collision  ensues,  she  cannot  recover,  though  the  rear 
vessel  be  not  without  fault — The  St.  Paul,  U.  S.  Dis.  Ct.  East.  iis.  Mich., 
C.  L.  N.,  Apr.  27,  p.  252. 

Liability  of  ship-owners  —  Service  of  process,  —  The  United  States  stat- 


ute of  1851  (9  Stat,  at  Large,  635J,  limiting  the  liability  of  ship-owners  to 
their  interest  in  the  vessel  and  her  freight,  is  applicable  to  foreign  vessels.  It 
is  a  regulation  of  commerce,  and  not  a  municipal  regulation.  Congress  has 
power  to  authorize  the  Supreme  Court  to  fix  by  rule  the  manner  of  serving 
process.  A  rule  providing  for  service  of  process  upon  an  attorney  is  valif 
and  jurisdiction  of  his  client  can  be  thus  acquired.  Sevinson  v.  Oceanic 
Nav.  Co.,  U.  S.  Cir.  Ct.  South.  Dis.  N.  Y.,  Alb.  L.  J.,  Apr.  18,-  p.  285. 


—  Libel  for  materials  —  Rights  of  mortgagee  —  Bona-fide  purchaser — 
Liens  —  Stale  claim.  —  1.  It  is  too  well  settled  to  need  the  citation  of 
authorities  that  the  lien  of  a  material-man  is  not  waived  bv  taking  the  nego- 
tiable paper  of  the  owner  or  master  of  the  vessel.  2.  The  court  considers 
how  far  a  mortgagee  is  to  be  regarded  as  a  bona-fide  purchaser  witiiout 
notice.  3.  That  it  is  well  settled  a  mortgagee  for  a  present  valuable  con- 
sideration is  a  bona-fide  purchaser  to  the  extent  of  his  mortgaee  interest,  but, 
even  if  no  money  be  allowed  at  the  time  the  moi'tgage  is  made,  if  upon  the 
faith  of  the  security  the  mortgagee  afterwards  advances  money,  or  becomes 
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liable  as  endorser,  to  that  extent  he  becomes  a  bona-fide  purchaser.  4.  Under 
the  circumstances  in  this  case  the  claimant  should  be  regarded  as  a  bona-fide 
purchaser,  the  libel  not  having  been  filed  until  two  years  after  his  claim 
accrued,  and  one  year  after  the  mortgage  was  ^iven  and  the  advances  made. 
— Fitzgerald  v.  Schooner  Richmond,  U.  S.  Dis.  Ct.  East.  Dis.  Mich.,  C.  L. 
N.,  Mar.  23,  p.  216. 

Ijien —  The  signer  of  a  stipulation  has  no  lien  on  the  vessel.  —  The  owner 


was  in  a  foreign  port  with  the  vessel  which  was  libelled.  The  libellant  in 
this  case,  at  the  request  of  the  owner,  si^ed  the  usual  stipulation  for  the 
release  of  the  vessel,  and  afterwards  paid  the  amount  that  was  decreed  against 
the  vessel,  and  brought  this  libel  against  the  vessel,  which  had  been  trans- 
ferred to  obtain  the  amount  he  had  paid.  Held^  that  he  had  no  lien  on  the 
vessel  in  admiralty.  —  Young  v.  Barge  Robinson,  U.  S.  Dis.  Ct.  East.  Dis. 
Wis,,  C.  L.  N.,  Mar.  30,  p.  220. 

Appeal.  — Bill  of  exceptions.  —  A  bill  of  exceptions  can  be  settled  and  allowed 
onlv  by  the  judge,  and  when  it  receives  his  signature  it  should  be  complete, 
an<f  nothing  lett  to  be  settled  by  the  agreement,  recollection,  or  judgment  of 
counsel,  clerk,  or  other  person."  It  is  a  record,  and,  like  any  other  record,  is 
not  to  be  established  by  parol  testimony,  but  must  carry  on  its  face  the  evi- 
dence of  its  own  integrity  and  completeness.  While  what  is  familiarly 
known  as  a  skeleton  bill -^ that  is,  a  bill  which  provides  for  the  subsequent 
copying  by  the  clerk  into  it,  and  tis  a  part  of  it,  some  paper  or  document  —  is 
alloweo,  yet,  to  make  such  a  bill  valia  and  complete,  these  rules  must  be  re- 
garded :  i.  The  bill,  in  referring  to  such  paper  or  document,  must  purport 
to  incorporate  it  into,  and  make  it  a  part  of,  the  bill.  A  mere  reference  to 
it.  although  such  as  to  identify  it  bevond  doubt,  or  a  statement  that  it  was  in 
evidence,  is  not  sufficient.  2.'  The  clocument  must  itself,  at  the  time  of  the 
signature  of  the  bill,  be  in  existence,  written  out,  and  complete.  3.  It  must 
be  annexed  to  the  bill,  and  referred  to  as  annexed,  or  it  must  be  so  marked 
by  letter,  number,  or  other  means  of  identification  mentioned  in  the  bill,  as 
to  leave  no  doubt,  when  found  in  the  record,  that  it  is  the  one  referred  to  in 
the  bill ;  and  these  means  of  identification  must  be  obvious  to  all,  so  that 
any  one  examining  the  record  can  know  what  document  is  to  be  inserted,  or, 
after  insertion,  that  the  clerk  has  made  no  mistake.  Where,  after  all  the 
testimony  has  been  heard,  but  before  the  argument*^  have  commenced,  one  of 
the  parties  ascertains,  or  has  good  reasons  to  believe,  that  one  of  his  adver- 
sary s  witnesses  has  been  compelled  by  such  adversarj'  to  testify  falsely 
against  him,  he  is  not  obliged  to  wait  until  after  the  verclict,  and  tnen  seek 
a  remed}-  for  the  wrong  by  a  motion  for  a  new  trial,  but  may  immediately 
call  the  attention  of  the  court  to  the  matter  and  have  it  investigated,  and,  if 
true,  the  fact  made  known  to  the  jury  before  retiring  to  consider  of  their 
verdict.  When  the  attention  of  the  court  is  called  to  such  a  matter,  it  may 
investigate  it  openly  in  the  presence  of  the  jury,  or,  in  the  first  instance, 
privately  and  out  of  the  hearing  of  the  jury.  1*116  latter  is  the  preferable 
course,  unless  the  fact  of  such  charge*  has  in  some  way  reached  tne  ears  of 
the  jurj',  in  which  case  it  may  be  better  that  the  jury  know  the  entire  truth, 
rather  than  render  a  decision  with  a  suspicion  in  their  minds  of  something 
-UTong.  —  Atchison  &  Nebraska  R.  R.  Co.  v.  Wagner,  Sup  Ct.  Kan.,  Am.  L. 
Reg.,  March,  p.  186. 

Assumpsit.  —  As  between  joint  otvners  of  a  vessel.  —  Where  the  joint  owners 
of  a  vessel  have  agreed  upon  the  share  of  profits  in  their  business  to  be  re- 
ceived by  each  owner,  and  have  appointed  one  of  their  number  general 
agent  or  managing  owner,  with  the  power  of  disbursing  the  dividends,  assump' 
axt  will  lie  against  such  owiier  for  failure  to  pay  over  such  dividends  ascer- 
tained to  be  due.  —  Steelman  v.  Doughty,  Sup.  Ct.  Penn.,  W.  N.  C,  Mar. 
21,  p.  166. 

Attachmknts.  —  Simultaneously  levied.  —  Where  two  several  creditors  simul- 
taneously attach  a  debtor's  real  estate,  consisting  of  an  equity  of  redemption, 
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as  between  themselves  an  undivided  half  thereof  becomes  holden  as  attached 
on  each  writ,  and  the  equity  may  be  sold  in  moieties  upon  executions  reoov- 
ered  upon  such  writs,  one  undivided  half  upon  each  execution,  where  neither 
moiety  is  sold  upon  the  execution  for  a  sum  exceeding  the  amount  due  thereon. 
"Where  an  officer  in  his  return  of  a  sale  of  an  e(^uity  upon  execution  declares 
that  he  published  in  a  certain  newspaper  the  notice 'which  the  statute  requires 
to  be  given,  it  is  not  competent  for  the  debtor,  or  any  one  claiming  under 
him,  to  contradict  the  officer's  return  by  the  production  of  such  newspaper, 
showing  the  return  to  be  untrue.  There  is  no  legal  necessity  of  returning 
to  the  clerk's  office,  within  any  definite  time,  the  execution  upon  which  an 
equity  has  been  sold  by  an  officer,  in  order  to  make  the  sale  valid  as  against 
a  subaeguent  purchaser.  The  registry  of  deeds  (by  statute)  discloses  the  s^tate 
of  the  title  in  such  case.  True  v.  Emery,  Supt  Ct  Me.,  Am.  L.  Reg.,  March, 
p.  156. 

Attorxky  and  Client.  —  Special  retainer,  —  Where,  in  a  contract  between 
an  attorney  and  his  client,  the  attorney  has  accepted  a  special  retainer  to  do 
all  that  is  reouisite  in  settling  an  estate  for  a  fixed  sum,  the  client  is  en- 
titled to  a  creait  for  whatever  the  attorney  may  receive  under  an  order  by  a 
chancellor  in  another  state,  granting  a  certain  sum  as  solicitor's  costs. — 
Preman  v.  Shreve,  Sup.  Ct.  Penn.,  W.  N.  C,  Apr.  18,  p.  246. 

Bailment.  —  Evidence  of  negligence.  —  The  Safe  Deposit  Company  of  Pitts- 
burgh, being  engaged  in  the  business  of  receiving  valuables  for  safe-keeping, 
rented  to  the  plaintiff  a  small  safe  in  their  vault,  to  which  the  plaintifi'  alone 
held  the  keys,  the  company  having  no  access  thereto  nor  information  as  to 
the  contents  thereof,  their  liability  being  by  express  agreement  limited  to  the 
keeping  of  a  constant  and  adequate  guard  upon  the  safe,  the  prevention  of 
access  of  any  other  renter,  and  to  protection  against  dishonesty  by  any  of  the 
company's  employees.  In  an  action  against  tne  company  for  negligence,  by 
the  renter  of  a  safe,  the  plaintiff  testified  that  he  deposited  certain  bonds 
therein ;  that  he  was  in  the  habit  of  opening  the  safe  from  time  to  time  to  cut 
off  coupons,  etc. ;  and  that  on  a  certain  occasion  he  discovered  that  a  portion 
of  the  bonds  were  missing,  the  other  bonds  and  contents  of  the  safe  being  un- 
touched. The  lock  showed  no  indication  of  having  been  tampered  with,  and 
the  evidence  on  the  part  of  the  company  tended  to  show  that  a  diligent  guard 
had  been  kept  over  the  plaintitTs  safe,  and  that  the  plaintiff  alone  had  had 
access  thereto ;  held^  that  the  mere  loss  of  the  plaintitTs  bonds  was  of  itself 
sufficient  evidence  of  negligence  to  charge  the  defendants,  and  to  cHimjiel 
them  to  give  some  explanation  of  the  loss.  Held^  farther^  that  the  disap- 
pearance of  the  plaintiff^s  bonds  created  a  presumption  of  want  of  ordinary 
care,  and  that  all  the  evidence  calculated  to  rebut  that  presumption   was 

roperlv  left  to  the  jurv.  —  Safe  Deposit  Co.  v.  Pallock,  Sup.  Ct.  Penn.,  W. 

'.  C.,  Apr.  4,  p.  193. 

Banks.  —  Limit  of  authority  of  bank  cashiers  to  certify  checks.  —  Where  a 
check  on  its  face  shows  that  it  wivs  not  drawn  in  the  usual  course  of  business 
and  is  not  a  commercial  check,  the  cashier  of  the  bank  on  which  it  is  drawn 
has  no  power  to  bind  the  bank  by  certifj-ing  the  check  as  good.  Accordini^ly, 
where  a  check  payable  to  bearer  had  endorsed  upon  it  the  w-ords  '*  To  liold 
as  collateral  for  1,000  P.  T.  oil,  "  etc.,  hcld^  that  an  endorsement  by  the  cash- 
ier that  it  was  good  when  properly  endorsed  would  not  bind  the  bank.  Dor- 
sey  V.  Abrams,  Sup.  Ct.  Penn.,  Alb.  L.  J.,  Mar.  9,  p.  189. 

Bankruptcy.  —  Coynposition  proceedings.  —  Although  the  bankrupt  has  acted 
in  utter  disregiird  of  the  rigiits  of  his  creditors,  andit  is  probable  that  he  will 
profit  by  the  composition,  yet,  if  looking  at  the  assets  of  the  est*ite.  it  is^  h{>- 
>arent  that  the  pecuniarv  interests  of  the  creditors  will  be  better  pnmioted 
)y  the  composition  than  by  administering  the  estate  in  bankruptcy,  the  t^urt 
has  no  alternative  but  to  confirm  the  resolution  of  composition. "  Re  Allen, 
U.  S.  Dis.  Ct.  North.  Dis.  N.  Y.,  N.  B.  R.,  Feb.  15,  p.  lo7. 
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CompoaUion  proceedings — Powers  of  register.  —  In  composition  proceed- 


ings the  register  has  power,  subject  to  the  reviewing  power  of  the  court,  to 
conduct  the  enquiries  to  be  macle  of  the  debtor,  and  to  take  down  the  sub- 
Btance  of  his  answers,  and  to  adjourn  the  meeting  with,  and  in  some  cases 
without,  the  consent  of  the  parties,  but  not  to  conduct  a  written  examina- 
tion upon  things  in  general,  like  one  in  bankruptcy,  nor  to  permit  all  the 
enquines  and  inve^^tigations  which  would  be  proper  in  bankruptcy.  In  most 
cases  the  register  is  justified  in  refusing  to  permit  the  enquiries  to  extend 
bevond  the  day  of  the  meeting.  He  Proby,  U.  S.  Dis.  Ct.  Mass.,  N.  B.  R., 
Feb.  15,  p.  175. 

Ckmiposition  proeeedinps.  —  A  resolution  of  composition  waa  adopted,  in  this 


case,  by  which  the  creditors  agreed  to  accept  notes  of  a  new  firm,  to  be 
composed  of  two  members  of  the  old  firm  and  such  other  person  or  persons, 
if  any.  as  they  might  associate  with  them,  with  a  fresh  capital  of  at  least 
$20,000,  whicH,  if  borrowed,  should  not  be  withdmwn  until  the  coniposition 
was  paid.  The  new  firm  was  formed  of  all  the  members  but  one  of  the  old 
firm,  with  the  capital  reouired,  and  a  deed  of  release  was  signed  by  the  cred- 
itors. The  capital  had  oeen  borrowed  and  was  repaid  soon  after.  The  new 
firm  paid  the  nrst  and  second  instalments  of  the  composition,  but  stopped 
pavTnent  on  the  third.  A  day  or  two  before  this  the  case  had  been  dismissed. 
HeM,  that  the  dismissal  should  not  be  vacated  and  the  cjise  sent  back  into 
bankruptcy,  because  (1)  creditors  of  the  new  firm  could  not  prove  their  debts 
or  be  paid  in  this  proceeding,  and  (2)  because  the  remaining  partner,  himself 
innocent,  lost  his  opportunity,  by  tne  discharge,  of  seeing  tnat  the  compo- 
sition was  faithfullv  and  fully'carfied  out  —  Rt  Ewing,  U.  S.  Dis.  Ct.  Mass., 
>\  B.  R.,  Feb.  1,  p.  109. 

Compositum  proceedings.  —  When  upon  looking  at  the  assets  of  a  bankrupt's 


estate  it  is  evident  that  the  interests  of  the  creditors  will  be  better  promoted 
by  a  pr«»po3ed  composition  than  by  administering  the  estate  in  bankruptcy, 
tfie  court  has  no  alternative  but  to  confirm  the  resolution  of  composition, 
notwithstanding  previous  acts  of  the  bankrupt  in  disregard  of  the  interests  of 
hU  creditors.  —  Re  Allen,  U.  S.  Dis.  Ct.  North.  Dis.  >i.  Y.,  Alb.  L.  J.,  Mar. 
2,  p.  170. 

Conflict  of  laws — Priority  of  United  States.  —  Where  an  adjudication  has 


been  had  and  an  assignee  under  the  state  law  has  surrendered  the  estate  in  his 
hands,  the  rights  of  creditors  are  to  be  determined  by  the  court  under  the 
provisions  of  the  bankrupt  law,  and  not  under  those  of  the  state  law.  Where 
leave  has  been  gninted  to  a  creditor,  pursuant  to  the  provisions  of  section 
610.>,  to  proceed  in  a  cause  which  was  then  pending,  a  judgment  obtained 
therein  is  valid,  although  the  assignee  is  not  made  a  party.  Interest  upon 
the  claim  accruing  after  the  commencement  of  the  proceedings  is  allowed. 
Where  the  United  States  has  recovered  a  judgment  m  such  an  action,  such 
judgment  including  the  damages,  costs,  and  interest,  is  entitled  to  priority, 
and  no  proof  of  the  chiim  need  be  made.  —  Re  Bensefield  &  Poole  Mfg.  Co., 
U.  S.  Dis.  Ct  North.  Dis.  Ohio,  N.  B.  R.,  Feb.  15,  p.  153. 

Effect  of  composition  proceedings.  —  Provable  debts  created  by  fraud  are 


included  in,  and  bound  by,  a  composition  in  bankruptc'y.  An  injunction  to 
restrain  the  prosecution  of  an  action  against  the  bankrupt  in  a  state  court, 
during  the  pendency  of  a  composition,  is  proper  where  instalments  of  the 
composition  have  been  tenderetf  to  the  creditors ;  and  the  bankrupt  is  not  per- 
mitt<^d  to  plead  the  composition  as  a  bar  to  the  action.  —  Re  Shafer,  U.  S.  Dis. 
C^  Dis.  N.  J.,  N.  B.  R..  Feb.  1,  p.  116. 

—  Firrn  debt  secured  by  individual  pledge.  —  Where  the  individual  property 
of  one  of  the  members  of  a  firm  is  pledged  for  a  debt  of  the  firm,  tne  cred- 
itor may,  and  indeed  is  bound  to,  prove  at  the  request  of  the  separate  credit- 
ors his  whole  debt,  without  deduction  against  the  joint  assets ;  but  can  only 
prove  the  deficiency,  after  disposing  of  Uie  securitv,  against  the  separate  as- 
sets of  such  partner.    Evidence  is  always  admissible  between  the  principal 
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and  surety  to  show  what  their  equitable  rischts  towards  each  other  are.  —  lU 
May,  r.  ^.  Dis.  Ct.  Mass.,  N.  B.  R.,  Feb.  io,  p.  192. 

Fraudulent  transfer  —  Effect  of  adjudication  upon  execution  lien.  —  A  sale 


for  a  valuable  consideration  by  one  partner  to  another,  when  the  firm  is  in- 
solvent, does  not  of  itself  constitute  rraud,  either  actual  or  constructive.  Xo 
lien  attaches  where  an  execution  is  levied,  after  the  defendant  in  the  execu- 
tion is  adjudicatt»d  a  bankrupt  Russell,  assignee,  v.  McCord,  assignee,  U.  S. 
Dis.  Ct  West  Dis.  Mich.,  C.  L.  N.,  Apr.  20,  p.  246. 

—  Homestead  allowed  under  state  law.  —  The  interest  of  a  tenant  in  com- 
mon, not  exceeding  $r),000  in  value,  in  the  dwelling-house  and  land  actually 
occupied  by  him  im  a  homestead  is,  by  the  Nevaaa  Constitution  and  lawN 
exempt  from  forced  sale.  —  Re  tSwearinger,  U.  S.  Dis.  Ct.  Dis.  Nev.,  N.  B.  R.. 
Feb.  1,  p.  138. 

—  Judgment  lien  —  Homestead  exemption.  —  A  dischai^e  in  bankruptcy  will 
not  release  the  lien  of  a  judi^^ment  which  was  not  proved.  The  lands,  etc. 
claimed  to  be  exempt  under  the  homestead  exemption  law  of  Gei>r!ria 
must  be  laid  off  and  designated  as  such  homestead  before  the  debtor  i?  en- 
titled to  such  exemption ;  and  this  although  such  lands  had  been  previi»U'.ly 
set  apart  to  him  in  proceedings  in  bankruj)tcv  as  exempt  under  such  law.  — 
Dorsey  v.  Mumford,  Sup.  Ct  Ga.,  N.  B.  R.,  !t\'b.  15,  p.  181. 

—  Knofioledge  of  insolvency.  —  A  person  being  a  merchant  or  trader,  is  \t\$o\  - 
vent  when  unaole  to  pay  iiis  debts  as  they  mature  in  the  ordinary  course  of 
business.  The  word  knowledge^  in  section  34,  as  amended,  of  the  Bankrupt 
Act,  means  actual  knowledge  as  contradistinguished  from  constructive  knowl- 
edge. A  person  having  notice  of  such  a  state  of  facts  in  regard  to  the  tinan- 
cial  atfairs  of  the  bankrupt  as  in  law  constitute  insolvency,  either  as  that 
term  denotes  when  applied  to  a  merchant  or  trader,  or  when  used  in  its  g»en- 
eral  and  popular  sen>e,  must  be  presumed  to  have  actual  knowletlge,  u|Km 
receiving  any  payment,  assignment,  or  conveyance  from  the  bankrupt  that 
the  same  is  a  fraud  upon  the  Bankrupt  Act.  —  He  Hauck,  U.  S.  Dis.  Ct-  Iowa, 
N.  B.  R.,  Feb.  15,  p.  158. 


—  Meaning  of  **tradestnan.''  —  1.  The  word  **  tradesman,"  in  section  5110 
of  the  Revised  Statutes  of  the  United  States,  has  a  very  limited  signification. 
The  expression  is  imported  fr<»m  the  English  bankruptcv  act,  and  mean^  a 
smaller  merchant  or  shop-keeper.  2.  A\  nere  a  firm  whic^i  became  bankrupt 
had  been,  as  large  stocKholders,  connected  with,  and  were  the  principal 
officers  of,  a  manufacturing  corporation  not  in  bankruptcy ;  held,  uint  ^Ulh 
connection  did  not  of  it«ielf  constitute  the  bankrupts  merchants  or  tmdesmer., 
and  that,  although  outside  of  the  business  of  the  corporation,  they  borrowt  d 
largely  and  owned  a  farm  and  carried  on  business  in  connection  therei^iih. 
but  did  not  carry  on  any  business  of  merchandising,  or  hold  themselves  outt»> 
the  community  as  merchants,  thev  were  not  **  merchant*  or  tradesmen  * 
within  the  meaning  of  the  law,  and  their  failure  to  keep  ''proper  books'  of 
account"  was  not  ground  for  refusing  a  discharge  in  bankruptcy.  —  Re 
Stickney,  U.  S.  Cir.  Ct  Ejist  Dis.  Mo.,  C.  L.  J.,  Apr.  5,  p.  205. 

—  Mortgaqe  to  secure  future  advances.  — A  mortgage  executed  by  a  bankrupt 
prior  to  tlio  commencement  of  the  proceedings  in  bankruptcy,"  to  secure  a 
present  indebtedness  and  also  future  advances  of  goods  to  be  made  by  the 
mortgagee,  is  a  valid  security  for  such  indebtecmcss  and  the  anioiint  vf 
advances  actually  made.  A  mistake  in  the  description  of  the  prt»niis*'->»  in 
such  mortgage  may  be  corrected  as  against  the  assignee  of  the  mortgagvor 
subsequently  appointed.  Where  the  mortgagee  Inis  proved  his  debt  a<  a 
secured  claim  in  the  proceedings,  an  action  to  foreclose  the  mortgage  shoujJ 
be  brought  in  the  bankrupt  court  by  leave  of  the  court  first  obtained.— 
Schulze,  assignee,  v.  Bolting,  U.  S.  Dis.  Ct.  West.  Dis.  Wis.,  N.  B.  K,  Feb. 
15,  p.  107. 
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Petition  for  discharge  should  state  what.  —  A  petitioner  for  discbarge  in 


bankruptcy  should  clearly  state  from  what  debts  he  desires  to  be  discharged. 
Where,  in  involuntary  proceedings  against  one  who  is  a  member  of  a  part- 
nership, the  bankrupt  files  his  petition  for  a  discharge,  giving  no  schedule  of 
firm  debts  and  assets,  nor  praym^  for  a  discharge  from  firm  liabilities,  the 
discharge  granted  upon  sucn  petition  will  only  relieve  him  from  his  individ- 
ukI  indebtedness.  —  Covey  v.  Perry,  Sup.  Ct.  Me.,  N.  B.  R.,  Feb.  15,  p.  147. 

Pleading  jurn^dictional  alleaations  in  petition.  —  Residence  or  carrying  on 


of  business  m  the  district  for  ^ix  months  is  a  jurisdictional  fact,  and  tne  peti- 
tion must  contain  an  allegation  showing  it.  But,  upon  an  application  for 
a  discharge,  the  creditors  may  show  that  the  alleged  ground  of  jurisdiction 
did  not  exist.  In  a  proceeding  against  a  copartnership  the  court  must  ac- 
quire jurisdiction  over  all  the  members  of  the  firm  in  order  to  have  jurisdic- 
tion over  any  of  them.  Where  the  petition  against  a  copartnership  alleged 
ad  the  ground  of  jurisdiction  that  all  the  members  of  the  firm  had  resided  in 
the  district  for  the  necessary  period,  the  fact  that  one  of  such  members  has 
not  so  resided  defeats  the  jurisdiction  of  the  court  as  respects  the  entire  case. 
—  Re  Beals.  U.  S.  Dis.  Ct.  South.  Dis.  N.  Y.,  N.  B.  R.,  Feb.  1,  p.  107. 

Rights  of  assignee  in  state  courts. — If  the  assignee  does  not  choose  to  become 


a  party,  voluntarily,  to  a  suit  pending  in  the  name  of  the  bankrupt,  the  court  in 
which  such  suit  is  pending  has  no  pow(?r  or  authority  to  make  nim  a  party  or 
to  compel  him  to  submit  to  its  jurisdiction  and  control.  Where  the  assignee 
intervenes  at  a  proper  time  to  defend  a  suit  pending  against  a  bankrupt,  he 
has  no  right  to  demand  a  stay  of  i>roceedings,  nor  can  he  plead  the  final  dis- 
charge inl)ar ;  the  Bankrupt  Act  gives  these  privileges  to  tne  bankrupt  alone. 
The  jurisdiction  of  state  courts  over  pending  actions  is  not  afiected  by  the 
adjudfication  or  discharge  of  a  defendant,  unless  such  adjudication  or  discharge 
is  pleaded.  An  appellate  tribunal  will  take  cognizance  only  of  matters  ap- 
pearing upon  the  record  of  the  court  below.  A  discharge  oDtained  pending 
the  appeal  cannot  be  pleaded  in  the  appellate  court.  Section  21  of  the  Bank- 
rupt Act  (U.  S.  Rev.  §tat.,  sec.  610G)  does  not  apply  to  appellate  tribimals.  — 
Serra  6  Hijo  v.  Hoflinan,  Sup.  Ct.  La.,  N.  B.  R.,  Feb.  1,  p.  124. 

Rights  of  surety.  —  Prior  to  the  commencement  of  the  proceedings  the 


bankrupt  sold  his  interest  in  a  firm  of  which  he  was  a  member  to  E.,  his 
partner,  at  the  same  time  agreeing  to  pay  all  the  firm  debts,  and  to  indemnify 
J5.  against  any  liability  thereon.  Held,  that  as  between  themselves  the  bank- 
rupt became  the  principal  debtor,  and  E.  surety  for  him  as  to  all  the  debts  of 
the  firm,  and  that  E.  could  not  make  proof  for  the  respective  differences 
between  the  total  amount  of  the  firm  debts  and  the  dividends  which  the 
estate  will  pay  thereon  as  a  contingent  debt  under  section  5068,  when  he  has 
not  paid  any  part  of  such  differences.  —  Re  Phelps,  U.  S.  Dis.  Ct.  South. 
Dis.  N.  Y.,  N.  B.  R.,  Feb.  1,  p.  144. 

Rights  of  pledgee.  —  The  rights  of  a  pledgee  are  not  impaired  or  affected 


by  any  of  the  provisions  of  the  bankrupt  law.  Nor  are  they  impaired  by 
his  failure  to  appear  in  tlie  bankruptcy  court  and  refusal  to  oecome  a  party 
to  the  proceeding  by  proving  his  debt.'  Where  the  pledge  hits  been  made  in 
good  faith,  and  for  a  valuable  consideration,  the  assignee  cannot  disregard 
the  contract  and  recover  the  property.  A  refusal  b}^  the  pledgee  to  sur- 
render the  property  to  the  assignee  unless  he  redeems  is  not  equivalent  to  a 
conversion-  —  Yeatman  v.  New  Orleans  Sav.  Inst.,  U.  S.  Sup.  Ct.,  N.  B.  R., 
Feb.  16,  p.  187. 

Waiver  of  security  by  proof  of  ^laim,  —  Where  a  secured  creditor  has 


proved  his  claim  without  stating  the  fact  that  such  claim  was  secured,  and 
has  received  a  dividend  thereon,  if  those  interested  in  the  distribution  of  the 
estate  do  not  take  a^lvantage  of  the  forfeiture  of  the  security  caused  thereby, 
third  parties,  not  being  so  interested,  have  no  sttmding  to  do  so.  The  bank- 
rupt, previoas  to  the  commencement  of  the  proceedings,  sold  certain  premises. 
Parties  who  had,  prior  to  the  conveyance,  performed  work  upon  the  premises 
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subsequently  filed  a  Hen  therefor,  and  proved  their  claim  in  the  bankruptcv 
proceedings,  but  neglected  to  state  that  it  was  secured  by  the  lien,  anS 
received  a  dividend.  In  an  action  to  foreclose  the  lien,  heldj  that  the  CTantee 
of  the  premiHos  could  not  claim  that  the  lien  was  thereby  released.  —  Bassett 
v.  Baird,  Sup.  Ct.  Penn.,  N.  B,  R.,  Feb.  16,  p.  177. 

What  fraud  avoids  discharge. — The  "fraud*'  referred  to  in  the  33d  sec- 
tion of  the  Bankrupt  Act  (U.  S.  Rev.  Stat.,  sec.  5117)  is  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude  or  intentional  wrong,  and  not  im- 
plied fraud,  or  fraud  in  law,  which  may  exist  without  the  imputation  of  bad 
faith  or  immoralitv.  —  Neal  v.  Scruggs,  U.  S.  Sup.  Ct.,  N.  B.  R,  Keb.  1, 
p.  102. 

Who  is  a  merchant  or  tradesman.  —  A  saloon-keeper  who  purchases  liquors 

and  cigars  in  quantities,  and  some  on  credit,  and  sells  them  at  retail  for  cash 
and  on  credit,  is  a  merchant  or  tradesman  within  the  meaning  of  the  7th  sub- 
division of  section  5110. — Re  Sherwood,  U.  S.  Dis.  Ct.  South.  Dis.  N.  Y., 
N.  B.  R.,  Feb.  1,  p.  112. 

Bills  akd  Notes.  —  Notice  of  protest  by  mail  —  Certificate  of  notary  — 
Meaning  of  ^^ mailed."  —  1.  Wliere  a  baMcer  makes  use  of  the  public  mail 
in  forwarding  a  note  for  collection,  and,  through  its  interference  or  neglect, 
the  letter  containing  the  note  is  not  delivered  to  the  receiving  bank,  it  dv>e» 
not  excuse  the  endorser,  even  though  the  interference  was  caused  by  the 
post-master's  knowledge  that  the  receiving  bank  had  failed,  and  the*|H>st- 
master  believed  he  wtis  doing  the  forwarding  bank  a  favor  by  returning  the 
letter.  Althout^h  a  bank  fails  pending  the  forwarding  of  a  letter  containing 
a  note,  it  is  fair  to  presume  that  its  busines^t,  in  the  way  of  present! ue 
notes  for  payment,  will  continue,  and  the  failure  of  such  bank,  althoui^n 
causing  some*  fifteen  days*  delay  in  the  presenting  of  a  note,  does  not  release 
the  endorser.  2.  It  is  not  necessary  to  prove  tnat  the  postage  was  prepaid 
on  a  notice  sent  by  mail  of  the  dishonor  of  a  note.  When  the  notary  swears 
that  a  notice  was  "  mailed,"  it  covers  all  the  requisites  of  notice.  3.  It  seems 
that  the  Supreme  Court  will  review  the  evidence  on  the  question  as  to  what 
constitutes  due  diligence  under  the  law  merchant.  —  Pier  v.  Heimichshofen, 
Sup.  Ct.  Mo.,  C.  L.  J.,  Apr.  12,  p.  285. 

Bonds. — Municipal  securities —  Conflicting  decisions.  —  1.  The  Supreme  Court 
of  the  United  States  having  held  the  **  Township  Railroad  Aid  Act"  of  Mis- 
souri constitutional  (Cass  County  v.  Johnson,  5  C.  L.  J.  50  ij,  it  is  the  dutv 
of  the  Circuit  Court  to  follow  that  judgment,  notwithstanaing  the  latter 
decision  of  the  Supreme  Court  of  Missouri  in  The  State  v.  Brassfield.  ± 
Where  negotiable  commercial  securities  are  issued  and  ne^tiated  hefu»rf 
there  is  any  decision  by  the  courts  of  the  state  against  the  vahdity  of  the  act 
authorizing  their  issue,  the  Supreme  Court  of  the  United  States  does  not 
consider  itself  bound  to  follow  a  subsenuent  decision  of  the  local  courts  in- 
validating such  securities,  but  will  decide  for  itself  whether,  under  the  Con- 
stitution and  laws  of  the  state,  such  securities  are  valid  or  void.  — Koote  v. 
Johnson  County,  U.  S.  Cir.  Ct.  West.  Dis.  Mo.,  C.  L.  J.,  May  8,  p.  345. 

Union  Pacific  construction  bonds  —  Agreement  to  take  up  the  old  bonfi»  and 

deliver  new  ones  in  their  place —  Construction  of  agreement  —  Severe  but  Just 
censure  upon  the  way  the  record  is  made  up.  —  Union  Pacific  R.  R,  Co.  v. 
Stewart;  Stewart  v.  Union  Pacific  R.  R.  Co.,  U.  S.  Sup.  Ct.,  C.  L,  N.,  Mar, 
23,  p.  211. 

Bonds,  Municipal.  —  Authority  to  issue  —  Railroad  bonds  —  Rights  of  hoiders. 
—  1.  The  court  adheres  to  tne  doctrine  laid  down  in  the  case  of  Sci>tland 
County  v.  Thomas.  2.  The  fact  that  before  the  bonds  were  issued,  but  not 
before  the  subscription  was  made,  the  parent  company  sold  and  assisted  a 
portion  of  its  route,  and  all  franchise  connected  there  ^ith,  to  the  Missouri, 
JCansas  &  Texas  Railroad  Company  does  not  alter  the  case.  3.  The  puix<hase 
was  apprised  by  the  law  that  power.existed  in  the  County  Court  to  issue  such 
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bonds  without  any  election  by  the  people,  and  there  was  nothing  on  their 
face  to  show  that  they  were  not  regularly  issued,  and  it  was  not  incumbent 
on  him  to  enquire  whether  the  railroad  company  had  pursued  all  the  regular 
steps  necessary  to  entitle  it  to  receive  the  bonds.  — Henry  County  v.  Nicolay, 
U.  S.  Sup.  Ct,  C.  L.,  N.,  Mar.  9,  p.  195. 

Prima-facie  ecue, — Where  pleas  admit  the  due  execution  of  a  bond 


declared  on,  the  plaintiff  has  a  prima-facie  case,  and  the  entr^r  of  a  compul- 
sory non-suit  is  error.  Where  the  plea  non  est  factum  is  required  bv  rule  of 
court  as  well  as  by  general  practice,  the  plea  ml  debet  is  demurrable.  The 
seal  of  a  corporation  to  a  bond  is  prima  facie  evidence  of  the  authority  of  the 
corporation  to  make  it.  The  fact  that  a  bond  calls  for  8  per  cent,  interest 
does  not  invalidate  the  obligation,  it  is  only  void  as  to  the  excess  over  the 
legal  rate  of  interest.  Berks  &  Dauphin  Turnpike  v.  Meyers,  6  Seig.  <&  R. 
16,  approved. — Parkinson  v.  City  of  Parker,  Sup.  Ct.  Penn.,  W.  N.  C, 
May  2,  p.  286. 

Official  bond,  master  in  chancery.  —  The  rule  of  law  that  if  a  sheriff  levies 


an  execution  during  his  first  term  of  office,  and  sells  or  collects  the  money 
during  his  second  term,  the  liability  is  upon  his  first  bond,  on  the  principle 
that  the  execution  of  a  writ  of  fieri  facias  is  an  entire  thing,  does  not  apply 
to  the  case  of  a  master  in  chancery  who,  having  entered  upon  the  execution 
of  a  decree  for  the  sale  of  lands  during  his  first  term  of  office,  does  not  com- 
plete it  and  collect  the  monev  until  his  second  term,  and  the  liability  in  the 
latter  case  is  upon  his  second  bond.  — McLain  v.  The  People,  Sup.  *Ct.  111., 
C.  L.  J.,  Mar.  22,  p.  227. 

Municipal  securities — Municipal  bonds  — Effect  of  over-due  coupons  —  Ne- 


gotiable paper —  Bonds  payable  to  bearer — Interest — Judgments  on  bonds,  — 
1.  Where,  to  a  municipal  iJond  which  has  several  vears  to  run,  an  over-due  and 
unpaid  coupon  for  interest  is  attached,  that  fact  does  not  render  the  bond  and 
the  subsequentlv-maturing  coupons  dishonored  paper,  so  as  to  subject  them, 
in  the  hands  of  a  purchaser  for  value,  to  defences  good  against  the  original 
holder.  2.  A  bona-fide  purchaser  of  negotiable  paper  "for  value,  before 
maturity,  takes  it  freed  from  all  infirmities  in  its  origin ;  the  only  exceptions 
being  where  the  paper  is  absolutely  void  for  want  of  power  in  the  maker  to 
is-aue  it,  or  where  the  circulation  is  prohibited  by  law  tor  the  illegality  of  the 
consideration.  Municipal  bonds  pavable  to  bearer  are  negotiable  instruments, 
and  subject  to  the  same  rules  as  otlier  negotiable  paper.  8.  A  purchaser  of 
a  municipal  bond  from  a  bona-fide  holder,  who  had  obtained  it  for  value 
before  maturitv,  takes  it  equally  freed  as  in  the  hands  of  such  holder,  though 
he  may  have  liad  notice  of  infirmities  in  its  origin.  4.  A  purchaser  of  a 
negotiable  security  before  maturity,  unless  personally  chargeable  with  fraud 
in  the  purchase,  can  recover  the  full  amount  of  tfie  security  against  the 
maker,  though  he  may  have  paid  less  than  its  par  value,  whatever  may  have 
been  its  original  infirmity.  5.  When  the  rate  of  interest  at  the  place  of 
contract  diners  from  the*^  rate  at  the  place  of  payment,  the  parties  may 
contract  for  either  rate,  and  the  contract  will  govern.  6.  Municipal  bonds  in 
Iowa,  drawing  10  per  cent  interest  before  maturity,  draw  the  same  interest, 
under  the  law  of  the  state,  after  maturity,  and  coupons  attached  to  such  bonds 
draw  6  per  cent,  after  maturity.  Judgments  in  that  state  entered  upon  such 
bonds  and  coupons  draw  interest  for  the  amount  due  on  the  bonds  at  the  rate 
of  10  per  cent,  a  year,  and  upon  the  amount  due  upon  the  coupons  at  the  rate 
of  6  per  cent,  a  year.  —  Cromwell  v.  County  of  Sac,  U.  S.  Sup.  Ct,  C.  L.  J., 
Mar.  15f  p.  209. 

CrviL  Damage  Laws.  —  Action  for  sale  of  intoxicating  liquors  to  husband. — 
1.  Threats  and  vulgarity  directed  bv  the  husband  to  the  wife,  unaccompanied 
by  physical  injury,  will  not  entitle  tier  to  recover  either  actual  or  exemplary 
damages  under  tlie  Iowa  statute  authorizing  the  wife  to  recover  for  injury  to 
ber  person  caused  by  the  sale  of  intoxicating  liquors  to  her  husband.  2.  The 
woras  *'in  person,"  as  used  in  that  statute,  mean  in  body,  and,  hence,  threat- 
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ening  language  or  vulgar  conduct  not  resulting  in  the  impairment  of  her 
healtn  does  not  constitute  a  ground  for  the  recovery  of  actual  dami^s.  3. 
There  can  be  no  exeniplary  damages  when  there  arc  no  actual  damages. 
—  Calloway  v.  Layton,  Sup/Ct.  Iowa,  C.  L.  J.,  Mar.  29,  p.  246. 

Common  Carriers. — Contract — Ultra  vires — Estoppel.  —  1.  Where  a  rail- 
road company  contracted  to  carry  certain  cattle  from  East  St.  Louis  to  Phila- 
delphia, in  wnich  contract  no  otner  company  was  named,  nor  was  anything 
saia  concerning  a  change  to  the  cars  of  any  other  company,  heldf  that,  not 
being  forbidden  bv  its  charter,  the  company  had  power  to  contract  for  ship- 
ments over  other  lines,  and  would  be  liable  in  all  respects  upon  the  other 
lines  as  upon  its  own  line.  2.  The  doctrine  of  ultra  vireSy  when  invoked 
for  or  agamst  a  corporation,  will  not  be  allowed  to  prevail  when  it  would  de- 
feat theends  of  justice  or  work  a  legal  wrong.  3.  An  agreement  made  by 
an  agent  beyond  his  authority,  through  compulsion  and  under  protest^  will  not 
affect  the  principal.  4.  Where  the  defendant  first  gave  as  a  reason  for  not 
forwarding  certain  cattle  on  Sunday,  that  he  had  not  the  reouisite  number  (»f 
cars,  and  afterwards  claimed  that  tne  law  of  the  state  forbict  the  shipment  of 
cattle  on  Sunday,  keld^  that  he  was  estopped  from  raising  the  latter  objec- 
tion. Where  a  party  gives  a  reason  for  his  conduct  toucning  anything  in- 
volved in  a  controversy,  he  cannot,  after  litigation  has  begun,  change;  his 
ground,  and  put  his  conduct  upon  another  and  different  consideration.  —  Ohio 
&  Mississippi  R.  R.  Co.  v  McCarty,  U.  S.  Sup.  Ct,  C.  L.  J.,  Apr.  12,  p.  287. 

CoNTKDERATE  States.  —  Law8  enacted  by  the  Confederate  States  —  Validity  — 
Sanction  by  a  state  —  Jurisdiction  —  J^ederal  courts  —  Statute  enforced,  but 
not  enacted,  by  a  state  —  Statute  sequestrating  property  of  loyal  citizens  — 
Validity  —  Denial  of  constitutional  privileges  —  Impairing  the  obligation 
of  a  contract  —  Passing  a  law  —  Enforcing  a  law  —  Belligerent  nghts  — 
Hostile  legislation  —  Seizure  of  trust  property  by  insurgents  —  Defence. — 
Tangible  property  —  Debts  —  ilnactments  of  insurrectionary  government-^ 
How  raliaated,  and  from  what  date  —  Government  de  facto  —  Confe-derate 
States  —  Extent  of  authority — Tests  —  Insurrectionary  government  —  Re- 
bellion. ^\»  TJie  Confederate  States  were  an  illegal  confederation  within  the 
prohibition  of  the  Constitution  against  the  making  of  any  treaty,  alliance, 
or  confederation  by  one  state  with  another ;  and  its  enactments,  therefore, 
were  void.  2.  Wliatever  efficacy  an  enactment  of  the  Confederate  States 
had  in  any  state  must  be  attributed  to  the  sanction  given  it  by  the  stfite. 
3.  Any  enactment,  from  whatever  source  ori^nating,  to  which  a  state  ffives 
the  force  of  law,  is  a  statute  of  the  stat«,  wtthin  the  meaning  of  the  clause 
of  the  amendatory  Judiciary  Act  of  18G7  relating  to  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States.  4.  A  statute  of  an  insurrectionary 
state  sequestrating  debts  owing  by  its  citizens  to  citizens  of  loyal  states  im- 

Sairs  the  obligations  of  the  contracts  and  is  void.  6.  Such  an  enactoient 
enies  the  constitutional  privileges  of  citizens  of  the  loyal  states.  6.  The 
constitutional  provision  which  prohibits  a  state  from  passing  a  law  impairing 
the  obligation  of  a  contract  equalljr  prohibits  it  from  enforcing  as  a  law  an 
enactment  of  that  character,  from  whatever  source  originating.  7.  The  con- 
cession of  belligerent  rights  to  the  Confederate  States  sanctioned  no  hostile 
legislation  against  the  citizens  of  other  states.  8.  The  seizure  in  insurrec- 
tionary territory  of  tangible  property  of  law-abiding  citizens  in  the  hands  of 
trustees  or  bailees  may  be  set  up  as  a  defence  to  actions  against  such  tru>tef^> 
or  bailees ;  but  debts  due  such  citizens  not  being  tangible  cannot  be  the  sub- 
ject of  a  seizure  which  shall  operate  as  pa3niient  of  such  debts.  9.  All  the 
enactments  of  an  insurrectionary  government  must  fall,  unless  the  insur- 
gents shall  establish  an  independent  power;  then  the  acts  shall  have  the 
operation  and  effect  of  those  of  an  independent  power  with  sovereign  au- 
thority, as  from  the  rising  of  the  insuT^ents.  10.  The  government  "of  the 
Confederate  States  was  a  government  de  facto  to  the  extent  only  requisite  to 
its  military  operations.  11.  Governments  rf«  fac^o  of  two  kinds  considered : 
(1)  Such  as  exist  after  the  regularly-constituted  authorities  have  been  expelled 
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by  it  from  their  seats  of  power  and  the  public  offices,  and  its  own  functiona- 
ries have  been  established  in  their  places,  so  as  to  represent  in  fact  the  sov- 
ereignty of  the  nation ;  (2)  Such  as  exists  when  a  portion  of  the  inhabitants 
of  a  country  have  separated  themselves  from  the  parent  State  and  established 
an  independent  government.  —  Williams  v.  Bruily,  U.  S.  Sup.  Ct  Rep., 
Apr.  24,  p.  481. 

Conflict  of  Laws.  —  Lex  loci  contractus  not  the  rule  unth  refet^ence  to  real 
estate.  —  1.  The  rule  that  a  contract  shall  be  judged  by  the  law  of  the  place 
in  which  it  is  made  is  not  applicable  to  real  estate,  wKich  can  be  conveyed 
only  according  to  the  law  of  tne  place  in  which  it  is  situated.  2.  The  statute 
of  the  late  temtory  of  Colorado  provided  that  foreign  corporations  should  file 
a  copy  of  the  charter,  or  other  evidence  of  their  incorporation,  within  thirty 
days  after  commencing  business  in  the  territory,  but  contained  nothing  to  in- 
dicate thut  this  was  a  condition  on  which  they  mi^ht  continue  in  business. 
But  it  did  provide  a  penalty  against  the  officers  tor  a  failure  to  file  such 
evidence,  ileldj  that  though  the  complainant  had  failed  to  comply  with  the 
statute  in  rei^pect  to  such  filing,  it  was  yet  capable  of  taking  a  mortgage  on 
real  estate  in  the  late  territory,  and  that  no  pronibition  to  con  tinue  in  business 
could  be  implied  from  the^^e  enactments.  Northwestern  Mutual  Life  Ins.  Co. 
v.  Overholt,  U.  S.  Cir.  Ct  Dis.  Col.,  C.  L.  J.,  Mar.  8,  p.  188. 

Right  of  Congress  to  regulate  inter-state  commerce.  —  Under  the  power 

given  to  Confj^ess  to  regulate  commerce  amon^  the  several  states,  control 
may  be  exercised  over  telegraphs ;  and  laws  or  states  in  conflict  with  con- 
gressional legislation  on  the  subject  are  invalid.  Accordingly,  a  law  of 
Florida  ^ving  an  exclusive  right  to  a  companv  to  maintain  a  telegraph  line 
in  a  portion  of  that  state  held  inoperative  against  a  company  entitled  to  the 

?Tivileges  of  the  act  of  July  24,  18B6,  in  relation  to  telegraphs.    Pensacola 
'el.  Co.  V.  Western  Union  Tel.  Co.,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Apr.  27, 
p.  251. 

Constitutional  Law.  —  What  is  due  process  of  law  —  Special  taxation. — ^An 
assessment  of  the  real  estate  of  plaintiflT  in  error  in  the  city  of  New  Orleans 
for  draining  the  swamps  of  that  city  was  resisted  in  the  state  courts,  and  is 
brought  here  by  writ  of  error,  on  the  ground  that  the  proceeding  deprives 
the  owner  of  his  property  without  due  process  of  law.  1.  The  origin  and 
history  of  this  provision  of  the  Constitution  considered  as  found  in  Magna 
Charta,  and  in  the  5th  and  14th  amendments  to  the  Constitution  of  the 
United  States.  2.  The  difficulty  and  the  danger  of  attempting  an  authorita- 
tive d3finition  of  what  it  is  for  a  state  to  deprive  a  pefson  of  life,  liberty,  or 
property  without  due  process  of  law  witnin  the  meaning  of  the  l4th 
amendment  suggested,  and  the  better  mode  held  to  be  to  arrive  at  a  sound 
definition  bv  the  annunciation  of  the  principles  which  govern  each  case  as  it 
arises.  3.  It^has  alreadv  been  decidea  in  this  court  that  due  process  of  law 
does  not  require  that  tlie  assertion  of  the  rights  of  the  public  against  the 
individual,  or  the  imposition  of  burdens  upon  his  propertv  for  the  public 
use,  should  in  all  cases  be  done  by  a  resort  to  the  courts  of  justice,  murray 
V.  Hoboken  Co.,  18  How.,  and  McMillan  v.  Anderson,  at  this  term.  4.  In 
the  present  case  we  hold  that  when  such  a  burden  or  the  fixing  of  a  tax  or 
assessment  is  by  the  statute  of  the  state  required  to  be  submitted  to  a  court 
of  justice  before  it  becomes  effectual,  with  notice  to  the  owners,  and  the  right 
on  their  part  to  appear  and  contest  the  assessment,  this  is  due  process  of  mw 
within  the  meaning  of  the  Constitution.  6.  Neither  the  corporate  agency  by 
which  the  work  is  done,  the  excessive  price  allowed  for  the  work  by  statute, 
nor  the  relative  importance  of  the  work  to  the  value  of  the  land  assessed,  nor 
the  fact  that  the  assessment  is  made  before  the  work  is  done,  nor  that  the 
assessment  is  unequal  as  regards  the  benefits  conferred,  nor  that  personal 
Judgments  are  rendered  for  the  amount  assessed,  are  matters  in  wnich  the 
j^eoeral  Constitution  control  the  state  authorities. — ^Davidson  v.  New  Or- 
leans, U.  S.  Sup.  Ct.,  Alb.  L.  J.,  Mar.  28,  p.  223. 

VOL.  4,  NO.  2  —  20 
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"Moberlv  machine  ehop  bonds  J** — ^This  is  an  action  upon  couponfl  from 


bonds  issued  by  the  defendant  The  bonds  styled  '*  Moberl^  machine  shop 
bonds"  are  dated  May  1,  1872,  and  contain  the  recitals  hereinafter  appeal^ 
ing.  They  were  issued  under  the  act  of  March  18,  1870  (Laws  1870,  p.  153), 
entitled  **  An  act  to  authorize  cities  and  towns  to  purchase  lands,  and  to  do- 
nate, lease,  or  sell  the  same  to  railroad  companies,  '  and  the  bonds  recite  this 
act  as  authority  for  their  issue,  and,  also,  that  at  the  election  228  votes  were 
cast  in  favor  01  the  proposition,  and  only  one  vote  was  cast  against  it.  The 
defendant  demurred  to  the  petition,  on  ttie  ground  that  the  act  of  March  18, 
1870,  under  which  the  bonds  issued,  was  unconstitutional. — Janott  v.  Mo- 
berly,  U.  S.  Cir.  Ct  West.  Dis.  Mo.,  C.  L.  N.,  Apr.  27,  p.  258. 

The   "Texas  cattle"  case. — 1.  A  statute  of  a  state  which  prohibits 


driving  or  conveying  any  Texas,  Mexican,  or  Indian  cattle  into  the  8tat« 
between  the  first  ^y  of  March  and  the  first  day  of  December  in  each  year  is 
in  conflict  with  the  clause  of  the  Constitution  of  the  United  States  that 
ordains  "Congress  shall  have  power  to  reflate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes."  Such  a 
statute  is  not  a  legitimate  exercise  of  the  police  power  of  the  state.  It  is  more 
than  a  quarantine  regulation.  2.  The  police  power  of  a  state  cannot  be  ex* 
ercised  over  a  subject,  such  as  inter-state  transportation  of  subjects  of  com- 
merce, confided  exclusively  to  Congress  by  the  Federal  Constitution.  3. 
While  a  state  may  enact  sanitary  laws ;  while,  for  the  purpose  of  self-pro- 
tection, it  may  establish  quarantine  and  reasonable  inspection  regulations ; 
while  it  may  prevent  persons  and  animals  suffering  under  contagious  or  in- 
fectious diseases  from  entering  the  state,  it  cannot  mterfere  with  transporta- 
tion into  or  through  its  borders  beyond  what  is  absolutely  necessary  tor  its 
self-protection.  4.  Neither  the  unlimited  powers  of  a  state  to  tax,  nor  anv  of 
its  large  police  powers,  can  be  exercised  to  such  an  extent  as  to  work  a 

Practical  assumption  of  the  powers  conferred  by  the  Constitution  upon 
iongress.  6.  Smce  the  range  of  a  state's  police  power  comes  very  near  to 
the  neld  committed  by  the  Constitution  to  Congress,  it  is  the  duty  olT  courts  to 
guard  vigilantly  against  any  needless  intrusion.  —  Hannibal  ^  St-.  Joseph 
K.  R.  Co.  V.  Husen,  U.  S.  Sup.  Ct.,  C.  L.  J.,  Mar.  1,  p.  170. 

Taxation  of  public  chanties. —  Article  9,  section  1,  of  the  Constitution, 


which  provides  that  the  Legislature  may  exempt  from  taxation  *' institutions 
of  purely  public  charity,"  la  not  to  be  restricted  in  its  application  to  institu- 
tions solely  controlled  and  administered  by  the  state,  but  extends  to  private 
institutions  oi^anized  for  purposes  of  pufelv  public  charity,  and  not  admin- 
istered for  gain.  The  act  of  May  14,  1874,  wtich  provides  that  **  All  hospitals, 
universities,  ♦  *  ♦  and  institutions  of  learning,  benevolence,  or  charity, 
with  the  grounds  thereto  annexed  and  necessary  for  the  occupancy  and  en- 
joyment of  the  same,  founded,  endowed,  or  maintained  by  public  or  private 
charity,  shall  be  exempt  from  taxation,"  is  not  unconstitutional.  The  books  of 
the  Library  Company'  of  Philadelphia  have  at  all  times  since  its  organization, 
in  1781,  been  freely  open  to  the  public  for  gratuitous  use  within  the  building; 
stockholders  of  the  company  and  subscribers  are  given  the  additional  privilege 
of  taking  books  from  the  building.  The  entire  income  of  the  company,  after 
the  payment  of  necessary  expenses,  is  devoted  to  the  purchase  of  new*  boo^ 
The  Board  of  Revision  o^  taxes  having  declared  the  property  of  the  company  to 
be  exempt  from  taxation  under  the  provisions  of  the  act  of  May  14,  1874, 
the  collector  of  delinquent  taxes  distrained  upon  the  property  of  the  com- 
pany for  the  amount  of  the  taxes  of  1876.  Upon  an  application  by  the  Li- 
brary Company  an  injunction  was  granted  by  the  common  pleas  retraining 
the  collector  from  further  proceeding.  Held,  that  the  Library  Company  of 
Philadelphia  was  a  charity,  under  article  9,  section  1,  of  the  Constituti<*n,  and 
the  act  of  May  14,  1874  (P.  L.  168),  and  that  the  imuaction  was,  therefore, 
properly  awanied. — Donohugh's  Appeal,  Sup.  Ct  Penn.,  W.  N.  C,  Apr.  4, 
p.  196. 

—  Prothonotary  of  Courts  of  Common  Pleas  —  Right  to  retain  fees,  ^Tbt 
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clauses  of  article  6,  section  7,  of  the  Constitution,  providing  respectively 
that  the  prothonotary  of  the  Courts  of  Common  Pleas  of  Philadelpnia  shall 
receive  a  fixed  salary,  to  be  determined  by  law,  and  that  all  fees  collected  in 
bis  office  shall  be  paid  into  the  county  treasury,  are  to  be  construed  together, 
and  the  prothonotary  will  not  be  compelled  to  pay  the  fees  into  the  treasury 
until  a  legislative  enactment  has  provided  for  a  fixed  salary  to  be  paid  to  him 
by  the  count  v.  Section  2  of  the  bchedule,  which  preserves  all  laws  and  rights 
existing  and  in  force  in  the  commonwealth  at  the  time  of  the  adoption  of  the 
Constitution,  is  operative  in  such  a  case.  The  act  of  March  21,  1876  (P.  L. 
13),  carried  into  etfect  article  17,  section  5,  of  the  Constitution,  regulating  the 
salaries  of  county  officers.  Held,  that  the  18th  section  thereof,  which  post- 
pones the  operatfon  of  the  act  until  the  terms  of  the  incumbents  then  in  of- 
fice shall  have  expired,  is  constitutional.  Per  Agnew,  C.  J. :  The  place  of 
the  claase  as  to  fees,  in  article  5,  section  7,  its  context  and  connection,  and 
the  reason,  intent,  fftid  spirit  of  the  provision,  all  unite  in  condemning  as 
illogical  and  unreasonable  the  view  that  this  clause  must  be  dislocated  trom 
it«  place  and  connection,  and  treated  as  an  independent  and  absolute  pro- 
vision for  the  immediate  payment  of  the  fees  of  the  office  into  the  county 
treasury,  and  this  conclusion  Herives  force  from  its  relation  to  other  parts  of 
the  Constitution  and  the  Schedule.  — Perot*s  Appeal,  Sup.  Ct.  Penn.,  W.  N. 
C,  Apr.  4,  p.  203. 

AJjidarit  of  defence  law.  —  The  acts  of  Assembly  authorizing  judgment 

to  be  entered  for  want  of  an  affidavit  of  defence  are  not  in  conflict  with  the 
provision  of  the  Constitution  securing  the  right  of  trial  by  jury.  —  Lawrence 
V.  Bonn.  Sup.  Ct.  Penn.,  W.  N.  C,  Mar.  28,  p.  187. 


Statute  of  state  held  not  to  impair  the  obligation  of  a  contract.  —  1.  The 

extent  to  which  mutual  obligations  mav  be  set  oft*  against  each  other,  when 
no  rights  of  third  parties  interfere,  is  wlioUy  within  the  power  of  legislative 
action.  2.  To  what  extent  this  right  of  set-oft'  may  be  asserted  against  ludg- 
ments,  and  what  class  of  obligations  may  be  so  set  off",  and  the  mode  of  auing 
it,  may  be  regulated  bj'  the  Legislature.  8.  A  statute,  therefore,  as  that  of 
North  Carolina,  passed  after  the  bank  or  its  commissioner  has  obtained  a 
judgment  which  authorizes  the  defendant  to  set  off"  against  it  the  circulating 
notes  of  the  bank  procured  after  the  judgment,  is,  as  between  the  bank  or  its 
commissioner  and  the  defendant,  valid,  and  does  not  impair  the  obligation  of 
the  contract  sued  on  or  of  the  judgment.  4.  But  if  the  rights  of  the  credit- 
ors of  the  bank,  or  any  one  else  mterested  in  the  jud^nent,  were  such  that  they 
would  have  a  right  to  have  the  judgment  paid  m  lawful  money,  the  case 
would  be  diflerent.  —  Blount  v.  Windley,  IT.  S.  Sup.  Ct.,  C.  L.  X.,  Mar.  2, 
p.  187. 

Executive  and  judiciary.  —  The  governor  is  the  absolute  judge  of  what 


official  communications  to  himself  or  his  department  may  or  may  not  be 
revealed.  He  is  exempt  from  the  process  ot  the  courts  whenever  engaged 
in  any  duty  pertaining  to  his  office;  and  he  is  the  sole  judge  of,  not  only 
what  his  oMcial  duties  are,  but  also  of  the  time  when  they  should  be  per- 
formed. The  governor,  the  secretary  of  the  commonwealth,  the  adjutant- 
general,  and  two  officers  of  the  militia,  being  subpoenaed  to  testify  before  the 
erand  jury  in  the  matter  of  an  investigation  into  a  certain  riot,  made  answer, 
tnrough  the  attorney-general,  that  tney  had  no  knowledge  of  the  matter 
except  what  they  learned  in  their  official  capacities;  that  such  matters  as 
they  could  testify  to  were  privileged  communications ;  that  an  examination 
into  their  acts  in' connection  with  the  riot  would,  in  their  judgment,  be  inju- 
rious to  the  interest?  of  the  commonwealth ;  and  that  the  official  duties  of 
the  governor  and  adjutant-general  required  their  presence  elsewhere ;  where- 
upon the  Court  of  Quarter  Sessions  directed  attachments  to  issue  against 
them  for  refusing  to  appear  to  testify.  On  appeal  to  the  Supreme  Court, 
held  (Agnew,  C.  J.,  and  Sterrett,  J.,  dissenting),  that  attachments  would 
not  lie  for  such  their  refusal.  The  duties  and  powers  of  grand  juries,  and 
the  essentials  of  subpcenas  ad  testificandum,  discussed.    Per  Agnew,  C.  J., 
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dissenting:  On  no  ground  of  the  Constitution,  law,  public  justice,  state 
policy,  or  sound  reason,  can  I  discover  any  exemption  of  any  officer  in  the 
state,*  high  or  low,  from  the  common  duty  all  citizens  owe  to  the  due  admin- 
istration of  justice. — Appeal  of  Hartranft,  Sup.  Ct  Penn.,  W.  N.  C,  Mar. 

7,  p.  105. 

Contempt.  — Jurisdiction  in. — The  adjudication  of  contempt  by  a  court  of  con- 
petent  jurisdiction,  where  the  proceeding  is  according  to  the  common-law 
practice,  is  final,  and  cannot  be  reviewed  by  a  court  of  error.  But  when  the 
question  of  contempt  is  tried  upon  an  issue  of  law  tendered  by  the  party 
moving  in  the  proceeding  and  decided  upon  such  issue,  the  decision  must  hie 
regarded  as  a  judgment  upon  which  a  writ  of  error  may  be  brought  A  writ 
of  error,  though  operating  inordinary  cases  bsh.  supersedeas  of  execution  from 
the  date  of  iU  service,  does  not  have  that  effect  in  the  case  of  a  peremptory 
mandamus.  Especially  does  it  not  have  that  effect  when  the  errors  assigned 
have  already  been  before  the  court  and  have  been  decided.  The  Superior 
Court  issued  a  peremptory  writ  ofmandamuSf  upon  the  advice  of  the  Supreme 
Court,  upon  a  reservation  of  the  case  for  its  advice.  Before  it  was  served  a 
writ  of  error  was  brought  to  reverse  the  judgment  by  which  it  was  granted. 
The  writ  of  mandamus  was  subsequently  served  upon  the  defendants,  but 
they  refused  to  obey  it,  and  the  court,  on  "motion  of  the  plaintiff,  committed 
them  for  contempt     Heldj  to  be  no  error. 

Contracts.  —  Board  of  Trade  contracts  —  Contract  to  deliver  at  a  future  day  — 
Option  contract  —  Contract  for  future  delioery  —  Speculative  contracts  — 
What  necessary  to  vitiate — The  Illinois  opinions.  —  1.  That  the  contracts 
sought  to  be  set  aside  are  written  contracts ;  that  the  weight  of  authority  is 
that  you  may  go  behind  the  writing  and  show  what  the  real  intent  and  meaning 
of  the  parties  were,  and,  if  it  appears  that  the  writing  does  not  express  the  rem 
intent  of  the  parties,  but  is  merely  colorable  and  used  as  a  cloak  to  cover 
a  gambling  transaction,  the  court  will  not  lend  its  aid  to  enforce  the  contract, 
however  fair  it  may  be  on  its  face.  2.  That  a  contract  for  the  future  de- 
livery of  personal  property  which  the  seller  has  not  got  when  the  contract  is 
made,  nor  any  means  of  getting  it  is  not  void  for  illegality;  that  the  seller  is 
bound  by  the  "contract  to  deliver  the  goods,  and,  if  he  fails,  must  pay  damaires. 

8.  That  such  contracts,  though  entered  into  for  pure  purposes  or  speculation, 
however  censurable  when  made  by  those  engaged  m  ordinary  mercantile 
pursuits,  and  who  have  creditors  depending  tor  the  payment  of  their  just 
claims  upon  their  prudent  management  in  business,  are,  nevertheless,  not 
prohibited  by  law.  4.  That  the  substance  of  the  contract  itself  must  contn>l. 
The  secret  intention  of  one  of  the  parties,  uncommunicnted  to  the  other  party, 
not  to  fulfil  his  contract,  is  not  enough  to  make  the  transaction  illegal:  the 
intent  that  it  should  be  a  mere  betting  upon  the  market  without  any  expec- 
tation of  actual  performance,  must  be  mutual  and  constitute  an  intc'gral  part 
of  the  contract  in  order  to  vitiate  it  6.  The  court  comments  upon  the 
opinions  of  the  Supreme  Court  of  Illinois  relating  to  option  and  gambling 
contracts.  — Clark  v.  Foss,  U.  S.  Dis.  Ct  West  Dis.  Wis.,  C.  L.  N.,  Mar.  23, 
p.  211. 

Wagers. — The  defendant,  in  consideration  of  $250,  acknowledged  to  have 


been  paid  by  one  B,  agreed  to  receive  from  B,  at  any  time  within  six  months 
from  the  date  of  the  contract  $2,600  in  gold  coin,  and  to  pay  him  therefor  in 
current  funds  at  the  rate  of  $105  in  currency  for  everj-  SlbO  in  coin.  The 
contract  declared  that  B  did  not  contract  to  deliver  the  coin,  but  paid  the 
$250  for  the  privilege  of  delivering  it  or  not  at  his  option.  Heldy  that  the 
contract  was  not  void  on  the  ground  of  being  a  wagering  contract — Bigelow 
y.  Bendict,  Ct  App.  N.  Y.,  C.  L.  J.,  Apr.  29,  p.  324. 

—  Excuse  for  non-fulfilment  of  contract  for  personal  service  —  Illness  caused 
by  imprudence. — Plain titt'  was  engaged  by  tiie  defendants  as  a  clerk  at  £120 
per  annum,  and  was  to  have  one  month's  notice  of  dismissal.  He  began  his 
duties  on  July  2d  and  served  till  August  Ist.    He  was  then  obliged  by  illness 
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to  be  absent  till  September  2d,  when  he  tendered  his  services,  which  were  re< 
fused.  He  had  in  ttie  meantime  received,  on  August  20th,  a  letter  from  the 
defendants  terminating  the  engagement.  In  an  action  brought  by  him  for 
wa^s  from  August  Ist  to  Septemoer  20th,  it  was  held  that  the  plamtiff  was 
entitled  to  wages  for  that  period,  and  that  it  was  no  answer  to  his  claim  that 
the  illness  was  caused  by  an  act  of  misconduct  on  his  part  which  occurred 
before  the  contract,  and  which  he  did  not  know,  at  the  time  of  the  contract, 
would  lead  to  his  illness,  and  render  him  incapable  of  performing  his  work.— 

K V.  Baschen,  Eng.  High  Ct  Just.,  Exch.  Div.,  Alb.  L.  JT,  Mar.  80,  p. 

248. 

Agreement  to  pay  a  debt  in  a  specific  thing.  —  In  a  contract  to  pay  a  spe- 


cific debt  in  a  specific  thing  the  failure  of  the  contracting  party  to  pay  in 
specie  does  not  destroy  the  debt.  Where  a  creditor  agreed  to  receive  a  nouse 
at  a  fixed  valuation  inpayment  of  a  debt,  but  the  debtor  subsequently  refused 
to  convey  the  same,  heldf  that  an  action  may  be  maintained  against  the 
debtor  upon  the  original  debt,  and  the  plaintiff  is  entitled  to  recover  the 
full  amount  of  the  original  debt,  and  not  simply  the  value  of  the  house, 
which  had  depreciated.  —  Singerly  v.  Armstrong,  Sup.  Ct.  Penn.,  W.  N.  C, 
Mar.  14,  p.  139. 

Personal  liability  of  vendee  of  land  ^*  under  and  subject  to*^  a  mortgage.  — 


The  defendant,  as  grantee  of  property  "under  and  subject"  to  a  mortgage, 
was  sued  in  assumpsit  by  the  assignee  of  the  mortgage  for  a  balance  due 
thereon  after  sherin's  sale  of  the  mortgaged  premises.  The  defendant  of- 
fered parol  evidence  to  show  that  he  was  not  the  real  purchaser,  but  a  drv 
trustee ;  and  that  he  entered  into  no  agreement  to  pay  the  mortgage.  Heldf 
that  such  evidence  was  admissible,  neldj  further^  that  the  defendant,  under 
such  circumstances,  was  not  personally  liable  for  the  mortgage  debt.  Semble 
that  the  criterion  of  personal  liability  on  the  part  of  a  purchaser  of  land  for 
an  encumbrance  to  which  the  property  is  subjected  is  the  contract  or  consent 
of  the  purchaser  to  become  bound  for  it,  where  the  debt  forms  a  part  of  the 
consideration  he  is  to  pay  for  the  encumbered  property.  —  Girard  Life  Ins. 
Co.  v.  Stewart,  Sup.  Ct.  Fenn.,  W.  N.  C,  Feb.  28,  p.  8'7. 

THnie — Parol  evidence  to  vary  writing.  —  Where  a   contract    provides 


for  the  future  performance  of  an  act,  without  specifying  any  time,  the  im- 
plication of  law  is  that  it  should  be  done  within  a  reasonable  time ;  and  the 
question  of  what  is  a  reasonable  time  is  for  the  jury.  The  testimony  offered 
to  establish  a  parol  agreement  to  limit  the  operation  of  a  written  agreement 
to  a  particular  time  must  be  both  positive  and  clear.  Where  one  under  spe- 
cial contract  effects  a  sale  of  real  estate,  his  right  to  recover  the  compensation 
agreed  upon  is  not  affected  by  his  failure  to  show  that  he  had  a  license  to  act 
as  a  real  estate  broker.  —  Shepler  v.  Scott,  Sup.  Ct.  Penn.,  W.  N.  C,  Apr. 
11,  p.  223. 

Illegal  contract  executed  —  Moneys  received  thereunder — Consideration 


—  New  promise  — Action.  — Where  an  illegal  contract  has  been  executed,  a  bal- 
ance of  account  of  moneys  received  thereunder  can  be  recovered  upon  a  new 

prom- 
389. 


»nce  01  uccuuni.  01  moneys  receivea  inereunaer  can  oe  recoverea  upon  a 
promise,  the  receipt  of  the  moneys  being  a  good  consideration  for  such  pr 
lae.  —  Walker  v.  Cremer,  U.  S.  Oir.  Ct.  East.  Dis.  Penn.,  Rep.,  Apr.  8,  p. 


WagerSy  validity  of  contracts  for  future  delivery.  —  Contracts  for  the  fu- 
ture delivery  of  cotton  not  necessarily  wagering.  —  Closing  out  contracts  for 
failure  to  keep  margins  good.  —  1.  In  an  action  by  plaintiffs,  a  firm  of  cotton 
brokers,  against  the  defendant,  for  losses  paid  by  the  plaintiffs  for  the  de- 
fendant, arising  out  of  the  sale  of  1,000  bales  of  cotton  W  plaintiffs  for  the 
defendant  for  future  delivery,  and  for  the  commissions  earned  in  such 
transaction,  held^  that,  as  there  was  no  proof  of  any  intention  on  the  part 
of  the  plaintiffs  not  to  deliver,  or  on  the  part  of  the  vendees  not  to  accept  the 
cotton  pursuant  to  the  contracts,  the  contracts  were  not  in  contradiction  of  the 
statute  against  betting  and  gaming ;  and  that  such  contracts  are  not  objec- 
tionable   unless    there   is    evidence    to    show    that    the    parties    to    them 
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thereby  intended  to  lay  a  wager.  2.  When,  in  such  a  transaction,  the  de- 
fendant agreed  to  keep  his  mareins  good,  and  the  plaintiffs  agreed  to  carrv 
the  contract  so  long  only  as  defendant's  margins  were  kept  good,  held, 
that  the  plaintiffs  had  a  right,  upon  the  defendant's  failure  to  make  his 
margins  sood,  and  after  proper  notice  to  him,  to  close  out  the  contracts  *n.d 
pay  the  Tosses  arising  therefrom,  and  that  they  could  recover  of  the  de- 
fendants the  sum  so  paid,  and  also  their  commissions  in  the  transactions ;  and 
that  the  defendant  is  presumed  to  know  the  usages  pertaining  to  the  matters 
as  to  which  he  made  nis  agreement  —  Kingsbury  v.  Kirwan,  Sup.  Ct.  N.  Y., 
C.  L.  J.,  Mar.  22,  p.  228. 

Convey ANCE.  —  Poaaeaaion  eaaential  to  maintenance  of  action  for  breach  of 
warranty.  —  The  grantee  in  a  warranty  deed  who  has  never  bieen  in  posses- 
sion, actually  or  constructively,  cannot  maintain  an  action  on  the  covenant  on 
the  ground  that  he  has  been  evicted.  —  Matteson  v.  Vaughn,  Sup.  Ct.  Mich., 
Alb.  L.  J.,  Apr.  6,  p.  269, 

Corporations.  —  The  right  of  atockholdera  to  be  made  partiea  and  ahow  up  the 
action  of  fraudulent  directora  —  Coata. — 1.  That,  wnere  any  fraud  has  been 
perpetrated  by  the  directors  by  which  the  property  or  interest  of  the  stock- 
nolaers  is  affected,  the  stockhol^^ers  can  come  in  as  parties  and  ask  that  their 
property  shall  be  relieved  from  the  effect  of  such  fraud,  but  the  question  is 
raised  whether  they  can  so  come  in  in  a  suit  where  there  will  be  nothing  left 
for  the  stockholders. — Bavlisa  v.  Lafavette,  etc.,  Ry.  Co.,  U.  S.  Cir.  Ct.  Dis. 
Ind.,  C.  L.  N.,  Mar.  28,  p.  213. 

Foreiyn  aervice  of  proeeaa. — A  resolution  of  a  foreign  corporation,  filed 


pursuant  to  a  state  statute,  authorizing  its  agent  *'to  acknowledge  service  of 
process  for  and  in  behalf  of  such  company,  and  consenting  that  service  of 
process  upon  any  agent  shall  be  taken  and  held  to  be  as  valid  as  if  served 
upon  the  company  or  association,"  amounts  to  an  agreement  for  a  construct- 
ive presence  within  such  state ;  and  a  Federal  court  may  obtain  iurisdiction 
over  such  corporation  bv  service  upon  its  agent. — Fonda  v.  Britisn  Am.  Ass. 
Co.,  U.  S.  Cir.  Ct.  East.*^Dis.  Mich.,  C.  L.  J.,  Apr.  19,  p.  305. 

Service  of  proeeaa  —  Juriadiction  —  Service  on  corporation  —  Confiacation 


—  Abaence  of  creditor —  Code  of  Virginia  —  Service  on  the  auditor  of  Alex- 
andria.—  1.  Every  corporation  has  officers  who  speak  and  act  for  it  by  au- 
thority of  law,  and,  either  bv  express  provision  of  statute  or  by  the  nature  of 
their  Amotions,  some  one  of  tliese  officers  is  the  proper  person  on  whom  all  proc- 
ess or  notice  must  be  sened  which  is  necessary  to  bmd  the  corporation  in  a 
judicial  proceeding.  2.  Where  the  purpose  of  the  action  is  to  confiscate  a 
debt  due  by  the  corporation  to  an  individual,  and  the  proceeding  is,  by  reason 
of  the  absence  of  the  creditor  bevoud  the  jurisdiction  of  the  court,  necessa- 
rily a  proceeding  in  reyn  against  t\ie  debt  due  him,  the  service  of  the  pn>cess 
or"  notice  on  the  debtor  corponition,  which  is  necessary  to  make  a  valid  seiz- 
ure of  the  debt,  should  be  made  upon  some  one  of  the  officers  of  the  corpo- 
ration on  whom  a  similar  service  would  bind  it  in  an  ordinary  civil  suit  against 
the  corporation.  3.  By  the  Code  of  Virginia,  service,  in  cases  of  towns  and 
cities,  may  be  made  t)n  the  mayor,  or,  in  his  absence,  on  the  president  of  the 
council,  or,  if  both  be  absent,  on  a  councilman  or  alderman.  4.  Service  on 
the  auditor  of  Alexandria,  not  followed  by  an  appearance  for  that  city  in 
the  progress  of  the  case,  nor  by  any  appearance  of  the  creditor,  will  not  give 
the  court  jurisdiction  of  the  indebtedness  of  the  city  or  the  creditor,  and  its 
judgment  condemning  the  debt  is  void.  —  Alexandria  v.  Fairfax,  U.  S.  Sup. 
Ct,  Rep.,  Mar.  6,  p.  294. 

—  Foreign  corporation  —  Repeal  of  atatute  —  Conatructiofi  of  atatute.  —  1. 
A  foreign  corporation  is  not  authorized  to  transact  business  in  Oregon  without 
first  appointing  a  resident  agent,  upon  whom  process  may  be  served  in  ac- 
tions against  it,  and  all  acts  done  bv  it  without  such  appointment  are  void. 
In  re  Comstock,  3  Saw.  218,  affirmed.  2.  An  amendment  to  sections  2  and  3 
of  the  Oregon  Foreign  Corporation  Act,  relieving  a  foreign  banking  corpo- 
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ration  from  making  a  deposit  before  doing  business  in  the  state,  does  not 
repeal  or  affect  sections  8  and  9  of  said  act,  requiring  such  corporation  to 
appoint  a  resident  agent  before  doing  business  here.  8.  A  provision  in  one 
section  of  an  act  that  a  foreign  corporation  shall,  before  doing  business  in 
Oregon,  appoint  a  resident  agent  herein,  is  not  limited  in  its  operation  to 
certain  corporations  enumerated  in  a  prior  section  of  the  same  ac^  requiring 
such  specified  corporations  to  also  make  a  deposit  before  doing  business  in  the 
state.  —  Bemple  v.  Bank  of  British  Columbia,  U.  S.  Cir.  Ct  Dis.  Greg.,  C. 
K  N.,  Apr.  20,  p.  246. 


Power  of  attorney  to  sell  stock. — A  sealed  power  of  attorney  to  A  to 

transfer  stock  to  himself  or  to  any  other  person,  which  is  expressly  irrevo- 
cable,  and  **  for  value  received,"  is  prima  facie  a  sale  of  the  stock  to  A  for  a 
present  consideration,  and  removes  from  him  burden  of  showing  that  he  paid 
for  it  at  the  time  of  the  transfer.  —  Penn  County's  Appeal,  Sup.  Ct  Penn., 
W.  N.  C,  May  2,  p.  277. 

Courts.  —  Practice  in  United  States  Supreme  Court  —  Writ  of  error — Amount 
in  dispute. — 1.  Where  the  jury  rendered  a  verdict  against  the  plaintiff  in 
error  for  $6.0i6.17  "in  gold,"  but  before  judgment  Butler,  the  defendant  in 
error,  remitted  $66.17,  and  judgment  was  entered  for  $5,000  "in  coin," 
h^ld,  that  the  matter  in  dispute  did  not  exceed  the  sum  of  $5,000,  so  as  to 
authorize  the  case  to  be  taken  to  the  Supreme  Court  of  the  United  States  on 
writ  of  error.  —  Thompson  v.  Butler,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Mar.  10,  p. 
203. 

CROaxAL  Law.  —  Murder  in  the  first  degree  —  Evidence  —  Res  gestae  —  Dyinp 
dedarations.  —  Where  it  appears  that  an  assault,  which  resulted  in  a  homi- 
cide, was  brought  about  by  concerted  action  on  the  part  of  several  persons 
with  whom  the  prisoner  was  associated,  evidence  is  admissible  relative  to  the 
conduct  of  the  prisoner  immediately  prior  to  the  assault,  and  what  was  said 
in  his  presence  by  others  with  whom  it  was  alleged  he  was  acting  in  pursuit 
of  their  common  purpose  to  attack  the  decease^  and  what  occurred  after  the 
attack.  In  a  trial  for  homicide  it  was  shown  that  deceased  was  beaten  and 
rendered  senseless  about  nine  o'clock  p.  M.,  and  by  his  friends  carried  to  a 
hotel;  that  next  morning  he  started  to  walk  to  his  home,  about  a  mile  dis- 
tant, alone ;  that  about  iialf  wav  he  met  an  acquaintance,  and  said  to  him, 
"  Bill,  it  is  all  up  with  me ;  I  will  never  get  over  it,"  and  proceeded  to  tell 
him  about  his  injuries,  and  how  they  were  inflicted.  Two  days  later  he  died 
from  the  effects  of  these  injuries.  Held,  that  what  was  then  said  by  deceased 
was  properly  admitted  in  evidence  as  dying  declarations.  One  who  has  been 
tried  and  convicted  of  an  infamous  crime,  but  not  sentenced,  in  whose  case 
motions  for  arrest  of  judgment  and  new  trial  are  pending,  is  not  a  competent 
w^itness  for  one  who  was  jointly  indicted  with  him  for  the  same  offence,  but 
granted  a  separate  trial.  When  several  persons  are  jointly  indicted,  and 
separate  trials  are  awarded,  one  who  has  not  been  triea  is  not  a  competent 
witness  for  one  of  the  others  on  trial.  Per  Sterrett,  J. :  When  the  essential 
ingredients  of  murder  at  common  law,  or  murder  of  the  second  degree  under 
our  Code,  are  shown  to  exist,  the  burden  of  raisins  the  grade  to  murder  of  the 
first  degree  devolves  on  the  commonwealth. — Xenoe  v.  The  Commonwealth, 
Sup.  Ct  Penn.,  W.  N.  C,  Feb.  28,  p.  81. 

Conspiracy  to  cheat — Overt  acts.  —  An  indictment  found  May  81,  1877, 

char^ea  the  defendents,  in  the  first  count,  with  a  conspiracy  to  cheat  and  de- 
fraud the  prosecutor,  entered  into  December  20,  1874.  Bv  proper  averments 
it  charged,  further,  the  commission  by  the  defendants  of^a  series  of  fraudu- 
lent acts,  alleged  to  have  been  done  "in  pursuance  and  as  a  renewal  of  such 
conspiracv,  confederacy,  and  agreement,  some  of  the  said  fraudulent  acts 
being  laid  within  two'years  of  the  finding  of  the  bill.  Held  (aflirminff  the 
ludgment  of  the  court  below),  that  the  prosecution  of  the  offence  charged  was 
oarred  by  the  statute  of  limitations.  Gise  v.  Commonwealth  (31  Sm.  428 ; 
».  e.,  2  W.  N.  C,  589)  explained.  The  second  count  of  the  indictment 
charged  that  the  defendants,  on  May  21,  1877,  did  "falsely,  fraudulently,  and 
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maliciously  combine,  conspire,  etc.,  to  obtain  from  the  prosecutor  divers 
sums  of  money,  etc."    A  Dill  of  particulars  was  filed  under  this  count  setting 
forth  diver&  overt  acts  of  conspiracy — being,  for  the  most  part,  the  same  acts 
as  were  charged  in  the  first  count,  and  there  alleged  to  have  been  done  in 

1>ursuance  of  the  original  conspiracy  of  December  20,  1874.  The  court  be- 
ow,  being  of  opinion  that  said  acts  would  not  be  admissible  in  evidence  un- 
der the  second  count,  and  that  the  result  of  a  trial  could  only  be  the  acquittal 
of  defendants,  quashed  the  said  count  Heldy  to  be  error;  that  the  purpose 
of  the  bill  of  particulars  was  nierelv  to  give  defendants  notice  of  the  acts  relied 
on  by  the  commonwealth  to  etitablish  the  conspiracy,  and  that  it  could  have 
been  altered  or  supplied  to  meet  the  exigencies  of  the  case.  The  statute  of 
limitations  affects  the  crime,  not  the  proof  of  it  Per  Paxon,  J. :  While  as 
a  general  rule  in  criminal  easels  the  venue  must  be  laid  in  the  county  in  which 
the  offence  was  committed,  yet  in  conspiracy  it  mav  be  laid  in  any  county  in 
which  an  overt  act  has  been  done  by  any  one  of  the  conspirators,  upon  the 
principle  that  the  overt  act  is  evidence  of  a  conspiracy  existing  at  the  time  amd 
place  when  the  overt  act  was  committed.  An  indictment  having  been  quashed, 
the  district  attorney  gave  notice  of  his  intention  to  remove  the  case  to  the  Su- 
preme Court,  and  'moved  the  court  to  order  the  defendants  to  renew  their  re- 
cognizances to  abide  the  issue ;  this  the  court  refused  to  do.  Held,  that  it 
was  within  the  discretion  of  the  court  either  to  hold  the  defendants  to  bail 
pending  the  certiorari  or  writ  of  error,  or  to  hold  them  in  their  own  recogni- 
zance, or  to  discharge  them  without  day,  and  such  action  was,  there-fore,  not 
reviewable  by  a  writ  of  error,  except,  perhaps,  for  a  gross  abuse  of  discre- 
tion. Fer  Paxon,  J. :  We  feel  constrained  to  say,  however,  that  in  our  judg- 
ment the  discharge  of  the  defendants,  under  tHe  circumstances,  was  not  a 
judicious  exercise  of  discretion,  and  that  it  would  have  been  the  safer  course 
to  have  held  the  defendants  to  bail.  —  Commonwealth  v.  Bartilson,  Sup.  Ct 
Penn.,  W.  N.  C,  Mar.  28,  p.  177. 

■Murder  —  Discharge   on  a   nolle  prosequi  —  Effect  of — Evidenrr.  —  A 


prisoner,  under  indictment  for  murder,  pleaded  in  bar  a  former  arrest  and 
mdictment  for  the  same  offence,  and  dischai^e  under  the  statute  after  re- 
maining untried  for  two  terms  of  court.  The  record  showed  that  scK>n  after 
the  second  term  of  court,  held  subsequent  to  the  prisoner's  commitment,  had 
expired,  a  nolle  prosequi  was  entered!  in  his  case,  and  on  motion  he  was  dis- 
charged. Held  (affirming  the  judgment  of  the  court  below),  that  the  record 
did  not  show  a  discharge  under  the  two-term  provision  of  the  statute,  and  the 
entry  of  the  nolle  prosequi  was  not  a  bar  to  the  second  indictment.  Per 
Woodward,  J. :  At  common  law  a  nolle  prosequi  may  at  any  time  be 
retracted,  and  it  not  only  is  no  bar  to  a  subsequent  prosecution  on  another 
indictment,  but  may  be  so  far  cancelled  as  to  pennit  a  revival  of  proceedings 
on  the  original  bill.  A  confessed  accomplice  in  a  murder,  offered  as  a  wit- 
ness to  fasten  participation  in  the  crime  upon  the  prisoner,  was  objected  to 
on  the  ground  that  he  had  been  convicted  of  larcenv,  sentenced  to  three 
years'  imprisonment,  and  the  period  of  his  sentence  liad  not  yet  expired. 
This  objection  was  met  by  the  production  of  a  pardon  granted  by  the  gov- 
ernor. Against  this  it  was  alleged  that  the  rules  of  the  Board  of  Pardons 
had  not  been  observed,  and  that  the  full  sentence  of  the  court  was  not  recited. 
The  pardon  was  regular  in  form,  except  that  it  did  not  set  forth,  as  required, 
the  direction  for  the  restoration  of  the  property  stolen,  or  the  paynient  of 
its  value.  Held  (affirming  the  judgment  of  the  court  below^,  that  the  par- 
don was  not  thereby  avoided,  but  was  controlling  and  conclusive  upon  the 
court.  The  same  witness  was  further  objected  to  on  the  ground  that  he  had 
been  convicted  of  highway  robben-,  sentenced,  and,  after  ser\ang  a  portion  of 
his  time,  was  discharged  under  the  act  of  May  1,  1861.  It  was  claiined  be 
was  incompetent  to  testify,  not  having  complied  with  the  terms  of  his  sen- 
tence. The  record  of  his  conviction  showed  tne  trial  to  have  been  held  in  the 
Court  of  Quarter  Sessions.  Held^  that  the  record  showing  a  conviction 
in  the  Quarter  Sessions  for  a  crime  triable  only  in  the  Oyer  and  Terminer,  the 
whole  proceeding  was  a  nullity,  and  was  properly  disre^rded  by  the  court  be- 
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low.  Dougherty  v.  The  Commonwealth  (19  Sm.  286)  follo.wed.  In  a  trial  for 
murder  wnich  was  preceded  by  highway  robbery,  the  commonwealth  offered 
to  prove  that  defendants  were  membera  of  a  secret  organization,  which  had 
for  its  object  the  commission  of  crimes,  chiefly  beatings,  arsons,  robberies, 
and  murders,  and  the  protection  of  its  members  from  arrest  and  punishment. 
The  purpose  was  to  show  an  extensive  organization  of  conspirators,  and  that 
the  robbery  and  murder  with  which  defendants  were  chargea  were  within  the 
general  scope  of  the  conspiracy,  also  as  tending  to  show  opportunity,  prepa- 
ration, and  disposition  to  commit  the  crimes,  and  to  corroborate  otner  testi- 
mony, and  explain  the  conduct  of  the  prisoners  and  their  associates.  The 
court  admitted  the  testimony  so  far  as  to  prove  the  fact  of  membership  in 
such  an  organization,  confining  the  evidence  to  facts  that  existed  at  the  time 
of  the  murder.  Held^  that  such  evidence  was  clearly  competent  to  the  ex- 
tent to  which  it  was  admitted.  It  was  shown  that,  on'the  night  preceding  the 
murder,  the  prisoners  and  others  charged  with  participation  in  the  murder 
met  together  at  a  certain  saloon,  ana  remained  there  till  nearly  daylight. 
Hcld^  that  evidence  was  properly  admitted  to  show  that  this  saloon  was  a 
common  resort  of  members  of  the  secret  organization  referred  to.  The  tes- 
timony of  an  accomplice,  before  it  is  accepted  as  true,  should  be  corrobo- 
rated by  unimpeachable  testimony  in  some  material  part  which  affects  the 
prisoner  on  trial  and  connects  him*  with  the  offence.  6ut  it  is  not  necessary 
that  the  corroboration  be  by  direct  testimony.  It  may  be  by  such  circum- 
stances as  satisfy  the  jury  of  the  fact.  (Per  Elwell,  P.  J.*,  approved  by 
Supreme  Court)  Defendants  proposed  to  prove  that  K.,  the  principal  wit- 
ness for  the  commonwealth,  had  been  guilty  of  various  crimes ;  this  for  the 
purpose  of  contradicting  K.,  who  on  cross-examination  had  denied  these 
chains.  Held  (afSrming  the  judgment  of  the  court  below),  that  the  ques- 
tions put  on  cross-exam mation,  being  as  to  matters  unconnected  with  the 
cause  or  with  the  parties,  came  within  the  rule  of  collateral  matter,  and  were 
not  subject  to  contradiction.  Statements  made  by  prisoner  to  outside  parties, 
relative  to  his  return  home  and  surrender  into  custody,  cannot  be  made  evi- 
dence on  the  principle  of  res  geatce.  When  testimony  is  given  tending  to 
discredit  the  statement  of  a  witness,  evidence  is  admissible  to  show  that  he 
had  previously  related  the  same  thing  to  other  parties  —  not  to  show  that  his 
statement  is  true,  but  that  it  is  not  a  fabrication  of  recent  date.  —  Hester  v. 
Commonwealth,  Sup.  Ct.  Penn.,  W.  N.  C,  Apr.  11,  p.  218. 

Construction  of  statutes  —  Power  of  Congress  —  Decoy  letters.  — \.  That 


statutes  creating  crimes  will  not  be  extended  by  judicial  interpretation  to 
cases  not  plainly  within  their  terms.  2,  That  Congress  has  no  power  to  make 
criminal  tne  usmg  of  means  to  procure  abortions  in  the  several  states.  That 
power  belongs  to  the  respective  states.  But  Congress  has  plenary  power 
over  the  mails  and  the  postal  service,  and  may  declare  what  shall  and  what 
shall  not  be  mailable  matter,  and  punish  violations  of  its  criminal  enactments 
in  this  regard.  8.  The  indictment  charges  that  the  defendant  knowingly  de- 
posited in  the  mail  a  letter  giving  information  where,  how,  and  of  whom  the 
inhibited  article  could  be  obtained.  This  was  in  answer  to  a  fictitious  letter 
of  enquiry.  The  letter  written  and  mailed  by  the  defendant  was  addressed 
to  a  person  who  had  no  existence.  On  its  face  it  did  not  show  that  it  was 
within  the  prohibition  of  the  statute.  If  it  had  been  suffered  to  go  through 
the  mail  to  the  place  to  which  it  was  addressed,  it  would  not  have  neen  called 
for,  but  have  been  sent  to  the  dead  letter  office,  and  could  not  have  given  any 
person  the  prohibited  information.  Held,  that  this  was  not  the  "giving  of 
information,"  within  the  meaning  of  the  statute.  —  United  States  v.  Whit- 
tier,  U.  S.  Dis.  Ct  East.  Dis.  Mo.,  C.  L.  N.,  Apr.  6,  p.  229. 

Public  record —  Uttering  and  puhlishing  a  forged  instrument —  The  charg^ 


—  The  words  *^ utter"  and  ^* alter."  —  1.  The  court  states  what  is  a  public 
record,  and  refuses  to  endorse  the  position  of  the  attorney  general  that  **  what 
ia  a  record  is  a  matter  of  fact  for  tne  jury  exclusively  to  fiiid,  and  not  matter 
of  law  for  the  court  to  decide."    2.  l*nat  it  has  been  held  frequently  that  the 
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attering  and  publishing  a  forged  instrument,  purporting  to  be  a  check,  will,  or 
deed,  is  not  indictable  unless  the  foi^ged  instrument,  on  its  face,  is  clothed 
with  the  forms  prescribed  by  law,  and  that  it  has  nowhere  been  held  that  the 
(question  whether  the  forged  instrument  has  or  has  not  the  form  and  requi- 
site of  a  check,  will,  or  deed  is  one  of  fact  and  not  of  law.  8.  That,  if  an  in- 
strument is  void  on  its  face,  foi^ry  of  it  is  not  indictable,  nor  the  uttering 
of  it  as  forged.  4.  That  the  pnsoner  is  charged  with  uttering  and  publishing 
as  true  a  certain  altered,  forged,  and  counterfeit  public  record,  to  wit,  the 
consolidated  returns  of  the  parish  of  Vernon,  made  by  thesupenisor  of  reg- 
istration. By  the  election  law,  two  instruments  or  records  are  provided  for : 
one  is  the  commissioner's  returns,  the  other  is  the  consolidated  returns  made 
by  the  supervisor  of  registration  of  each  parish,  from  the  commissioner's  re- 
turns of  all  the  polls  of  the  parish,  and,  as  consolidated,  certified  by  the  deik  of 
the  District  Court  to  be  correct  This  last  is  a  record  which  requuea  a  double 
verification.  That  the  instrument  offered  to  support  the  charge  is  not  the  in- 
strument described  in  the  statute.  The  statute  opscribes  a  paper  which  shall 
have  the  supervisor's  signature  and  the  District  Court  clerk's  certificate.  The 
paper  offered  in  evidence  has  the  former,  but  not  the  latter.  The  instrument, 
not  having  the  clerk's  certificate,  was  not  the  public  record  the  defendant  was 
charzed  with  uttering^  as  forged.  6.  The  court  comments  upon  the  distinc- 
tion between  the  woros  "utter"  and  "alter,"  as  used  in  the  statute  and  in- 
formation. —  State  V.  The  Anderson,  on  application  for  rehearing.  Sup.  Ct 
La.,  C.  L.  N.,  Apr.  18,  p.  286. 

Ex-post-facto  law  —  Criminal  character  of  act  to  be  determined  by  subse- 
quent proceedings  —  Criminal  law  —  Congressional  power  —  Federal  jurisdic- 
tion. —  1.  An  act  which  is  not  an  offence  at  the  time  it  is  committed  cannot 
become  such  by  any  subsequent  independent  act  of  the  party,  with  which  it 
has  no  connection.  Accordingly,  the  statute  of  the  Unitea  States  which 
declares  that  every  person  respecting  whom  proceedings  in  bankruptcy  are 
commenced,  either  upon  his  own  petition  or  that  of  a  creditor,  who  witnin  three 
months  before  their  commencement  obtains  goods  upon  false  pretences,  with 
intent  to  defraud,  shall  be  punished  by  imprisonment,  is  inoperative  to 
render  the  act  an  offence,  because  its  criminal  character  is  t4)  be  determined 
by  subsequent  proceedings,  which  at  the  time  the  goods  were  so  obtained 
mav  not  nave  been  in  his  contemplation,  and  may  be  instituted  against  his 
will  by  another.  2.  It  is  competent  for  Congress  to  enforce  by  suitable 
penalties  all  legislation  necessary  or  proper  to  the  execution  of  powers  with 
which  it  is  intrusted ;  and  any  act  committed  with  a  view  of  evading  such 
legislation,  or  fraudulently  securing  its  benefit,  may  be  made  an  offence 
against  the  United  States.  But  it  is  otherwise  when  an  act  committed  in  a 
stete  has  no  relation  to  the  execution  of  a  power  of  Congress,  or  to  any  matter 
within  the  jurisdiction  of  the  United  States.  An  act  having  no  such'relation 
is  one  in  respect  to  which  the  state  can  alone  legislate.  —  United  States  v. 
Fox,  U.  S.  Sup.  Ct,  Rep.,  Mar.  13,  p.  825. 

Common  Carrier.  — Liability  for  goods. — The  liability  of  a  carrier  commences 
when  the  goods  are  delivered  to,  and  accepted  by,*  him  or  his  authorized 
agent  fo;*  transportation.  If  a  common  carrier  agrees  that  propertj  intended  for 
transportation  by  him  may  be  deposited  at  a  particular  place  without  express 
notice  to  him,  such  deposit  amounts  to  notice,  and  is  a  delivery.  The  liability 
of  the  carrier  is  fixed  by  accepting  the  property  to  be  transported,  and  the 
acceptance  is  complete  wnenever  the  property  thus  comes  into  his  posnession 
with  his  assent  n  the  deposit  of  the  goods  is  a  mere  accessory  to  the  car^ 
riage — that  is,  if  they  are  deposited  for  the  purpose  of  being  carried,  without 
further  orders,  the  responsibility  of  the  earner  begins  from  the  time  they  are 
received;  but,  when  tney  are  subject  to  the  further  order  of  the  owner,  the 
case  is  otherwise.  —  Pratt  v.  Grand  Trunk  Ry.  Co.,  U.  S.  Sup.  Ct,  Am.  L. 
Reg.,  April,  p.  231. 

Railroad — Upon  highway  —  Lawful  —  Not  nuisance.  —  Under  the  statutes 

of  this  state  it  is  lawful  for  a  railroad  company  to  construct  and  maintain  its 
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railway  upon  an^  highway',  and  such  fact  does  not  render  it  liable  to  an  in- 
dictment for  nuisance;  it  improperly  or  neflieently  constructed,  an  indict- 
ment would  lie.  —  The  State  v.  Dubuque  &  St  Paul  R.  R.  Co.,  Sup  Ct.  Iowa, 
Weat  Jur.,  April,  p.  217. 

Dbscents  and  Distributions.  —  Rights  of  widow  in  real  and  personal  estate 
—  }Vhen  debts  must  first  be  paid  out  of  versonal  estate  —  Tm  rights  of  the 
widow.  —  1.  Our  statute  provides  where  tnere  shall  be  a  widow  and  no  child 
or  children,  or  descendants  of  a  child  or  children,  of  the  intestate  (as  in  the 
case  before  the  court),  then  the  one-half  of  the  real  estate  and  the  whole  of 
the  personal  estate  shall  go  to  such  widow  as  her  exclusive  estate  forever. 
HeUL,  under  this  statute,  where  the  deceased  had  contracted  to  purchase  land 
or  had  mortgaged  land,  that  such  purchase-monev  or  mortgaee  should  be 
paid  out  of  the  personal  estate  of  the  intestate  in  tne  hands  of  nis  personal 
representatives ;  that  in  this  respect  there  is  no  distinction  between  a  mort- 
gage on  land  and  that  of  a  debt  tor  unpaid  purchase-money.  2.  The  statute, 
m  its  ^neral  terms,  gives  to  the  widow  here  "the  whole  of  the  personal  es- 
tate,'' out  this  does  not  mean  all  the  personal  property  the  intestate  died  pos- 
sessed of.  It  is  the  whole  of  the  personal  estate  which  remains  for  distribu- 
tion, to  go  to  some  one  after  the  settlement  of  the  estate  in  the  due  course  of 
administration — the  residue  of  the  personal  estate  after  the  payment  of  all 
debts.  — Sutherland  v.  Harrison,  Sup.  Ct.  III.,  C.  L.  N.,  Mar.  2,  p.  188. 

£a«kmext.  — Right  of  way  visible  to  vendee. — An  existing  right  of  way  cannot 
be  en]ar;^ed  or  altered  by  uses  not  contemplated  by  the  parties  at  the  time  of 
its  creation.  A  was  tfie  owner  of  two  lots  fronting  upon  a  railroad,  the 
larger  of  which  he  used  as  a  coal-yard.  Under  a  license  from  the  railroad 
company  he  connected  their  tracks  with  his  coal-yard  by  a  siding  passing 
across  a  portion  of  the  smaller  lot.  Over  this  siding  he  carried  on  the  traffic 
of  a  coal  dealer.  He  soon  after  sold  the  small  lot  to  B,  without  any  terms  as 
to  ways  or  encumbrances.  After  the  sale  to  B,  A  established  a  lime  business 
on  his  lot  in  addition  to  the  coal  business,  and  used  the  siding  for  the  passage 
of  cars  employed  in  both  these  trades.  B  threatening  to  tear  up  the  siding, 
A  filed  a  biirin  equitv  to  restrain  him  from  so  doing.  Held^  that  A  was 
properly  restricted  by  the  decree  of  the  court  below  to  such  use  of  the  siding 
as  existed  at  the  time  of  the  sale  to  B,  to  wit,  the  carrying  on  of  the  co^ 
businesji.  Per  curiam.  Presumably  the  license  of  the  railroad  company  to 
connect  with  their  tracks  was  for  the  purposes  of  the  coal  business,  in  which 
the  plaintiff  was  then  engaged.  *  «  *  What  the  defendant  saw  when  he 
purchased  the  lot  was  merely  a  siding  used  by  the  vendor  in  his  coal  business. 
Hence,  in  the  absence  of  terms,  it  is  not  to  be  presumed  that  he  accepted  his 
deed  burdened  with  a  larger  use  or  encumbrance  than  that  of  which  his  ob- 
ser\'ation  gave  him  notice. — Canty's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  Apr.  18, 
p.  241. 

Ejectment.  —  Statute  of  limitations, — In  ejectment,  when  the  plaintiff  has 
shown  by  the  written  acknowledgments  of  the  defendant  that  a  relation  of 
tenancy  under  him  existed  within  the  period  of  twenty-one  jears  before  suit, 
evidence  by  the  defendant  of  an  adverse  possession  m  himself  prior  to  the 
establishment  of  this  relation  is  incompetent,  unless  accompanied  with  proof 
of  fraud  or  imposition  which  induced  him  to  acknowledge  a  relation  of  ten- 
ancy contrary  to  his  rights.  Payment  of  taxes  by  the  occupant,  and  as- 
sessment of  the  property  in  his  name,  does  not  prove  the  possession  to  have 
been  adverse. — App  v.  Cadwalader,  Sup.  Ct.  Pa.,  W.  N.  C.,  Mar.  14,  p.  137. 

Equity.  —  BUI  for  specific  performance  —  Specific  performance  —  Parties  — 
Devisee  and  representative.  —  1.  A  made  his  will  devising  his  real  property  to 
B,  for  life,  and  remainder  to  C,  and  created  B  a  trustee  to  sustain  the  re- 
mainder, and  afterwards  sold  a  portion  of  the  property  to  E ;  but  before  the 
doc^d  was  made  and  delivered  A  died,  and  B  filed  his  bill  for  specific  perform- 
ance. Held,  that  a  bill  for  specific  performance  must  be  brought  by  the  devi- 
see, not  bv  the  representative.  —  Bissellv.  Hevward,  U.  S,  Sup.  "Ct,  Rep., 
Mar.  6,  p. '298. 
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Specific  performance,  —  A  court  of  equity  has  power  to  specifically  enforce 

a  covenant  to  build  or  repair,  where,  from  the  inipoesibility  of  estimating 
damages  or  the  danger  of  irreparable  I088,  an  action  at  law  would  be  an  inade>- 
quate  remedy.  In  such  a  case  the  insolvency  of  the  tenant  is  no  defence. 
Forfeitures  are  not  favored  in  equity,  but  there  are  cases  where  a  rescission  of 
the  contract  may  be  decreed,  although  the  actor  omission  docs  not  fall  within 
any  express  condition  of  forfeiture.  Such  a  case  arises  where  the  lessee  <^)f 
important  and  valuable  works  has,  in  breach  of  his  covenant,  allowed  them 
to  get  out  of  repair  and  in  danger  of  irreparable  loss,  and  his  insolvency  pre- 
vents either  an  action  for  damages  or  a  decree  for  specific  performance*  from 
being  an  adequate  remedy.  A  forfeiture  decreed  m  this  instance  for  such 
reasons.  Where  a  statute  gives  a  right  and  a  remedy,  the  latter  is  exclusive 
of  all  other  remedies.  But,  where  the  right  exists  independently  of  the  stat- 
ute, the  remedy  given  by  the  latter  is  cumulative  merely.  —  Kentucky  River 
Nav.  Co.  V.  The  Commonwealth,  Ct.  App.,  Am.  L.  Reg.,  March,  p.  IY6. 

Estoppel.  — Title  to  land — Estoppel  in  pais — Dedication  of  land  to  company. — 
1.  Appellant  admits  he  had  given  the  road  the  right  of  way  100  feet  throu8:h 
the  entire  land,  and  fifty  feet  more  on  each  side  tor  1,000  feet  long;  that  Tie 
set  the  premises  apart  for  the  ultimate  needs  of  the  railroad  company  at  that 
station ;  that  it  was  his  intention  to  convey  to  the  company,  for  a  nominal 
consideration,  if  they  faithfully  performed  their  covenants  in  his  deed  for  the 
100  feet,  but  that  he  never  liaa  any  thought  of  dedicating  the  property ; 
claims  that  his  interests  have  been  largely  sacrificed  by  the  delinjjuency  of  the 
company  touching  the  covenants.  2.  The  appellee  claims  that  it  ha^  enjoytni 
undisputed  possession  for  a  number  of  years,  and  that  the  record  disclo^e^  a 
case  of  estoppel  in  paisj  and  that  the  appellant  is  thereby  debarred  from  main- 
taining the  claim  which  he  seeks  to  entorce  in  this  litigation.  The  principle 
is  an  important  one  in  the  administration  of  law.  It  often  gives  triumph  to 
the  right  and  justice  where  nothing  else  could  save  from  defeat.  It  proceed* 
upon  the  ground  that  he  who  has  been  silent  as  to  his  alleged  rights  when 
he  ought  in  good  faith  to  have  spoken,  shall  not  be  heard  t^  speak  when  he 
ought  to  be  silent  3.  It  is  also  insisted,  in  behalf  of  appellee,  that  the 
premises  in  question  were  dedicated  to  the  railroad  company ;  that  no  par- 
ticular form  of  words  is  required  to  the  validity  of  a  dedication.  All  that  is 
required  is  the  assent  of  the  owner  and  the  use  of  the  premises  for  the  pur^ 
poses  intended  by  the  appropriation.  The  law  considers  the  owners  acts  and 
declarations  as  \i\  the  nature  of  an  estoppel  in  pais,  and  precludes  him  from 
revoking  the  dedication.  Heldy  that,  both  upon  the  g^imds  of  estoppel  and 
dedication,  the  Circuit  Court  was  correct.  —  Mot^n  v.  Chicago  &  Alton  R. 
R.  Co.,  C.  S.  Sup.  Ct.,  C.  L.  N.,  Apr.  13,  p.  288. 

Future  action — Agreement  not  entered  into  —  Contract,  —  1.  An  estoppel 

cannot  arise  from  a  promise  as  to  future  action  with  respect  to  a  ri^ht  to  be 
acquired  upon  an  agreement  not  yet  made.  An  agreement  made  by  the 
agent  of  an  insurer  cannot  be  set  up  in  estoppel  against  the  terms  of  tbt" 

£olicy  subsequently  executed  and  accepted  by  tne  assured.  —  Union  Mutu^ 
rife  Lis.  Co.  V.  Mowry,  U.  S.  Sup.  Ct.,  Rep.,  Apr.  10,  p.  417. 

EvLDENCK.  —  Admitting  evidence  of  the  financial  condition  of  payee  of  note — 
Adfnitting  evidence  on  pecuniary  condition  of  deceased —  Confidential  rommn- 
nications  to  attorneys  not  admissible  as  evidence.  —  1.  A  person  may  be  in 
embarrassed  circumstances  and  hard  pressed  for  money,  and  vet  hold  a  heavy 
demand  against  another,  who  is  abundantly  able  to  pay,  an^  make  no  effort 
to  collect,  but  such  is  not  usual.  Held,  that  the  testimony  had  a bearingt^n 
the  question,  and  was  competent  for  the  consideration  of'  the  jury.  2.  The 
proof  showed  that,  from  the  time  this  note  purported  to  have  been  made  to 
the  time  of  his  death,  deceased  was  prompt  to  pay  his  debts,  prudent,  careful 
credit  good;  was  a  man  of  property,  and  did  not  like  to  be  in  debt.  Meld,  it 
is  not  reas(mable  to  believe  that  a  man  of  these  habits,  with  abundant  means, 
would  leave  a  note  outstanding  for  a  period  of  seventeen  years,  and  that  dur 
to  a  son  who  was  so  hard  pressed  for  money  that  he  had  to  take  refuge  in 
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bankruptcy ;  and  that  the  testimony  was  conipetent  for  the  consideration  of 
the  jury.  '3.  The  law  is  well  settle<i  that  facts  and  circumstances  communi- 
cated to  an  attorney  or  solicitor,  when  he  is  called  upon  and  acting  as  a  legal 
adviser,  are  not  admissible  in  evidence.  —  Thorp  v.  Uoervey,  Sup.  Ct.  HI.,  C. 
L.  N.,  Apr.  18,  p.  287. 

Entries  made  in  the  eourne  of  bwdness,  —  1.  To  render  an  entry  made  by  a 


person  in  the  course  of  business  or  duty  admissible  in  evidence  after  his  death, 
it  is  not  necessary  that  the  dutv  should  be  one  imposed  by  law.  2.  An  entry 
of  the  baptism  of  T.  D.  contained  in  the  baptism  book  of  a  Roman  Catholic 
parish  church,  in  the  handwriting  of  the  clergyman  who  performed  the  cere- 
mony, was  received  in  evidence  after  his  death,  it  being  proved  that,  by  the 
rules  of  the  church,  it  was  his  duty  to  make  the  entry,  and  that  the  neglect 
of  such  duty  would  render  him  liable  to  ecclesiastical  penalties.  Davis  y. 
Lloyd,  1  Car.  «&  Kir.  275,  disapproved ;  Malone  v.  Lcstran^e,  2  L  E.  R.  16,  ap- 
proved and  followed ;  Farrell  v.  Maguire,  3  I.  L.  R.  187,  distinguished.  —  Dil- 
lon V.  Tobiii,  Irish  Ct.  Prob^  C.  L.  J.,  Apr.  12,  p.  285. 

Expert  testimony — Compensation  of  expert  witnesses,  —  Physicians  and 


suT;ge<m8  cannot  be  compelled  to  give  professional  opinions,  as  experts,  in 
courts  of  justice,  without  receiving  extra  pay  for  such  services,  beyond  the 
ordinary  witness  fees;  and,  upon  refusal  so  to  testify,  they  cannot' be  com- 
mitted Yor  contempt.  Whether  this  rule  applies  to  all  classes  of  experts, 
qitirre.  —  Buchman  v.  The  State,  Sup.  Ct.  Ind.,  C.  L.  J.,  Mar.  22,  p.  281. 

Principal  and  agent,  —  A  receipt  signed  "A,  by  his  agent  B,"  is  compe- 


tent evidence  of  the  fact  that  the  agent  received  the  money  stated  in  it,  but 
not  of  his  personal  liability  therefor.  —  Watson  v.  Grier,  Sup.  Ct,  Penn.,  W. 
N.  C,  Apr.  18,  p.  248. 

Privileged  eommunieation  with  counsel.  —  Documents  drawn  up  by  the 


reco^ized  agents  of  a  company,  for  the  purpose  of  being  submittfid  to  the 
liolicitor  of  the  company,  in  view  of  intended  litigation,  are  privileged  from 
inspection,  and  the  privilege  is  not  lost  althouj^h  the  documents  are  not  in  fact 
submitted  to  the  solicitor.  —  Southwark  &  V  auxhall  Water  Co.  v.  Quick, 
Q.  B.,  C.  L.  N.,  Apr.  6,  p.  283. 

Proof  of  marriage.  —  Where  property  rights  only  are  involved,  general 


reputation  is  sufficient  proof  of  marriage. — Proctor  v.  Bigelow,  Sup.  Ct 
Mich.,  Alb.  L.  J.,  Apr.  13,  p.  287. 

Quantum  of  proof  of  wilful  bumina  in  actions  for  insurance  money.  — In 


an  action  on  a  policy  of  insurance  against  loss  by  fire,  where  the  defence  is 
that  the  property  was  wilfully  burned  by  the  assured,  the  rule  in  civil,  and 
not  in  cnniinal, 'cases,  as  to  the  quantum  of  proof,  applies,  and  a  charge  to 
the  jury  that  the  defendant  is  bound  to  establish  the  defence  beyond  a  rea- 
sonable doubt,  and  by  the  same  measure  of  proof  that  would  be  necessary  to 
convict  the  plaintiff  if  he  was  on  trial  upon  an  indictment  charging  that 
offence,  is  erroneous.  Thurtell  v.  Beaumont,  8  Moo.  J.  B.  612,  1  Bing. 
3-^9,  disapproved.  —  Kane  v.  Homestead  Ins.  Co.,  Ct.  Er.  and  App.  N.  J., 
Alb.  L.  J.,  Mar.  23,  p.  226. 

Foreign  Attaciimknt. — Receiver  appointed  in  foreign  jurisdiction  —  Com- 
ity. —  In  pursuance  of  the  comity  established  between  the  different  states,  the 
courts  of  this  state  will  recognize  the  appointment  of  a  receiver  in  another  state, 
unless  his  claims  come  in  conflict  with  the  rights  of  our  own  citizens.  B.  and 
R.,  citizens  and  residents  of  Virginia,  by  process  of  foreign  attachment  issued 
in  Pennsylvania,  attached  certain  property  of  a  railroad  company  located 
and  doing  business  in  Virginia.  Shortly  prior  to  this  attachment' the  rail- 
road, by  aecree  of  a  Virginia  court,  had  passed  into  the  hands  of  receivers, 
who  claimed  the  fund  attached  as  against  the  attaching  creditors.  Held^  that 
the  receivers  were  entitled  to  the  fund,  and  that  the  equitable  transfer  to  them 
of  their  debt  in  Virginia  was  binding  upon  B.  and  R.  in  Pennsylvania.  Per 
Agnew,  C.  J. :  The  attaching  creditors  nave  no  right,  after  the  appointment 
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of  a  receiver  bj  a  court  within  their  own  state,  binding  upon  them  there,  to 
attempt  to  avoid  its  effect  by  escaping  from  its  jurisdiction,  and,  coming  here, 
to  ask  us  to  infringe  the  comity  we  owe  to  the  acts  of  their  own  courts  within 
their  jurisdiction.  Instead  of  comity,  this  would  be  unfriendliness,  for  thev 
ask  us  to  aid  them  in  a  violation  of  their  own  law.  —  Bagley  v.  Atlantic, 
Ohio  &  Mississippi  R.  R.  Co.,  and  Pennsylvania  R.  R.  Co.,  garna.,  Sup.  Ct. 
Penn.,  W.  N.  C,  Apr.  25,  p.  263. 

HoMBSTBAD.  —  Constitutionality  of  exemption  laws.  —  The  remedy  subsisting 
in  a  state  when  and  where  a  contract  is  made,  and  is  to  be  performed,  is  a 
part  of  its  obligation,  and  any  subsequent  law  of  the  state  wnich  so  affects 
that  remedy  as  substantially  to  impair  and  lessen  the  value  of  the  contract  is 
forbidden  by  the  Constitution,  and  is,  therefore,  void.  Accordingly,  a  law  of 
North  Carolina  exempting  personal  property  and  a  homestead  of  a  debtor 
from  sale  under  execution,  held  invalia  as  to  debts  contracted  before  its 
enactment.  —  £d wards  v.  Kearzy,  U.  S.  Sup.  Ct.,  Alb.  L.  J.,  May  4,  p.  346t 

No  defence  against  tax  limitation —  Tax  de<Ai —  Limitation  —  Homestead, 

—  The  statute  of  limitations  for  tax-title  claimants  b^iiis  to  run  from  the 
time  the  purchaser  is  entitled  to  a  deed,  and  is  not  affected  by  the  fact  thai 
the  premises  constitute  a  homestead. — Thornton  v.  Jones,  $up.  Ct.  Iowa, 
West  Jur.,  March,  p.  171. 

Proceeds  of  exempt  property.  —  A  homestead  in  land,  to  the  maximum,  value 

allowed  by  law,  haa  been  allotted  to  G.,  who  was  insolvent.  From  the  pn> 
ceeds  of  a  crop  grown  on  the  land  he  loaned  his  wife  $300,  with  which  .^he 
purchased  other  land,  taking  the  deed  in  her  own  name.  Heldy  that  the 
money  advanced  to  the  wife  was  still  the  husband^s  money,  and  the  land  pur> 
chaserl  therewith  his ;  and  that  such  land  was  not  exempt  from  his  debts. 
The  circumstance  that  property  is  the  product  of,  or  increase  from,  exempt 


property  does  not  render  it  exempt.  —  Citizens'  National  Bank  v.  Green,  Sup 
Ct  N.  0..  Alb.  U  J.,  Apr.  27,  p.  329. 

When  exemption  cannot  be  claimed. — The  homestead  exemption  cannot 

be  claimed  ai^inst  a  tine  due  the  commonwealth,  imposed  for  a  yiolation  of 
its  criminal  laws.  —  Whiteacre  v.  Rector,  Sup.  Ct.  (App.)  Va.,  C.  L.  N., 
Mar.  23,  p.  217. 

Husband  and  Wife.  —  injury  to  wife  —  Expenses  of  care  —  JRecorerv  by 
wife  —  Estoppel  of  husband  —  Action  by  husband  —  Evidence.  —  1.  Where 
the  wife  was  injured  by  the  defendant's  negligence,  and  brings  suit  therefor, 
including  claim  for  expenses  for  medical  attention  and  care,  and  the  husbanJ 
assists  therein,  held,  that  the  husband  is  thereby  estopped  from  afterwanl? 
recovering  in  his  own  right  for  such  expenses.  '2.  Wnen  the  husband  sups 
to  recover  for  injuries  to  the  wife,  she  not  being  engaged  in  business  on  her 
own  account,  it  is  error  to  exclude  testimony  to  snow  the  inability  of  the  wife 
to  perform  any  labor  or  ser\nce  since  she  was  injured ;  and  it  is  also  error  t^^ 
exclude  evidence  of  the  value  of  her  services.  3.  It  is  error  in  such  case  to 
instruct  the  jury  that  if,  in  the  action  by  the  wife,  she  claimed  that  she  carried 
on  business  in  ber  own  right,  separate  and  apart  from  her  husband,  then  thp 
husband  cannot  recover ;  for  that  a  mere  claim  would  not  defeat  the  husband ; 
there  must  have  been  a  recovery  authorized  or  assented  to  by  him.  4.  It  is 
error  to  instruct  a  jury  to  determine  from  the  record  offered  in  evidence 
what  issues  were  involved  therein;  such  issues  should  be  determined  by  th«» 
court  —  Neinmister  v.  Dubuque,  Sup.  Ct  Iowa,  West.  Jur.,  April,  p.  2*13. 

Liability  of  husband  to  divorced  wife  for  tort  committed  during  eovertHr*. 

— a  wife,  after  being  divorced  from  her  husband,  cannot  maintain  an  action 
against  him  for  an  assault  committed  upon  her  during  coverture ;  nor  against 
persons  who  confederated  with  and  assisted  him  in  committing  the  assault  — 
Abbott  V.  Abbott,  Sup.  Ct  Me.,  Alb.  L.  J.,  Apr.  18,  p.  283. 

Injunction.  —  Injury  to  real  estate  —  When  proper —  When  courts  will  enquirt 
into  a  party's  motives  in  making  a  purchase  —  Injury  to  real  e^ate  —  Motirrs 
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of  purchaser  of  affected  properttf — 1.  The  writ  of  injunction  does  not  isaue 
of  right  for  every  injury  threatened  or  done,  but  its  granting  is  discretionary, 
its  purpose  being  to  prevent  irreparable  mischief,  to  stay  evils  the  conse- 
quence of  which  could  not  adequately  be  compensated  in  damages  if  suffered 
to  go  on.  2.  Grenerally,  courts  have  no  concern  with  a  party  s  motives  in 
making  a  lawful  purchase,  or  in  doing  any  other  lawful  act ;  out  where  one 
invokes  the  aid  of  equity,  averring  that,  under  the  peculiar  circumstances  of 
his  case,  the  rules  of  the  common  law  do  not  afford  him  adequate  redress,  it 
may  be  enquired  how  he  came  to  be  placed  in  such  circumstances.  8.  Where 
a  party  bought  lands  on  the  banks  of  a  stream,  with  the  sole  purpose  of  forc- 
ing their  repurchase  at  a  great  advance  by  the  proprietor  of  a  costly  quartz 
mm  above,  m  necessary  consequence  of  the  operations  of  which  mill  large 

?[uantitie8  of  sand  were  continually  deposited  by  the  stream  on  the  lands  be- 
ow,  heCdf  that  complainant*s  motive  m  purchasing  mieht  be  enquired  into, 
and  that,  instead  or  granting  an  injunction  which  would  sacrifice  valuable 
propertv,  the  court  would  leave  complainant  to  his  remedv  in  damages.  — 
£dward[s  v.  Allenez  Mining  Co.,  Sup.  Ct.  Mich.,  0.  L.  J.,  Mar.  8,  p.  iSb. 

Ink-keeper.  —  Lien — Conversion.  —  1.  An  inn-keeper  has  a  lien  upon  his 
guest's  horses  and  carriages,  as  well  as  upon  his  guest's  personal  lu^g»ge,  for 
the  whole  of  the  bill  for  the  guest's  entertainment,  and  not  merelv  for  the 
keep  and  care  of  the  horses  and  carriages.  2.  If  an  inn-keeper  sells  goods 
upon  which  he  has  a  lien,  the  lien  is  broken,  and  he  is  guilty  of  a  conversion, 
for  which  the  owner  of  the  goods  can  maintain  an  action  against  him  ahd  re- 
ceiver the  whole  of  the  proceeds  of  the  sale  as  damages.  —  Mulliner  v.  Flor- 
ence, Eng.  Ct  App.,  C.  L.  J.,  Apr.  19,  p.  308. 

InBURANCE.  —  Fire  policy —  Value  of  property.  -»- 1.  Chapter  847  of  1874  pro- 
vides that,  where  real  property  in  this  state  insured  against  fire  shall  be  totally 
destroyed  by  fire  without  criminal  fault  of  the  assured,  the  amount  of  insur- 
ance written  in  the  policy  "  shall  be  taken  and  deemed  to  be  the  true  value 
of  the  property  at  the  tinie  of  such  loss,  and  the  amount  of  loss  sustained," 
and  the  measure  of  damages.  Held^  thnt,  in  an  action  upon  a  policy  issued 
since  the  statute  took  effect,  in  a  case  coming  within  its  terms,  the  amount  of 
insurance  written  in  the  policy  is  conclusive  as  to  the  amount  of  the  damages 
(if  any)  for  which  the  insurer  is  liable  by  reason  of  the  loss.  2.  As  the  statute 
rests  upon  grounds  of  public  policy,  the  conclusive  effect  of  the  amount  of 
insurance  written  in  the  policy  upon  the  measure  of  damages  is  not  altered 
by  a  stipulation  in  the  same  instrument  that  the  damage  should  be  established 
**accoraing  to  the  true  and  actual  cash  marketable  value"  of  the  property 
when  the  loss  happened. — Reilly  v.  Franklin  Ins.  Co.,  Sup.  Ct  Wis., 
C.  L.  J.,  Apr.  29,  p.  826. 

Fire  policy —  Condition  against  alienation  of  property.  — Where  there  is 


a  provision  in  a  policy  of  insurance  against  fire,  **  wnere  the  property  herein 
insured,  or  any  part  thereof  shall  be  alienated,  or  in  case  of  any  traTisfer  or 
change  of  title  to  the  same,  or  any  part  thereof  or  any  interest  therein,  without 
the  consent  of  the  company  en<lorsed  hereon,  etc.,  this  policy  shall  cease  to 
be  binding  on  the  company,"  and  the  insured  mortj^jiged  the  property  with- 
out the  consent  of  the  company  endorsed  on  the  policy,  he  cannot  recover  in 
case  of  loss.  The  condition  is  neither  unreasonaole  nor  unjust  in  a  policy  of 
insurance,  and  there  is  no  reason  why  it  shall  not  be  enforced  like  tne  terms 
of  any  other  contract. — Sossaman  v.  Pamlico  Ins.  Co.,  Sup.  Ct.  N.  C,  C.  L. 
J.,  Apr.  5,  p.  267. 

—  Fire  policy  conditions  as  to  ovmership.  —  In  a  fire  insurance  policy  on 
building^  issued  to  plaintiff  below,  it  was  provided  that  *'  if  the  interest  of  the 
insured  in  the  property  be  anv  other  than  the  entire,  unconditional,  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of  the  insured,  or  if  the 
buildings  insured  stand  on  leased  ground,  it  must  be  so  represented  to  the 
companv,  and  so  expressed  in  the  written  part  of  the  policy ;  otherwise,  the 
policy  shall  be  void. "    The  plaintiff  owned  the  land  upon  which  the  build- 
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ings  were  erected,  in  fee  simple,  and  the  premises  were  leased  to  another  party 
for  a  term  of  years.  Nothing  was  expressed  in  the  policy  to  indicate  that  the 
interest  of  the  insured  was  other  tnan  the  entire,  unconditional,  and  sole 
ownership  of  such  property,  or  indicating  that  most  of  the  buildings  stood  on 
leased  CTound.    Held,  that  the  condition  of  the  policy  was  not  violated,  and 

Elaintin  was  entitled  to  recover  thereon  in  case  of  loss.  —  Lycoming  Fire 
as.  Co.  V.  Haven,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  Mar.  2,  p.  168. 

Fire  policy  —  Conditions  printed  on  the  back.  —  Where  a  policy  of  fire 

insurance,  among  other  provisions  and  express  conditions,  provided  that  the 
loss  should  be  "  payable  m  sixty  days  after  the  notice,  proof,  and  adiustment 
thereof,  in  confomiity  to  the  conditions  annexed  to  this  policy,  "  ana  certain 
unsigned  provisions,  entitled  "  Conditions  of  Insurance,  were  printed  on  the 
back  of  the  policy,  such  endorsed  and  unsigned  conditions  are  part  of  the 
contract  between  "the  insurer  and  insured.  One  of  the  conditions  printed 
upon  the  back  of  such  a  policy  provided  that,  "  should  there  at  anv  time, 
during  the  life  of  the  policy,  an  encumbrance  fall  or  be  executed  upon 
the  property  insured  sufficient  to  reduce  the  real  interest  of  the  insured  on  the 
same  to  a  sum  only  equal  to  or  below  the  amount  insured,  »  »  ♦  then 
the  policy  shall  become  void ;  "  the  insured  confessed  a  judgment  greater  in 
amount  than  the  value  of  the  property.  Held^  that  the  policy  was  thereby 
avoided,  even  though  no  execution  ever  issued  upon  such  judgment.  An  en- 
cumbrance ** falls'*  upon  a  property  when  a  judgment  is  entered.  —  Ken- 
sington National  Bank  v.  Yerkes,  defendant,  and  Wyoming  Insurance  Co., 
garnishee,  Sup.  Ct.  Penn.,  W.  N.  C,  Mar.  21,  p.  159.' 

Forfeitures  —  Compensation  —  Waiver — Life  insurance  —  Policy  —  De- 
fault on  premium  —  Forfeiture  —  Extension  of  thne  of  payment  of  premium. 

—  Extension  gioen  after  premiufn  fnatured  —  Agents  not  authorized  to  toatve 
forfeiture  —  Keceicing  from  agents  notes  taken  on  extension,  —  1.  Forfeitures 
are  not  favored  in  the  law ;  they  are  often  the  means  of  great  oppression  and 
injustice,  and,  where  adequate  compensation  can  be  made,  the  law  in  many 
cases,  and  equity  in  hU  cases,  discharges  the  forfeiture  upon  such  compensation 
being  made.  2.  The  forfeiture  of  a  policy  of  life  insurance  for  non-payment 
of  a  premium  may  be  waived;  and  an  extension  of  the  time  of  the  payment 
of  the  premium  in  effect  treats  the  policy  as  still  existing,  and  operates  as  a 
waiver  of  the  forfeiture.  8.  Where  a  promissory  note  has  been  taken  by  the 
insurer  for  a  premium  due  and  payable,  and  the"  note  has  been  extended  ac- 
cording to  a  custom  of  the  insurer,  though  extended  after  the  maturity  of  the 
note,  the  forfeiture  will  not  be  enforced,  since  this  act  treats  the  policy  as 
still  existing,  and  operates  as  a  waiver  of  the  forfeiture.  4.  There  was  an 
express  declaration  in  the  policy  that  the  agents  of  the  insurer  were  not 
authorized  to  make,  alter,  or  abrogate  contracts,  or  waive  forfeitures.  The 
agents  in  many  cases  took  and  delivered  to  the  insurer  notes  at  ninety, 
sixty,  and  thirty  days,  in  extension  of  the  payment  of  premiums,  and  m 
the  present  case  toolc  one  note  at  ninety  days,  and  one  at  sixty  days,  in  ex- 
tension of  the  payment  of  the  premium,  tield,  that  the  agents  were  author- 
ized to  extend  the  payment,  and,  hence,  there  was  a  waiver  of  the  forfeiture. 

—  Knickerbocker  Life  Lis.  Co.  v.  Norton,  U.  S.  Sup.  Ct,  Rep.,  Apr.  8,  p.  385. 

Jjife  policy  —  Forfeiture  by  non-payment  of  premiums.  —  A  foreign  mu- 
tual life  insurance  company  doing  Dusiness  in  Pennsylvania,  whose  custom 
it  w»is  (following  the  general  practice  of  such  companies)  to  send  to  policy- 
holders notices  of  the  tailing  due  of  premiums,  and  to  receive  premiums  at 
any  time  within  thirty  days  after  the  same  fell  due,  cannot,  by  omitting  to 
send  such  notice,  ana  by  refusing  to  accept  a  premium  a  few  days  overdue 
(the  insured  being  in  good  health),  enforce  the  forfeiture  stipulated  for  in  the 
policy,  especially  where  the  insured  was  entitled  to  a  balance  of  dividends,  in 
the  possession  oi  the  company,  exceeding  the  amount  of  the  premium  overdue. 
Where  a  policy  of  life  insurance  has  been  declared  forfeited  by  the  company, 
it  is  not  incumbent  upon  the  insured  to  make  tender  of  subsequently-accru- 
ing premiums,  and  his  failure  so  to  do  cannot  be  taken  advantage  of  by  the 


DIGEST   OF   RECENT   CASES.  313 

Inbitbance  —  Continued. 

company.  Semble  that,  where  a  general  dividend  upon  policies  has  been  de- 
clared by  a  life  insurance  company  sufficient  in  amount  to  cover  an  accruing 
premium,  the  company  cannot  enforce  a  forfeiture  of  the  policy  for  a  non- 

Sayment  of  the  premium  in  cash,  even  though  the  exact  amount  of  such  divi- 
end  to  be  apportioned  to  each  policy  had  not  been  ascertained  at  the  time  of 
the  de&ult  —  Qirard  Ins.  Co.  v.  Mutual  Life  Ins.  Co.  N.  Y.,  Sup.  Ct  Penn., 
W.  N.  C,  Mar.  28,  p.  173. 

Payment  of  premiums  by  a  note,  —  A  mutual  life  insurance  company  issu- 


ing a  policy  upon  receipt  of  a  promissory  note  from  the  assured  for 
the  amount  of  the  first  premium  is  not  liable  upon  the  policy  in  the 
event  of  the  non-payment  of  the  note.  In  such  a  case  the  note  is  a  written 
admission  contradicting  a  recital  of  payment  contained  in  the  policy,  and  an 
agreement  that  the  policy  shall  be  without  effect  in  case  the  note  is  not  paid. 
—  Kerns  v.  New  Jersey  Mutual  Life  Lis.  Co.,  Sup.  Ct  Penn.,  W.  N.  C, 
Mar.  14,  p.  184. 

International  Law.  —  Extradition  treaty  of  1843 — Surrender  of  fugitives,  — 
Although  the  10th  article  of  the  extradition  treaty  of  1842,  between  the  gov- 
ernments of  Great  Britain  and  the  United  States,  does  not  in  express  terms 
prohibit  the  trial  and  punishment  of  surrendered  fugitives  for  crimes  other 
than  those  mentioned  in  the  treaty,  yet  it  is  held  that  the  treaty  impliedlv 
prohibits  the  trial  of  such  a  fugitive  for  any  other  offence  than  that  for  which 
ne  has  been  extradited.  — The  Commonwealth  v.  Hawes,  Ct.  App.  Ky.,  C.  L. 
J.,  May  3,  p.  350. 

Jurisdiction. — A  receiver  appointed  by  a  Federal  court  may  be  enjoined  by 
a  state  court  —  Punishment  after  removal  from  office  —  Not  actually  particx- 
pating  —  Of  railroad  company  as  its  agent  —  Powers.  —  1.  Where  an  injunc- 
tion is  granted  by  a  state  court,  and  ser\'ed  on  a  railway  company,  restrain- 
ing it  and  its  servants  from  obstructing  a  public  avemie  in  a  city  with  its 
trains,  etc.,  the  same  will  be  binding  upon  a  receiver  of  the  company  subse- 
quently appointed  by  the  United  States  court,  and  such  receiver,  the  same 
as  a  subsequent  purchaser,  will  be  punishable  for  contempt  for  disobeying 
the  mandate  of  tne  writ.  2.  If  the  receivers  of  a  corporation  disobey  an  in- 
junction against  the  corporation,  made  before  their  appointment,  the  fact 
that  they  have  been  removed  at  the  time  they  are  tried  fur  a  contempt  affords 
no  defence  whatever.  3.  Where  a  railway  company  passes  into  the  hands  of 
receivers  after  it  and  its  servants  and  agents  are  enjoined  from  obstructing  a 
certain  avenue,  etc.,  with  its  cars,  and,  in  managing  its  business,  the  injunc- 
tion is  disobeyed,  one  of  the  receivers  cannot  be  exonerated  because  he  took 
no  active  part  in  the  matters  complained  of.  It  is  his  duty  to  see  that  the 
injunction  is  obeyed.  4.  A  receiver  of  a  railway  company,  appointed  by 
the  court  to  manage  its  business,  is  legally  the  agent  of  the  company,  al- 
though under  the  direction  of  the  court  appointing  him.  5.  The  court,  in 
appointing  a  receiver  for  a  corporation,  has  no  power  to  enlarge  or  restrict 
the  corporate  powers  and  duties  conferred  on  the  corporation  by  its  charter. 
The  receiver  is  bound  by  the  charter  to  the  same  extent  as  the  directory.  If 
the  compaiiy  is  under  a  legal  duty  to  perform  or  not  to  do  a  certain  act,  the 
(iame  will  (fcvolve  upon  its  receiver.  —  Safford  v.  The  People,  Sup.  Ct.  111., 
Alb.  L.  J.,  March  1(5,  p.  209. 

J'uDOMENTS.  —  Impeachm.ent  of  officer's  return  ofsei^ice  of  process,  — In  an  ac- 
tion in  the  nature  of  ejectment  it  was  shown  that  the  plaintiff's  title  was 
founded  upon  a  sheriff's  deed  made  in  pursuance  of  a  sheriff's  sale  on  an  exe- 
cution issued  by  the  clerk  of  the  District  Court  on  a  transcript  of  a  judgment  of 
justice  of  the  peace  filed  in  said  clerk's  office,  which  judgment  was  rendered 
on  default  against  Jane  Hicks  Brown,  the  then  owner  of  the  land  in  contro- 
versy, on  a  constable's  return  of  service  of  summons,  which  return  was  in 
the  following  words,  to  wit;  "Executed  on  the  15th  December,  1860,  by 
leaving  a  certified  copy  at  the  usual  place  of  residence  of  the  within  named 
defen^nt,  Jane  Hicks  Brown.    H.  H.  Sawyer,  Const"    The  court  below 
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Bri>wn  \na  nut  At  tlip  time  n  reKidciil  in  Kiinsaa,  tlint  »he  hsd  no  resii 
KunKiis,  aii<l  van  tint  liernclr  in  Kshsuk.  but  thfit  nt  thnt  tini«,  and  fi 
tinii!  lH.'rorL-  and  aflt'rn'nrds.  she  i¥si(It!d,  and  nan  herself  pfr«uiia1h 
Lidian  Tvrrilorv.  Held,  that  the  court  in  tliii  did  nut  L-uniniit  error.  - 
V.  Uuni-aii,  Sup.  Ct.  Kan.,  C.  L.  J..  Apr.  20,  p.  828. 

la  favKir  of  gai-nishre,  norjfeei  upon  original  caaae  •ifaciioH.  —  A  ji 

In  an  attachment  i>uU  in  favor  of  the  ganiishpo  is  not  a  bar  tu  n  t<:<-o\ 
ftlturo  acliiiii  ujioii  tlic  same  aubjcct-inattiT,  wiirrvin  defendant  in  tlit 
action  ia  pluintilf,  and  the  ftaniiiht'O  dpfi^ndnnt.  Tlie  defendant.  >i 
rightii  n)niin»t  the  j^rnishee  being  exeliided  fhmi  pari  ii'i  pat  ion  in  the 
an  attuetiinent  KUlt.  cannot  he  urecliideil  by  JudKnieiit  therein.  —  KiitT 
Sup.  Ct.  Pa.,  W.  N.  C,  Mar.  28,  p.  181. 

Litns  of  jadgmrat  of  Fedrml  eourf.  —  1.  In  the  United  Slates 

where  a  st«te  is  divided  intii  several  distriels,  a  Judgment  obtained  in 
trirt  is  a  lien  upon  defendant's  real  estate  in  alfpurts  of  theotate.  T 
of  lien  deneiiJs  Upon  the  right  of  execution :  and.  by  seetion  985 
Statutes,  all  writ)  of  cxtvutjon  mav  "  ruu  and  be  exeeiited  in  all  pnr 
state."  2.  Plaiiititr  has  a  right  t-i  c()nciinTnt  execution  all  over  the  h 
The  direction  of  the  writ  to  .■ne  marahHl  is  inerelv  fiinnnl,  and  of  ni 
queiice.  4.  Section  1*^5  Kcvist-d  Statutes  coni^trued,  and  tlio  {)nicti('c 
eiphiined,  — Prevost  v.  Gorretl,  I'.  S.  Cir.  Cu  East.  Dis.  Pa.,  C.  L.  : 
6,  p.  228. 

Scire  facing —  Volantarif  apjieamni-e.  —  A  plaintitT  will  not  be  pi 

h>  have  waived  a  voluntary  appearance  of  a  defendant  in  the  absence 
Bet  clearlv  indicating  his  intention  so  to  do.  A  jiiilj^ment  was  enters 
arv  27,  l)i>!K.  against  two  defendniita.  (>ji  Septeinbi'r  2l>.  1HT2,  a  Kir- 
torevive  was  issued,  but  was  never  returned.  A  voluiitnrv  appeamt 
however,  entered  for  one  defendant.  On  October  8, 18T4,  atiollier  Jti'i> 
it^ued  and  served  upon  both  defendants.    It  uaa  called  an  alinn. 


n  of  the  I 


that  the  mere  form  of  the  n/i'iis  was  not  eufflcier 

abandonment  of  the  orieinal  aeire  farias,  and  that  the  lien  of  the  jl 
a^Hiust  the  defirndant  uIid  had  appeared  was  prcHcrved.     llatt'b  v.  I 
Smi.  i'li)  approved.  —  ItevnoIiL''  .Appeal,  Sup.  Ct.  Penn.,  W.  N.  t 
2(*,  p.  \Xi. 
Res  judicata  — PlirrA'is'  at  tah  on  drrrrt  ~  Mortgagror  —  Morti) 

1.  In  a  suit  to  enforce  the  lien  of  a  mortage  in  the  state  Circuit  C< 
decree  of  said  court,  diwctins;  the  sale  of  the  mortfOiK^  preniis.'H 
purpose  thereof,  necessaHlv  di'terinined  the  capacity  of  the  plainlilf  t 
tain  such  suit,  and  the  validitv  of  the  note  anf  murU!;a^e  sued  upon, 
same  thereby  became,  as  In  the  parties  thereto  and  their  privies,  rrt^. 

2.  Such  decree,  when  made  in  favor  of  a  foreign  corporntiiin  prohibit 
doing  hualness  in  this  state,  does  not  authorize  or  empower  sii 
poration  to  ])Urehiise  such  mortt^aged  prcmines  at  the  sale  thereo 
receive  a  conveyanee  thereof  IVom  the  sheriff.  3.  In  a  suit  to  eiifi 
lien  of  a  mortgage  the  title  to  the  mortgaged  premises  remains  in  tt 
gajreor  until  a  conveyance  is  niade  by  the  officer  authorized  to  make  I 
and  a  conveyance  to  the  defendant,  it  beluga  foreign  corporation,  not 
ized  to  do  Cusiness  in  Oregon,  is  void,  and  the  title  remains  in  th 
gageor.  4.  A  mortgage  in  Oregon  is  only  a  security,  and  the  niort 
not  entitled  to  the  possession  of  the  premises  without  the  consent  of  tl 
gageor,  until  the  latter  is  divesled  of  his  title  1)v  a  valid  judicial  6 
convovance.  — Semple  v.  Bank  of  British  Columbi'a,  IT.  H.  Cir.  Ct.  Dii 
C.  L.X  Apr.  20,  p.  24«. 

Landlobd  and  Tkxa?.t.  —  Claim  for  rent, — Where  8  levy  is  made 
sonal  property  undijr  a  number  of  executions,  and  the  proicods  of  the 
not  aufllcient  tu  satisfy  all,  the  landlord's  claim  on  the  proceeds  for  r 
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is  tc>  be  reckoned  up  to  the  date  of  the  levy  made  on  that  execution  which 
was  the  last  to  participate  in  the  fund.  — 1  Le'avering's  Appeal,  Sup.  Ct.  Penn., 
w  •  j^ •  \^ .f  ^pr.  11,  p.  <Lzt\.t 

Tenant  by  sufferance.  —  A  tenant  holding  over  by  sufferance   after  the 

termination  of  his  lease  is  liable  to  the  landlord  for  rent  accruing  during  the 
time  intervening  between  the  termination  of  the  lease  and  the  election  of  the 
landlord  to  treat  him  as  a  trespasser  bv  bringing  an  action  of  ejectment. — 
Bush  v.  National  Oil  Kef.  Co.,  Sup.  Ct.*  Penn..  AV .  N.  C,  Mar.  14,  p.  U3. 

Libel.  —  General  issue  —  Darnnqes —  Wealth  and  standing  of  defendant.  —  1. 
In  an  action  for  libel,  where  the  defendant  pleads  the  general  issue  and  does  not 
justifv.  evidence  tending  to  prove  the  truth  of  the  diarge  or  of  circumstances 
w'hicfi,  in  the  popular  mind,  tend  to  cast  suspicion  upon  the  plaintiff  is  inad- 
ynis-iible.  But  wnere  defendant  ofiered  evidence  showing  that  the  plaintiff 
was  an  estimable  young  woman,  and  that  two  letters  purporting  to  have  been 
■written  bv  two  resi)ectable  citizens  of  the  town  where  she  lived  were  received 
through  tlhe  post-office  by  defendant,  which  letters  were  forgeries,  and  thereby 
he  was  imposed  upon  and  induced  to  print  the  charges  tlierein  contained ; 
that  no  one  had  ever  heard  of  the  charges  until  then,  but,  on  the  contrfiry, 
they  excited  universal  indignation,  which  the  trial  court  rejected,  /»«///,  er- 
n:)r.  as  the  proof  offered  did  nr»t  fall  within  the  above  rule.  Craig.  Scott,  and 
Sheldon,  JJ.,  dissenting.  2.  An  instruction  that,  in  fixing  the  amount  of 
damages  to  be  awarded  as  compensation  to  plaintiff  for  amount  of  injurv  she 
had  sustained,  '*the  wealth  and  standiiig  of  defendant  might  properly  be 
considered."  is  improper.  /Vr  IJreese,  .K :  3.  **  There  is  a  clear  distinction 
between  a  publication  of  a  slanderous  matter  in  a  newspaper  as  a  matter  of 
news,  and  the  puV)licatir»n  of  slanderous  matter  upon  the  personal  truthful- 
ne-«s  and  responsibility  of  the  defendant."— Storey  v.  Earley,  Sup.  Ct.  111., 
Mar.  15,  p.  2()5. 

Publication  o/ex-parte  legal  proceedings.  —  Where  persons  in  the  course 

of  nn  cx-parte  application  to  a  magistrate  made  certain  statements  highly  de- 
famatory' of  the  plaintiff,  and  the  magistrate,  after  hearing  the  facts,  declined 
to  grant  a  summons  on  the  ground  that  he  had  no  jurisdiction,  /teld^  that 
tliis  was  a  judicial  proceeding,  and  that  a  fair  and  bona-fide  report  thereof, 

gublished  bv  the  defendants  m  their  newspapers,  was  privileged.  —  Usil  v. 
[ales,  Eng.'High  Ct.  Just.,  C^)m.  Pleas  Div.,  C.  L.  J.,  Mar.  29,  p.  245. 

Limitations  of  A(mox8.  —  Writ  of  error  —  Petition  for  rehearing.  —  1.  The 
cr>urt  states  under  what  circumstances  a  petition  for  rehearing  will  prevent 
the  statute  from  running  whi(;h  provided  that  writs  of  error  and  appeals 
should  not  be  brought  to  the  Supremo  Court  of  the  United  States  except 
within  live  years  after  passing  or  rendering  the  decree  or  judgment  ccmi- 
plained  of. -De  Cambuston  v.  United  States,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Mar. 
2,  p.  188. 

Lottery.  —  State  leg'islation  impairing  the  obligations  of  contracts.  —  Bv  an  act 
of  the  Legislature  of  Missouri,  pjissed  previous  to  1843,  a  town  was  autliorized 
to  raise  for  a  public  purpose  §15,000  by  the  grant  of  a  lottery  privilege.  Un- 
der such  act  tne  town  officers  granted  to  (t.  the  right  to  maintain  a  lotterv  for 
the  s«um  of  $250,  payable  semi-annually,  commencing  on  January  1,  1843, 
until  SI 5,000  was  paicl,  which  would  be  in  1870.  In  1849,  G.  not  having  made 
the  stipulated  payments,  the  town  officers  made  a  new  contract  with  him,  re- 
leasing him  from  the  payment  of  the  sums  due,  and  providing  that  he  should 
have  a  right  to  mainttnn  the  lottt^ry  unon  the  pavment  of  $255  semi-annually, 
until  the  oalance  unpaid  of  the  $15,000  should  "be  paid,  which  would  be  in 
1877.  This  contract  was  declared  valid  bj*  an  act  of  the  Legislature  passed 
in  IH.5.5.  Held^  that  the  contract  authorizing  the  continuance  of  the  lotterv 
until  1877  was  by  the  act  of  the  Legislature  in  1855  made  a  valid  one,  and 
created  a  vested  right  in  G.,  which  could  not,  under  the  constitutional  pro- 
vision against  impairing  the  obligation  of  a  contract,  be  interfered  with  by 
state  legislation.     Held^  also,  that  the  ratittcation  of  the  contract  between  the 
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town  officers  and  G.  by  the  Legislature  made  that  contract  the  act  of  the 

Sup. 


state,  and  that  the  law  ratifying  it  was  not  invalid  under  a  constitutional  Dro- 
vision  forbidding  retrospective  legislation. — State  of  Missouri  v.  Miller, 


Ct.  Mo.,  Alb.  L.  J.,  Mar.  30,  p.  246. 

Married  Women.  —  Contract  by  husband  aa  attorney  in  fact.  —  1.  He  'wlio 
deals  with  a  married  woman  through  the  agency  of  her  husband  must  sbo'w 
affirmativelv,  when  he  sues  her  upon  the  contract,  (1)  that  the  act  was  within. 
the  power  delegated ;  and  (2)  that  it  was  in  a  transaction  and  for  a  consid- 
eration in  respect  of  which  coverture  did  not  disable  her.    In  the  absence  of 
evidence  that,  with  her  knowledge,  the  husband  had  ever  before  assunnecL 
to  act  beyond  the  scope  of  the  express  power,  the  scope  of  his  authority 
must  be  determined  by  the  instrument  conferring  it.    2.  A  power  of  attor- 
ney given  by  a  marrfed  woman  "to  make,  sign,  endorse,  and  accept   all 
checks,  note8,  drafts,  and  bills  of  exchange  for  her  and  in  her  name,'*  is  nec- 
essarily limited  to  transactions  which,  under  the  statute,  she  has  po'wer 
to  pcrtbrm.    It  does  not  authorize  drawing  a  post-dated  check,  even  for  the 
benefit  of  the  separate  estate.    8.  The  management  of  her  landed  property 
and  its  income  by  a  married  woman  is  not  a  separate  business  within  the 
statute.     The  power  to  carry  on  business  conferred  by  the  statute  has  rela- 
tion to  business  pursuits,  mechanical,  manufacturing,  or  commercial.      4. 
One  suing  a  married  woman  must  prove  every  material  fact;  not  onlv   the 
contract,  and  that  it  was  made  by  her  or  her  authorized  agent,  but  tfiat  it 
was  a  contract  she  was  capable  of  making.    6.  The  court  cannot  presume 
that  a  simple  contract,  with  nothing  on  its  face  to  indicate  the  fact,  was  made 
for  the  benefit  of  her  separate  estate.    6.  The  common-law  disabilities  of  a 
married  woman  are  general,  and  the  statute  capabilities  are  exceptional ; 
and  he  who  asserts  the  validity  of  her  contract  must  give  evidence  to  brine  it 
within  some  exception.  —  Nash  v.  Mitchell,  N.  Y.  Ct  App.,  C.  L.  J.,  Mar. 
1,  p.  107. 

. Homestead  in  Colorado  —  Husband  and  wife  —  Ejectment  —  Evidence  — 

Illegality    in    consideration    no    defence  —  Homestead  —  How    acquired. — 
1.  Under  the  laws  of  Colorado  the  wife  is  so  far  relieved  from  the  disability  of 
coverture,  as  existing  at  common  law,  that  she  is  no  longer  aw^  potest  ate  viri, 
in  respect  to  real  or  personal  property,  and  is  as  capable  of  the  independent 
acquisition,  enjoyment,  and  disposal  of  the  same  as  if  the  coverture  did  not 
exist.    2.  The  laws  affecting  this,  being  in  the  nature  of  enabling  statutes, 
must  be  liberally  construed  to  etfect  Uie  purpose  of  their  enactment.     3. 
Where  a  deed  ot  trust  is  executed  to  secure  a  note  given  to  the  wife,  and  the 
husband  is  made  the  trustee  in  the  deed,  he  can,  at  a  sale  under  such  deed  of 
trust,  convey  to  the  wife  as  fully  as  to  any  other  person.    4.  In  ejectment  it 
does  not  devolve  upon  the  plaintiflT  relying  on  a  deed  made  by  a  trustee  at  a 
sale  under  the  trust  deed  to  show  that  the  trustee  complied  with  the  condi- 
tions prescribed  in  the  deed  of  trust.    The  legal  estate  passes  by  the  trustee's 
deed ;  any  defects  in  the  execution  of  the  trust  are  a  suoject  of  "enquiry  for  a 
court  of  equitv.    5-  The  plaintiff  having  made  out  his  case  by  shov^ing  a 
complete  legal  title,  the  defendtmt  cannot  defeat  a  recovery  by  showing  tnat 
the  consideration  recited  in  the  deed  was  either  wanting,  "or  'was  illegal,  or 
fraudulent.    The  title  having  passed,  the  deed  cannot  be  avoided  bv  showing 
the  illegal  consideration.    V).  If  the  objection  to  a  deed  by  whicH  plaiiitin 
claims  title  goes  not  to  the  consideration,  but  to  the  execution  of  the  deed,  it 
would  be  a  good  legal  defence,  admissible  in  ejectment  under  the  plea  of  the 
general  issue.    7.  The  right  of  homestead  is  acquired  by  writing  upon  the 
margin  of  the  record  of  the  deed  conveying  the  land  to  the  claimant  the 
word   "homestead."     Until  that   is  done   no  right  of  homestead    existju 
Marking  the  word  **  homestead  "  on  the  record  after  given  a  deed  of  trust, 
although  at  the  time  of  giving  it  the  grantor  was  married,  a  householder,  the 
head  of  a  family,  and  residing  on  the  premises,  and  was  not  joined  by  his 
wife  in  the  deed,  does  not  invalidate,  atfect,  or  avoid  the  deed  of  trust.  — 
Wiles  V.  Caywood,  Sup.  Ct  Col.,  C.  L.  J.,  Apr.  6,  p.  268. 


DIGEST   OF   RECENT   CASES.  317 

Hjcchavic's  Lden.  —  Barred  by  lapse  of  time. — Where  a  bill  of  particulars, 
filed  with  a  mechanic's  claim,  shows  an  interval  of  nearly  two  years  between 
the  times  of  the  bulk  of  materials  furnished  and  a  new  item  of  small  amount, 
furnished  within  six  months,  it  is  evidently  an  attempt  to  evade  the  me- 
chanic's lien  law,  and  the  dead  claim  will  not  be  revived  thereby.  A  bill  of 
particulars  showed  a  large  amount  of  marble  fUrnished  on  June  18,  1875 ; 
the  next  item  being  marble  scraper-stones  furnished  April  6,  1877.  The 
claim  was  filed  May  9,  1877.  Held,  that  the  lien  was  properly  stricken  off. 
—  Kohler  v.  Mountne}',  Sup.  Ct.  Penn.,  W.  N.  C,  Apr.  2o,  p.  260. 

Statement  of  item^.  —  To  bring  a  lumped  or  aggregate  charge  in  a  me- 
chanic's Hen,  filed  by  a  sub-contractor,  within  the  provisions  of  the  act  of 
3Iarch  22,  1849  (allowing  such  aggregation  in  liens  nled  in  Philadelphia  and 
Chester  Counties),  the  dates  when  that  particular  work  so  charged  was  begun 
and  finished  must  be  distinctly  stated.  If  such  charge  be  one  of  a  series  of 
items  for  which  the  lien  was  filed,  it  is  not  a  sufilicient  fulfilment  of  the  con- 
dition of  the  act  to  state  the  times  when  the  whole  work  was  begun  and  fin- 
ished. A  rule  to  strike  out  the  objectionable  item  is  a  proper  course  to  take 
under  such  circumstances.  —  Shields  v.  Garrett,  Sup.  Ct  Penn.,  W.  N.  C, 
3Iar.  7,  p.  120. 


What  estate  subject  to  —  Improv>ement   lease.  —  Although,  as  a  general 

principle,  the  estate  of  a  lessor  is  not  bound  by  a  mechanic's  lien  filed  for 
work  done  at  the  instance  of  a  lessee,  yet,  if  It  appears  that  the  possession 
of  the  lessee  is  under  an  improvement  lease,  the  land  will  be  bound.  In  or- 
der to  constitute  a  lease  an  improvement  lease,  it  is  not  necessary  that  it 
should  contain  an  express  covenant  on  the  part  of  the  lessee  to  build ;  it  is 
enough  if  it  be  shown  that  such  was  the  manifest  intention  of  the  parties. 
An  allegation,  in  an  affidavit  of  defence  to  a  scire  facias  for  mechanic's  lien, 
that  the  materials  w(;re  not  furnished  on  the  credit  of  the  land,  but  solely 
upon  the  transfer  of  certain  securities  to  the  material-man,  is  sufficient  to  carry 
the  case  to  a  jury.  Parol  evidence  is  admissible  to  show  that,  at  the  time  of 
the  assignment  of  a  mortgage  to  a  material-man  as  collateral  security  for 
his  debt,  it  was  expressly  i^reed  and  made  part  of  the  consideration  of  such 
assignment  that  no  proceemngs  should  be  taken  by  mechanic's  lien  until  the 
maturity  of  the  mortgage,  even  though  it  was  written  in  the  a.ssignmcnt  that 
bv  reason  thereof  the  ri^ht  of  the  material-man  to  proceed  upon  his  lien 
should  in  nowise  be  waived.  —  Barclay  v.  Wainright,  Sup.  Ct.  Penn.,  W. 
N.  C,  Mar.  21,  p.  161. 

•  Condi'im  to  insure  —  Rights  of  mortgagee.  —  The  mortgagee  named  in  a 

mortgage  of  real  estate,  containing  a  condition  that  the  mortgageor  shall  keep 
the  buiUlings  thereon  insured  for  tlie  former's  benefit,  in  a  sum  named,  atsucn 
offices  as  he  shall  approve,  cannot  maintain  an  action  in  the  mortgageor's 
name  ae[ainst  the  insurer  upon  a  policy  issued  to  the  mortgageor  for  a  smaller 
sum  and  covering  both  the  real  estate  and  certain  personal  property  of  the 
nnortgageor,  although  the  insurer  has  been  notifica,  before  pa^^ment  to  the 
mortgageor,  of  the  mortgagee's  claim.  —  Stearnes  v.  Quincv  Ins.  Co.,  Sup. 
Ct.  Mass.,  C.  L.  J.,  Apr.  19,  p.  .306. 

Of  chattels  —  Contemporaneous  agreement  —  Mortgageor  applying  pro- 
ceeds. —  1.  A  chattel  mortgage  and  a  written  agreement  to  govern  the  same  sub- 
ject-matter between  the  parties,  executed  contc^mporaneously,  must  be  treated 
&4  one  contract.  2.  A  chattel  mortgiige  permitting  the  mortgageor  to  remain 
in  possession,  and  to  sell  and  apply  the  proceeds,  or  any  part  of  them,  to  his 
own  use,  is  fraudulent  and  void  m  law  as  against  creditors. — Blakeslee  v. 
Kossman,  Sup.  Ct  Wis.,  C.  L.  J.,  Apr.  12,  p.  289. 

MuincrPAL  Courts. — Jurisdiction  — Purpose  of.  —  1.  Under  constitutional  pro- 
visions dividing  the  state  into  judicial  circuits,  and  establishing  Circuit  Courts 
as  the  courts  of  general  original  jurisdiction,  but  authorizing  the  establish- 
ment by  the  Legislature  of  municipal  courts  in  cities,  held,  that  the  original 
purpose  of  such  municipal  courts  was  not  to  destroy  or  materially  change  the 
jurisdiction  of  the  Circuits,  but  to  relieve  them  of  part  of  the  increased  liti- 


of  the  ODUiity.  much  ifss  of  the  entire  HtHto.  They  weiv  desired  U. 
WHDts  of  the  ritiea  wherein  they  are  estahlished.  3.  A  fitHtute  (c.  q.,  ii 
deHninE  the  jurisdiction  of  the  (Superior  Cuurt  of  tirnnd  Kapids,  Mich.. 
Slat.  1ST5,  p.  44,  sec.  l!t)  which  iierk?  to  give  h  municipnl  court  jurisd 
where  original  process  is  seired  witliiii  the  city,  though  neither  pnrty  is 
dent,  as  wliere  service  is  had  Buvwhere  in  the  county,  if  plaintiff  rva'v 
the  city,  is  unconstitutioiifll  and  void,  4.  Such  municipiil  courts,  lit 
United  States  Circuit  ('uurts.  are  not  tei'hnicaMy  inferior,  hut  yet  are  •. 
ited  juris<liettoii  as  Ut  tlie  n^idcnee  of  tliu  parties  and  tlie  iiecessan- 
showing  jurisdiction  should  he  set  forth  in  the  record;  but  their  judi; 
and  docn-e«  are  liinding  until  reversed,  though  no  jurisdiction  upp> 
record.  5.  Objections  Ui  the  jurisdiction  of  such  conrta  cannot  be  ma 
the  Urst  time  on  a  trial  upon  the  mcriu.  A  pica  of  the  i^'nernl  issue  ^ 
the  question  of  jurisdiction.  — Uraud  Rapiib,  etc.,  K.  R.  Co.  v.  Grav, 
Ct.  Mich..  0.  L.  J.,  .May  3.  p.  347. 

Navioation  Laws.  —  Inniitclion  —  Cn-fifienfe  nf. 
running  without  having  her  hull  and  boiler  it 

inspection  displayed,  as  required  by  tlie  laws  giiveming  iiaviftaiion. 
that,  according  to  the  intention  of  the  statute,  insjieclion  of  a  vessel  is 
be  made  when  she  is  in  an  unBni.<hed  slate :  that  it  is  only  a  complete 
scl,  readt'  for  the  business  for  whieh  she  is  inlended,  that  ean  be  pns- 
the  innpeclors  aa  constructed  in  aeeordance  with  the  navigation  lawn 
neither  the  duty  \a»  make  application  for  inspection  nor  the  duty  to  ii 
attaches  while  the  vessel  is  unflnishedi  that  the  niniiing  of  the  ves 
question  was  merely  the  guiiie  fWim  the  place  where  she  was  chieH; 
structed  to  another  place,  for  the  wlo  purpiise  of  having  her  engine  j 
her,  and  was.  therefore,  not  a  violation  of  the  navigation  laws,  as  she  wi 
completed  until  she  reeoivcd  her  engine,  and  the  return  trip  was  necessn 
she  was  required  to  be  inspected  at  n  particular  port;  that  her  Gilliire  ti 
a  cerlitlcate  of  inspection  dixphiyed  was  no  violaUon  of  law,  as  she  b 
certiticate  to  displav,  and  was  not  rvquired  to  have  until  she  was  corn] 
and  inspected.  —  United  States  v.  .^teninboHl  Jo-shua  Limieos.  U.  S.  Di 
BasL  Dis.  N.  Y.,  C.  L.  S.,  Apr.  6,  p.  ^30. 

Nbqmoescb.  —  Cotifribiilory  negligmce  —  Infancy.  — When  the  plaintiB"! 
in  an  action  for  neglif^nee,  fails  to  show  the  omission  of  any  duty  incui 
ujiun  the  defendant,  a  non-suit  will  be  entered.  The  plaintill"'s  child, 
nine,  was  upon  a  siding  of  the  railroad  company  defendant,  some  di; 
fhim  the  public  street;  while  hidden  behind  some  standing  ears,  a 
backed  against  them,  forcing  them  over  her,  and  causing  her  denth. 
that  the  failure  of  the  engineer  to  whialle  was  not  negligence.  1 
delphia  &  Keading  B.  B.  Co.  v.  Hummcll  (8  Wr.  .t75)  followeJ:  Philadt 
&  Reading  Ii.  B.  Co.  v.  Lone  m  Sm.  257)  distinguished.  — Clark  v.  1 
dolphia.ItBeadingR.B.Co.,  Sup.Ct.Penn.,  W.N.  €..  Mar.  T,  p.  119. 

Injury  to  railway  pasnengtiii  irare.lling  on  a  frcf.  paan.  — Plaintiff  1 

was  negotiating,  at  Portland,  Maine,  with  defendant  lielow,  a  railroad 
pany.  b>r  the  introduetiim  on  its  road  of  a  patent  ear-coupling,  and  w 

3uested  by  defendant  to  «i  to  Montreal  and  see  one  of  its  officers 
eti^ndantagri'ein^  to  pay  n is  expenses.  He  was  given  a  pass  directing 
ductors  to  poMi  him  froiii  Portland  to  Montreal.  The  pass  contaitie 
condition:  "Tlie  person  accepting  thii  free  ticket  in  consideration  tl 
aiuumea  all  risk  of  all  accidents,  and  expressly  agrees  that  the  company 
not  be  liable,  under  nnv  eireumstances  whether  of  negligence  by  their  i 
or  otherwise,  tbr  any  injury  to  the  person,  or  for  any  Toss  or  injurA'  i 

Soperty,  of  the  passenger  using  the  ticket.    If  presented  by  any  other  p 
an  the  individual  named  therein,  the  conductor  will  take  iip  this 
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^nce.  Held,  1.  That  plaintiff  was  carried  for  hire,  in  pursuance  of  an 
i^reement,  and  not  as  a  gratuitous  passenger ;  2.  That  it  was  not  competent 
for  defendant  to  stipulate  against  liability  for  its  own  negligence  in  such  a 
case,  and  it  was  liaDle  for  the  injury.  Grand  Trunk  R.  K.  Co.  v.  Stevens, 
U.  S.  Sup.  Ct,  C.  L.  J.,  Mar.  16,  p.  207. 

Injury  to  one  not  a  passenger,  —  In  an  action  against  a  railroad  company, 


bj'  one  not  a  passenger,  for  alleged  negligence,  the  plaintiff  must  overcome  by 
proof  the  presumption  that  the  defendant  has  exercised  due  care,  and,  in  the 
absence  01  evidence  tending  to  such  proof,  it  is  error  to  submit  the  question 
of  the  defendant's  negligence  to  the  jury.  The  mere  fact  that  the  plaintiff 
has  been  injured  is  no  evidence  that  the  defendant  wtxs  negligent.  Ihe 
plaintiff's  child,  while  standing  upon  the  curbstone  in  a  narrow  city  street, 
was  struck  by  an  axle  of  the  defendant's  car.  There  being  no  direct  evidence 
of  any  negligence  on  the  part  of  the  defendant,  heid,  that  it  was  error  for  the 
court  below  to  submit  the  question  of  the  defendant's  negligence  to  the  jury. 
Per  Trunkey,  J. :  The  true  value  of  the  trial  by  jury  is  best  conserved  by 
maintaining"  intact  the  respective  functions  of  the  judge  and  jury.  The 
judge  must  say  whether  any  facts  have  been  established  by  evidence  from 
which  negligence  may  rejisonably  be  inferred.  If  so,  he  shall  submit  the 
evidence  to  tne  jury  to  say  if  it  ought  to  be  inferred  —  he  never  can  withhold 
the  cases  because  in  his  opinion  it  ought  not.  If  there  be  no  evidence  of  such 
fact,  there  should  be  no  submission,  for  no  jury  have  a  right  arbitrarily  and 
without  evidence  to  infer  there  was  negligence. — Philadelphia  <&  Heading 
R.  R.  Co.  v.  Heil,  Sup.  Ct,  Penn.,  W.  N.  C,  Feb.  28,  p.  91. 

Liability  of  twister  to  servant  for  injuries  through  negligence  of  incompe- 


tent fellow'Sercant.  —  A  railroad  company  is  bound  to  use  due  care  in  se- 
lecting its  servants,  and  to  discharge  tliose  who  are  incompetent.  The 
knowledge  of  the  superintendent,  intrusted  with  the  management  of  the  road 
and  the  power  of  employing  and  discharging  hands,  of  the  incompetency  of 
an  employee,  is  notice  to  the  company.  The  company  is,  therefore,  respon- 
sible to  an  employee  Ibr  the  negligence  of  a  fellow-employee  who  had  been 
employed  by  its  superintendent  with  a  knowledge  of  his  incompetency.  On 
November  1.  1872,  a  collision  occurred  between  a  coal  and  a  freight  train  on 
the  Huntingdon  &  Broad  Top  Mountain  Railroad  Company,  resulting  in 
the  death  ot  the  engineer  of  the  coal  train  and  of  the  conductor  of  the  freight 
train.  In  an  action  by  the  widow  of  the  engineer  of  the  coal  train  against 
the  company  to  recover  damages  for  the  death  of  her  husband,  on  the  ground 
that  the  accident  happened  solely  in  consequence  of  the  negligence  of  the 
conductor  of  the  freight  train,  held,  that,  notwithstanding  there  were 
printed  rules,  regulations,  and  schedules  of  the  companv  with  the  name  of 
the  superintendent  on  them,  parol  evidence  to  show  that  one  M.  was  the 
superintendent  authorized  by  the  company  to  employ  and  discharge  men  was 
properly  admitted.  Held,  further,  ttiat  "evidence  to  show  that  the  freight 
engineer  was  a  man  of  intempenite  habits,  that  he  was  drunk  on  the  day  of 
the  collision,  that  the  accident  was  the  result  of  negligence  occasioned  by 
his  reckless  and  intemperate  habits,  and  that  these  habits  were  known  to  the 
superintendent  who  had  employed  him,  w»w  properly  admitted.  Held,  fur- 
ther, that  in  such  a  case  the  knowledge  of  the  superintendent  was  the  knowl- 
edge of  the  company,  and  that  tfiey  were,  consequentlv,  liable.  Heldf 
further,  that  the  fact  that  the  action  was  brought  by  tne  wiclow  alone  did  not 
prevent  her  recovering  the  full  amount  of  damages  allowed  by  the  act  of 
April  4,  1868  (Purd.  Dig.  1034),  and  that  the  act  of  April  26, 1358  (Ibid.),  did 
not  require  that  the  action  should  be  brought  bj^  every  one  entitlea  to  recover 
damages,  but  only  that  their  names  shoufd  be  mentioned  in  the  declaration. 
Pennsylvania  Railroad  Co.  v.  Books,  7  Sm.  343,  approved.  —  Huntington  & 
Broad  Top  Mountain  R.  R.  Co.  v.  Decker,  Sup.  Ct.  Penn.,  W.  N.  C.,  Apr. 
26,  p.  265. 

Jjtiability  of  common  carriers  of  passengers  —  Contributory  nealigence.  — 

C.  was  riding  m  a  caboose  car  in  the  rear  oi  a  mixed  train  of  u'eight  and  pas- 
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aenser  cars,  contrary  to  the  rules  of  the  company,  but  with  the  knowledge 
ana  consent  of  the  conductor  of  the  train.  An  accident  occurred  which  re- 
sulted in  his  death.  There  was  no  evidence  of  payment  or  non-payment  of 
fare.  Held  (reversing  the  judgment  of  the  court ^elow),  that  nding  in  the 
caboose  car  was  not  negligence  per  ae.  Held,  further ^  that  a  person  not  con- 
nected with  a  railway  company,  travelling  by  a  passenger  train,  is  presum- 
ably travelling  as  a  passenger  and  for  a  consideration.  I^er  Gordon,  J. :  The 
contrary  presumption  of  being  a  trespasser  is  an  affirmative  proposition,  the 

Sroof  of  which  rests  with  the  party  alleging  it  —  Creed  v.  Pennsylvania  R- 
,.  Co.,  Sup.  Ct  Penn.,  W.  N.  C.,  Apr.  26,  p.  263. 

Liability  of  telegraph  companies.  — The  defendants,  a  telegraph  company. 


through  the  negligence  of  their  servants,  delivered  to  the  plaintiffs  a  message 
which  was  not  intended  for  them.  The  plaintiffs,  who  reasonably  supposed 
that  the  mei^sa^^e  came  f^om  their  agents  and  was  intended  for  tl^em,  acted 
upon  it  and  thereby  incurred  a  loss.  Held^  confirming  the  decision  of  the 
Cfommon  Pleas  Division,  that  the  plaintiffs  could  not  maintain  any  action 
against  the  defendants  upon  the  ground  of  their  negligence,  or  ot  an  im- 
plied representation  by  tnem  that  the  message  was  sent  by  the  plaintiffs' 

jents.  —  Dickson  v.  ^euties  Telegraph  Co.,  High  Ct.  Just.  £ng..  Am.  L. 

}g.,  April,  p.  222. 

No  liability  of  municipal  corporation  for  negligence  of  contractor.  —  A 


municipal  corporation  is  not  responsible  for  an  injury  occasioned  by  the 
negligence  of  a  contractor  exercising  an  independent  employment,  unless 
there  be  such  stipulations  in  the  contract  as  to  reduce  the  contractor  to  a 
mere  agent  of  the  corporation.  A  provision  that  the  chief  engineer  shall 
have  power  to  direct  changes  in  the  time  and  manner  of  conducting  the  work 
does  not  amount  to  such  a  reservation  of  power  by  the  corporation  as  will 
render  it  liable  for  injuries  arising  from  the  contractor's  negligence.  The 
fac^t  that  the  corporation  has  taken  a  bond  from  the  contractor  to  indemnify 
it  from  any  loss  or  damage  arising  from  his  failure  to  perform  his  duties  does 
not  fasten  any  additional  liability  on  the  corporation.  Painter  v.  The  Mavor 
of  Pittsburg,  10  Wright,  213;  Reed  v.  The  Oity  of  Allegheny,  29  Smith,  300, 
followed.  —  Erie  v.  Caulkins,  Sup.  Ct.  Penn.,  %V.  N.  C,  Mar.  14,  p.  129. 

m 

—  Personal  injuries  —  Contributory  negligence.  —  1.  The  rule  that  in  a 
crowded  city,  where  a  railroad  company  has  an  intricate  combination  of 
tracks,  side-tracks,  and  switches  in  constant  use,  it  will  be  held  to  a  degree 
of  care  commensurate  with  the  danger  of  the  situation,  applies  also  to  persons 
crossing  the  track  at  such  places.  The  increased  care  required  of  the  com- 
pany on  the  one  hand,  and  of  the  public  on  the  other,  is,  under  such  circum- 
stances, equal.  2.  When  the  evidence  tends  to  prove  negligence  on  the 
part  of  the  defendant,  contributing  to  the  damage,  or  when  such  negligence 
is  conceded,  and  there  is  also  undisputed  evidence  of  negligence  of  the  person 
injured  or  damaged,  it  seems  it  is  the  duty  of  the  court  to  determine,  as  a 
matter  of  law,  whether  such  negligence  of  the  injured  or  damaged  perjson 
contributed  to  the  injury,  and  a  verdict  in  such  a  case  is  without  evidence, 
and  will  be  set  aside  on  appeal  or  error.  Hicks  v.  Pacific  R.  R.  Co.,  64  Mo. 
430,  distinguished.  —  Harlan  v.  St.  Louis,  Kansas  City  &  Northern  R.  R. 
Co.,  on  motion  for  rehearing.  Sup.  Ct.  Mo.,  C.  L.  J.,  Mar.  22,  p.  229. 

Railway  fires  —  Proximate  and  remote  cause.  —  A  land-slide  took  place  on 


defendant's  niilroad,  after  which  a  train  of  cars  loaded  with  oil  came  along. 
The  engineer  did  not  see  the  slide  and  ran  into  it,  whereby  the  train  wki? 
wrecked  and  the  oil  set  on  fire.  The  burning  oil  ran  into  a  creek  alongside 
the  railroad,  floated  down  the  current  several  hundred  feet,  and  set  fire  to  and 
destroyed  plaintiff's  property.  Held^  that  the  negligence  of  the  engineer  in 
not  seeing  the  slide  was  the  remote,  and  not  the  proximate,  cause  of  the  injury 
to  plaintiffs  property,  and  defendant  was  not  liable.  — Hoag  v.  L.  S.  &  M. 
S.  Ky.  Co.,  Sup.  Ct.  Penn.,  Alb.  L.  J.,  Mar.  9,  p.  186. 


L 
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Railway  fires  —  Fires  caused  by  locomotives  —  Absolute  liability  of  com- 


pany —  Proximate  and  remote  cause  —  Juror —  Challenge,  —  1.  Un<fcr  section 
1289  of  the  Iowa  Code,  a  railroad  company  is  absolutely  liable  for  all  damages 
by  fire  set  out  or  caused  by  operating  its  road,  without  regard  to  the  question 
oir  negligence,  2.  In  an  action  to  recover  for  the  loss  of  an  elevator  which 
was  burned  by  fire,  caused  by  the  locomotive  of  the  defendant  communicating 
sparks  to  another  elevator  near  its  track,  from  whence  the  fire  spread  to  the 
plaintiff's  building,  heldy  that  the  fire  from  the  defendant's  locomotive  was 
the  proximate  cause  of  the  loss,  and  that  it  was  liable  for  the  damage.  8. 
The  statute  under  which  the  action  in  this  case  was  brought  is  constitutional, 
and  is  not  void  for  want  of  constitutional  enactment  bv  the  General  Assembly, 
under  article  3,  page  2,  section  1,  of  the  state  Constitution.  4.  A  juror  was 
challenged  for  cause,  and  the  objection  overruled  by  the  court  He  was  then 
challenged  {>eremptonly,  and  the  jury  accepted  witnout  the  defendant  having 
exhausted  his  peremptory  challenges.  Htld^  no  ground  for  reversal.  —  Small 
V.  C,  K  L  &  P.  R  R.  Co.,  Sup.  Ct.  Iowa,  C.  L.  J.,  Apr.  19,  p.  310. 

What  constitutes  contributory  negligence  —  Neglect  to  sound  whistle  does 


not  excuse  neglect  of  party  to  take  jrrecautions,  —  1 .  The  neglect  of  an  engineer 
of  a  locomotive  or  a  railroad  train  to  sound  its  whistle  or  ring  its  bell  on 
approaching  a  street-crossing  does  not  relieve  a  party  from  the  necessity  of 
taking  ordinary  precautions  for  his  safety.  He  is  bound  to  use  his  senses  — 
to  listen  and  loot  —  before  attempting  to  cross  the  railroad  track,  in  order  to 
avoid  any  possible  accident  from  an  approaching  train.  If  he  omit  to  use 
them,  and  walks  thoughtlessly  upon  the  track,  he  is  guilty  of  culpable  neg- 
ligence ;  and,  if  he  receive  any  injury,  he  so  far  contributes  to  it  as  to  deprive 
him  of  any  right  to  complain.  If,  using  them,  he  sees  the  train  coming,  and 
undertakes  to  cross  the  track,  instead  of  waiting  for  the  train  to  pass,  and  is 
injured,  the  consequences  of  his  mistake  and  temerity  cannot  be  cast  upon 
the  railroad  company.  If  one  chooses,  in  such  a  position,  to  take  risks,  he 
must  bear  the  possible  consequences  of  failure.  2.  To  instruct  upon  assumed 
facts  to  which  no  evidence  applies  is  error.  Such  instructions  tend  to  mis- 
lead the  jury,  by  withdrawing  tneir  attention  from  the  proper  points  involved 
in  the  issue.  —  C,  R.  L  &  i*.  R.  R.  Co.  v.  Houston,  U.  S.  Sup.  Ct.,  West. 
Jur.,  April,  p.  206. 

pABE?iT  ANT)  Child.  —  Custody  of  chUd  —  Contract,  —  1.  The  father  of  an  in- 
fant wrote  to  his  father-in-law  of  the  fatal  sickness  of  his  wife :  "  Agnes  is  no 
better;  she  wantsyou  to  take  Victor;  thinks  it  best  for  you  to  have  him;  I 
think  so,  too."  Tlie  wife  died,  the  boy  was  sent,  and  the  offer  accepted* 
Heldy  that  it  does  not  import  to  give  a  right  to  the  custody  of  the  child  for 
any  length  of  time.  2.  Where  it  is  manifest  to  the  court  tnat  the  best  inter- 
ests of  a  child  require  that  the  parent's  right  to  it  shall  be  held  in  abeyance, 
the  court  will  so  order. — Drumb  v.  Keen.,  Sup.  Ct.  Iowa,  West.*  Jur., 
March,  p.  165. 

Pabtwebship.  — Release  of  one  joint  debtor  —  Effect  upon  the  right  of  action 
against  the  others.  — The  rule  of  common  law  tnat  the  release  of  one  copart- 
ner releases  all  is  inapplicable  to  cases  where  the  clear  intention  of  the  re- 
leasors is  to  limit  the  enect  of  the  release  to  one  partner.  Where  judgment  is 
recovered  in  Pennsylvania  against  one  partner  alone  for  a  firm  debt  contracted 
in  that  state,  and  subsequently  a  release  of  the  other  partner  is  executed  in 
another  state,  the  effect  of  such  release  upon  the  judgment  is  to  be  governed 
by  the  laws  of  Pennsylvania,  and  not  by  the  laws  of  the  state  in  which  the 
release  was  executed.*  A  judgment  was  recovered  in  Pennsylvania  by  G. 
against  K.,  upon  a  debt  contracted  in  that  state  by  the  firm  of  K.  &  E.  Sub- 
sequently G.  executed  in  Indiana  a  release  to  £.,  expressly  reserving  all  rights 
against  K.  The  common-law  rule  that  the  release  of  one  partner  operates  as 
a  release  of  all  was  in  force  in  Indiana.  Upon  a  feigned  issue  to  determine 
the  amount  due  upon  the  judgment  against  K.,  held,  that  the  effect  of  the 
release  was  to  be  determined  by  the  laws  of  Pennsylvania,  and  that  it  there- 
fore discharged  K.  from  liability  only  to  the  extent  of  one-half  the  debt.  — 
Greenwald  v.  ELaster,  Sup.  Ct  Penn.,  W.  N.  C,  Mar.  14,  p.  140. 


IDC  cucuti  [nruu{;n  luiuiiier  pcrsuii,  as  ais  n)»iii,  in  ine  name  oi  ine 
under  an  a^reemccit  that  the  latter  ghuuld  Dululier  and  sell  the  met 
after  retuniiuK  plaiiililf  the  cost,  aad  pnyinK  him  a  quarter  of  a  cent  a 
dressed  meat,  should  retaiii  the  balanee  of  the  proceeds  for  his  86^1™.! 
court  below  entered  a  noii-»uit  on  the  gruund  that  the  evidence  did  no 
exclusive  ownership  in  the  plaintiQ'.  Htld  (rewninff  the  jud^nctit 
the  evidence  shuulil  have  been  eubinitlvd  lo  the  jury,  to  detennme  w 
the  plaiiitilf,  iieling  by  an  agenl,  purchased  the  cattle  for  his  own  lu 
Htiil,  further,  that  tKe  agreement  between  the  plaintiff  and  his  a^ 
above  stated,  did  not  constitute  a  partnership  inttr  gae,  or  as  to  thii 
ties.  — Dale  v.  Pierce,  Sup,  Ci,  Penn.,  W.  N.  U„  Apr.  4,  p.  206. 

Pateitts.  —  Conalilutionality  of  ttate  IrgUlation  in  rtlation  to  patrn 
mittH.  —  A  statute  of  Pcansylvania,  which  required  that  every  note  ^11 
the  rifrht  Co  make  or  »ell  a  patented  invention  should  contain  the 
"  given  for  a  patent-right,"  and  made  such  note  subject  in  the  hands 
holder  to  the  same  defences  as  if  in  the  hands  of  the  original  holder,  ht 
vided  a  penalty  for  a  violation  of  ltd  requirements,  htld  not  in  coiiHii 
the  provisions  of  the  tTnited  States  Cunatitution  {art.  1,  sec  S)  as  to  ] 
rights.  But  a  note  given  for  a  patent-right  and  not  marked  in  aoco 
with  the  statute  would  be  freed  from  the  equities  between  the  uriginsl 
in  the  bands  of  aiona-^rfe  holder  for  value  and  without  notice.  —  Htii 
Jones,  Sup,  Ct.  Penn.,  Alb.  L,  J.,  Apr.  6,  p.  2ti7, 

Presumption  in  facvr  of  patentee. -~^\.  The  grant  of  a  patent  is  an  1 

cation  that  everv  fact  wliicli  mnst  nccessariU-  appear  to  entitle  the  pi 
to  it  has  been  established  by  sufficient  proof, 'and  is,  therefore,  suflieic 
mary  evidence  of  evervtliiiig  necessary  to  support  the  patentee's  til 
The  exhibition  of  a  patent  sufficiently  catablishes  priunty  of  invent 
the  patentee  of  the  Invention  deseritieil  in  it.  3.  This  evidence  is.  hi> 
oiilv  ^reaumptii-e.  and  its  truth  may  be  conteste<l,  but  the  presumption 
until  It  ii-  overthrown  bv  j^ntisfiictofv  counter-proof,  and  so  the  burdcMi 

5 roof  is  upon  the  contesUnt,  —  Konold  v,  Klein.  U,  S.  Cir,  Ct,  Wef 
enn.,  C.  L.  N.,  Apr.  13,  p,  240. 

Extension  of  patent  —  Poturr  of  atfornet/.  —  ,Suit  brought  by  an  iii 

against  a  railroad  company,  to  nrstrain  them  from  the  use  of 'an  invi 
under  an  evtension  of  the  patentto  thecompnny,  byan  agent  of  the  pa 
to  whom  be  had  granted  a  power  of  attume}'  to  extend  the  patent,  ai 
neglected  to  funnally  revoke  the  same  until  after  the  agent  had  gnuii 
extension  to  the  rallnia<l.  Hfld,  thai,  if  a  man  trusts  an  agent,  and.  in 
qucnce  of  the  trust,  another  person  Buffers,  the  parly  eonferring  tlie  g 
must  bear  the  luhs,  A  court  of  equity  will  look  at  tlie  real  state  of  th 
and  regard  that  as  done  which  ought  to  bave  been  done.  So  that,  if  aci 
was  ai'tiinily  made  by  which  the  plaintiff  was  bound,  and  the  extension 
patent  was  'Inlended'to  be  conveyed,  u  court  of  equity  will  treat  it  as  ( 
carry  out  the  purpose  of  the  parties.  —  Lnharee  v.  Peoria,  etc,,  K,  R.  ( 
S,  t'ir,  Ct  North.  Ula.  Ul.,  C.  L.  N.,  Apr.  6.  p.  227. 

PnAr.TlCB.  —  Collateral  attaek  —  Pronf  of  tercice  ofproceat  onm/n-rcaitl 
fendanls  —  Defendant  notappearing  —  Vatiility  of  judgment — Juriadic 
Creditor!  —  Pruprrty  of  nim-rendent  —  A  ttachment  —  Serrict  out  of  th: 
Ua  force   and  effect  —  Federal  eourta  —  Jiidgmeatt  of  ttate  courta  — 

proeeHS  of  lam    —  Tribanal  —  Sabjeet-matiei SHmmoiM  —  Apjueara 

1.  A  statute  of  Oregon,  after  providjiift  for  service  of  summona  in  an 
upon  parties  or  their  representtitives.  personally  or  at  their  residence,  d 
that  when  servii;e  cannot  be  thus  made,  and 'the  delendaut,  after  di 
gence,  cannot  be  found  within  the  state,  and  "that  fact  appears,  bv  at 
to  the  satisfaction  of  the  court  or  the  judge  thereof,  anrf  it  in  like  t 
BDUCars  that  a  cause  of  action  cxi-^Lt  u^in^t  the  defendant  or  that  1 
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mons     *     *     *    when  the  defendant  is  not  a  resident  of  the  state,  but  has 
property  therein,  and  the  court  has  jurisdiction  of  the  subject  of  the  action," 
the  order  to  designate  a  newspaper  of  the  county  where  the  action  is  com- 
in€*nc?eti  in  which  the  publication  shall  be  made,  and  that  proof  of  such  publi- 
cation shall  be  "the  affidavit  of  the  printer,  or  his  foreman,  or  his  principal 
clerk."     Heidf  that  defects  in  the  affidavit  for  the  order  can  only  be  taken 
advaiit-agc  of  on  appeal,  or  by  some  other  direct  proceeding,  and  cannot  be 
ur«^^d  to  impeach  the  judgment  collaterally;  ana  that  the  provision  as  to 
proof  of  the  publication  is  satisfied  when  the  affidavit  is  maae  bv  the  editor 
of  the  paper.     2.  A  personal  judgment  rendered  in  a  state  court  m  an  action 
upon  a  money-demand  against  a  non-resident  of  the  state,  without  personal 
service  of  process  upon  him  within  the  state,  or  his  appearance  in  the  action, 
upon  service  by  publication,  is  without  any  validity ;  and  no  title  to  prop- 
erty ptisses  by  a  sale  under  an  execution  issued  upon  such  a  judgment.     3. 
The  state,  having  within  its  territory  property  of  non-residents  may  hold  and 
appn.>priate  it  to  satisfy  the  claims  of  its  citizens  against  them,  and  its  tribu- 
nals may  enquire  into  their  obligations  to  the  extent  necessarj'  to  control  the 
disposition  of  the  property.     II  non-residents  have  no  property  in  the  state, 
there  is  nothing  upon  which  the  tribunals  can  adjudicate.     4.  Substituted 
service  by  publication,  or  in  any  other  authorized  form,  is  sufficient  to  inform 
parties  of  the  object  of  proceedings  taken,  where  property  is  once  brought 
under  the  control  di  the  court  bv  seizure  or  some  equivalent  act.     The  law  as- 
sumes that  property  is  alwavs  in  the  pos-^ession  of  its  owner,  in  person  or  by 
agent,  and  proceeds  upon  t)ie  theory  that  \U  seizure  will  inform  him  that  it 
is  taken  into  the  custoay  of  the  court,  and  that  he  must  look  to  any  proceed- 
insfs  authorized  by  law  upon  such  seizure  for  its  condemnation  and  sale.     But 
where  the  entire  object  of  the  action  is  to  determine  the  personal  rights  and 
obligsiti<ms  of  the  defendants  —  that  is,  where  the  suit  is  merelv  in  personam^ 
constructive  service  in  this  form  upon  a  non-resident  is  inedectual  for  any 
purpose.     6.  Process  from  the  tribunals  of  one  state  cannot  run  into  another 
Htate  and  summon  parties  there  domiciled  to  leave  its  territory  and  respond 
to  proceedings  against  them  ;  and  publication  of  process  or  notice  within  the 
state  in  which  the  tribunal  sits  cannot  create  any  greater  obligation  upon  the 
non-resident  to  appear.     Process  sent  to  him  oiit  of  the  state,  and  process 
publi:*hed  within  it,  are  equally  unavailing  in  proceedings  to  establish  his 
personal  liability.     6.  Except  in  cases  attecting  the  personal  status  of  the 
plaintiff,  and  cjwes  in  which  that  mode  of  service  may  oe  considered  to  have 
twen  assented  to  in  advance,  the  substituted  service  of'  process  by  publication 
allowcKl  bv  the  law  of  Oregon  and  bv  similar  laws  in  other  states,  where  actions 
are  brougbt  against  non-residents.  Is  effectual  only  where,  in  connection  with 
proc^ess  against  the  person  for  commencing  the  action,  property  in  the  state  is 
Drought  under  the  control  of  the  court  and  subjected  to  its  disposition  by  proc- 
ess adapt<?d  for  that  purpose,  or  where  the  judgment  is  sought  as  a  means  of 
reaching  such  property  or  affecting  some  interest  therein ;  in  other  words, 
where  the  action  is  iii  the  nature  of  a  proceeding  in  rem.     7.  Whilst  the 
courts  of  the  United  States  are  not  foreign  tribunals  in  their  relations  to  the 
st^ite  courts,  they  are  tribunals  of  a  different  sovereignty,  exercising  a  distinct 
and  independent  iurisdiction,  and  are  bound  to  give  the  judgments  of  the 
state  courts  only  the  same  faith  and  credit  which  the  courts  of  another  state 
are  bound  to  give  to  them.     8.  The  tenn  **due  process  of  law,"  when  ap- 
plied to  judicial  proceedings,  means  a  course  of  legal  proceedings  according 
to  those  rules  and  principles  which  have  been  established  in  our  systems  of 
jurisprudence  for  the  protection  and  enforcement  of  private  rights.     To  give 
such  proceedings  any  validity,  there  must  be  a  triounal  competent  by  its 
constitution  to  pass  upon  the  subject-matter  of  the  suit ;  and,  if  that  involves 
merely  a  determination  of  the  personal  liability  of  the  defendant,  he  must 
be  brought  within  its  jurisdiction  by  service  of  j)rocess  within  the  state,  or 
his  voluntary  appearance.  —  Pennoyer  v.  Neff,  U.  S.  Sup.  Ct,  Rep.,  Mar.  20, 
p.  353. 

Practice  in  Supreme  Court  of  the   United  States  —  Review  of  action  of 

lotcer  court  upon  motion  for  new  trial,  —  1.   The  Supreme  Court  has  no  juris- 
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diction  to  revise  the  action  of  on  inferior  court  upon  tbe  quettJO] 
or  refusing  n  new  trial,  and  tbe  final  judgment  of  such  court  < 
amined  through  its  rulings  upon  that  question.  If,  when  the  flu 
is  brought  here  for  review  by  writ  of  error,  no  other  documents  n 
for  consideration  than  such  as  were  before  the  inferipr  court  u(> 
cation  for  a  new  trial,  this  court  oannot  look  Into  them,  and,  i 
otherwise  disclosed  by  the  record,  the  judgment  will  be  afSmi 
court  must  have  before  it  a  bill  of  ciceplioni,  or  what  is  equivi 
bill,  upon  which  the  final  judgment  of  the  court  below  wm  n 
will  not  examine  into  any  alU'ged  errors  except  such  ae  are  oth< 
ent  on  the  face  of  tbe  record.  —  Kerr  v.  Clampitt,  U.  S.  Sup.  < 
Mar.  2,  p.  187. 

Pbebooativk.  —  Tht  state  a»  a  preftrred  eredUor.  —  1.  New  Jei 
poKsess  the  crown's  common-law  prerogative  to  have  its  debts  p: 
ence  to  the  debts  of  other  credilors.  2.  On  the  appi)intnient  of 
an  insolvent  corporation,  its  title  lo  its  propertv  in  dirofted  by  fo; 
Freeholders  of  .Middlewi  v.  State  BanTt  at  Xew  Brunswick,  f 
Alb.  L.  J.,  April  S,  p.  2<jB. 

Public  Schools.  —  Right  of  tnattea  of  public  tehooU  to  jtretcr 
Btiidy  to  be purauedin  them.  —  Suit  brought  by  a  father  against 
of  a  school  for  not  admitting  his  son  unless  he  stood  ef  amiiiati 
studies  in  the  proscribed  course  of  the  lower  gradcii,  includii 
which  study,  at  the  father's  request,  the  son  had  not  pursued. 
the  study  <if  grammar  had  no  connection  with  the  studies  whii'h 
pursue.  It  could  make  no  possible  ditTerence  to  the  pupils,  or  tho 
whether  tlie  applicant  did  ordid  not  undewtand  that  study ;  thai  a 
have  very  satisfcetory  reasons  for  wishing'  his  son  to  be  perfecl 
branches  of  education,  to  the  entire  exclusion  of  others,  and,  so  '. 
doin^  none  others  are  affected,  it  could  be  of  no  concern  lo  thoi 
public  schools  in  chai^ :  that  the  requirement  that  a  knowledge 
u  indis)ici liable  to  admission  to  the  high  school  is,  under  the  ci 
unreuMinable,  and  should,  therefore,  be  disregarded.  —  Trustees 
Town  40,  Kange  14,  v.  The  People  ex  ml.  Van  Allen,  Sup.  Ct.  1 
Apr.6,p.232r      ■ '  *^ 

Statotb  of  Fraubs.  —  Parol  promiaefo pay  the  debt  of  anothfr,  - 
makes  a  parol  promise  to  pay  the  debt  of  another,  out  of  fUnds  t 
the  uroiiiissor  for  the  purpose,  such  promise  is  not  within  tl 
frauds.  The  creditor  to  be  bcnetltcd,  though  not  present  at  th* 
proniifE,  becomes  the  owner  of  the  f\iDd  tliiis  impressed  with  a  t 
and.  OS  such,  can  sue  for  il.  — Justice  v.  Tallman,  Sup.  Ct.  I'eui 
Feb.  28,  p.  90. 

Statute  of  Lijiitations.  — .4  promise  to  pay  a  debt  barrrd. 
upon  a  promissory  note  by  the  husband  ai  Hdniinistratorof  thedci 
commenced  uuiru  thiui  six  years  after  the  maturity  of  the  note, 
tliat  within  the  six  years,  and  after  the  death  of  the  wife,  but  be 
band  had  taken  out  letters  of  administration,  the  maker  had  a 
the  debt  to  the  husband,  and  hod  promised  to  pay  the  note.  J 
running  of  the  statute  of  limitations  was  tolled,  and  Ihc  plaintjfl 
to  recover.  Fer  riiriam.  The  husband  was  not  a  stranger,  but  v 
of  the  note  In  question  as  part  of  his  wife's  estate ;  he  could, 
eeive  a  promise  to  pav  it,  or  an  acknowledinnent  consistent  with 
ise.  — Keoiy  v.  WngliU  Sup.  Ct.  l*enn.,  W.  N.  C,  Apr.  18,  p. ; 

Attodower. — In  Michigan  the  statute  of  limitations  runs  ag 

for  dower.  —Proctor  v.  Itigelow,  Sup.  Ct.  Mich.,  Alb.  L.  J.,  Sit 

DrposU  of  money  —  Drmand.^The  statute  of  limitations  d. 

to  run  until  the  cause  of  action  has  aecnicd.  F.  deposited  (uoi 
who  gave  a  receipt  as  follows ;  "  Received  of  Mary  Finkbone, 
times  since  1862.  S-i"5  for  safe-keeping,  which  Is  to  be  relumed  t 
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amounts  as  she  may  want  Penrose  Wiley."  Subsequently,  within  six 
years  of  bringing  suft  for  this  sum,  W.  wrote  a  similar  receipt  for  $80  upon 
the  same  paper  with  the  former.  More  than  six  years  had  elapsed  from  the 
date  of  the  first  receipt  before  demand  or  claim  was  made  Dy  F.  upon  it. 
Held,  that  the  first  receipt  was  for  a  deposit  to  be  returned  on  demand,  and 
that  the  statute  could  not  run  until  after  the  demand  wa£  made.  Held, 
further,  that  the  giving  of  the  second  receipt,  upon  the  same  paper  with  the 
first,  amounted  to  a  restatement  of  the  account -between  the  parties,  and  was 
a  sufficient  acknowledgment  to  bar  the  statute.  Laforge  v.  Jayne,  9  Carr, 
410,  overruled.  Girard  Bank  v.  Bank  of  Penn  Township,  8  Wright,  92, 
affirmed  and  followed. — Finkbone's  Appeal,  Sup.  Ct.  Penn.,  W.  N.  C., 
May  2,  p.  288. 

Endorsement  on  note,  —  An  endorsement  of  payment  on  a  promissory 


note,  where  no  valuable  consideration  actually  ptissed  between  the  parties, 
is  not,  by  force  of  an  oral  agreement,  such  payment  as  will  prevent  the  opera- 
tion of  tne  statute  of  limitations.  —  Blancnard  v.  Blanchara,  Sup.  Ct.  Mass., 
C.  L.  J.,  March  1,  p.  164. 

Taxes.  —  Ultra  vires — Bill  for  restraint,  — ^Where  the  authorities  of  a  munici- 
pal corporation  are  proceeding  to  do  an  act  which  is  ultra  vires,  and  which 
will  impose  on  the  tax-payer  an  unlawful  increase  of  tax,  he  may  file  a  bill  in 
equity,  in  his  own  name,  to  enjoin  the  act.  The  concurrence  of" the  attorney 
general,  or  other  representative  of  the  public,  is  not  indispensable.  In  such  a 
ctt^e  a  court  of  equity  has  power  to  enjoin  the  issue  of  illegal  evidences  of  debt 
by  the  corporate  officers.  Corporate  powers  are  to  be  strictly  construed,  and, 
unles.s  clearly  given  in  the  charter  or  Dy  statute,  no  authority  exists  in  a  mu- 
nicipal corporation  to  issue  scrip  or  warrants  on  the  treasurer,  in  the  form  of 
promises  to  pay  at  a  future  day,  for  the  purpose  of  paving  the  ordinary  ex- 
penses of  the  municipality.  —  Collum  v.  Chattanooga,  feup.  Ct.  Tenn.,  Am. 
jL.  Reg.,  March,  p.  191. 

Validity  of  assessments.  —  Appellant  claimed  that  it  was  an  Indiana  cor- 


poration, created  under  the  laws  or  that  state,  and  that  the  Illinois  State  Board 
nad  no  authority  to  assess  the  capital  stock  and  franchise  of  an  Indiana  corpo- 
ration ;  that  the  purpose  of  the  county  collectors  was  to  seize  its  property ; 
but  the  state  officers  deny  that  any  assessment  was  made,  or  was  intended  to 
be  made,  upon  its  capital  stock.  Held,  that  the  mode  adopted  by  the  State 
Board  was  m  substantial  confonnity  to  the  laws  of  Illinois ;  that  the  county 
collectors  have  no  right  to  levy  the  Warrants  in  their  hands  upon  any  property 
belonging  to  the  IndiRna  corporation  as  distinguished  from  tne  Illinois  corpo- 
ration of  the  same  name ;  but  they  have  the  right  to  subject  to  the  payment 
of  the  taxes  in  question  the  property  which  the  corporation  is  operating  and 
managing  in  the  state  of  Illinois;  that  the  assessment  made  by  the  otate 
BoarcT is,  in  every  just  sense  of  the  word,  an  assessment  of  the  capital  stock 
of  an  Illinois  corporation.  —  Indianapolis  &  St.  Louis  R.  R.  Co.  v.  Vance, 
collector,  etc.,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Apr.  20,  p.  248. 

Taxation  of  person^  residing  in  two  places.  —  Plaintiflf  had  for  many  years 


been  an  inhabitant  of  Boston,  nad  lived  there  in  his  own  dwelling-housewith 
his  family,  and  paid  taxes,  and  had  an  office  for  business.  On  account  of  the 
increase  of  taxation  in  1870,  he  removed  to  the  town  of  Lancaster,  where  he 
already  had  a  summer  residence,  and  thereafter  remained  there  some  months 
each  year  with  his  family,  claiming  to  reside  there,  paying  taxes,  voting,  and 
holding  office  there.  He",  however,  spent  several  montds  each  year  in  Boston, 
which  continued  to  be  the  principal  place  of  his  social  and  domestic  life,  and 
the  place  where  the  most  of  his  family  expenditures  were  made.  In  an  action 
to  recover  back  a  tax  for  personal  property,  assessed  upon  and  collected  from 
him  bv  the  city  of  Boston  in  1876,  held,  tfiat  the  question  whether  he  was  an 
inhabitant  at  that  time  of  Boston  or  not,  for  the  purposes  of  taxation,  was 
for  the  jury.  While  the  choice  of  the  tax-payer  as  between  two  places  of 
r«!«idence  is  an  element  to  be  considered  in  determining  his  domicile,  a  choice 
in  favor  of  one  place  will  not  control  a  preponderance  of  evidence  in  favor 
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of  another.  In  all  disputed  cases  it  is  the  duty  of  the  court  to  submit  eai-ii 
case  to  the  iurv,  with  instructions  adapted  to  its  peculiar  aspects.  —  Tha^  er 
V.  Boston,  bup.  Ct.  Mass.,  Alb.  L.  J.,  Apr.  6,  p.  2«il. 


Taxation  by  municipality  of  its  own  bonds,  —  Under  the  provisions  of  ii> 

charter,  authorizing  it  to  impose  taxes  upon  property  within  it*5  limits,  tiie 
city  of  Charleston,  houth  Carolina,  by  ordinance  imposed  a  tax  of  2  per  <-«.miI- 
upon  all  property  therein,  and  directed  that  the  Uix  asf»ess<»d  upon  the  oity 
stock  which  represented  the  indebtedness  of  the  city  should  be  deducuni  b\ 
the  city  treasurer  out  of  the  interest  thereon.  Held  (reversing  the  £ieoi-^i.«!; 
of  court  below,  5  S.  C.  593;  22  Am.  Rep.  14),  that  the  ordinance  ah  t<»  sm  I. 
city  stock  was  void,  as  in  conflict  with  the  provision  of  the  Federal  (N^n.-titu- 
tio'n  forbiddinfif  state  legislation  impairing  the  obligation  of  a  contract.  No 
municipality  of  a  state  can,  by  its  own  ordinances,  und«r  the  guise  of  tnxu- 
tion,  relieve  itself  from  performing  to  the  letter  all  it  h»is  expressly  proinis-tMi 
to  its  creditors.  —  Murrav  v.  Charleston,  U.  8.  Sup.  Ct.,  Alb.  L.  J.,  April  27. 
p.  321. 

Taxation  of  national  banks. — In  assessing  shares  of  stock  in  nationnl 

banks  in  New  York,  the  assessors  must  detennine  the  actual  value  of  th*.- 
shares  —  taking  into  consideration  all  the  capital  of  the  bank,  whether  >\irp>a* 
or  in  real  estate,  or  otherwise,  and  then  deduct  from  such  value  such  huih  a- 
represents  the  proportion  which  the  assessed  value  of  the  real  estate  bears  tn 
the  Hss«'SAed  value  of  the  entire  capital.  Thus,  the  capital  of  a  nationtil  baiik 
was  §1,000,000,  and  wjis  represented  by  25,000  shares  of  $40  each.  The  as- 
sessors tu«ses«ied  the  shares  at  $50  eacfi,  making  in  the  agfin*^gate  $1,4(K>.CNhi. 
and  the  real  estate  at  $200,000.  Heldf  that  they  should  cteduct  from  ih.- 
jussessed  value  of  each  share  $8,  being  one-seventh,  or  the  proportion  whith 
the  real  estate  bore  to  the  aggregate  assessed  value  of  tiie  shares.  —  The 
People,  ex  rel.  Tradesmen's  National  Bank,  v.  Conirs.  of  Taxes,  etc.,  N.  Y. 
Ct.  App.,  Alb.  L.  J.,  May  4,  p.  344. 

Taxation  of  national  banks  —  Assessments.  — The  shares  of  stock  of  a  na- 
tional bunk  were  taxed  at  their  full  value,  while  other  property  was  a>>e»*^d 
at  from  30  to  40  per  cent,  of  its  real  value.  Held,  that  the  di«criniinati":i 
was  illegal  and  unjust,  and  that  the  bank  was  a  proper  party  to  maintain  u 
bill  to  restrain  the  collection  of  the  tax  beyond  the  proportion  as.-es>«*d  i»i. 
other  propertv.  —  Merchant's  National  Bank  of  Toledo  v.  Cumrainj;,  U.  J^. 
Cir.  Ct.,  0th  Cir.,  Alb.  L.  J.,  May  4,  p.  345. 

Trade-marks. —  Use  of  name. — A  court  of  equity  will  never  grant  its  pn>- 
tection  to  a  trade-mark  which  expresses  a  falsenood,  as  against  one  which  ex- 
presses the  truth.  Greneral  words,  the  common  property  of  English-speHk- 
jug  people,  cannot  be  appropriated  as  trade-marks  to  the  exclusion  of  oth^T* 
who  may  desire  to  use  them;  and  when,  therefore,  a  man  uses  them  in  cmi- 
nection  with  his  own  name,  the  latter  simply  identifies  his  goods  and  is  the 
only  distinctive  feature  of  the  trade-mark.  In  such  a  case  the  right  to  use  hi> 
name  is  a  personal  right,  and  does  not  pass  to  his  assignee  by  an  adjudication 
in  bankruptcy.  A  man's  right  to  the  use  of  his  own  name  as  a  compcMunt 
part  of  a  trade-mark  can  onlv  be  interfered  with  when  it  is  used  fniudulentiy 
with  intent  to  deceive  the  piiblic  or  to  pirate  upon  the  business  of  another.  -^ 
Helmbold  v.  Helmbold,  Sup.  Ct.  N.  i .,  Am.  L.  Reg.,  March,  p.  109. 

1 


—  Infringement.  —  Plaintiff  had  for  many  years  made  and  .sold  a  soup  naii)«'( 
by  him  "  Sapolia.  "  Each  cake  sold  was  enclosed  in  two  wrappers,  a  tin-foil 
and  a  blue  one,  the  wrappers  containing  the  name  of  the  soap  and  certain 

Srinted  words  and  cuts.  Defendant  offered  for  sale  a  soap  he  called  '*  Saphia." 
ach  cake  was  enclosed  in  a  tin-foil  and  a  blue  wrapper,  containing  printMl 
words  and  figures  differing  entirely  from  those  on  plaintiff's  wrappers,  but 
having  a  general  resemblance,  and  calculated  to  deceive  the  public  into  a  b»> 
lief  that  the  soap  was  that  manufactured  bv  plaintiff.  Held,  that  plaintiff 
was  entitled  to  an  injunction  restraining  defendant  from  vendine  his  soap  in 
the  tin-foil  and  blue  wrapper.    For  the  accomplishment  of  a miud  in  <u«h 
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cases  as  this,  two  circumstances  are  required,  first,  to  mislead  the  puhlic; 
and,  next,  for  defendant  to  preHcrve  his  own  ihdividualitv. — Enoch  Morgan 
Sons'  Co.  V,  Schwttchlofer,  Sup.  Ct  N.  Y.,  Alb.  L.  J.,  Alar.  23,  p.  229. 

Trespass.  —  Officer  seizing  liquors  not  in  Indian  country.  —  1.  All  the  country 
described  by  the  Ist  section  of  the  act  of  June  30,  1834  (4  U.  8.  Stat.  729),  a*8 
Indian  country  remains  Indian  country  so  long  as  the  Indians  retain  their 
title  to  the  soil,  and  ceases  to  be  Indian  country  whenever  they  lose  that  title, 
in  the  absence  of  anv  different  provision  by  treaty  or  by  act  of  Congress.  2. 
Whatever  may  be  the  rule  in  time  of  war  and  in  the  pVesoncc  of  actual  hos- 
tilities, military  offic^ers  can  no  more  protect  themselves,  in  time  of  peace, 
than  civilians  for  wrongs  committed  under  orders  emanating  from  a  source 
which  is  itself  without  authority  in  the  premises.  Hence,  a  military  officer, 
seizing  liquors  supposed  to  be  in  Indian  country,  when  they  are  not,*  is  liable 
to  an  ju'tion  as  a  trespasser.  3.  The  difference  between  the  value  of  the 
goods  so  seized,  at  the  place  where  they  were  taken  and  the  place  where  they 
were  rt^turned  to  the  owners,  is  the  proper  measure  of  damages.  —  Bates  v. 
Clark,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Apr.  6,  p.  227. 

Trover.  —  Tender  of  deteriorated  jyroperty.  —  In  trover,  after  demand  and  re- 
fusal to  deliver,  the  plaintiff  is  not  bound  to  accept  tender  of  the  property 
deteriorated  since  conversion.  Per  Paxson,  J. :  VV  here  goods  have  oeen  un- 
conditionally received  by  the  plaintiff  after  suit  has  been  brought,  the  meas- 
ure of  damages  is  the  difference  in  value  at  the  time  of  conversion  and  that 
of  delivery.  — Whittaker  v.  Houghton,  Sup.  Ct.  Penn.,  W.  N.  C,  Feb.  28, 
p.  94. 

Trusts.  —  Trustee  ex  maleficio.  — Where  one  having  a  bona-fide  claim,  whether 
valid  or  not,  Uy  a  piece  of  land  is  induced  to  confide  in  the  verbal  agreement 
of  another  that  he  will  purchase  the  land  at  sheriff's  sale  for  the  benefit  of 
the  former,  and  in  consequence  the  latter  is  allowed  to  obtain  the  legal  title 
to  the  same,  his  denial  of  the  confidence  is  such  a  fraud  as  will  make  him  a 
trustee  ex  maleficio.  VV.'s  land  was  about  to  be  sold  at  sheriff's  sale ;  his 
wife  held  an  unrecorded  deed  to  the  same,  which  she  had  obtained  in  good 
faith,  with  her  own  money,  and  was  desirous  to  save  the  land  from  going  out 
of  possession  of  the  family.  One  H.,  knowing  of  this  deed,  advisea  her  not 
to  rely  on  it,  and  volunteered  to  attend  the  sheriff's  sale,  bid  in  the  land  for 
her,  and  give  her  time  to  repay  the  amount  bid;  and  that  he  would  put  this 
agreement  in  writing  as  soon*  tis  he  got  the  sheriff's  deed.  H.  bought  the 
property,  but  refused  to  comply  wiui  his  a^eement.  Held,  that  he  was 
trustee  ex  mnleficio  for  the  wifel  The  principles  laid  down  in  Woltbrd  v. 
Herrington,  24'Smed.  &  M.  311,  that  a  party  thus  purchai^ing  would  hold  the 
land  as  trustee  tx  maleficio^  although  the  wife  had  no  interest  in  the  land, 
reconsidered  and  overruled.  —  Wolford  v.  Herrington,  Sup.  Ct.  Penn., 
W.  N.  C,  Apr.  25,  p.  260. 

Charitable  trusts.  —  A  testator  in  the  District  of  Columbia  devised  lands  to 

trustees,  or  the  survivor  of  them,  and  the  heirs,  executors,  and  administrators 
and  assignees  of  such  sun-'ivor,  in  trust,  to  hold  for  a  site  for  a  **  Hospital  for 
Foundlings,"  to  be  erected  by  an  association  to  be  incorporated  by  an  act  of 
Congress  to  be  passed,  such  corporation  to  be  approved  oy  the  trustees,  their 
survivor  or  successors,  and  the  land  to  be  held  until  a  corporation  should  bo 
created  by  act  of  Congress,  which  should  be  approved  by  the  trustees.  Heldy 
1.  That  the  validity  of  charitable  endowments  and  the  jurisdiction  of  courts 
of  equity  never  depended  on  the  statute  of  43  Elizabeth,  chapter  4.  2.  That 
the  devise  was  not  void  for  uncertainty.  3.  That  it  was  not  void  as  creating 
a  perpetuity.  —  Quid  v.  Washington' Hospital  for  Foundlings,  U.  S.  Sup. 
Ct.,  C.  L.  X,  Mar.  8,  p.  191. 

United  States.  —  Bound  by  fraudulent  acts  of  its  agent.  —  When  the  money 
or  property  of  an  innocent  person  has  gone  into  the  coffers  of  the  nation  by 
means  of  a  fraud  to  which  its  agent  wtis  a  party,  such  money  or  property  can- 
not be  held  by  the  United  States  against  the  claim  of  the  wronged  or  injured 
party.     A  firm  had  borrowed  money,  belonging  to  the  government,  from  the 
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cashier  of  its  sub-treasury.  In  order  to  enable  the  cashier  to  cover  up  his 
violation  of  dutv,  and  in  pursuance  of  an  agreement,  one  of  the  firm  pro- 
cured a  bank  officer  to  purchase  ^old  certificates,  which  were  to  be  deposited 
in  the  sub-treasury,  to  remain  until  the  subsequent  day.  The  bank  officer  did 
so,  and  a  receipt  for  the  certificates  was  given  by  ttie  cashier  to  C.  who  en- 
dorsed it  to  the  bank  officer.  The  receipt  entitled  its  owner  to  receive  gold 
certificates  for  those  deposited,  or  their  equivalent,  on  demand.  The  bank 
officer  had  no  knowledge  of  the  plan  of  tne  firm  and  the  cashier,  and  the 
transaction  he  entered  into  was  a  usual  one.  Held,  that  the  government  i»b- 
tained  no  title  to  the  certificates,  but  was  liable  to  return  their  value  to  the 
bank.  —  United  States  v.  State  National  Bank  of  Boston,  U.  S.  Sup.  Ct.,  Alb. 
L.  J.,  Mar.  9,  p.  188. 

Authority  over  navigable  waters.  —  1.  When  Congress  has,  b^  any  expivs- 


sion  of  its  will,  occupied  navigable  waters  of  the  states,  that  action  is  conclu- 
sive of  any  right  to  the  contrary  asserted  under  state  authority.  2.  Appro- 
priations of  money  to  carry  out  a  system  of  improvements  in  the  navigjible 
waters  of  a  state  indicate  that  Congress  intended  to  occupy  the  streams-  3. 
The  courts  of  the  United  States  have  no  power  to  forbialawful  public  im- 

Erovements.  —  Wisconsin  v.  Duluth  &  The  Northern  Pacific  R.  K.  Co.,  U. 
.  Sup.  Ct,  Rep.,  Apr.  17,  p.  447. 

Usury.  —  Renewal  notes  paid  to  a  national  bank.  —  Where  usurious  interpst 
has  been  charged  upon  a  series  of  discounts  by  a  national  bank,  the  defendant 
is  entitled  to  credit  upon  the  principal  of  his  debt  for  all  the  interest  paid  on 
the  whole  series.  The  question  whether  or  not  renewal  notes  have  l»e<?n 
accepted  in  payment  of  notes  in  suit  is  a  question  of  fact,  the  evidence  of 
whicn  it  is  error  to  withhold  from  the  jury.  Hart  v.  Boiler.  15  Serj^.  &  R. 
162;  and  Overholt  v.  Bank,  1  Norris,  490;  s.  c,  8  W.  N.  C,  419,  followed.— 
Coke  v.  First  National  Bank  of  Lebanon,  Sup.  Ct.  Penn.,  W.  N.  C,  Apr. 
18,  p.  244. 

Warehouskman.  — Waf'ehouae  receipts —  Commission  merchant —  Grain  l^se^ 
its  identity — Custom  of  Chicago  m.arket,  —  1.  That  the  warehouse  receipt 
cannot  be  regarded  as  the  property  of  the  consignor,  on  account  of  the  re- 
ceipt of  whose  grain  it  issuea,  so  that  the  parting  with  such  particular  receipt 
is  a  disposal  of  "consignor's  property'.  2.  That  the  consignees  of  wheat  can- 
not expect  to  receive  the  products  of  sale  of  their  identical  property,  o. 
That  commission  merchants  need  not  preserve  the  identical  receipt*,  unless 
specially  instructed  so  to  do.  4.  That  under  a  provision  in  the  warehouse 
law,  the  consignor  may  have  his  grain,  with  consent  of  the  warehousoman, 
kept  in  a  separate  bin  by  itself,  when  the  warehouse  receipt  must  state  t>n  its 
face  that  it  is  in  a  separate  bin,  stating  its  number.  —  Bailey  v.  Bensley,  Sup. 
Ct  111.,  C.  L.  N.,  March  30,  p.  220. 

Wills. — Bequest  of  income. — A  bequest  of  income  will  not  carry  an  ab*olut«» 
estate  in  the  principal  where  the  plain  intent  appears  to  sever  the  pnxluct 
from  its  source.  A  testatrix  directed  her  executors  to  sell  her  real  estate,  to 
invest  the  proceeds  in  interest-bearing  securities,  and  to  pay  the  income  to 
her  son  during  his  life.  She  provided  as  follows :  '*  If  my  sou  should  dif 
without  issuCj  It  is  my  desire  that  the  whole  amount  of  my  investment  be 
given  to  the  Children's  Orphan  Asylum."  Held,  that,  there  being  a  cloar 
intent  to  give  the  son  an  estate  in  the  personalty  for  life  only,  no  implication 
would  make  his  interest  absolute.  —  Bentley  v.  Kaufman,  Sup.  Ct.  Fa.,  ^V. 
N.  C,  Feb.  28,  p.  88. 

Conjoint  legacy.  —  A  bequest  of  a  gross  sum  to  A  and  B,  who  were  not  of 

the  kin  of  the  testatrix,  in  consideration  of  services  rendered  and  kindness 
shown  by  them  to  her  during  her  life,  though  no  words  of  severance  arc*  iL<*Ni, 
is  a  legacy  to  them  as  tenants  in  common,  by  virtue  of  the  act  of  March  -SI. 
1812,  **  concerning  joint  tenants ; "  and,  if  one  legatee  die  in  the  lifetime  of  the 
testatrix,  his  moiety  will  not  go  to  the  survivor,  but  will  lapse.  The  act  of 
March  31,  1812,  abolishing  survivorship  in  joint  tenancy  applies  to  legacies  as 
well  as  devises. — Yard's  Appeal,  Sup.  Ct  JPa.,  W.  N.  C,  Mar.  28,  p.  175. 
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/.   A  GREAT  CHANCELLOR. 

The  great  chancellors  are  few  in  number.  They  appear 
but  once  in  a  generation.  Those  of  our  own  country  may 
be  counted  upon  the  fingers  of  one  hand ;  while  the  mother 
country,  except  for  the  longer  duration  of  her  judicial  his- 
tory, has  been  scarcely  more  prolific.  It  is  the  purpose  of 
this  paper  to  sketch  in  outline  the  career  of  one  of  the  few ; 
one  who  received  the  great  seals  solely  as  the  reward  of  ju- 
dicial merit,  who  held  them  for  a  longer  period  than  any  of 
his  predecessors,  and  who  was,  in  his  generation,  the  fore- 
most figure  in  English  jurisprudence. 

John  Scott,  the  future  Lord  Eldon,  was  born  at  Newcastle 
on  June  4,  1751,  the  day  being  otherwise  memorable  only 
as  the  birthday  of  George  III.,  the  sovereign  whom  he 
afterwards  served  so  well.  His  father  was  a  coal-fitter,  of 
decent  station  in  life,  and  of  sufficient  means  to  afford  his 
sons  John  and  William,  who  was  afterwards  the  celebrated 
admiralty  judge.  Lord  Stowell,  good  educational  advan- 
tages. Scott's  early  education  was  had  at  the  Free  Gram- 
mar School  in  Newcastle,  and  on  May  15,  1766,  when 
scarcely  fifteen  years  of  age,  he  matriculated  at  Univer- 
sity College,  Oxford.  His  college  life  was  uneventful, 
and  on  February  20,  1770,  he  received  his  Bachelor's  de- 
gree. He  continued  in  residence  at  the  university,  and  suc- 
cessfully competed  for  the  chancellor's  prize  for  the  best 
composition  in  English  prose,  his  subject  being :  "  The 
Advantages  and  Disadvantages  of  foreign  Travel." 
VOL.  4,  NO.  3 — 22 
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He  was  intended,  originally,  for  the  Church,  but  the 
change  in  his  circumstances  brought  about  by  his  marriag^e 
forced  him  to  abandon  his  original  plans.  Soon  after  receiv- 
ing his  degree  he  became  acquainted  with  a  Miss  Surtees, 
the  daughter  of  a  banker  at  Newcastle,  and  after  a  year's 
engagement,  their  union  being  opposed  by  the  parents  of 
both,  they  were  dbmpelled  to  resort  to  a  runaway  match, 
with  the  usual  accompaniments  of  a  ladder  and  post-chaise. 
Leaving  Newcastle,  they  drove  all  night,  and  reached  next 
morning  the  village  of  Blackshiels,  near  Edinburgh,  where 
they  were  married,  November  19,  1772.  The  Scotts  soon 
relented  toward  the  young  couple,  and  they  were  invited  to 
take  up  their  residence  under  the  paternal  roof.  The  Sur- 
tees family  withheld  their  blessing  upon  the  runaway  match 
for  a  longer  period,  but  finally  accepted  the  situation,  and 
joined  in  making  a  modest  settlement  upon  the  young  peo- 
ple. While  no  doubts  were  entertained  of  the  validity  of 
the  clandestine  marriage,  yet,  with  a  view  of  better  preserv- 
ing the  evidence  of  their  union,  it  was  thought  desirable  to 
again  perform  the  ceremony  in  England,  which  was  accord- 
ingly done  at  Newcastle,  January  19,  1773.  The  marriage 
proved  an  exceedingly  happy  one,  and  throughout  his  long 
and  eventful  career  Scott  showed  the  warmest  devotion  to 
the  Bessy  of  his  earlier  days.  When  he  afterward  held  the 
great  seal  under  George  III.,  the  king  boasted  that  he  had 
what  no  previous  king  of  England  could  boast  —  an  arch- 
bishop of  Canterbury,  Dr.  Sutton,  and  a  lord  chancellor,  both 
of  whom  had  run  away  with  their  wives.  But  the  chancellor 
seems  to  have  had  little  sympathy  for  runaway  matches 
Other  than  his  own,  and  when  his  eldest  daughter  eloped 
with  the  youth  of  her  choice,  but  not  her  father's,  three 
years  passed  before  he  became  reconciled  to  the  young 
couple. 

His  marriage  having  rendered  the  clerical  profession 
impracticable  with  the  slender  means  at  his  command, 
young  Scott  immediately  turned  his  attention  to  the  law  — 
rather  from  the  necessity  of  earning  a  livelihood  than  from 
any   previous   inclination.     Repairing  to   London^   he    was 
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entered  as  a  student  at  th6  Middle  Temple,  Jantiaty  28, 
1773,  and  with  his  wife  he  then  took  up 'his  residence  'a(t 
Oxford,  while  reading  for  the  bar  and  keeping  his  terms  in 
London.  Sir  Robert  Chambers,  the  Vinerian  professor  of 
law,  having  just  been  appointed  to  a  colonial  judgeship, 
Scott  was  selected  as  his  deputy  to  read  his  lectured  durittg 
his  absence,  receiving  for  these  services  a  salary  of  £60  per 
annum.  His  introduction  to  his  new  field  of  labor  was  de- 
scribed in  his  own  words,  as  follows:  " The  law  professor 
sent  me  the  first  lecture,  which  I  had  to  read  immediately  to 
the  students,  and  which  I  begun  without  knowing  a  single 
word  that  was  in  it.  It  wks  upon  the  statute  *Of  young 
Men  running  away  with  Maidens:'  Fancy  me  reading,  with 
about  140  boys  and  young  men  giggling  at  the  professdr. 
Such  a  tittering  audience  no  bne  ever  had.'* 

On  February  13,  1773,  Scott  took  his  Master's  degree,  and 
immediately  applied  himself  to  the  study  of  the  law  with 
great  earnestness.  Few  men  have  studied  their  profession 
more  diligently.  He  rose  at  foui-  o'clock  in  the  morning, 
took  little  exercise,  lived  abstemiously,  studied  until  a  late 
hour  of  the  night,  and  seriously  endangered  his  health  by 
his  close  application  to  his  legal  studies.  In  the  long  vaca- 
tion of  177s  he  bade  farewell  to  Oxford,  and,  with. his  wife 
and  infant  child,  took  lip  his  residence  in  London.  His 
intention,  at  this  time,  being  to  fit  himself  for  conveyancing, 
and  to  settle  as  a  conveyancer  in  his  native  town,  he  was  so 
fortunate  as  to  obtain  admission  to  the  chambers  of  a  Mr. 
Duane,  one  of  the  most  eminent  conveyancers  of  that  time, 
who  kindly  waived  the  usual  fee  of  ido  guineas.  During 
his  six  months  in  the  chambers  of  Mr.  Duane  he  labored 
incessantly,  copying  all  the  manuscript  forms  to  which  he 
had  acce^,  making  an  immense  collection  of  precedents, 
and  examining  all  the  drafts  of  conveyances  which  passed 
through  the  office.  And  to  this  period  of  his  study  he 
afterwards  ascribed  much  of  his  professional  success. 

On  February  9,  1776,  Scott  was  called  to  the  bar  by  the 
Honorable  Society  of  the  Middle  Temple,  and  in  the  Easter 
term  following  he   presented   himself .  as    a  candidate   for 
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practice.  He  chose  the  Northern  Circuit,  and  for  the  first 
year  seems  to  have  had  but  little  business.  He  used  to 
relate  that  he  was  cheated  out  of  his  first  fee,  and  that  his 
entire  professional  gains  for  the  first  twelve  months  after  don- 
ning his  gown  amounted  to  but  gs.  In  his  second  year  he 
seems  to  have  been  more  fortunate,  being  frequently  retained 
by  the  attorneys  of  Newcastle,  and  achieving  considerable 
success  in  defending  criminals. 

At  this  period  he  determined  to  carry  out  his  original  plan 
of  settling  as  a  provincial  counsel  at  Newcastle,  and  actually 
hired  a  house  with  this  end  in  view.  Fortunately  for  his 
subsequent  career  he  changed  his  plans  and  decided  to 
remain  in  London,  possibly  owing  to  the  promise,  by  I^ord 
Thurlow,  of  the  office  of  a  commissioner  of  bankruptcy; 
a  promise  which  that  chancellor  never  fulfilled. 

At  about  this  period,  also,  he  began  to  abandon  the  com- 
mon-law courts  and  took  himself  to  the  Court  of  Chancer>% 
though  still  continuing  to  travel  the  circuit.  His  reasons  for 
the  change,  as  stated  in  his  own  words,  were  the  following: 
'*  The  Court  of  Chancery  was  not  my  object  when  first  called 
to  the  bar.  I  first  took  my  seat  in  the  King's  Bench  ;  but  I 
soon  perceived,  or  thought  I  perceived,  a  preference  in  Lord 
Mansfield  for  young  lawyers  who  had  been  bred  at  West- 
minster School  and  Christ  Church,  and  as  I  had  belonged 
neither  to  Westminster  School  nor  Christ  Church,  I  thought 
I  should  not  have  a  fair  chance  with  my  fellows,  and,  there- 
fore, I  crossed  over  to  the  other  side  of  the  hall." 

At  this  time  the  Court  of  Chancery  was  scarcely  regarded 
as  a  public  forum,  its  proceedings  being  rarely  noticed  in  the 
newspapers ;  and  an  equity  barrister  was  not  ranked  of  verv* 
high  standing  in  the  profession.  The  number  of  counsel 
then  practising  at  the  equity  bar  did  not  exceed  twelve  or 
fifteen.  These  were  accustomed  to  sneer  at  Scott's  pre- 
sumption in  aspiring  to  success  in  this  branch  of  the  pro- 
fession, since  he  had  never  been  bred  to  the  chancery  practice, 
and  they  could  not  understand  how  a  lawyer  who  had  never 
drawn  a  bill  or  answer,  or  served  an  apprenticeship  in  an 
equity  draughtsman's  office,  could  hope  to  be  a  successful 
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equity  barrister ;  and  for  a  time  his  prospects  were  far  from 
bright.  His  brother  William,  writing  to  his  brother  Henry, 
in  January,  1779,  says:  "Business  is  very  dull  with  poor 
Jack,  very  dull  indeed ;  and  of  consequence  he  is  not  very 
lively." 

But,  despite  the  sneers  of  the  chancery  bar,  "  poor  Jack  " 
applied  himself  diligently  to  studying  the  doctrines  and  pro- 
cedure of  the  court  of  equity,  and  in  his  first  cause  of 
importance,  the  celebrated  case  of  Ackroyd  v.  Smithson,  i 
Bro.  C.  C.  503,  he  won  his  spurs.  The  case  has  always  been 
cited  and  followed  as  a  leading  authority  upon  the  doctrine 
of  conversion,  and  it  is  not  too  much  to  assert  that  the  argu- 
ment of  young  Scott  established  the  doctrine  of  the  English 
courts  upon  the  question  involved.  The  testator  had  by  his 
will  directed  all  his  real  and  personal  estate  to  be  sold,  and, 
after  payment  of  several  specific  legacies,  directed  that  fhe 
residue  should  be  divided  in  certain  proportions  among 
fifteen  legatees.  Two  of  these  residuary  legatees  died  during 
the  lifetime  of  the  testator.  Upon  his  death  a  bill  was  filed 
by  his  next  of  kin  against  the  surviving  legatees  and  the  heir 
at  law,  claiming  to  be  entitled  to  the  interest  of  the  two 
deceased  legatees  as  lapsed,  and,  therefore,  as  part  of  the 
personal  estate  to  which  the  next  of  kin  was  entitled.  Lord 
Sewell,  master  of  the  rolls,  held  that  the  surviving  legatees 
took  the  whole  in  proportion  to  their  respective  legacies,  and 
dismissed  the  bill,  when  an  appeal  was  had  to  Lord 
Thurlow. 

Scott  appeared  for  the  heir  at  law,  and,  in  an  argument  of 
singular  force  and  brilliancy,  contended  that  the  death  of  the 
two  legatees  had  not  been  contemplated  by  the  testator,  and 
that  he  had  not  intended  that  the  lapsed  legacies  should  go 
either  to  the  next  of  kin  or  to  the  surviving  legatees ;  and, 
therefore,  they  should  still  be  treated  as  realty,  as  to  that 
portion  derived  from  the  realty,  and,  hence,  should  go  to  the 
heir  at  law.  Lord  Thurlow  decreed  accordingly,  and  the 
case  has  ever  since  been  ranked  as  a  cause  celebre.  The 
argument  of  the  young  barrister,  even  as  imperfectly  reported 
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in;  Brown,  is  an  admirable  example  of  the  closest  and 
§evere}slt  legal  logic. 

.  Aeki'oyd  v»  Smithsoni  is  also  remarkable  as  being  one  of 
two  instances  where  future  chancellors  achieved  sudden 
prominence  in  the  profession  by  a  single  argument  at  the 
baif ;  the  other  instance  being  the  maiden  effort  of  Erskine, 
who,  from  a  diidshipman  in  the  navy  and  a  lieutenant  in  a 
iiegiment  of  the  line,  sprang  into  sudden  and  successful 
practice  as  the  result  of  his  wonderful  speech  in  the  case  of 
Captain  Baillie. 

From  this  time  onward  Scott's  success  was  assured,  and 
his  practice  steadily  increased.  In  1783,  when  but  seven  years 
at  the  bar,  he  received  the  honor  of  a  patent  of  precedence, 
and  donning  his  silk  gown  he  took  his  seat  within  the  bar,  his 
promotion  occurring  at  the  samti  time  with  that  of  Erskine. 
This  distingruished  honor  —  which  the  American  bar,  utterly 
wanting  in  any  system  of  promotion  or  recognition  of  merit 
other  than  by  elevation  to  the  bench,  can  hardly  understand 
-—seems  to  have  been  awarded  without  solicitation,  and 
solely  as  a  recognition  of  his  merit.  Though  yet  young  in 
the  profession,  he  was  rapidly  attaining  the  leadership  at  the 
bar,  and  was  during  this  year  called  to  a  seat  in  Parliament 
for  the  borough  of  Weobly.  His  maiden  speech  in  Parlia- 
ment, like  that  of  Erskine,  was  made  upon  Fox's  India  Bill, 
and,  like  Erskine's,  it  was  regarded  as  an  utter  failure. 

In  1787  Scott  received  his  first  judicial  appointment,  being 
made  chancellor  of  the  County  Palatine  of  Durham,  one  of 
the  inferior  equity  courts  of  the  kingdom — the  judicial 
duties  then  pertaining  to  the  office,  however,  being  little 
more  than  nominal. 

.  In  1788  he  was  appointed  solicitor  general,  to  the  great 
delight  of  his  old  friends  and  townsmen  at  Newcastle,  who 
had  watched  his  course  with  the  warmest  interest.  He 
modestly  desired  to  avoid  the  honor  of  knighthood,  but 
George  III.  then  laid  down  the  rule,  which  has  ever  since 
been  followed,  that  the  attorney  general  and  solicitor  general, 
as  well  as  judges,  if  not  already  of  noble  birth,  should  be 
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knighted  upon  their  appointment.  Scott  accordingly  sub- 
mitted to  the  ceremony  and  became  Sir  John  —  writing  an 
amusing  letter  to  his  brother  Harry  recounting  the  event  and 
his  wife's  annoyance  over  her  new  title. 

Although  the  etiquette  of  the  profession  had  always 
required  that  the  attorney  or  solicitor  general  should,  upon 
his  appointment,  renounce  his  circuit,  Scott  took  the  unusual 
step  of  again  going  the  Northern  Circuit,  but  for  the  last 
time.  The  ensuing  four  years  of  his  professional  and  official 
life  were  comparatively  uneventful.  There  was  but  little 
public  business,  few  State  prosecutions  demanded  his  atten- 
tion, and  the  greater  portion  of  his  time  was  left  to  his 
practice  in  the  Court  of  Chancery,  which  had  now  become 
very  large  and  lucrative.  His  professional  income  during 
the  four  years  that  he  held  the  office  of  solicitor  general 
averaged  about  ;£'io,ooo  yearly,  and  during  the  period  of' 
his  attorney  generalship,  from  1793  to  1798,  it  was  still 
larger,  reaching  as  high  as  ;£"!  1,000  and  ;£"! 2,000,  a  sum 
representing  at  least  double  the  same  amount  at  the  present 
day. 

On  February  13,  1793,  Scott  was  promoted  to  attorney 
general,  and  from  this  period  may  be  dated  his  active  public 
career.  The  times  were  perilous.  The  French  Revolution 
was  unsettling  all  Europe,  and  nowhere  outside  of  France 
were  its  effects  more  apparent  than  in  England.  Seditious 
meetings  were  held  in  various  parts  of  the  kingdom,  chi- 
merical schemes  of  reform  were  published,  and  various  or- 
ganizations were  perfected  throughout  the  country  having 
for  their  object  a  change  in  the  existing  state  of  government, 
including  the  abolition  of  the  monarchy  and  privileged 
orders.  Many  of  the  leaders  of  these  organizations  were 
indicted  for  high  treason,  and  the  State  trials  which  occurred 
during  the  year  1794  have  become  memorable  in  the  annals 
of  the  English  bar.  Among  these  were  the  celebrated  cases 
of  Thomas  Hardy,  Home  Tooke,  and  Thelwell.  all  of  which 
were  prosecuted  by  Scott  as  attorney  general,  Erskine 
leading  for  the  defence  in  these  as  in  most  of  the  trials  for 
high  treason  during  that  period.     Erskine  won  the  verdicts 
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in  the  cases  named,  as  he  did  in  most  of  the  State  t: 
time.  Indeed,  it  is  no  disparagement  to  Scott  to 
could  not  cope  with  Erskine  as  an  advocate.  Tl 
bar  has  produced  but  one  matchless  advocate,  su] 
all  forensic  orators  ancient  or  modern,  and  that  < 
whose  early  years  were  passed  in  the  not  over-refii 
of  a  man-of-war,  and  in  the  barrack-room  of  a 
regiment. 

But  while  Scott  did  not  excel  as  an  orator,  du: 
any  portion  of  his  career,  either  in  his  profession 
hament,  his  speeches  were  always  clear,  forcil 
good  taste,  and  he  did  his  duty  thoroughly,  and  i 
acceptably,  as  attorney  general.  The  chief  criti 
his  official  course  during  this  period  has  always  bi 
showed  an  undue  severity  in  prosecuting  oflendt 
must  be  conceded  that  there  is  much  foundatii 
chaise.  He  certainly  evinced  an  undue  zeal  in  [ 
for  libels,  and  instituted  many  proceedings  of  thL 
which  he  was  more  successful  than  in  trials  for  hi 
On  one  occasion  he  boasted  in  Parliament  that 
preceding  two  years  of  his  administration  there 
more  prosecutions  for  libels  than  in  any  twenty  y< 
His  career  as  attorney  general  terminated  in  1795 
be  dismissed  with  the  words  of  a  contemporary 
years  of  active  official  and  extra-official  duty,  di 
he  screwed  the  pressure  of  his  power  more  tightlj 
attorney  general  before  or  since,  with  the  single 
of  Sir  Vicary  Gibbs,  he  still  retained  a  large  share 
good-will,  and  was  the  favorite  alike  of  the  bar, 
and  the  public." 

In  July,  1799,  he  was  promoted  to  the  chief  ju; 
the  Common  Pleas,  and  elevated  to  the  peerage, 
title  of  Baron  Eldon,  from  an  estate  of  that  nam 
had  previously  purchased  in  the  county  of  Dui 
record  as  a  common-law  judge  during  the  perioc 
two  years  that  he  sat  in  the  Common  Pleas  was  : 
alike  to  the  bar  and  to  the  public,  and  during  thi 
his  judicial  career  he  seems  to  have  been  less  pron 
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and  delays  than  was  the  case  when  he  succeeded  to  the 
chancellorship.  On  September  24,  1799,  he  took  his  seat  in 
the  House  of  Lords,  and  it  is  not  too  much  to  assert  that, 
during  fhe  ensuing  thirty  years  of  English  history,  no  man 
wielded  a  more  marked  and  powerful  influence  in  that  body 
than  Lord  Eldon. 

In  April,  1801,  the  administration  of  Pitt  came  to  an  end, 
and  to  Mr.  Addington,  as  the  new  prime  minister,  was  as- 
signed the  task  of  constructing  a  cabinet.  Lord  Eldon  was 
selected  as  chancellor,  and  on  April  14th  he  received  the 
great  seal  from  the  hands  of  George  IIL  On  the  first  day 
of  the  ensuing  Easter  term,  in  accordance  with  a  time-hon- 
ored custom,  he  headed  a  procession  from  his  house  to  West- 
minster Hall,  and  was  formally  installed  in  the  Court  of 
Chancery,  attended  by  all  his  colleagues  of  the  new  Cabinet, 
and  by  the  entire  profession  of  the  law. 

At  the  age  of  fifty  years,  with  his  faculties  ripe  and  vigor- 
ous, he  had  attained,  unaided  by  fortuitous  accidents  of 
birth  or  surroundings,  and  solely  by  force  of  his  own  merit, 
the  highest  judicial  station  among  civilized  nations ;  for,  if 
we  consider  the  magnitude  of  the  judicial  functions  proper 
which  pertain  to  the  office  of  lord  high  chancellor  of  Eng- 
land, with  his  onerous  and  varied  duties  and  functions  as  a 
member  of  the  Cabinet,  and  as  presiding  officer  of  the  House 
of  Lords,  as  well  as  the  immense  patronage,  judicial  and  cler- 
ical, at  his  disposal,  it  must  be  conceded  that  the  office  sur- 
passes in  dignity  and  power  all  other  judicial  stations  of 
modern  times. 

The  appointment  gave  general  satisfaction  to  the  profes- 
sion and  to  the  public,  and  the  new  chancellor  immediately 
addressed  himself  with  vigor  to  the  discharge  of  his  onerous 
judicial  duties.  The  period  of  his  first  chancellorship,  last- 
ing five  years,  was  comparatively  uneventful.  The  most 
serious  criticism  upon  Eldon's  administration  of  the  office 
during  this  time  was  upon  his  conduct  in  the  use  of  the 
king's  name  during  his  frequent  periods  of  lunacy,  especially 
during  the  years  1801  and  1804.  It  is  undoubtedly  true  that 
the  chancellor  made  use  of  the  king's  name  in  affixing  the 
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great  seal  to  commissions  and  acts  of  Parliament  when  that 
monarch  was  in  fact  non  compos  mentis;  and  for  this  Lord 
Eldon  was  then,  and  for  many  years  afterwards,  both  in  and 
out  of  Parliament,  severely  censured  by  his  political  ene- 
mies. These  animadversions  caused  the  chancellor  great 
unhappiness  ;  and  it  was  openly  charged  against  him  in  Par- 
liament that  he  had  used  the  king's  name  when  he  was  in 
such  a  condition  of  mental  incapacity  that  a  deed  executed 
by  him  would  havQ  been  held  void  by  Lord  Eldon  sitting  in 
his  Court  of  Chancery.  And  yet  it  cannot  be  doubted  that 
he  acted  from  the  purest  motives,  and  that  he  was  governed 
solely  by  a  desire  to  promote  the  public  good, 

Pitt  having  succeeded  Addington  as  prime  minister  in 
1804,  Lord  Eldon  was  retained  as  chancellor  under  the  new 
administration.  But  the  death  of  Pitt,  in  1806,  led  to  the 
formation  of  a  new  ministry,  and  the  king  sent  for  Lord 
Grenville  to  make  up  his  Cabinet.  Grenville  insisted  on 
taking  in  Fox  as  secretary  of  state  and  Erskine  as  lord 
chancellor,  and  the  new  Cabinet  thus  formed  has  passed  into 
history  as  the  Fox  and  Grenville  Cabinet,  or  that  of  "All  the 
Talents."  Upon  the  completion  of  the  new  ministry,  Kldon 
resigned  the  great  seals  to  the  king  in  person,  February  7, 
1806.  But  the  new  administration,  though  composed  of 
"All  the  Talents,"  was  destined  to  be  short-lived,  and  lasted 
but  little  over  a  year.  A  new  ministry  followed,  with  the 
Duke  of  Portland  at  its  head,  and  on  April  i,  1807,  the  great 
seals  were  again  placed  in  Eldon's  willing  hands,  and  he  was 
warmly  welcomed  by  the  chancery  bar  on  his  return  to  the 
familiar  court.  Even  the  Whig  lawyers,  to  whom  he  was 
opposed  in  politics,  were  delighted  with  his  reappointment- 

From  the  moment  of  his  return  to  the  Cabinet  and  the 
woolsack  was  again  manifest  what  had  been  apparent 
throughout  his  former  chancellorship  —  his  marked  ascend- 
ency over  the  king.  This  had  been  especially  noticeable 
during  the  periods  of  the  king's  mental  indisposition,  to 
which  allusion  has  already  been  made,  and  it  was  evidenced 
in  many  ways.  In  1804  he  caused  the  king  to  dismiss  Ad- 
dington from  his  Cabinet  and  to  recall  Pitt  as  prime  minister. 
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Again,  upon  the  formation  of  the  Fox  ministry,  in  1806, 
Eldon  narrates  that  when  he  tendered  the  seals  in  person  to 
the  king,  upon  his  resignation,  "  the  king  appeared  for  a  few 
moments  to  occupy  himself  with  other  things ;  looking  up 
suddenly,  he  exclaimed,  '  Lay  them  down  on  the  sofa,  for  I 
can  not,  and  will  not,  take  them  from  you.'  "  So,  when  Can- 
ning was  scheming  for  the  destruction  of  the  Duke  of  Port- 
land's administration,  in  1809,  Eldon  tendered  to  the  old 
king  his  resignation.  "  For  God's  sake,"  said  the  unhappy 
monarch,  **  don't  you  run  away  from  me ;  don't  reduce  me 
to  the  state  in  which  you  formerly  left  me.  You  are  my 
sheet-anchor." 

Indeed,  after  his  recall  to  the  woolsack  in  1807,  although 
the  Duke  of  Portland  was  nominally  the  prime  minister, 
Eldon  was  in  reality  the  head  of  the  government,  and  so 
continued  during  almost  that  entire  administration.  The 
appellation  of  Keeper  of  the  King's  Conscience  was,  in  his 
case  at  least,  no  unmeaning  sound,  and  he  exercised  a  larger 
power  and  influence  in  the  Cabinet  and  upon  the  king  in 
person  than  had  been  exercised  by  a  chancellor  for  many 
years. 

In  181 1  the  increasing  mental  infirmities  of  George  III., 
and  his  utter  incapacity  for  business,  led  to  the  enactment  of 
the  Regency  Bill,  and  the  Prince  of  Wales  became  regent, 
and  practically  king.  He  continued  all  his  father's  ministers 
in  power,  and  Eldon  continued  to  hold  the  great  seals. 
During  the  nine  years  of  the  regency,  although  the  adminis- 
tration was  at  times  in  great  danger  of  disruption,  yet,  owing 
largely  to  the  skill,  boldness,  and  address  of  Eldon,  it  weath- 
ered every  storm,  and  held  together  until  the  death  of  the 
king,  in  1820,  when  all  his  ministers,  including  Eldon, 
tendered  their  resignations,  but  were  all  immediately  reap- 
pointed by  George  IV. 

In  1820  occurred  the  trial  of  Queen  Caroline,  which  forms 
one  of  the  most  disgraceful  pages  of  English  history.  For 
his  conduct  in  lending  encouragement  to  this  unfortunate 
proceeding,  Eldon  has  been  often  and  severely  blamed,  and, 
it  must  be  admitted,  with  sufficient  reason.     He  had  in  for- 
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mer  years  been  a  warm  friend  of  the  unhappy  queen,  dining^ 
often  at  her  table,  and  acting  in  many  things  as  her  confiden- 
tial adviser  and  supporter.  But  after  the  accession  of 
George  IV.  to  the  regency,  and  his  strenuous  endeavors  to 
bring  about  a  judicial  separation  from  Caroline,  a  change 
was  gradually  discernible  in  the  attitude  of  the  chancellor 
toward  this  unfortunate  woman,  which  has  been  not  unrea- 
sonably ascribed  to  his  anxiety  to  retain  the  favor  of  his 
sovereign  by  yielding  to  his  wishes  in  that  behalf  Certainly, 
if,  with  his  strong  influence  over  the  regent,  and  his  extraor- 
dinary ascendency  in  the  House  of  Lords,  Eldon  had  put 
his  face  resolutely  against  the  persecution  of  the  queen,  the 
disgraceful  proceedings  which  followed  might  have  been 
spared.  Unfortunately  for  himself  he  chose  to  trim  his  sails 
to  meet  the  royal  favor,  and  yielded  to  the  wishes  of  the 
king.  Lord  Liverpool  accordingly  introduced,  with  the 
approval  of  the  ministry,  his  "  Bill  of  Pains  and  Penalties 
against  her  Majesty,"  charging  her  with  adulterous  inter- 
course with  her  Italian  servant.  Even  then,  when  the  gov- 
ernment was  fairly  embarked  upon  this  perilous  prosecution, 
the  chancellor  might  well  have  saved  himself  the  reproaches 
which  were  heaped  upon  him,  had  he  maintained  a  discreet 
silence,  declining,  as  he  might  well  have  done,  to  participate 
in  the  discussions  leading  to  the  hearing.  But,  with  a 
strange  fatuity,  he  did  not  scruple  to  ally  himself  openly 
with  the  supporters  of  the  bill.  Erskine  having  moved  that 
the  queen  be  furnished  with  a  list  of  the  witnesses  against 
her,  and  having  supported  his  motion  with  a  manly  speech, 
Eldon  spoke  warmly  in  opposition  to  the  motion,  thus  deny- 
ing to  the  queen  the  privilege  to  which  the  meanest  subject 
would  have  been  entitled  upon  an  indictment.  Erskine 
afterwards  moved  that,  as  the  charge  contained  in  the  bill 
extended  over  several  years  and  over  many  countries  in 
Europe  and  Asia,  the  queen  should,  for  the  purpose  of  pre- 
paring her  defence,  be  furnished  with  a  specification  of  the 
times  and  places  when  and  where  the  offence  was  charged  to 
have  been  committed.  This  motion,  also,  was  opposed  by 
Eldon  in  a  formal  speech. 


I 


A   GREAT   CHANCELLOR.  34I 

But  during  the  entire  course  of  the  trial,  in  which  the 
fervid  eloquence  of  Denman  and  Brougham  in  defence  of 
their  client  recalled  the  forensic  splendors  of  the  Hastings 
impeachment,  Eldon's  conduct  as  presiding  officer  of  the 
lords  and  president  of  the  court  was  deserving  of  the  highest 
praise  for  the  judicial  dignity  and  absolute  impartiality  which 
it  displayed.  And  it  was  not  until  the  evidence  and  argu- 
ments were  concluded,  and  the  bill  stood  upon  its  second 
reading,  that  he  again  left  the  woolsack,  assumed  the  role  of 
partisan,  and  delivered  a  vigorous  speech  in  support  of  the 
bill.  The  second  reading  was  carried  by  a  majority  of  only 
twenty-eight.  This  small  majoritj^,  with  the  growing  senti- 
ment every  where  apparent  in  sympathy  with  the  queen,  should 
have  warned  the  government  against  further  proceedings  ; 
but,  with  a  strange  fatuity,  they  continued  to  press  the  bill  to 
its  third  reading,  Eldon  again  speaking  in  its  support.  The 
third  reading  was  carried  by  a  majority  of  only  nine  votes, 
and  the  ministry,  conscious  at  last  of  the  futility  of  further 
proceedings,  moved  that  further  consideration  of  the  bill  be 
postponed  six  months ;  and  it  was  subsequently  withdrawn. 
Lord  Eldon's  connection  with  this  miserable  phase  of  English 
history  must  be  dismissed  without  excuse,  since  it  is  utterly 
inexcusable. 

In  1 82 1  he  was  raised  to  an  earldom  by  the  king,  whose 
cause  he  had  served  so  well.  The  royal  patent  conferring 
the  new  honor  recited  that  it  was  bestowed  in  consideration 
of  the  "  distinguished  ability  and  integrity  which  he  had  in- 
variably evinced  in  administering  the  laws  in  his  office  of 
chancellor  during  the  period  of  nineteen  years."  He  took 
his  seat  in  the  House  of  Lords  shortly  afterwards  as  an  earl, 
and  was  warmly  greeted  by  his  brother  peers  of  all  parties, 
with  whom  he  was  always  a  universal  favorite. 

He  was  much  annoyed  during  this,  the  second,  period  of 
his  chancellorship  by  the  frequent  complaints  of  delay  in 
the  business  of  his  court,  and  he  seems  to  have  been  exceed- 
ingly sensitive  to  criticism  upon  this  point.  These  com- 
plaints seem  to  have  increased  as  his  term  went  on,  and  in 
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1811  they  had  become  so  frequent  that  he  was  reluctantly 
compelled  to  refer  the  subject  to  a  select  committee  in  the 
House  of  Lords,  and  a  motion  was  made  for  a  similar  com- 
mittee in  the  Commons.  Jeremy  Bentham,  whose  iconoclasm 
in  all  matters  of  law  reform  could  ill  brook  the  conservatism 
of  Eldon,  was  especially  bitter  in  his  abuse  of  the  chancellor 
because  of  the  delays  in  his  court.  And  the  fifth  volume  of 
Bentham's  published  works  contains  a  most  bitter  philippic 
directed  against  Eldon  and  his  court  because  of  the  delays 
and  expenses  incident  to  chancery  litigation.  Indeed,  Ben- 
tham  seems  to  have  hated  him  from  first  to  last  with  the  most 
malignant  and  unsparing  liatred,  and  omitted  no  opportunity 
of  giving  expression  to  his  spleen. 

The  press,  too,  lent  itself  to  the  propagation  of  absurd 
rumors  concerning  the  chancellor's  delays.  It  was  asserted 
that  many  who  had  large  sums  of  money  due  them,  locked 
up  in  chancery,  owing  to  the  doubts  and  delays  of  the  chan- 
cellor, actually  died  of  poverty  or  a  broken  heart ;  and  that 
their  ghosts  might  be  seen  between  midnight  and  cock-crow 
flitting  around  the  accountant  general's  office.  Equally 
absurd  stories  were  invented  of  a  cargo  of  ice  having  melted 
away,  and  a  cargo  of  fruit  having  rotted  away,  while  the 
chancellor  was  doubting  what  his  judgment  should  be  upon 
a  motion  for  an  injunction. 

One  Taylor,  a  member  of  the  House  of  Commons,  came 
to  be  known  as  the  especial  guardian  of  litigants  in  chancery, 
and  at  each  recurring  session  of  Parliament,  year  after  year, 
he  introduced  a  resolution  calling  for  an  investigation  of  the 
delays  in  the  Court  of  Chancery.  How  sorely  these  recur- 
ring complaints  vexed  the  chancellor  is  apparent  from  a 
letter  of  his  written  in  181 2,  a  committee  of  the  Commons 
being  then  engaged  in  one  of  these  investigations.  He 
writes:  "I  have  now  sat  in  my  court  for  about  tu'elve 
months,  an  accused  culprit,  tried  by  the  hostile  part  of  my 
own  bar,  upon  testimony  wrung  from  my  officers,  and  with- 
out the  common  civility  of  even  one  question  put  by  the 
committee  to  myself  in  such  mode  of  communication  as 
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might  have  been  in  courtesy  adopted.  When  I  say  that  I 
know  that  I  am,  and  that  my  officers  and  that  my  successors 
will  be,  degraded  by  all  this,  I  say  what  I  think  I  do  know." 

But,  while  the  chancellor  was  not  wholly  blameless  for  the 
great  delay  in  the  dispatch  of  business,  the  fault  was  more 
the  fault  of  the  system  than  of  the  judge  who  administered 
it.  The  country  had  outgrown  the  Court  of  Chancery.  The 
court  had  still  but  two  judges,  the  lord  chancellor  and  the 
master  of  the  rolls,  just  as  there  had  been  since  the  reign  of 
Edward  I.,  while  its  jurisdiction  and  its  business  had  increased 
tenfold. 

So  great  had  become  the  complaints  of  the  existing  sys- 
tem that,  in  1813,  Lord  Eldon  procured  the  passage  by  Par- 
liament of  a  bill  for  the  appointment  of  a  vice-chancellor, 
for  the  double  purpose  of  relieving  the  Court  of  Chancery 
and  the  House  of  Lords,  where  appeals  and  writs  of  error 
had  accumulated  so  that  it  was  many  years  behind  in  its 
appellate  judicial  business.  Campbell,  with  his  accustomed 
sneer,  remarks  upon  this  measure:  "I  am  sorry  that  the 
vice-chancellor's  bill,  which  had  become  indispensable  for 
Lord  Eldon's  own  convenience,  is  the  only  instance  of  his 
doing  anything  for  the  improvement  of  our  institutions." 

But,  however  little  he  may  have  done  for  the  improvement 
of  English  institutions  or  English  laws,  he  certainly  dispatched 
an  immense  amount  of  judicial  business  ;  and  except  when 
engaged  in  the  Cabinet,  he  devoted  himself  with  unremitting 
zeal  to  his  judicial  duties.  Much  of  his  business  was  in  the 
hearing  of  interlocutory  motions,  but  these  practically  had  the 
effect  in  many  cases  of  final  decrees.  After  the  Vice-Chan- 
cellor's Court  was  established,  counsel  were  in  the  habit  of 
bringing  forward  before  Eldon  motions  in  causes  pending 
before  the  vice-chancellor  for  the  purpose  of  getting  his 
opinion,  and  thus  saving  the  expense  and  delay  of  further 
proceedings.  And  counsel  would  frequently  frame  a  bill  for 
an  injunction  or  a  receiver  for  the  purpose  of  bringing  on  a 
motion  before  the  chancellor,  and  thus  obtain  his  opinion 
upon  the  subject-matter  of  the  dispute.  So  great  was  the 
respect  of  the  bar  for  his  opinions  that  his  decisions  upon 
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these  interlocutory  motions  were  often  taken  as  final  and  con- 
clusive between  the  parties.  And  there  hardly  seems  suffi- 
cient ground  for  the  statement  attributed  by  Brougham  to 
certain  wit;s  of  the  time  —  that  the  chancellor's  court  was 
the  court  of  oyer  sans  terminer^  and  the  vice-chancellor's  that 
of  terminer  sans  oyer. 

He  continued  to  hold  the  great  seals  until  the  dissolution 
of  Lord  Liverpool's  ministry,  in  1827,  when,  owing  to  the 
illness  of  Liverpool,  Mr.  Canning  was  called  to  the  head  of 
the  government,  and  all  the  anti-Catholic  members  of  the 
Cabinet,  including  Eldon,  tendered  their  resignations,  which 
were  at  once  accepted.  He  continued  to  sit  in  the  Court  of 
Chancery  for  a  period  of  three  weeks,  disposing  of  causes 
that  had  been  argued  before  him,  and  on  May  i,  1827,  he 
surrendered  the  seals  to  the  king  at  Carlton  House.  He  had 
held  the  office  longer  than  any  of  his  predecessors,  the  total 
duration  of  his  chancellorship,  including  both  terms,  lacking 
but  a  few  weeks  of  twenty-five  years. 

Lord  Eldon  passed  from  the  court  which  he  had  so  long 
adorned  into  private  life  with  the  good  wishes  and  esteem  of 
the  entire  bar.  Indeed,  from  his  first  entry  into  the  law  he 
had  been  a  favorite  with  both  branches  of  the  profession. 
And  this  continued  during  his  occupancy  of  the  woolsack, 
notwithstanding  his  somewhat  miserly  distribution  of  profes- 
sional honors.  One  of  the  especial  prerogatives  of  the 
English  chancellors  is  that  of  rewarding  merit  at  the  bar  by 
nominating  deserving  barristers  to  the  honor  of  King's  Coun- 
sel, a  rank  entitling  the  recipient  to  don  the  silk  gown  and  sit 
within  the  bar.  Eldon  had  himself  obtained  his  promotion 
after  only  seven  years'  practice,  while  Campbell  complains 
of  his  withholding  from  him  the  coveted  silk  after  he  had 
been  twenty  years  at  the  bar,  and  for  several  years  the  leader 
of  his  circuit ;  and  mentions  other  instances  of  still  greater 
injustice.  He  was,  too,  severely  blamed  for  withholding  their 
well-earned  professional  advancement  from  Denman  and 
Brougham,  who  had  given  mortal  offence  to  George  IV.  by 
their  spirited  defence  of  Queen  Caroline. 

He   was   also   much  criticised  for  his  inattention   to  the 
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social  duties  of  his  station,  and  his  neglect  of  the  hospitali- 
ties usually  extended  to  the  profession  by  the  chancellors. 
And,  to  one  familiar  with  the  rigid  etiquette  of  the  English 
bar  in  matters  of  this  nature,  it  is  not  surprising  that  these 
charges  assumed  more  serious  importance  than  their  cause 
would  seem  to  demand.  But  despite  his  faults  of  omission 
in  these  minor  details,  he  had  so  endeared  himself  to  the 
entire  profession  that  his  surrender  of  the  seals  was  univer- 
sally regretted. 

The  limits  of  this  paper  will  neither  permit  an  extended 
review  of  his  judicial  career  nor  admit  of  an  exhaustive  analy- 
sis of  his  character  as  a  judge.     It  is  only  proposed,  there- 
fore, to  sketch  in  brief  some  of  the  leading  characteristics 
of  his  judicial  record.     Nearly  fifty  closely-printed  octavo 
volumes  of  reports  contain  the  record  of  his  decisions  as  an 
equity  judge.     Next  to  the  profound  knowledge  amounting 
to  a  complete  mastery  of  the  science  of  equity,  as  well  as  of 
its  practice  and  procedure,  which  is  apparent  upon  every 
page  of  these  reports,  their  most  noticeable  feature  is  the 
proneness  to  doubt  which  Eldon  everywhere  displays.    In  this 
respect  he  has  become   proverbial.     Again   and   again  he 
sums  up  a  case  in  the  most  masterly  and  comprehensive 
review  of  the  principles  and  precedents  applicable  to  the 
questions  involved,  only  to  conclude  with  an  expression  of 
his  doubts  as  to  the  correctness  of  his  own  views,  and  a 
desire  for  further  and   more  mature  consideration.     In  an 
opinion  fairly  luminous  with  its  profound  insight  into  the 
equitable  principles  which  should  govern  the  case,  he  would 
challenge  the  admiration  of  the  entire  bar  who  were  listen- 
ing, only  to  end  with  an  expression  of  his  doubts  and  a  curia 
advisari  vtdL     And  the  remarkable  feature  of  it  all  was  that 
he  hjmself  was  the  only  person  who  doubted.     Lyndhurst, 
who   succeeded  him,  stated  the  case  epigrammatically  in  a 
speech  in  Parliament  in  1829,  when,  alluding  to  Eldon,  he 
used  these  words :    ''  It  has  been  often  said  in  the  profession 
that  no  one  ever  doubted  his  decrees  except  the  noble  and 
learned  lord  himself."     And  the  words  were  no  unmeaning 
VOL.  4,  NO.  3—23 
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compliment,  since  it  is  said  by  Campbell  that  only  two  of 
his  decisions  were  ever  reversed  by  the  House  of  Lords. 

He  himself  was  not  insensible  to  this  weakness,  and  in  his 
"Anecdote  Book/'  a  sort  of  fragmentary  autobiography  in 
manuscript,  which  he  wrote  in  his  later  years  for  the  enter- 
tainment of  his  grandson,  he  thus  excuses  his  faults  of 
hesitation — and  very  satisfactorily,  it  must  be  confessed: 
"  I  always  thought  it  better  to  allow  myself  to  doubt  before 
I  decided  than  to  expose  myself  to  the  misery,  after  I  had 
decided,  of  doubting  whether  I  had  decided  rightly  and 
jiAstly."  And  he  seems  to  have  guided  himself  by  the 
advice  of  the  celebrated  French  chancellor,  D ' Aguesseau, 
to  his  son :  "  My  son,"  said  the  chancellor,  "  when  you  shall 
have  read  what  I  have  read,  seen  what  I  have  seen,  and 
heard  what  I  have  heard,  you  will  feel  that  if  on  any  subject 
you  know  much,  there  may  be  also  much  that  you  do  not 
know ;  and  that  something  even  of  what  you  know  may 
not,  at  the  moment,  be  in  your  recollection ;  you  will  then, 
too,  be  sensible  of  the  mischievous  and  often  ruinous  conse- 
quences of  even  a  small  error  in  a  decision ;  and  conscience, 
I  trust,  will  then  make  you  as  doubtful,  as  timid,  and  conse- 
quently as  dilatory,  as  I  am  accused  of  being." 

He  was,  moreover,  proverbially  slow  in  the  hearing  of 
causes,  encouraging  rather  than  restricting  argument,  and 
willingly  hearing  all  the  counsel  on  either  side,  juniors  as 
well  as  seniors,  without  restriction  or  hinderance.  Upon  this 
point  he  says,  in  the  case  oi  Ex  parte  Pease,  i  Rose.  237: 
"  I  know  a  great  deal  of  time  is  consumed  in  hearing  argu- 
ments, but  a  great  deal  of  justice  is  the  result." 

Three  objects  he  seems  to  keep  prominently  in  view  in  all 
his  judicial  decisions.  These  he  states  in  his  opinion  in 
Attorney  General  v.  Skinner's  Company,  2  Russ.  4y,  as 
follows:  **  Looking  back  to  my  judicial  conduct  —  I  hope 
with  no  undue  partiality  or  self-indulgence  —  I  can  never  be 
deprived  of  the  comfort  I  receive  when  I  recollect  that  in 
great  and  important  cases  I  have  endeavored  to  sift  all  the 
principles  and  rules  of  law  to  the  bottom,  for  the  purpose  of 
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laying  down  in  each  new  and  important  case  as  it  arises 
something,  in  the  first  place,  which  may  satisfy  the  parties 
that  I  have  taken  pains  to  do  my  duty ;  something,  in  the 
second  place,  which  may  inform  those  who,  as  counsel,  are 
to  take  care  of  the  interests  of  their  clients,  what  the  rea- 
sons are  upon  which  I  have  proceeded,  and  may  enable  them 
to  examine  whether  justice  has  been  done;  and,  further, 
something  which  may  contribute. towards  laying  down  a  rule, 
so  as  to  save  those  who  may  succeed  to  me  in  this  great 
situation  much  of  that  labor  which  I  have  had  to  undergo 
by  reason  of  cases  having  been  not  so  determined,  and  by 
reason  of  a  due  exposition  of  the  grounds  of  judgment  not 
having  been  so  stated." 

Again,  he  says  in  his  "Anecdote  Book  :  '*  "  I  thought  it 
my  indispensable  duty  as  a  judge  in  equity  to  look  into  the 
whole  record,  and  all  the  exhibits  and  proofs  in  cases,  and 
not  to  consider  myself  as  sufficiently  informed  by  counsel. 
This  I  am  sure  was  right."  And  he  once  narrated,  with 
much  satisfaction,  that  Lord  Abergavenny  had  told  him  that 
he  had  compromised  a  suit  because  his  attorney  had  told 
him  there  was  a  weak  point  in  his  case,  which,  though  the 
opposing  parties  had  not  discovered  it,  "  that  old  fellow  " 
would  be  sure  to  find  out  if  the  case  came  before  him. 

His  judicial  style  has  been  severely  criticised,  and  his 
opinions  are  by  no  means  models  of  rhetoric.  His  sen- 
tences are  generally  long,  frequently  involved,  and  his  choice 
of  terms  is  not  always  elegant  when  tested  by  literary  stand- 
ards. But  it  is  to  be  remembered  that  his  opinions,  like 
those  of  most  English  judges,  were  always  delivered  extem- 
poraneously, and  that  he  rarely  made  use  of  the  aid  of  notes. 
Unless  in  one  or  two  cases  which  he  decided  by  consent  of 
the  parties  after  he  resigned  the  great  seal,  he  never  put  pen 
to  paper  in  preparing  his  opinions.  It  is  to  be  remembered, 
too,  that  from  the  time  when  he  began  to  fit  himself  for  the 
bar  he  utterly  relinquished  literature,  and  while  he  did  not, 
like  Blackstone,  bid  farewell  to  his  muse  in  atrocious  verse, 
the  parting  was  none  the  less  final  and  complete.  But  it 
may  well  be  doubted  whether  his  complete  abandonment  of 
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literature,  even  as  a  recreation,  detracted  in  any  degree  from 
his  transcendent  ability  as  a  judge.  The  span  of  life  is  too 
short,  and  the  law  is  too  jealous  a  mistress,  to  permit  one  to 
attain  the  highest  rank  as  a  jurist,  and  acquire  even  a 
smattering  of  literary  culture. 

While  profoundly  versed  in  all  the  technical  learning  nec- 
essary to  the  proper  discharge  of  his  duties,  Eldon  excelled 
especially  in  the  law  of  real  property.  In  this  department 
he  was,  perhaps,  more  profoundly  and  accurately  versed  than 
any  man  of  his  time  at  the  English  bar  or  upon  the  English 
bench.  He  displayed,  also,  a  wonderful  grasp  and  mastery 
of  the  principles  governing  equitable  remedies,  especially 
the  remedies  of  specific  performance  and  that  by  way  of 
injunctions  and  receivers.  Indeed,  the  law  of  injunctions 
was  largely  shaped  by  his  decisions,  the  instances  of  the 
relief  before  his  time  being  comparatively  few  in  number, 
and  the  principles  applicable  to  this  extraordinary  remedy 
being  far  from  settled.  So,  too,  the  law  of  copyright  de- 
rived considerable  impetus  from  his  decisions,  some  of  which 
have  been  followed  as  leading  cases  from  that  time  to  this. 
He  also  relaxed  the  strict  rule  that  all  parties  in  interest 
must  be  made  parties  to  the  litigation,  and  established  the 
reasonable  and  salutary  doctrine  that  a  bill  might  be  filed  by 
several  persons  in  behalf  of  themselves  and  all  others  in 
interest. 

Viewing  him  side  by  side  with  the  more  illustrious  of  his 
predecessors,  it  is  not  difficult  to  distinguish  isolated  features 
in  which  Eldon  was  their  inferior.  Thurlow,  perhaps,  had 
more  native  ability  of  a  rugged  and  aggressive  type ;  Hard- 
wicke  certainly  displayed  more  judicial  originality;  Somers 
surpassed  him  in  accomplished  learning  and  profound  schol- 
arship ;  Bacon  excelled  him  in  what  may  be  termed  the  phi- 
losophy of  jurisprudence ;  and  Bacon  and  Hardwicke  both 
displayed  more  of  that  creative  ability  which  established 
general  principles  upon  which  future  chancellors  might  safely 
build.  It  is  only  when  we  consider  the  judicial  character  of 
Eldon  as  an  entirety  that  we  reach  a  proper  estimate  of  his 
true  rank  among  the  judges  of  the  past.     We  see  a  profound 
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and  exhaustive  knowledge  of  all  the  doctrines  of  the  Court 
of  Chancery,  as  well  as  its  practice  and  procedure  from  the 
earliest  times ;  a  complete  mastery  of  all  its  decisions ;  a 
rare  facility  in  the  application  of  his  immense  stores  of  judi- 
cial learning  to  the  case  in  hand;  an  almost  intuitive  faculty 
of  determining  upon  first  examination  of  a  case  its  real  bear- 
ings ;  a  patience  and  thoroughness  in  examining  every  detail 
of  fact  and  every  authority  bearing  upon  the  case  —  all 
these,  combined  with  a  never-failing  courtesy  and  urbanity 
in  the  discharge  of  his  judicial  duties,  present  a  peculiar 
combination  of  judicial  qualities,  all  of  which  are  requisite 
to  the  character  of  the  ideal  judge,  and  in  all  of  which  Eldon 
was  never  surpassed. 

His  judicial  fame  may  well  be  rested  upon  the  sure  basis 
of  the  universal  estimate  of  the  profession ;  for,  after  all,  a 
judge's  reputation  is  made  or  marred  by  the  bar  —  and  with 
the  bar  Eldon  was  supreme.  Friends  and  foes  alike  con- 
ceded his  wonderful  attainments  as  a  judge,  and,  through  all 
the  heated  political  controversies  in  which  he  was  so  often 
involved,  his  rank  as  the  foremost  English  judge  of  his  time 
was  never  questioned  by  the  profession,  to  whose  crucial  test 
his  judicial  record  of  a  quarter  of  a  century  was  submitted 
and  not  found  wanting.  Campbell,  enumerating  his  faults 
with  no  unsparing  hand,  and  with  his  accustomed  sneer  at 
his  personal  foibles,  yet  does  full  justice  to  his  ability  as  a 
judge.  He  says :  "  With  all  these  defects,  which  I  enumerate 
to  show  that  I  do  not  view  him  with  blind  admiration,  and  to 
give  some  value  to  my  praise  of  him,  I  do  not  hesitate  a 
moment  to  place  him,  as  a  judge,  above  all  the  judges  of 
my  time.*'  And  alluding  to  his  deficiency  in  knowledge  of 
the  civil  law,  Campbell  says :  "  Had  he  possessed  this,  he 
would  have  been  the  most  accomplished  judge  who  ever  sat 
on  any  British  tribunal." 

And  yet  he  missed,  in  part,  the  opportunities  of  his  judicial 
career.  He  was  great  only  as  a  judge,  not  as  a  statesman. 
His  tendencies  were  all  conservative,  not  creative.  No 
English  chancellor  ever  had  greater  opportunities  of  con- 
necting his  fame  with  law  reforms ;  but  they  were  opportu- 
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nities  which  were  all  unheeded.  Coming  into  power  in  a 
time  when  the  growing  demands  of  commerce  and  business 
all  pointed  to  the  necessity  of  reform  in  the  procedure  of 
the  courts,  had  he  possessed  the  boldness  and  energy  to 
take  the  lead  in  promoting  measures  of  law  reform,  the 
long  duration  of  his  chancellorship  and  his  great  ascendency 
in  the  House  of  Lords  would  have  enabled  him  to  add  to 
his  judicial  reputation  that  of  a  law  reformer  second  to  no 
English  judge  of  the  past  or  present  time. 

It  is  true  that  during  the  period  of  his  chancellorship 
reform  bills  were  as  yet  innovations  in  English  jurisprudence, 
as  in  English  politics.  But  Bentham's  leaven  of  law  reform  — 
that  potential  force  which  has  never  since  ceased  in  its 
operation  upon  the  ancient  system  —  was  already  making 
itself  felt.  But  against  all  improvements  in  the  practice  and 
procedure  of  the  courts,  as  against  most  measures  of  law 
reform,  Eldon  set  his  face  steadily  like  a  rock.  With  the 
exception  of  the  bill  which  he  was  reluctantly  compelled  to 
introduce  for  the  creation  of  a  vice-chancellor,  and  a  bill 
which  he  proposed  and  carried  through  Parliament  in  1819, 
to  abolish  that  absurd  relic  of  barbarism,  trial  by  battle  in 
real  actions,  his  voice  and  his  vote  were  always  recorded 
against  improvements  in  the  law.  Again  and  again  he 
resisted  measures  looking  to  improvement  in  the  Criminal 
Code,  even  opposing  a  bill  for  the  abolition  of  capital  punish- 
ment for  the  crime  of  forging  negotiable  securities.  Meas- 
ures looking  toward  a  change  in  the  organization  and  pro- 
cedure of  his  own  court  uniformly  met  with  his  opposition, 
and  that  opposition  generally  insured  their  defeat. 

The  years  1832  and  1833  were  exceedingly  prolific  in 
measures  of  law  reform,  all  of  which  met  with  a  sturdy 
opposition  from  the  venerable  ex-chancellor.  Among  these 
may  be  enumerated  a  bill  prepared  by  the  real-property 
commissioners,  headed  by  Lord  Campbell,  to  abolish  the 
tedious  and  expensive  system  of  fine  and  recovery  by  a 
fictitious  suit  in  the  Common  Pleas,  as  a  means  of  aliening 
real  property,  and  to  substitute  therefor  a  simple  deed ;  a 
bill  to  abolish  a  large  number  of  sinecure  offices  in  chan- 
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eery — which,  to  his  extreme  disgust,  became  a  law;  a  bill 
to  enable  plaintiflfs  and  defendants  in  actions  at  law  to  ex- 
amine each  other  upon  interrogatories ;  a  bill,  founded  upon 
the  report  of  the  common-law  commissioners,  authorizing 
the  judges  to  make  rules  regulating  the  pleadings  and  prac- 
tice in  their  courts,  which  resulted  in  the  celebrated  rules  of 
Hilary  term,  4  William  IV. ;  and  a  bill  introduced  by 
Brougham  for  the  creation  of  the  system  of  County  Courts. 

We  smile  as  we  read  the  list  of  measures  which  he  thus 
opposed,  but  here  again,  as  upon  the  question  of  his  doubts 
and  hesitation,  we  may  hear  him  in  his  own  defence.  Writing 
to  Lord  Redesdale,  he  epitomizes  his  views  upon  law  reform 
in  these  words :  "A  little  that  is  reasonable  may  be  effect- 
ually attempted ;  when,  if  you  propose  all  that  is  reasonable, 
nothing  would  be  done.**  And  he  concludes  this  letter  with 
these  words:  "Indulge  the  appetite  for  alteration  in  the 
law,  which  we  hear  so  much  of  nowadays,  and  in  a  reign  or 
two  more  we  shall  not  have  a  lawyer  —  a  well-grounded 
lawyer — left.** 

In  politics  Eldon  was  a  Tory  of  the  Tories.  During  the 
fifty-five  years  of  his  parliamentary  career  in  the  Commons 
and  the  Lords  he  was  uniformly  arrayed  against  all  measures 
of  innovation  or  reform.  He  clung  to  the  old  landmarks  in 
politics  as  tenaciously  as  in  law,  and  the  political  doctrines 
which  he  had  espoused  in  early  manhood  were  the  doctrines 
by  which  he  was  guided  to  the  end  of  his  career.  "  He  had 
imbibed,"  says  Brougham,  "  from  his  youth,  and  in  the 
orthodox  bowers  which  Isis  waters,  the  dogmas  of  the  Tory 
creed  in  all  their  purity  and  vigor.  By  these  dogmas  he 
abided  through  his  whole  life  with  a  steadfastness,  and 
even  to  a  sacrifice  of  power,  which  sets  at  defiance  all  at- 
tempts to  question  their  perfect  sincerity.  Such  as  he  was 
when  he  left  Oxford,  such  he  continued  above  sixty  years 
after,  to  the  close  of  his  long  and  prosperous  life  :  the 
enemy  of  all  reform,  the  champion  of  the  throne  and  the 
altar,  and  confounding  every  abuse  that  surrounded  the  one 
or  grew  up  within  the  precincts  of  the  other  with  the  institu- 
tions themselves;  alike  the  determined  enemy  of  all  who 
would  either  invade  the  institution  or  extirpate  the  abuse." 
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This  phase  of  his  political  character  was  well  illui 
an  incident  which  occurred  in  his  old  age,  and 
mentioned  by  Twiss  in  his  biography.  In  1834,  in 
with  the  Duke  of  Wellington,  he  attended  the  con 
tion  exercises  at  the  University  of  Oxford,  when  1 
son  received  his  degree.  The  distinguished  coupl 
course  received  with  much  eclat,  and  their  appe 
public  was  everywhere  greeted  with  rapturous 
But  of  all  the  honors  heaped  upon  him  on  this  occ 
venerable  chancellor  was  best  pleased  with  an  incid 
he  afterwards  related  in  these  words:  "I  will  tell 
charmed  me  very  much  when  I  left  the  theatre,  an< 
ing  to  go  to  my  carriage;  one  man  in  the  crowd  she 
'  There's  old  Eldon ;  cheer  him,  for  he  never  ratted 
very  much  delighted,  for  I  never  did  rat.  I  will  1 
have  been  right  through  life  —  I  may  have  been 
but  I  will  say  that  I  have  been  consistent," 

But  his  conservatism  in  politics  was  the  conser 
conviction,  and  not  of  fear.  No  minister  was  ever 
public  emergencies.  And  in  a  great  political  cris 
cabinet  falling  in  pieces  around  him,  the  country  in 
and  the  monarchy  apparently  tottering  to  its  fc 
Eldon  arose  to  the  full  measure  of  the  occasion,  and  n 
his  forces  with  the  coolness  and  daring  of  a  Vetera 
With  a  consummate  skill  in  mastering  men,  and  a 
facility  in  mastering  kings,  and  with  a  courag 
political  crises  was  simply  sublime,  he  was  the  n 
others  to  lead  a  forlorn  hope  in  an  attempt  to  save 
or  his  ministry  from  utter  annihilation.  And  yet 
rose  to  the  dignity  of  statesmanship.  He  co 
cabinets,  but  when  built  he  could  propose  no  great 
of  pohcy  or  reform  for  their  perpetuation.  With 
ness  to  defend  existing  abuses  in  the  law,  in  the  CI 
in  the  State,  he  lacked  the  courage  and  inclinatioi 
nate  great  measures  of  State  to  perpetuate  a  mini! 
he  had  created  or  conserved. 

In  no  feature  of  his  political  career  is  his  intens< 
more  apparent  than  in  his  life-long  struggle  agains 
emancipation  and  the  removal  of  political  disabil 
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members  of  the  Romish  Church.  Beginning  as  early  as  1789, 
for  forty  years  the  question  of  Catholic  emancipation  was  a 
controlling  question  in  English  politics ;  and  for  forty  years 
Eldon  was  the  leader  of  the  conservative  forces  of  Church 
and  State  in  opposition  to  the  measure.  At  first  the  oidds 
were  largely  in  his  favor,  and  every  bill  looking  toward  a 
removal  of  the  disabilities  was  defeated  by  immense  majori- 
ties. But  during  the  later  years  of  the  struggle  he  fought 
the  fight  with  constantly-waning  majorities,  until  1829,  when 
the  measure  became  a  law.  As  indicating  the  intensity  of 
his  prejudice  in  this  direction,  when  debating  the  king's 
message,  in  1829,  which  had  contained  a  suggestion 
for  the  removal  of  the  disabilities,  Eldon  used  these 
words :  "  If  he  had  a  voice  that  would  sound  to  the  remotest 
corner  of  the  empire,  he  would  reecho  the  principle  which 
he  most  firmly  believed  :  that,  if  ever  a  Roman  Catholic  was 
permitted  to  form  part  of  the  legislature  of  this  country,  or 
to  hold  any  of  the  great  executive  offices  of  the  government, 
from  that  moment  the  sun  of  Great  Britain  would  be  set !  " 

But  his  hostility  to  the  Catholics  was  political  rather  than 
religious.  And  while  his  leadership  in  opposition  to  Catho- 
lic emancipation  gained  for  him  a  degree  of  reverence  from 
the  followers  of  the  Established  Church  which  has  been  ac- 
corded to  few  laymen,  he  was  far  from  being  a  religious  man. 
Byron  relates  that  on  one  occasion,  when  the  House  of 
Lords  was  nearly  tied  on  one  of  the  debates  upon  the  Catho- 
lic question,  he  was  sent  for  in  great  haste  to  a  ball,  which 
he  reluctantly  left  to  emancipate  5,000,000  of  people.  He 
came  in  late,  and  stood  just  behind  the  woolsack.  Eldon 
turning  around  saw  Byron,  and  said  to  a  peer  who  was  sitting 
beside  him  on  the  woolsack  :  "  Damn  them  !  They'll  have  it 
now  !  By  God  !  the  vote  that  is  just  come  in  will  give  it  to 
them." 

Few  men  who  have  been  trained  for  the  bar,  and  whose 
ambition  has  been  professional,  and  not  political,  have 
attained  so  great  an  ascendency  in  politics,  or  have  been  so 
positive  a  power  in  the  State  for  so  long  a  period  of  time. 
For  thirty  years  Eldon  was  the  autocrat  of  the  House  of 
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Lords.  He  ruled  them  in  all  matters  of  law,  in  all  questions 
of  Church,  and  in  most  matters  of  State  and  of  politics. 
From  his  first  entry  into  the  Cabinet  he  became  a  positive 
element  in  English  politics,  and  during  the  long  and  exciting 
penod  embracing  the  State  trials,  the  Napoleonic  wars,  the 
Orders  in  Council,  our  War  of  1812,  the  final  overthrow  of 
Napoleon,  the  contest  for  Catholic  emancipation,  and  even 
down  to  the  passage  of  the  Reform  Bill,  his  ascendency  in 
the  House  of  Lords,  and  his  leadership  of  the  conservative 
forces  in  Church  and  State,  were  unquestioned. 

Indeed,  his  entry  upon  public  life  was  at  a  period  singu- 
larly auspicious  for  one  of  his  conservative  tendencies,  since 
it  was  at  the  high-tide  of  reaction  in  England  from  the 
democratic  doctrines  which  were  elsewhere  gaining  ground 
with  rapid  stride.  He  came  upon  the  stage  in  the  beginning 
of  that  wonderful  period  which  was  aptly  termed  by  Rous- 
seau, "The  coming  Age  of  Revolutions."  Our  colonies  had 
declared  their  independence,  and  had  achieved  it  by  the 
sword ;  the  first  mutterings  were  already  heard  of  the  com- 
ing storm  of  revolution  in  France,  and  when  that  storm  had 
worn  itself  out  and  spent  its  fury  there,  it  seemed  more  than 
probable,  in  the  growing  discontent,  seditious  meetings,  and 
treasonable  utterances  everywhere  apparent,  that  the  scene 
of  action  was  likely  to  be  transferred  to  England.  In  this 
critical  juncture  Scott  came  to  the  front  as  the  defender  of 
the  ancient  landmarks.  His  position  as  attorney  general 
placed  him  in  the  foreground  in  the  prosecution  of  the 
political  and  State  trials  which  followed,  and  in  his  profes- 
sion and  in  the  Cabinet,  in  Parliament,  and  everywhere,  he 
appeared  as  the  champion  of  the  Constitution  and  the  enemy 
of  all  innovation  and  reform.  In  the  heat  and  excitement 
of  those  troublous  times  he  addressed  himself  boldly  to  the 
task  of  crushing  out  the  new  republican  philosophy.  And 
by  force  of  his  genius,  daring,  and  ability  he  thus  became 
the  recognized  leader  of  the  conservative  forces  of  England. 

His  private  life  was  unsullied.  In  an  age  whose  politics 
were  none  too  clean,  whose  morals  were  none  too  pure,  and 
serving  a  king  whose  profligate  career  brought  lasting  dis- 
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grace  upon  the  English  monarchy,  Eldon  left  behind  him  a 
reputation  which  was  never  assailed  by  his  most  bitter  polit- 
ical enemies.  The  most  charming  feature  of  his  private  life 
was  his  tender  devotion  to  his  wife.  The  Bessy  who  had 
won  his  young  affections,  and  who  had  deserted  home  for 
his  sake,  with  only  poverty  staring  them  in  the  face,  re- 
mained through  life  the  supreme  mistress  of  his  affections. 
When  she  was  no  longer  young  or  beautiful,  and  when  her 
infirmities  of  age  and  peculiarities  of  temper  had  almost 
wholly  deprived  Eldon  of  hospitable  intercourse  with  his 
friends,  he  still  displayed  the  most  tender  and  devoted  affec- 
tion toward  her,  and  never  wearied  of  recounting  her  praises, 
or  of  telling  the  story  of  the  heroism  with  which  she  had 
borne  their  early  years  of  poverty.  Her  death,  which  oc- 
curred in  1 83 1,  left  him  quite  broken  down,  and  he  seems 
never  to  have  fully  recovered  from  the  shock. 

His  devotion  to  his  brother  William,  Lord  Stowell,  is  also 
worthy  of  note ;  and  the  warmth  of  their  affection  is  manifest 
in  all  their  voluminous  correspondence,  which  covers  the  en- 
tire period  of  their  public  life.  Lord  Stowell  was  the  elder 
brother,  and  the  last  years  of  his  life  were  clouded  by  a  fail- 
ure of  his  mental  faculties.  But  the  weakening  of  his  powers 
only  served  to  render  more  touching  the  fraternal  regard 
between  the  two  brothers,  and  the  elder,  notwithstanding  the 
dark  cloud  which  was  closing  about  him,  seemed  conscious 
to  the  last  of  the  unwavering  tenderness  with  which  "Jack" 
watched  over  him. 

His  life  after  resigning  the  great  seals  in  1827  was  as  un- 
eventful as  that  of  most  ex-chancellors.  He  seems  to  have 
looked  with  some  confidence  to  a  recall  to  the  woolsack,  and 
in  his  correspondence  for  some  years  afterwards  there  are 
traces  of  disappointment  that  the  looked-for  summons  to  the 
royal  closet  to  again  receive  the  seals  did  not  come.  Cabi- 
nets were  made  and  unmade,  ministers  came  and  went,  a 
new  sovereign  ascended  the  throne,  and  still  the  sturdy  old 
Tory  was  left  in  his  retirement,  until  at  length. he  abandoned 
all  hope  of  being  recalled  to  power.  He  still  attended  the 
House  of  Lords,  however,  and  took  an  active  part  in  oppo- 
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sition  to  the  Reform  Bill,  as  well  as  the  various  measures  of 
law  reform  which  the  disciples  of  Bentham  were  bringing 
forward.  His  last  speech  in  the  House  of  Lords  was  delivered 
July  25,  1834,  in  opposition  to  a  bill  for  the  construction  of  a 
railroad,  which  he  characterized  as  a  dangerous  innovation. 
He  had  outlived  his  time.  His  early  associates  in  politics 
and  at  the  bar  were  all  gone.  Reforms  in  government  and 
the  law  were  everywhere  confronting  him.  Catholic  eman- 
cipation had  become  a  fact ;  the  Reform  Bill  was  a  thing  of 
the  past;  the  times  were  out  of  joint.  With  universal  change 
around  and  about  him,  he  alone  continued  unchanged. 
Loyal  to  the  convictions  of  his  youth,  he  remained  the  last  of 
his  school  of  politicians  and  of  lawyers.  Thus  he  awaited 
patiently,  and  even  hopefully,  the  coming  of  that  event  which 
should  give  him  release.     He  died  January  13,  1838,  at  the 

age  of  eighty-six. 

J.  L.  High. 

Chicago,  June,  1878. 
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//.    THE  POWER  OF  CONGRESS  TO  REGULATE 

INTER-STATE  COMMERCE. 

The  Constitution  of  the  United  States,  in  its  enumeration 
of  legislative  functions  conferred  upon  the  central  govern- 
ment, declares  that :  "  The  Congress  shall  have  power 
*  *  *  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states^  and  with  the  Indian  tribes."  *  To 
this  general  grant  are  added  the  following  special  prohibi- 
tions :  "  No  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  state.  No  preference  shall  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the  ports  of  one  state 
over  those  of  another;  nor  shall  vessels  bound  to  or  from 
one  state  be  obliged  to  enter,  clear,  or  pay  duties  in  an- 
other." "  No  state  shall,  without  the  consent  of  the  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection 
laws.  No  state  shall,  without  the  consent  of  Congress,  lay 
any  duty  on  tonnage."  '  The  earliest  cases  involving  an  in- 
terpretation of  these  provisions  are  among  the  very  bulwarks 
of  our  constitutional  law.  ^  The  grand  judgments  pro- 
nounced in  them  by  Chief  Justice  Marshall  not  only  formu- 
lated doctrines  concerning  the  power  of  Congress  over  com- 
merce —  which  subsequent  decisions  have  simply  reiterated 
and  applied  —  they  also  announced  the  broad  principles 
which  underlie  the  entire  Constitution,  and  established  the 
supremacy  of  the  national  government  within  the  scope  of 
its  legitimate  functions.  The  exclusive  nature,  with  certain 
narrow  exceptions,  of  the  power  over  foreign  commerce  and 

'  U.  S.  Const.,  art  I,  sec.  8  (3). 
•  Ibid.y  sec.  9  (5),  (6) ;  sec.  10  (2),  (3). 

3  Gibbons  ▼.  Ogden,  9  Wheat.  I ;  and  Brown  v.  The  State  of  Maryland,  12 
Wheat  419. 
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the  coasting  trade  was  thus  practically  settled  at  an  early 
day.  *  The  navigation  laws,  the  laws  concerning  customs  du- 
ties, light-houses,  ports,  harbors,  merchant  shipping,  and 
other  similar  subjects,  occupied  the  entire  field  of  legislation, 
and  after  a  brief  struggle  the  states  long  since  virtually  gave 
up  the  contest,  and  abandoned  all  claim  to  interfere  in  any 
direct  manner  with  foreign  commerce  and  the  coasting  trade 
among  the  states.  Although  the  control  over  foreign  and 
inter-state  commerce  is  given  by  the  same  language  in  the 
single  grant,  and  although  the  general  conclusions  reached 
by  the  court  in  the  early  leading  cases  were  purposely  ex- 
pressed in  such  terms  as  to  include  both  branches  of  the 
power,  yet  the  questions  as  to  the  complete  nature  and  ex- 
tent of  the  power  over  commerce  among  the  states  were  not 
presented  to  the  Supreme  Court  of  the  United  States  for  a 
full  examination  and  authoritative  decision  until  within  a 
comparatively  recent  period.  While  the  national  supervision 
of  foreign  commerce  was  universally  acknowledged  and 
constantly  exercised,  the  power  over  inter-state  commerce 
was  rather  theoretical  than  practical.  The  entire  subject 
was,  for  a  long  time,  tacitly  surrendered  to  the  domain  of 
the  individual  states ;  they  were  permitted  to  legislate  fully 
and  freely  in  reference  to  internal  traffic  and  transit  by  land 
or  by  water,  with  little  or  no  interference  from  Congress; 
and  their  supreme  authority  in  the  exercise  of  these  func- 
tions was  hardly  questioned.  The  last  fifteen  years,  how- 
ever, have  witnessed  a  complete  revolution  both  in  opinion 
and  in  practice.  The  effects  of  local  and  discriminating 
legislation  have  been  so  injurious  to  the  enormous  inter-state 
transportation  that  the  business  interest  sfrom  all  parts  of  the 
country  have  appealed  to  Congress  for  relief.  With  the 
revived  sentiments  of  nationality  awakened  by  the  war,  the 
true  relations  between  the  states  and  the  central  government 
have  been  recognized  and  made  the  basis  of  legislative 
action ;  and,  at  the  same  time,  the  most  extravagant  theories 
have  been  maintained  with  respect  to  the  kinds  of  measures 

4  Gibbons  v.  Ogden  was  decided  in  1824. 
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which  Congress  may  enact  under  its  acknowledged  general 
authority.  In  addition  to  this  legislation,  a  large  number  of 
cases  have  been  recently  decided  by  the  Supreme  Court  of 
the  United  States  which  have  settled  important  doctrines 
applicable  to  a  great  variety  of  circumstances.  I  purpose 
in  the  present  essay  to  collect  and  arrange  the  results  of 
these  decisions,  to  discuss  and  formulate  the  doctrines  and 
rules  which  they  have  established,  and  to  suggest  some  of 
the  questions  which  have  not  yet  received  a  judicial  answer. 
The  subject-matter  will  be  considered  under  the  following 
heads : 

First,  The  Extent  of  the  Power ;  how  far  it  is  exclusively 
held  by  Congress,  and  how  far  it  may  be  concurrently  exer- 
cised by  the  States. 

Second.  The  Nature  of  the  Power ;  in  what  does  it  consist, 
and  over  what  does  it  operate  ? 

Third.  Limitations  upon  the  Power,  resulting  from  Powers 
inherent  in  the  States  over  Matters  of  Police  and  other  in- 
ternal Administration. 

First.  The  Extent  of  the  Power;  how  far  exclusive  and 
how  far  concurrent. 

I  shall  separate  this  general  head  into  three  subdivisions  : 

I.  How  far  the  Power  is  exclusive ;  so  that  the  States 
cannot  act  even  when  Congress  has  not  acted. 

II.  How  far  concurrent;  so  that  the  States  may  act  until 
their  Action  is  displaced  by  that  of  Congress. 

III.  What  is  "  Commerce  among  the  several  Slates?"  or 
the  Nature  of  /«/^r-state  Commerce  as  distinguished  from 
Commerce  wholly  belonging  to  the  individual  States  on  the 
one  side,  and  from  foreign  Commerce  on  the  other. 

All  possible  cases  of  legislation  which  amount  to  a  regu- 
lation of  inter-state  commerce  are  included  in  the  first  or  sec- 
ond of  these  subdivisions.  The  statutes  which  the  states 
may  enact  by  virtue  of  their  inherent  powers  over  police  and 
other  matters  of  internal  administration  fto  be  described  un- 
der the  third  head),  although  indirectly  affecting  commerce, 
are  not  "  regulations  "  of  commerce.     It  is  only  because  such 
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Statutes  are  not  regulations  of  inter-state  commerce  that  they 
come  within  the  competency  of  the  states.  It  will  appear 
in  the  course  of  the  discussion  that  there  are  no  instances  in 
which  the  states  can  "  regulate  "  inter-state  commerce  to  the 
exclusion  of  Congress,  nor  even  concurrently  with  Congress, 
when  that  body  has  acted  with  reference  to  the  subject-mat- 
ter ;  it  is  only  over  commerce  carried  on  wholly  within  its 
own  territorial  limits  that  the  authority  of  each  state  is  thus 
supreme  and  complete. 

/.  Haw  far  the  Power  of  Congress  to  regulate  Inter-state 
Commerce  is  exclusive  ;  so  that  the  States  cannot  cut  even  ivhen 
Congress  has  not  legislated,  —  Since  the  authority  of  Congress 
over  foreign  commerce  and  commerce  among  the  several 
states  is  conferred  in  identical  terms  by  the  single  grant,  it  is 
evident  that  the  extent  of  the  power  must  be  the  same  for 
both  its  branches.  The  modes  of  **  regulating  "  foreign  and 
inter-state  commerce  may  perhaps  be  different,  but  the  doc- 
trine established  as  to  the  exclusive  or  concurrent  nature  of 
the  power  to  regulate,  held  by  Congress,  must  be  the  same 
in  regard  to  both  species  of  commerce.  The  decisions, 
therefore,  which  have  settled  the  principle  in  its  application 
to  foreign  commerce  are  equally  authoritative  and  binding  in 
the  interpretation  of  the  clause  with  respect  to  commerce 
among  the  states. 

It  is  a  well-known  historical  fact  that,  from  the  adoption  of 
the  Constitution  to  a  time  quite  recent,  a  large  and  influential 
school  of  politicians  advocated  a  theory  of  constitutional 
construction  which  represented  the  states  as  supreme,  con- 
fined the  powers  of  the  central  government  within  the 
narrowest  limits,  and  denied  that  those  powers  were  exclusive 
unless  expressly  declared  to  be  so  by  the  very  terms  of  the 
organic  law.  According  to  this  theory,  the  states  possessed 
an  authority  over  foreign  and  inter-state  commerce  concurrent 
with  that  given  to  Congress  —  full,  complete,  and  efficient 
whenever  Congress  had  refrained  from  acting,  and  capable 
even  of  supplementing  the  legislation  of  that  body  whenever 
it  had  acted.     This  theory  was  directly  met  and  overthrown 
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by  the  Supreme  Court  of  the  United  States  in  the  celebrated 
cases  of  Gibbons  v.  Ogden,5  and  Brown  v.  The  State  of 
Maryland/  which  held  that  the  grant  contained  in  the 
Constitution,  together  with  the  legislation  of  Congress  in 
pursuance  thereof,  precluded  the  states  from  interfering  with 
the  subject-maiter  of  the  congressional  legislation,  and  from  pass- 
ing any  supplementary  or  additional  measures,  even  though 
there  was  no  direct  conflict  between  such  measures  and  the 
regulations  enacted  by  Congress.  Neither  of  these  cases 
decided  that  the  mere  grant  to  Congress  of  power  to  regulate 
foreign  or  inter-state  commerce,  without  legislation  in  pur- 
suance thereof,  prevented  the  states  from  exercising  such  a 
power;  although  much  of  Chief  Justice  Marshall's  reasoning 
necessarily  leads  to  that  conclusion,  and  a  separate  opinion 
by  Mr.  Justice  Johnson,  in  Gibbons  v.  Ogden,  assumed  that 
very  ground,  and  maintained  it  with  great  force.  Chief 
Justice  Marshall  thus  stated  the  question  to  be  decided  : ' 
"  In  discussing  the  question  whether  the  power  [to  regulate 
foreign,  etc.,  commerce]  is  still  in  the  states,  in  the  case 
under  consideration,  we  may  dismiss  from  it  the  enquiry 
whether  it  is  surrendered  by  the  mere  grant  to  Congress,  or  is 
retained  until  Congress  shall  exercise  the  power.  We  may 
dismiss  that  enquiry,  because  it  has  been  exercised,  and  the 
regulations  which  Congress  deemed  it  proper  to  make  are 
now  in  full  operation.  The  sole  question  is.  Can  a  state 
regulate  commerce  with  foreign  nations  and  among  the 
states  while  Congress  is  regulating  it?"  The  same  general 
doctrine  was  either  admitted  or  reaflirmed  by  a  majority  of 
the  court  in  The  State  of  New  York  v.  Miln,^  The  License 
Cases,9  and    The    Passenger   Cases,'^  although   a  vigorous 

5  9  Wheat.  I  (1824). 

^  12  Wheat.  419  (1827).  The  limits  of  this  article  prevent  me  from  making 
any  extended  statement  of  facts  or  long  quotations  from  the  cases  cited, 
although  such  quotations  are  sometimes  almost  indispensable  to  explain  the 
course  of  decision. 

7  Gibbons  v.  Ogden,  9  Wheat.  200. 

8  II  Pet.  102  (1837). 

9  5  How.  504(1847). 
7  How.  283  (1849). 

VOL.  4,  NO.  3  —  24 
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attempt  was  made  in  each  of  them  to  abandon  the  position 
which  had  been  taken  under  the  leadership  of  Chief  Justice 
Marshall,  and  to  adopt  the  theory  of  concurrent  power 
residing  in  the  states  to  supplement  the  congressional  regu- 
lation. In  The  Passenger  Cases  especially  there  was  a  great 
conflict  of  opinion,  but  five  of  the  judges  united  in  holding 
that,  whenever  Congress  has  passed  a  statute  in  pursuance  of 
its  general  power,  the  states  are  absolutely  prohibited  from 
interfering  with  or  regulating  the  same  subject-matter,  and 
thus  reaffirmed  the  doctrine  of  Gibbons  v.  Ogden."  The 
case  of  Wilson  v.  Blackbird  Creek  Company,"  which  arose  in 
1829,  appears,  on  a  superficial  examination,  to  be  somewhat 
opposed  to  the  conclusions  reached  by  the  foregoing  au- 
thorities, and  a  most  important  effect  has  been  attributed  to 
it;  since  several  of  the  judges  who  took  a  part  in  the  deci- 
sion of  The  License  Cases  and  The  Passenger  Cases  insisted 
that  it  virtually  overruled  Gibbons  v.  Ogden,  and  Brown  v. 
The  State  of  Maryland,  and  abandoned  the  doctrine  which 
they  had  settled.  Its  true  force  and  meaning,  however,  have 
been  clearly  explained  in  recent  cases,  which  will  be  quoted 
under  another  subdivision,  and  its  real  harmony  with  the 
prevailing  course  of  authority  is  now  fully  admitted. 

Thus  far,  in  every  instance  where  state  action  was  pro- 
nounced invalid,  it  was  inhibited  because  Congress  had 
already  occupied  the  field  by  its  own  legislative  regulation ; 
and,  although  the  question  had  been  repeatedly  discussed 
by  the  judges  argumentatively,  no  case  had  arisen  which 
called  upon  the  court  to  decide  whether  the  power  of  Con- 
gress to  regulate  either  foreign  or  inter-state  commerce  was 
exclusive  by  virtue  of  the  constitutional  grant  merely,  and 
in  the  absence  of  any  congressional  action  based  upon  that 
grant.     The  time  came,  however,  when  the  judges  were  com- 

'*  This  series  of  cases  has  been  reviewed,  and  the  points  actually  decided 
have  been  carefully  distinguished  from  the  dicta  scattered  through  the 
opinions,  in  a  very  recent  judgment  of  the  same  court,  which  will  be  referred  to 
in  a  subsequent  portion  of  this  essay.  See  Henderson  v.  Mayor  of  New 
York,  and  Chy  Lung  v.  Freeman,  post, 

"  2  Pet.  245  (1829). 
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pelled  to  meet  this  question,  and  they  then  took  a  decided 
step  in  advance.  The  case  which  furnished  the  opportunity 
was  Cooley  v.  Port  Wardens,*3  brought  to  test  the  validity  of 
a  statute  of  Pennsylvania  establishing  and  regulating  pilots 
for  the  port  of  Philadelphia,  and  prescribing  certain  duties 
with  respect  to  such  pilots  to  the  masters  of  vessels  arriving 
in  that  port.  The  opinion  of  the  court,  by  Mr.  Justice  Cur- 
tis, reaches  the  following  conclusions :  The  power  to  regu- 
late commerce  covers  a  wide  field,  and  embraces  a  great 
variety  of  subjects.  Some  of  these  subjects,  from  their  very 
nature,  call  for  uniform  rules  and  national  legislation,  and 
with  respect  to  them  the  power  of  Congress  is  exclusive  by 
virtue  of  the  mere  constitutional  grant;  so  that  they  are 
always  beyond  the  reach  of  state  regulation.  Others  can 
best  be  regulated  by  rules  and  provisions  suggested  by  the 
varying  circumstances  of  particular  localities,  and  limited  in 
their  operation  to  such  localities  respectively ;  and  over  them 
the  power  to  regulate  commerce  may  be  exercised  by  the 
states.  But,  even,  in  respect  to  the  latter  class  of  subjects, 
Congress  may  interfere  whenever  it  shall  be  deemed  neces- 
sary, either  by  general  or  special  laws,  and  its  interposition 
would  annul,  or  at  least  suspend,  the  local  state  legislation.** 
In  applying  this  principle  the  court  held  that  the  subject  of 
pilots  and  pilotage  belonged  to  the  second  class ;  that,  as  Con- 
gress had  established  no  common  system  of  pilotage,  but  had 
exhibited  a  plain  intention  to  leave  this  matter  to  the  several 
states,  the  statute  of  Pennsylvania  should  be  upheld.  The 
general  principle  thus  first  announced  has  been  reaffirmed  by 
many  subsequent  cases,  which  will  be  particularly  described 
under   appropriate   subdivisions.'^     I    shall  briefly  mention, 

'3  12  How.  299  (185 1). 

*4  In  Henderson  v.  Spofford,  59  N.  Y.  131,  it  was  held  that  the  United 
States  legislation  regulating  the  use  of  the  New  York  port  and  harbor  only 
suip^nds  the  state  statute ;  and,  when  the  United  States  law  is  repealed,  the 
state  statute  regains  its  full  force  and  effect  This,  of  course,  can  only  be  so 
when  the  subject-matter  of  the  legislation  belongs  to  the  second  class  men- 
tioned in  the  text 

*5  See  The  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.,  13  How.  518 
(1851) ;  The  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.  (No.  2),  18  How. 
421  ;  Gilman  v.  City  of  Philadelphia,  3  Wall.  713. 
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however,  two  quite  recent  decisions.     In  Crandall  v.  The 
State  of  Nevada**   a   statute  of  Nevada  which   in   effect 
laid  a  tax  upon  every  traveller  passing  through  or  beyond  its 
territorial  limits  was  adjudged  to  be  invalid,  but  not  on  the 
ground  that  it   was  a  regulation  of  inter-state  commerce. 
The  court  reiterated  the  doctrine  that  the  power  of  Congress 
to  regulate  foreign  and  inter-state  commerce  embraces  (i) 
subjects  necessarily  of  a  national  and  uniform  character,  and, 
therefore,  exclusively  within  the  control  of  Congress ;  and 
(2)  subjects  of  a  local  character,  such  as  pilots,  bridges  over 
navigable  streams,  etc.     Upon  the  latter  class  the  states  may 
legislate   in   the   absence   of    national    legislation   thereon. 
The  statute  in  question  belonged  to  this  class,  and,  as  there 
was  no  law  whatever  of  the  United  States  relating  to  the 
same  matters,  it  was  not  invalid  as  being  a  regulation  of 
inter-state  commerce  which  the  Legislature  of  Nevada  was 
incompetent  to  enact.     Chief  Justice  Chase  and  Mr.  Justice 
Clifford  dissented  from  this  conclusion,  and  pronounced  the 
act  to  be  a  regulation  of  inter-state  commerce  exclusively 
within  the  jurisdiction  of  Congress.     I  think  it  very  clear 
from  later  decisions  that  the  views  of  these  dissenting  judges 
would  now  be  adopted  by  the  court  as  correct.     The  entire 
subject  of  regulating  commerce  among  the  states,  and  of  the 
respective  functions  of  Congress  and  the  state  legislatures, 
was  most  ably  and  exhaustively  discussed  in  Reading  Rail- 
road Company  v.  The  State  of  Pennsylvania,  reported  under 
the  name  of  "  Case  of  the  State  Freight  Tax.'*  '^     A  statute 
of  Pennsylvania  which  in  effect  laid  a  tax  upon  all  freight 
taken  up  within  the  state  and  carried  out  of  it,  or  taken  up 
without  and  brought  within  it,  by  any  railway,  was  adjudged 
to  be  void.     The  decision  was  put  solely  upon  the  ground 
that  the  law  was  a  regulation  of  commerce  among  the  states, 
and  was  invalid,  although  Congress  had  never  legislated  in 
reference  to  the  same  subject-matter.     The  opinion  of  the 
court,  by  Mr.  Justice  Strong,  thus  sums  up  the  discussion 

»6  6  Wall.  35. 

'7  15  Wall.  232.  Did  space  permit,  I  should  be  glad  to  make  extenstye 
quotations  from  the  judgment  of  the  court,  illustrating  the  various  points  of 
my  essay. 
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upon  this  point :  "  Whenever  the  subjects  over  which  the 
power  to  regulate  commerce  is  asserted  are  in  their  nature 
national,  or  when  they  admit  of  one  uniform  system  or  plan 
of  regulation,  they  are  within  the  exclusive  control  of  Con- 
gress."'* Few  more  important  decisions  have  been  made 
concerning  the  regulation  of  commerce  since  the  leading 
case  of  Gibbons  v.  Ogden.  It  finally  settles  the  following 
propositions :  The  power  of  Congress  over  inter-state  com- 
merce is  exactly  the  same  in  extent  and  degree  as  the 
power  to  regulate  foreign  commerce.  With  respect  to  some 
portions  of  this  inter-state  commerce,  the  legislative  func- 
tion of  the  nation  is  exclusive.  With  respect  to  other  por- 
tions, the  states  are  at  liberty  to  enact  laws  as  long  as  Con- 
gress refrains  from  any  interference ;  but  as  soon  as  that 
body  adopts  any  measures  touching  the  same  subject-matter, 
these  state  laws,  so^far  as  they  are  regulations  of  inter-state 
commerce  are  suspended.  In  determining  what  subjects  are 
thus  wholly  within  the  United  States  jurisdiction,  the  court 
has,  as  it  seems  to  me,  somewhat  enlarged  the  criterion  first 
laid  down  in  Cooley  v.  Port  Wardens.  The  rule  there 
stated  by  Curtis,  J.,  gave  prominence  to  the  fact  that  the 
subject  to  be  regulated  is  in  its  nature  national ;  Mr.  Justice 
Strong  adds  and  dwells  upon  the  further  alternative  fact  that 
it  admits  of  one  uniform  system  or  plan  of  regulation.'^ 

Having  thus  ascertained  the  principle  which  determines 
the  respective  powers  of  Congress  and  of  the  states,  I  now 
proceed  to  enquire  what  particular  species  of  subjects  con- 

»*  Case  of  the  State  Freight  Tax,  15  Wall.  279,  280. 

'9  The  doctrine  of  the  text  is  reaffirmed  and  applied  to  various  circum- 
stances in  the  following  very  recent  cases :  Hall  v.  De  Cuir,  5  Otto,  485,  and 
see,  especially,  the  exhaustive  opinion  of  Clifford,  J. ;  Pensacola  Telegraph 
Co.  V.  Western  Union  Telegraph  Co.,  6  Otto,  and  see,  especially,  the  dis- 
senting opinion  of  Field,  J.;  The  Lottawanna,  21  Wall.  558;  Welton  v. 
The  State  of  Missouri,  i  Otto  275;  Ward  v.  The  State  of  Maryland,  12 
Wall.  418;  Henderson  v.  Mayor  of  New  York,  2  Otto,  259;  Chy  Lung  v. 
Freeman,  2  Otto,  275 ;  Sherlock  v.  Ailing,  3  Otto,  99 ;  Foster  v.  Master  and 
Port  Wardens  of  New  Orleans,  4  Otto,  246 ;  Munn  v.  The  State  of  Illinois, 
4  Otto,  113;  Chicago,  etc.,  R.  R.  Co.  v.  The  State  of  Iowa,  4  Otto,  155 ;  Peik 
V.  Chicago,  etc.,  R.  R.  Co.,  4  Otto,  164;  Pound  v.  Turck,  5  Otto,  459; 
Railroad  Co.  v.  Husen,  5  Otto,  465. 
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stitute  the  class  which  comes  within  the  exclusive  authority  of 
the  United  States  government.  There  is  undoubtedly  some 
difficulty  in  drawing  the  line  with  accuracy,  and  there  has 
naturally  been  some  difference,  and  even  conflict,  of  opinion 
among  the  judges  in  applying  the  general  principle  formu- 
lated above  to  particular  circumstances.  The  Supreme 
Court  of  the  United  States  has,  however,  definitely  settled 
the  rules  governing  certain  kinds  of  objects  —  and  those  of 
the  highest  importance  —  which  I  shall  at  once  describe  as 
briefly  as  possible. 

It  is  abundantly  settled  that  the  portion  of  either  inter- 
state or  foreign  commerce  which  consists  in  transit  or  traffic, 
including  transportation  in  all  forms  by  land  or  by  water,  and 
the  purchase,  sale,  or  exchange  of  goods,  is  national,  and 
susceptible  of  a  uniform  plan  of  regulation ;  and  is,  therefore, 
under  the  exclusive  control  of  Congress.  This  general  doc- 
trine has  been  applied  to  a  great  variety  of  circumstances. 
In  Welton  v.  The  State  of  Missouri  ^  a  statute  of  Missouri 
which  requires  the  payment  of  a  license-tax  from  persons  who 
are  engaged  in  selling  goods  not  the  growth,  product,  or  man- 
ufacture of  the  state,  by  going  from  place  to  place  to  sell  the 
same  in  the  state,  and  which  requires  no  such  license-tax  from 
persons  selling  in  the  same  manner  goods  which  are  the  growth, 
product,  or  manufacture  of  the  state,  was  held  to  be  void, 
although  Congress  had  never  legislated  in  relation  to  the 
matter.  The  court  held,  as  it  has  done  in  respect  to  all 
similar  enactments,  that  such  a  tax  is  in  eflect  laid  upon  the 
goods  themselves,  and  not  upon  the  trade  or  occupation,  and 
that  it  is,  therefore,  a  regulation  of  commerce,  and  not  a 
mere  regulation  of  internal  police.  As  the  decision  is  recent, 
and  the  opinion  of  Mr.  Justice  Field  is  an  able  statement  of 
the  doctrines  established  by  the  court,  I  shall  quote  from  it  at 
some  length.  After  explaining  the  nature  of  commerce, 
and  what  kind  of  measures  are  included  in  the  term  "  regu- 
lating," and  reaffirming  the  general  principle  concerning  the 
exclusive  control  of  Congress  and  the  concurrent  authority 

^  I  Otto  275. 
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of  the  states,  he  proceeds :  "  It  will  not  be  denied  that  that 
portion  of  commerce  with  foreign  countries  and  between  the 
states  which  consists  in  the  transportation  and  exchange  of 
commodities  is  of  national  importance,  and  admits  and  re- 
quires uniformity  of  regulation.  The  only  object  of  investing 
tltis  power  in  the  general  government  was  to  insure  this  uniform- 
ity against  discriminating  state  legislation  (citing  Brown  v. 
The  State  of  Maryland,  12  Wheat.  425,  444, /^-r  Chief  Jus- 
tice Marshall).  The  power  which  insures  uniformity  of  com- 
mercial regulation  must  cover  the  property  which  is  trans- 
ported as  an  article  of  commerce  from  hostile  or  inter- 
fering legislation  until  it  has  mingled  with,  and  become  a 
part  of,  the  general  property  of  the  country,  and  subjected 
like  it  to  similar  protection  and  to  no  greater  burdens.  If  at 
any  time  before  it  has  thus  become  incorporated  into  the 
mass  of  property  of  the  state  or  nation  it  can  be  subjected 
to  any  restrictions  by  state  legislation,  the  object  of  invest- 
ing control  in  Congress  may  be  entirely  defeated.  ♦  *  * 
There  is  a  difficulty,  it  is  true,  in  all  cases  of  this  character, 
in  drawing  the  line  precisely  where  the  power  of  Congress 
ends  and  the  power  of  the  state  begins.  A  similar  difficulty 
was  felt  by  this  court  in  Brown  v.  The  State  of  Maryland, 
with  reference  to  goods  imported  from  foreign  countries. 
[He  quotes  the  rule  laid  down  in  that  case  concerning  such 
goods.]  Following  the  guarded  language  of  the  court  in 
that  case,  we  observe  here,  as  was  observed  there,  that  it 
would  be  premature  to  state  any  rule  which  would  be  uni- 
versal in  its  application  to  determine  when  the  commercial 
power  of  the  Federal  government  over  a  commodity  has 
ceased  and  the  power  of  the  state  has  commenced.  It  is 
sufficient  to  hold  now  that  the  commercial  power  continues 
until  the  commodity  has  ceased  to  be  the  subject  of  discrimi- 
nating legislation  by  reason  of  its  foreign  character.  That 
power  protects  it,  even  after  it  has  entered  the  state,  from  any 
burdens  imposed  by  reason  of  its  foreign  origin.  The  act  of 
Missouri  encroaches  upon  this  power  in  this  respect,  and  is, 
therefore,  in  our  judgment,  unconstitutional  and  void.  The 
fact  that  Congress  has  not  seen  fit  to  prescribe  any  specific  rules 
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to  govern  interstate  commerce  does  not  affect  the  question.  Its 
inaction  on  this  subject,  when  considered  with  reference  to 
its  legislation  with  respect  to  foreign  commerce,  is  equivalent 
to  a  declaration  that  inter-state  commerce  shall  be  free  and  un- 
trammelled. As  the  main  object  of  that  commerce  is  the  sale 
and  exchange  of  commodities,  the  policy  thus  established 
would  be  defeated  by  discriminating  legislation  like  that  of 
Missouri."  '*  While  a  state  cannot  by  virtue  of  its  taxing 
power  lay  any  impost  directly  upon  inter-state  commerce, 
yet  a  statute  imposing  a  license-tax  or  any  other  kind  of  im- 
post upon  persons  engaged  in  the  business  either  of  transpor- 
tation or  of  buying  and  selling,  which  made  no  discrimination 
between  inter-state  commerce  and  commerce  wholly  carried  on 
within  the  state  itself,  would  be  valid.  Every  state  possesses 
the  taxing  power,  and  every  tax  laid  upon  goods  must  indi- 
rectly affect  commerce ;  but  if  it  applies  equally  to  foreign 
and  domestic  goods,  and  does  not  discriminate  against  inter- 
state commerce,  it  cannot  be  called  a  "regulation"  of  com- 
merce." 

In  the  '*  Case  of  the  State  Freight  Tax,"  '3  already  men- 
tioned, which  adjudged  void  a  statute  of  Pennsylvania  im- 
posing a  tax  upon  freight  taken  up  within  the  state  and  car- 
ried out  of  it,  or  taken  up  without  and  brought  within  it,  by 
any  railroad,  the  same  rule  was  laid  down  as  the  basis  of  the 
decision,  and  was  made  to  include  persons  as  well  as  goods. 
Mr.  Justice  Strong  said :  '*  "  Surely,  transportation  of  pas- 
sengers or  merchandise  through  a  state,  or  from  one  state  to 
another,  is  of  this  nature  \i.  e,,  exclusive].  It  is  of  national 
importance  that  over  that  subject  there  should  be  but  one 
regulating  power ;  for  if  one  state  can  directly  tax  persons 
or  property  passing  through  it,  or  tax  them  indirectly  by 

"  See  Ward  v.  The  State  of  Maryland,  12  Wall.  418.  In  The  Sute  v.  Wel- 
ton,  55  Mo.  2881  and  Sears  v.  Warren  County,  36  Ind.  267,  the  state  courts 
pronounced  such  statutes  valid.     But  see  The  State  v.  Browning,  62  Mo.  591. 

"See  Woodruff  V.  Parham,  8  Wall.  123;  Hinson  v.  Lott,  8  Wall.  148; 
Osborne  v.  City  of  Mobile,  16  Wall.  479,  482 ;  Downham  v.  Alexandria,  10 
Wall.  173. 

»3  15  Wall.  232. 

"4  Ibid,,  280. 
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levying  a  tax  on  their  transportation,  every  other  may  ;  and 
thus  commercial  intercourse  between  states  remote  from 
each  other  may  be  destroyed.  It  was  to  guard  against  the 
possibility  of  such  commercial  embarrassments,  no  doubt, 
that  the  power  of  regulating  commerce  among  states  was 
conferred  upon  the  Federal  government."  On  the  other 
hand,  a  statute  imposing  a  tax  upon  railroads,  based  upon 
their  gross  receipts  from  freights  or  passengers,  including 
that  received  from  internal  and  from  inter-state  traffic,  is 
valid.'s  In  Railway  Company  v.  Husen  "^  a  state  statute  pro- 
hibiting the  driving  or  conveying  of  any  Texas,  Mexican,  or 
Indian  cattle  into  the  state,  or  the  conveying  of  such  cattle 
through  the  state  except  under  very  onerous  restrictions,  be- 
tween March  ist  and  November  ist  of  each  year,  was  pro- 
nounced unconstitutional  and  void.  This  statute  virtually  de- 
stroyed a  certain  kind  of  inter-state  commerce  during  a  portion 
of  the  year.  It  was  claimed  to  be  a  police  regulation,  and  a 
valid  exercise  of  the  police  powers  held  by  each  state.  The 
answer  of  the  court  to  this  argument  is  given  in  a  subsequent 
portion  of  the  essay.  Perhaps  the  most  remarkable  case  in 
which  this  rule  has  been  applied  is  Hall,  Administratrix  of 
Benson,  v.  De  Cuir.'^  The  Constitution  of  Louisiana  provides 
that  "  all  persons  shall  enjoy  equal  rights  and  privileges  upon 
any  conveyance  of  a  public  character."  A  statute  of  the 
state,  in  pursuance  of  this  provision,  prescribes  certain  regu- 
lations for  public  conveyances,  and,  among  others,  for  steam- 
boats navigating  the  waters  of  the  state  —  intended  to  prevent 
any  discrimination  between  white  and  colored  passengers, 
and  to  require  the  same  accommodations  and  treatment  for 
both ;  and  giving  a  right  of  action  for  exemplary  damages, 
in  case  of  its  violation,  to  the  injured  passenger  against  the 


»s  See  Railway  Co.  v.  The  State  of  Maryland,  21  Wall.  456 ;  Reading  R. 
R.  Co.  V.  The  State  of  Pennsylvania,  15  Wall.  284. 

^  5  Otto,  465. 

^  Ibid,,  485.  The  opinion  of  Mr.  Justice  Clifford,  given  in  addition  to 
that  of  the  court,  is  an  exhaustive  and  most  able  analysis  of  the  cases  in  which 
the  exclusive  power  of  Congress  is  asserted ;  it  is  specially  instructive  to  a 
student  of  our  constitutional  law  upon  this  particular  point. 
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owner  of  the  steamboat.  The  facts,  in  brief,  were  as  follows : 
The  defendant  below,  Benson,  was  owner  of  a  steamboat 
duly  enrolled  and  licensed  for  the  coasting  trade  under  the 
United  States  laws,  and  regularly  engaged  in  carrying  pas- 
sengers and  freight  between  New  Orleans,  in  Louisiana,  and 
Vicksburg,  in  Mississippi.  The  steamboat  was  arranged  with 
two  cabins,  one  above  the  other,  each  with  state-rooms,  din- 
ing-hall,  etc.,  and  furnishing  the  same  accommodations.  The 
upper  cabin  was  used  for  white  passengers  alone,  and  the 
lower  for  colored ;  both  classes  had  the  same  kind  of  accom- 
modations, except  that  they  did  not  occupy  the  same  cabin 
and  sit  at  the  same  table.  The  plaintiff  below,  De  Cuir,  was 
a  woman  of  color.  She  took  passage  and  paid  the  regular 
fare ;  she  demanded  to  be  put  in  the  upper  cabin,  and  de- 
clined to  use  the  Jower  one.  Her  demand  being  refused,  she 
passed  the  night  of  the  trip  in  some  other  part  of  the  boat, 
and  afterwards  brought  this  suit  for  damages  under  the  state 
statute.  The  court  below  held  that  the  arrangements  of  the 
boat  and  the  acts  of  its  officers  were  a  violation  of  the 
statute,  and  she  recovered  a  judgment.'*  The  case  being 
carried  to  the  Supreme  Court  of  the  United  States,  that  tri- 
bunal pronounced  the  statute  void  in  its  application  to  vessels 
engaged  in  business  of  transporting  persons  and  goods  from 
one  state  to  another,  as  this  steamer  was.  Congress  having 
legislated  in  reference  to  such  vessels  in  its  laws  concerning 
the  coasting  trade,  the  state  had  no  power  to  supplement 
this  legislation  by  any  further  statutory  requirements, 
which  were  in  fact  regulations  of  inter-state  commerce.  Mr. 
Justice  Clifford,  while  condemning  the  state  statute  on  this 
ground,  added  that  its  subject-matter,  from  its  very  nature, 
belonged  to  the  exclusive  control  of  Congress.  "  Such  a 
subject,''  he  said,  "  is  in  its  nature  national,  and  admits  of 
only  one  uniform  system  or  plan  of  regulation.  Unless  the 
system  or  plan  of  regulation  is  uniform,  it  is  impossible  of 
fulfilment.  Mississippi  may  require  the  steamer  carrying 
passengers  to  provide  two  cabins  and  tables  for  passengers, 

'^  De  Cuir  v.  Benson,  27  La.  An.  6. 
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and  may  make  it  a  penal  ofTence  for  white  and  colored  per- 
sons to  be  mixed  in  the  same  cabin  or  at  the  same  table.     If 
Louisiana  may  pass  a  law  forbidding  said  steamer  from  hav- 
ing two  cabins  and  two  tables,  one  for  white  and  the  other 
for  colored  persons,  it  must  be  admitted  that  Mississippi  may 
pass   a  law  requiring   all   passenger-steamers  entering   her 
ports  to  have  separate  cabins  and  tables,  and  making  it  penal 
for  white  and  colored  persons  to  be  accommodated  in  the 
Sime  cabin  or  to  be  furnished  with  meals  at  the  same  table. 
Should   state   legislation   in   that  regard  conflict,  then  the 
steamer  must  cease  to  navigate  between  ports  of  the  states 
having^  such  conflicting  legislation,  or  must  be   exposed  to 
penalties  at  every  trip.     Those  who  framed  the  Constitution 
never  intended  that  navigation,  whether  foreign  or  among 
the  states,  should  be  exposed  to  such  conflicting  legislation  ; 
and  it  was  to  save  those  who  follow  that  pursuit  from  such 
exposure  and  embarrassment  that  the  power  to  regulate  such 
commerce  was  vested  exclusively  in  Congress."  '^     Since  it  is 
now  settled  that  persons  are  the  subjects  of  commerce,3''  and 
that  the  transportation  of  passengers  as  well  as  goods  from 
one  state  to  another  is  a  kind  of  inter-state  commerce  ex- 
clusively under  the  control  of  Congress,^'  it  is  evident  that 
the  important  case  of  Crandall  v.  The  State  of  Nevada,  before 

*9  This  case  is  a  striking  example  of  "  the  engineer  hoist  by  his  own  petard." 
A  certain  school  of  social  and  political  reformers  since  the  war  have  been 
very  zealous  to  force  the  blacks  into  a  social  equality  with  the  whites  —  at  least 
in  the  southern  states,  for  they  have  not  been  so  eager  in  behalf  of  colored 
citizens  at  the  North.  Not  content  with  securing  for  the  blacks  a  full  equality 
of  political  and  civil  rights,  they  have  attempted  to  produce  a  social  inter- 
mingling of  the  two  races,  by  statutes  regulating  the  management  of  hotels, 
cars,  steamboats,  and  other  public  conveyances  and  places.  This  same 
school  of  reformers  have  generally  insisted  that  the  national  government  pos- 
sessed full  authority  to  confer  all  these  privileges  upon  the  blacks ;  and  they 
have  uniformly  maintained  the  power  of  Congress  to  legislate  in  any 
manner  which  would  tend  to  promote  their  welfare.  It  is,  therefore,  rather 
amusing  that  the  scheme  of  social  equality  should  be  overthrown  by  the 
very  national  power  which  had  always  been  invoked  as  its  sure  and  sufficient 
foundation. 

30  The  Passenger  Cases,  7  How.  283;  Henderson  v.  Mayor  of  New  York, 
2  Otto,  359 ;  Chy  Lung  v.  Freeman,  2  Otto,  275. 

3»   Case  of  the  Stete  Freight  Tax,  15  Wall.  232,  280, /^r  Strong,  J. 
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referred  to,  would  now  be  decided  in  accordance  with   the 
opinion  of  the  dissenting  judges. 

The  foregoing  doctrines,  if  accepted  with  all  the  generality 
in  which  they  have  been  announced  by  the  repeated  judgement 
of  the  Supreme  Court,  certainly  suggest  some  curious,  and 
even  startling,  enquiries.  If  the  business  of  transporting 
persons  and  goods  across  the  territory  of  a  state,  or  from  one 
state  to  another,  is  a  species  of  inter-state  commerce  exclu- 
sively under  the  control  of  the  nation,  so  that  the  states 
have  no  power  to  legislate  concerning  it  even  when  Cong^ress 
has  refrained  from  acting,  what  force  and  effect  or  validity 
do  existing  state  laws  possess  so  far  as  they  assume  to 
regulate  such  traffic  over  lines  of  railway  ?  The  states  have 
undoubted  authority  over  the  commerce  which  is  wholly 
internal ;  and  an  equally  clear  authority  to  charter  railways 
and  to  regulate  the  operation  of  these  corporations  within 
their  respective  territories.  These  statutes,  however,  act 
directly  upon  a  commerce  which  is  inter-state ;  they  do  not, 
like  laws  imposing  a  tax  upon  gross  receipts  from  traffic, 
affect  such  commerce  indirectly ;  they  assume  to  regulate 
and  control  it  as  commerce^  and  have  no  other  object  and 
design.  If  the  doctrine  of  the  Supreme  Court  is  to  be 
taken  without  limitation,  how  can  a  state  legislature  prescribe 
rates  of  fare  for  passengers,  or  freight  for  goods,  which  shall 
be  binding  upon  railway  companies  with  respect  to  the 
passengers  or  the  goods  which  are  carried  beyond  the  state 
lines,  or  are  brought  from  another  state?  Such  statutory' 
provisions  are  certainly  regulations  of  inter-state  commerce 
as  much  as  a  law  imposing  a  tax  upon  such  passengers  or 
goods.  It  would  be  a  strange  anomaly  to  pronounce  a 
state  statute  levying  a  tax  upon  persons  or  merchandise 
transported  by  railway  across  the  state  territory  void  because 
it  was  a  regulation  of  commerce,  and  to  hold  another  statute 
of  the  same  state  prescribing  the  rate  of  fare  or  freight  for 
which  the  persons  and  goods  should  be  carried  valid  because 
it  was  not  a  regulation  of  commerce.  It  is  true  that  the 
Supreme  Court  has  not  pressed  its  doctrine  to  these  conclu- 
sions, and  does  not,  perhaps,  even  admit  the  conclusions  as 
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necessary;  but  some  of  the  judges  have  evidently  perceived 
the  difficulty.  In  Railway  Companies  v.  The  State  of 
Maryland  3«  an  impost  or  bonus,  imposed  by  the  state,  of  one- 
fifth  of  the  gross  receipts  from  passengers  upon  a  branch 
line  running  from  Baltimore  to  Washington  was  upheld, 
because  it  did  not  discriminate  between  internal  and  inter- 
state travel.  In  the  course  of  his  opinion  Mr.  Justice 
Bradley  said :  "  It  is  often  difficult  to  draw  the  line  between 
the  power  of  the  state  and  the  prohibitions  of  the  Consti- 
tution. Whilst  it  is  commonly  said  that  the  state  has  absolute 
control  over  the  corporations  of  its  own  creation,  and  may 
impose  on  them  such  conditions  as  it  pleases,  and  like 
control  over  its  own  territory,  highways,  and  bridges,  and  may 
impose  such  exactions  for  their  use  as  it  sees  fit ;  on  the  other 
hand,  it  is  conceded  that  it  cannot  regulate  or  impede  inter- 
state commerce,  nor  discriminate  between  its  own  citizens 
and  those  of  other  states,  prejudicially  to  the  latter.  The 
problem  is  to  reconcile  the  two  propositions;  and  as  the 
latter  arises  from  prohibitions  of  the  Constitution  of  the 
United  States,  and  is,  therefore,  paramount,  the  question  is 
practically  reduced  to  this :  What  amounts  to  a  regulation  of 
commerce  between  the  states  ?  This  is  often  difficult  to  de- 
termine. [He  holds  the  impost  in  question  not  to  be  such  a 
regulation.]  It  may  incidentally  affect  transportation,  it  is 
true;  but  so  does  every  burden  or  tax  imposed  on  corpo- 
rations or  persons  engaged  in  that  business.  Such  burdens, 
however,  are  imposed  diverse  intuitu,  and  in  the  exercise  of 
an  undoubted  power."  *  *  *  *'  Of  course  the  question 
will  be  asked.  Has  the  public  no  remedy  against  exorbitant 
fares  and  freights  exacted  by  state  lines  of  transportation  ? 
[He  answers  that  competition  must  be  the  ordinary  remedy.] 
Whether,  in  addition  to  this,  Congress  has  authority  to 
establish  and  facilitate  the  means  of  communication  between 
the  different  parts  of  the  country,  and  thus  to  counteract  the 
apprehended  impediments  referred  to,  is  a  question  which 
has   exercised  the  profoundest  minds  of  the  country.     The 

3*  21  Wall.  456,  472. 
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power  was  formerly  exercised  in  the  construction  of  the 
Cumberland  Road,  and  other  similar  works.  It  has  more 
recently  been  exercised,  though  mostly  on  national  territory", 
in  the  establishment  of  railroad  communication  with  the 
Pacific  coast.  But  it  is  to  be  hoped  that  no  occasion  will 
ever  arise  to  call  for  a  general  exercise  of  such  a  power,  if 
it  exists."  I  repeat  that,  in  view  of  the  doctrine  established 
concerning  the  exclusive  power  of  Congress,  and  of  the 
judicial  definition  given  to  the  term  "  regulate,"  there  is  no 
escape  from  the  logical  conclusion  that  Congress  alone 
possesses  the  authority  to  legislate  with  respect  to  many 
subjects  over  which  the  states  have  hitherto  exercised  an 
undisputed  dominion,  and  that  a  most  important  part  of  ex- 
isting state  legislation  is  unconstitutional  and  void  even 
though  Congress  has  not  yet  occupied  the  ground  by  its  own 
measures  of  regulation.  These  conclusions  are,  no  doubt, 
startling ;  and  to  one  who,  like  the  writer,  would  maintain  in 
full  force  all  the  rights  of  local  self-government  belonging  to 
the  states,  and  would  restrain  all  «//^2/^' centralization  of  power, 
they  are   full  of  danger.  33     In  order  to  avert   all  possible 

33  It  may  be  said  that  a  state  statute  prescribing  rates  of  fare  and  freight  on 
its  railways  for  both  internal  and  inter-state  transportation  is  governed  by  the 
same  principle  as  the  state  tax  laid  upon  the  business  of  a  railway,  and  based 
upon  its  total  receipts  from  internal  and  external  traffic,  because  in  neither 
case  is  there  any  discrimination  against  the  inter-state  transit.  It  may  be  so 
held ;  but  there  is,  as  it  seems  to  me,  a  plain  distinction  between  the  tivo  laws. 
The  latter  one  is  an  exercise  of  the  state's  taxing  power —  it  is  not  passed  for 
the  purpose  of  affecting  commerce  at  all ;  it  only  acts  indirectly  upoD  the 
commerce  carried  on  by  the  railway,  in  the  same  manner  and  to  the  same  ex- 
tent as  a  tax  laid  upon  any  kind  of  property  belonging  to  the  company.  The 
former  law  is  expressly  intended  to  operate  upon  transportation,  and,  there- 
fore, upon  commerce ;  its  effect  upon  the  inter-state  commerce  is  immediaie 
and  direct  —  it  has  no  other  purpose  nor  object  than  that  of  regulating  the 
inter-state  commerce.  It  undoubtedly  operates  also  upon  the  internal  com> 
merce  of  the  railway,  and  is  to  that  extent  certainly  valid ;  but  this  fact  does 
not  render  it  any  the  less  a  regulation  of  the  inter-state  commerce  carried  on 
by  the  corporation ;  and  such  inter-state  commerce  is  of  the  kind  declared  to 
be  exclusively  under  congressional  control.  But,  assuming  that  such  a  state 
law  and  the  tax  law  are  governed  by  the  same  principle,  I  will  suppose  another 
case  of  state  legislation  :  Suppose  that  a  railway  of  New  York  —  say  the  New 
York  Central  —  fixes  certain  rates  of  local  freight  which  do  not  exceed  the 
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danger,  I  would  venture  to  suggest  the  hope  that  the  Supreme 
Court,  in  preserving  the  even  balance  of  relations  between 
the  nation  and  the  states,  will  reconsider  its  doctrine  con- 
cerning the  class  of  subjects  which  come  within  the  exclusive 
control  of  Congress,  and  will  restate  it  with  less  generality 
and  with  more  limitations;  and  that  the  same  high  tribunal 
will  further  restrict  and  narrow  the  meaning  of  the  term 
"  regulate,"  so  that  a  large  class  of  measures  may  be  held  not 
to  be  *'  regulations "  of  commerce,  and  so  left  within  the 
legislative  functions  of  the  several  states.  I  have  dwelt  at  some 
length  upon  this  branch  of  the  discussion,  because  the  princi- 
ples and  doctrines  which  it  has  developed  will  furnish  an 

• 

maximum  prescribed  by  the  Legislature.    Suppose  that  from  motives  of  policy 
the  company  puts  its  rates  of  freight  from  points  beyond  the  state  boundaries 
at  a  very  much  lower  figure,  so  that  goods  are  carried  from  Chicago  and  other 
places  in  distant  states  to  New  York  City  at  a  less  cost  than  from  Buffalo  or 
Rochester.     By  this  action  of  a  New  York  corporation  a  citizen  of  New  York 
State  carries  on  his  business  at  a  disadvantage,  compared  with  a  citizen  of 
Illinois  or  Wisconsin.      To  remedy  this  wrong,  the  Legislature  of  New  York 
enacts  a  law  prohibiting  the  railway  from  carrying  goods  from  points  in  other 
states  to  New  York  City  at  Itss  rates  of  freight  than  similar  goods  are  carried 
to  the  same  market  from  points  within  the  state  of  New  York.     Can  there  be 
the  least  doubt  that  such  a  statute  would  be  a  "regulation  of  inter-state  com- 
merce," of  the  kind  declared  by  the  decisions  to  be  within  the  exclusive  con- 
trol  of  Congress  ?     It  would  operate  directly  upon  inter-state  transportation, 
and   upon  that  alone.     On  the  other  hand,  is  there  any  doubt  that  such  a 
statute  would  be  eminently  just,  and  one  which  the  state  ought  to  have  the 
power  to  enact  ?     While  a  state  may  not  discriminate  against  the  citizens  of 
other  states  in  favor  of  its  own,  it  certainly  should  have  the  power  of  putting 
its  own  citizens  upon  an  equality  with  those  of  other  states  with  respect  to 
trading  in  its  own  markets,  and  of  preventing  its  corporations  from  carrying 
on  their  business  of  transportation  so  as  to  injure  its  own  citizens.     And  yet, 
under  the  general  doctrine  as  formulated  by  the  decisions,  there  is  no  escape 
from   the  conclusion  that  such  a  statute  would  be  void  even  though  Congress 
had  never  legislated  on  the  subject  of  freights  upon  inter-^tate  lines  of  trans- 
portation.    While  I  would  maintain  to  the  utmost  extent  the  just  supremacy 
of  the  nation  within  the  scope  of  its  proper  functions,  I  would  guard  with  the 
greatest  solicitude  against  any  extension  of  its  power  which  would  invade  the 
rights   of  local  administration  given  to  the  states  by  the  people,  who  alike 
created  them  and  the  national  government.      See,  however,  on  the  subject  of 
the  note,  Munn  v.  The  State  of  Illinois,  4  Otto,  113,  135 ;  Chicago,  etc.,  R.  R. 
Co.  V.  The  State  of  Iowa,  4  Otto,  155,  163 ;  Peik  v.  Chicago,  etc.,  R.  R.  Co., 
4  Otto,  164,  177. 
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easy  solution  for  nearly  all  the  questions  to  be  presented   in 
the  subsequent  divisions  of  the  essay. 

//.  How  far  the  Power  is  concurrent;  so  that  the  States  may 
act  until  their  Action  is  displaced  or  prevented  by  that  of 
Congress,  —  As  the  principle  has  already  been  fully  ex- 
plained, I  have  only  to  enumerate,  under  the  present  sub- 
division, the  various  classes  of  cases  in  which  the  power  to 
regulate  inter-state  commerce  is  concurrent,  so  that  it  may 
be  exercised  by  the  states,  unless  Congress  has  occupied  the 
ground  by  its  own  system,  either  general  or  special,  of  reg- 
ulation. In  some  of  the  decisions  to  be  cited  the  state 
statutes  were  sustained  because  Congress  had  not  interfered  ; 
in  others  they  were  overruled  because  the  prior  legislation 
of  Congress  had  left  no  room  for  state  action. 

The  subject  of  pilots  and  pilotage,  it  is  well  settled,  be- 
longs to  this  class,  and  may  be  regulated  by  state  law,  in  the 
absence  of  a  general  or  local  system  established  by  Con- 
gress.34  The  same  is  true  of  bridges  over  navigable  streams 
situate  within  the  territory  of  a  state,  even  when  emptying 
into  tide  waters.  It  is  very  difficult,  and  perhaps  impossible, 
to  reconcile  all  the  cases  upon  this  subject,  but  it  is  novw^  set- 
tled that  a  state  may  authorize  or  provide  for  the  erection  of 
bridges  over  such  streams,  unless  prevented  by  congressional 
legislation  bearing  upon  the  subject.  One  strong,  and  per- 
haps controlling,  motive  for  this  conclusion  is  the  vast  im- 
portance of  land  transportation  by  railway  compared  with 
water  transport  by  rivers  —  bridges  being  an  essential  part  of 
the  railway  system.ss  In  The  State  of  Pennsylvania  v.  Wheel- 
ing Bridge  Company  3^  the  Virginia  Legislature  had  author- 
ized the  erection  of  a  suspension  bridge  over  the  Ohio  at 

34  Cooley  V.  Port  Wardens,  12  How.  299.  The  doctrine  of  this  case  has 
been  repeatedly  approved.  But  a  statute  of  Louisiana  somewhat  similar,  but 
containing  additional  provisions,  was  condemned  in  Steamship  Co.  v.  Poi: 
Wardens,  6  Wall.  31. 

35  See  The  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.,  13  How.  51S; 
s.  c,  18  How.  421  ;  Oilman  v.  City  of  Philadelphia,  3  Wall.  713;  Pound  v. 
Turck,  5  Otto,  459. 

3^  13  How.  518. 
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Wheeling,  which  in  fact  interfered  with  navigation  on  the 
river.     Congress  had,  by  its  statutes,  repeatedly  recognized 
the  Ohio  as  a  navigable  stream  and  channel  of  commerce, 
but  had  never  enacted  any  laws  concerning  the  erection  of 
bridges  over  the  stream.     The  court  held  that  the  power  to 
regulate  commerce  extends   to  the   navigable  streams  on 
which  commerce  is  carried ;  that  Congress  had  recognized 
the  Ohio  as  a  great  navigable  river ;  and  that  the  statute 
authorizing  the  bridge  was,  therefore,  a  regulation  of  inter- 
state commerce  conflicting  with  the  congressional  legislation. 
The  decree  ordered  the  bridge  to  be  removed  unless  it  was 
within  a  certain  time  raised  to  such  a  height  that  all  steamers 
and  other  vessels  navigating  the  river  could  pass  it  without 
obstruction.      After   this  decision,   Congress  passed  a   law 
legalizing  the  bridge  and  authorizing  it  to  remain  at  its  orig- 
inal  height.     In  The  State   of   Pennsylvania  v.  Wheeling 
Bridge  Company  (No.  2)  37  the  court  held  that  this  statute  was 
a  regulation  of  inter-state  commerce  which  Congress  was 
competent  to  make,  and  that  by  means  of  it  the  bridge  was 
legalized.     These  cases  recognize  both  branches  of  the  doc- 
trine :  the  negative  effect  of  congressional  legislation  to  pre- 
clude state  action,  and  its  affirmative  effect  as  a  regulation  of 
inter-state  commerce.     In  Gilman  v.  City  of  Philadelphia  ^ 
a  bridge  over  the  Schuylkill  River  within  the  city  of  Phila- 
delphia, erected  in  pursuance  of  a  state  statute,  was  ad- 
judged lawful,  although  it  absolutely  prevented  navigation 
upon  a  river  which  was  navigable,  and  which  had  been  in- 
cluded  within  a  collection  district  by  an  act  of  Congress. 
The  opinion  of  the  court,  by  Swayne,  J.,  held  that  the  erec- 
tion of  such  bridges  copies  within  the  second  class  of  com- 
mercial regulations,  and,  as  Congress  had  never  legislated 
on   the  subject  of  erecting  bridges  over  such  streams,  the 
power  of  the  state   remained   in  full  force.     A  dissenting 
opinion  of  Mr.  Justice  Clifford,  concurred  in  by  Wayne  and 
Davis,  JJ.,  insisted  that  the  existing  navigation  laws  of  Con- 

37  18  How.  421. 

38  3  Wall.  713. 
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gress,  and  especially  the  statute  declaring  Philadelphia  to  be 
a  port  of  entry,  were  sufficient  to  secure  the  navigable 
waters  of  this  river  from  state  regulation.  It  is  difficult  to 
reconcile  this  decision  with  that  made  in  the  Wheeling  Bridge 
case,  for  the  legislation  of  Congress  affecting  the  Schuylkill 
River  was  certainly  more  direct  and  positive  than  any  which 
had  been  enacted  concerning  the  Ohio.  The  only  point  of 
distinction  between  the  cases  —  and  perhaps  it  serves  to  recon- 
cile them  —  is  this:  that  the  Ohio  is  a  river  running  through 
and  between  several  states,  while  the  Schuylkill  lies  wholly 
within  the  territory  of  Pennsylvania.  The  case  of  Gilman 
V.  City  of  Philadelphia  has  been  since  recognized  as  settling 
the  rule  for  navigable  streams  which  are  entirely  within  the 
limits  of  a  single  state.  The  erection  of  dams  across  navi- 
gable streams  which  are  wholly  within  the  territory  of  a 
single  state  is  also  a  matter  over  which  the  state  has  com- 
plete authority  in  the  absence  of  congressional  legislation 
covering  the  same  ground.39 

In  addition  to  these  three  classes  of  commercial  regula- 
tions, pilots,  bridges,  and  dams,  the  doctrine  has  been  applied 
in  various  other  instances.  In  Sinnot  v.  Davenport  *°  a  stat- 
ute of  Alabama  requiring  the  owners  of  steamboats  navigat- 
ing the  waters  of  the  state  to  file  a  written  statement  show- 

39  Wilson  V.  Blackbird  Creek  Co.,  2  Pet  245;  Pound  v.  Turck,  5  Otto. 
459,  463.  The  Blackbird  Creek  case  has  sometimes  been  greatly  mi:^- 
understood,  and  an  undue  importance  attributed  to  it,  as  though  it  actually 
overruled  the  great  case  of  Gibbons  v.  Ogden.  The  true  explanation  of  it  i> 
given  by  Clifford,  J.,  in  his  dissenting  opinion  in  Gilman  v.  City  of  Phila- 
delphia, 3  Wall.  713,  743,  and  in  Hall  v.  De Cuir,  5  Otto,  485.  He  >a>>: 
**  Instead  of  overruling  Gibbons  v.  Ogden,  it  will  be  seen  that  Chief  Justice 
Marshall,  who  gave  the  opinion,  did  not  even  allude  to  it.  Evidently  he  haJ 
no  occasion  to  refer  to  it,  or  to  any  of  its  doctrines,  as  he  properly  descriheti 
the  creek  over  which  the  dam  was  erected  as  a  low,  sluggish  water,  of  litUe 
or  no  importance,  and  treated  the  erection  of  the  dam  as  one  adapted  tc 
reclaim  the  adjacent  marshes,  and  as  essential  to  the  preservation  of  the  pu^>- 
lie  health,  and  sustained  the  constitutionality  of  the  law  authorizing  the  erec- 
tion upon  the  ground  that  it  was  within  the  reserved  police  powers  of  the 
state."  See,  also,  the  observations  of  McLean,  J.,  in  The  Passenger  Cas.ex, 
7  How.  398. 

4®  22  How.  227. 
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ing  the  name  of  the  vessels,  the  owners,  and  other  particu- 
lars, was  held  void  so  far  as  it  applied  to  boats  enrolled  or 
registered  under  the  United  States  navigation  laws.     In  the 
absence  of  any  national  legislation,  such  a   statute  would 
doubtless  be  valid.     In  The  Lottawanna  *'  it  was  said  that 
the  maritime  liens  given  by  state  laws  to  material-men  and 
the  like  are  valid,  since  Congress  has  not  attempted  to  pre- 
scribe any  rule  with  respect  to  the  subject-matter ;  but  that  it 
might,   under  its   power  over  commerce,  legislate  so  as  to 
create  a  uniform  system  of  liens  in  favor  of  such  persons, 
which   would   supersede   the   state   laws.      In    Sherlock  v. 
Ailing,**  a   passenger  on  board  of  a  steamboat  navigating 
the  Ohio  River  from  a  port  in  Ohio  to  a  port  in  Kentucky 
having  been  killed  through  the  negligence  of  the  officers 
while   the   boat   was   within   the   territorial    jurisdiction    of 
Indiana,  the  administrator  of  the  deceased  recovered  a  judg- 
ment for  damages  against  the  owner  of  the  steamboat  under 
a  general  statute  of  that  state  giving  a  right  of  action  in  all 
cases  of  negligent  killing.     The  case  being  carried  to  the 
Supreme   Court   of   the  United   States,  the  judgment  was 
affirmed.      That   court   held  that,    "  until  Congress   makes 
some  regulation  touching  the  liabilities  of  persons  for  marine 
torts  resulting  in  the  death  of  the  persons  injured,  the  state 
statute  giving  a  right  of  action  to  the  personal  representa- 
tives  of  the  deceased,  where  his  death   is   caused   by  the 
wrongful  act  or  omission  of  another,  applies,  the  tort  being 
committed  within  the   territorial  jurisdiction  of  the  state ; 
and  as  thus  applied  it  does  not  encroach  upon  the  commer- 
cial power  of  the  United  States."     The  opinion  of  the  court, 
by  Mr.  Justice  Field,  further  said :    "  But  with  respect  to  a 
great  variety  of  matters  touching  the  rights  and  liabilities  of 
persons   engaged  in  commerce   the  laws  of  Congress  are 
silent,  and  the  laws  of  the  state  govern.     And  it  may  be 
said,  generally,  that  the  legislation  of  a  state  not  directed 
against  commerce  or  any  of  its  regulations,  but  relating  to 

4«  21  Wall.  558,  581,  per  Bradley,  J. 
4a  3  Otto,  99. 
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the  rights,  duties,  and  liabilities  of  citizens,  and  only  indirectly 
and  remotely  affecting  the  operations  of  commerce,  is   of 
obligatory  force  upon  citizens  within  its  territorial  jurisdic- 
tion, whether  on  land  or  water,  or  engaged  in  commerce  — 
foreign  or  inter-state — or  in  any  other  pursuit.     In  our  judg- 
ment the  statute  of  Indiana  falls  under  this  class."     The 
court  conceded  that  Congress  might  so  legislate  as  to  pre- 
vent the  application  of  the  state  law  when  the  tort  was 
maritime  and  committed  in   the  prosecution  of  inter-state 
commerce;  but  held  that  no  statute  of  the  United  States 
created  any  such  interference.*^     The  doctrine  under  con- 
sideration was  applied  under  peculiar  circumstances,  and,  in 
my  opinion,  carried  to  a  greater  length  than  ever  before,  in 
the  recent  case  of  Pensacola  Telegraph  Company  v.  West- 
ern Union  Telegraph  Company.**    The  Pensacola  company, 
a  corporation  created  by  Florida,  has  a  telegraph  line  in  the 
counties  of  Escambia  and  Santa  Rosa ;  and  acquired  by  a 
statute  of  the  state  passed  in  December,  1866,  the  exclusive 
right  to  erect,  use,  or  maintain  a  telegraph  line  within  those 
counties  for   twenty   years.     On   July   24,    1866,   Congress 
passed  the  following  act :    "  That  any  telegraph  company 
now  organized,  or  which  may  hereafter  be  organized,  under 
the  laws  of  any  state  in  this  Union,  shall  have  the  right  to 
construct,  maintain,  and  operate  lines  of  telegraph  through 
and  over  any  portion  of  the  public  domain  of  the  United 
States,  over  and  along  any  of  the  military  or  post-roads  of 
the  United  States  which  have  been,  or  may  hereafter  be, 
declared  such  by  act  of  Congress,  and  over,  under,  or  across 
the   navigable   streams   and  waters   of  the   United    States. 
*     *     *     That,  before  any  telegraph  company  shall  exercise 
any  of  the  powers  or  privileges  conferred  by  this  act,  such 
company  shall  file  their  written  acceptance  with  the   post- 
43  It  was  decided  that  the  act  of  Congress  of  March  50,  1852,  "for  the 
security  of  the  lives  of  passengers  on  "  steamboats,  etc.,  did  not  displace  the 
state  law. 

^  6  Otto.  This  case  was  decided  at  the  term  of  the  court  lately  finished, 
and  is  not  yet  reported.  I  take  my  account  of  it  from  printed  copies  of  the 
opinions. 
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master-general."  «  All  railroads  in  the  United  States  are 
declared  by  statute  of  Congress  to  be  post-roads.**  On 
June  S,  1867,  the  Western  Union  Telegraph  Company,  a 
New  York  corporation,  filed  a  written  acceptance  with  the 
postmaster-general.  The  same  company  afterwards  began 
to  construct  a  telegraph  line  along  the  route  of  a  railway  in 
the  said  county  of  Escambia,  Florida ;  and  the  Florida  cor- 
poration, the  Pensacola  company,  commenced  this  suit  to 
restrain  the  Western  Union  company  from  prosecuting  its 
said  work.  The  bill  was  dismissed,  and  the  plaintiff 
appealed  to  the  United  States  Supreme  Court.  That  court, 
in  an  opinion  by  Mr.  Chief  Justice  Waite,  held  that  the 
business  of  telegraphing  was  a  species  of  commerce,  and, 
so  far  as  it  was  carried  on  by  transmitting  messages  from  a 
point  within  a  state  to  a  point  beyond  its  boundaries,  it  was 
inter-state  commerce,  and  subject  to  regulation  by  Congress. 
That  the  statute  of  Florida  purporting  to  bestow  an  exclu- 
sive right  to  maintain  a  telegraph  line  within  the  two  coun- 
ties upon  the  plaintiff  was  an  attempt  to  regulate  commerce, 
which  conflicted  with  the  act  of  Congress  of  July  24,  1866, 
and  was,  therefore,  unconstitutional  and  void.  Mr.  Justice 
Field  dissented  upon  several  grounds.  This  judgment  is 
certainly  the  most  important  one  in  its  positions  and  conse- 
quences which  has  ever  been  delivered  upon  the  subject  of 
inter-state  commerce  by  the  Supreme  Court.  Its  peculiarity 
consists,  not  in  its  decision  as  to  what  a  state  cannot  do,  but 
in  its  determination  as  to  what  Congress  can  do,  under  the 
power  to  regulate  commerce.  It  necessarily  holds  that  the 
Congress,  in  the  exercise  of  its  authority  over  inter-state 
commerce,  may  empower  a  telegraph  company  incorporated 
in  one  state  to  construct  and  operate  its  lines  along  the 
railway  routes  and  post-roads  and  across  the  navigable 
streams  in  any  other  state ;  and  that  such  act  of  Congress 
will  override  all  conflicting  state  legislation.  These  posi- 
tions of  the  prevailing  opiniqn,  together  with  the  dissenting 


45  See  U.  S.  Rev.  Stat.,  sec.  5263  et  seq, 
^  Ibid,^  sec.  3964. 
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opinion  of  Mr.  Justice  Field,  will  be  examined  in  a  subse- 
quent subdivision."  ^^ 

///.  What  is  **  Commerce  among  the  several  States  f  "  or^  the 
nature  of  Inter-state  Commerce  as  distinguished  from  Commerce 
wholly  internal  on  the  one  Side,  and  from  foreign  Commerce  on 
the  other — I  do  not  now  examine  the  judicial  definition 
of  "  commerce  "  in  general,  but  only  that  purely  territorial 
element  which  affects  the  jurisdiction  of  Congress.  With 
this  respect  there  are  three  species  —  two  of  which  are  men- 
tioned in  the  Constitution  —  namely,  "  foreign,"  "  inter- 
state," and  "state."  Over  the  first  and  second,  Congress  has 
control ;  the  third  belongs  wholly  to  the  individual  states. 
There  is  no  difficulty  in  understanding  what  is  included  in 
the  term  "foreign  "  commerce.  The  definition  of  inter-state 
commerce,  or  "  commerce  among  the  several  states,"  and  its 
distinction  from  a  commerce  wholly  internal  to  a  particular 
stete,  were  given  by  Chief  Justice  Marshall  in  language  so 
clear  that  nothing  can  be  added  by  way  of  explanation.  In 
Gibbons  v.  Ogden,*®  after  describing  foreign  commerce  as 
comprehending  "every  species  of  intercourse  between  the 
United  States  and  foreign  nations  —  no  sort  of  trade  can  be 
carried  on  between  this  country  and  any  other  to  which  this 
power  does  not  extend"  —  he  proceeded:  "The  subject  to 
which  the  power  is  next  applied  is  to  commerce  among  the 
several  states.  The  word  '  among '  means  intermingled  with. 
A  thing  which  is  among  others  is  intermingled  with  them. 
Commerce  among  the  states  cannot  stop  at  the  external  bound- 
ary-line of  each  state,  but  may  be  introduced  into  the  inte- 
rior. It  is  riot  intended  to  say  that  these  words  compre- 
hend that  commerce  which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a  state,  or  between  dif- 
ferent parts  of  the  same  state,  or  which  does  not  extend  to  or 

47  See,  also,  Munn  v.  The  State  of  Illinois,  4  Otto,  113,  135;  Chicago,  etc., 
R.  R.  Co.  V.  The  State  of  Iowa,  4  Otto,  155,  163 ;  Peik  v.  Chicago,  etc.,  R. 
R.  Co.,  4  Otto,  164,  177.  These  cases  are  discussed  in  a  sabseqaent  sub- 
division. 

48  9  Wheat  193. 
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affect  other  states.  Comprehensive  as  the  word  '  among '  is, 
it  may  very  properly  be  restricted  to  that  commerce  which 
concerns  more  states  than  one."  As  commerce  includes  both 
the  buying  and  selling  of  goods,  and  the  transportation  of 
goods  or  persons,  it  is  plain  that  if  the  business  consists  in  sell- 
ing goods  in  one  state  which  are  the  growth,  product,  or  manu- 
facture of  another  state,  the  commerce  is  inter-state.'*^  Also, 
if  goods  or  persons  are  transported  entirely  through  a  state 
and  over  its  boundaries,  or  from  one  state  to  another,  the 
commerce  is  inter-state,  although  some  particular  instru- 
ment of  the  transportation,  whether  steamboat,  railway, 
wagon,  or  the  like  may  operate  wholly  in  the  territory  of  a 
single  state,  and  may  not  be  a  connected  link  in  any  contin- 
uous line  of  transit.  This  doctrine  is  clearly  laid  down  in 
The  Daniel  Ball,***  by  Mr.  Justice  Field,  in  the  following  pas- 
sage: "The  limitation  of  the  Constitution  necessarily  ex- 
cludes from  Federal  control  all  that  commerce  which  is  car- 
ried on  entirely  within  the  limits  of  a  state,  and  does  not  ex- 
tend to  or  affect  other  states.  The  steamer  was  engaged 
in  shipping  and  transportation,  down  the  Grand  River,  of 
goods  destined  and  marked  for  other  states  than  Michigan, 
and  in  receiving  and  transporting  up  the  river  goods 
brought  within  the  state  from  without  its  limits;  but  in- 
asmuch as  her  agency  in  the  transportation  was  entirely 
within  the  limits  of  a  state,  and  she  did  not  run  in  connec- 
tion with,  nor  in  continuation  of,  any  line  of  vessels  or  rail- 
way leading  to  other  states,  it  is  contended  that  she  was 
engaged  entirely  in  domestic  commerce.  But  this  con- 
clusion does  not  follow.  So  far  as  she  was  employed  in  trans- 
porting goods  destined  for  other  states,  or  goods  brought 
from  without  the  limits  of  Michigan  and  destined  to  places 
within  that  state,  she  was  engaged  in  commerce  between  the 
states;  and,  however  limited  that  commerce  may  have  been, 
she  was,  so  far  as  it  went,  subject  to  the  legislation  of  Con- 
gress.    She  was  employed  as  an  instrument  of  that  com- 

^  Welton  V.  The  State  of  Missouri,  i  Otto,  275. 
50  10  Wall.  557,  $6$, 
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merce ;  for  whenever  a  commodity  has  begun  to  move  as  an 
article  of  trade  from  one  state  to  another,  commerce  in  that 
commodity  betweeen  the  states  has  commenced.  The  fact 
that  several  different  and  independent  agencies  are  employed 
in  transpoiting  the  commodity,  some  acting  entirely  in  one 
state  and  some  acting  through  two  or  more  states,  does  in  no 
respect  affect  the  character  of  the  transaction.  To  the  ex- 
tent in  which  each  agency  acts  in  that  transportation  it  is 
subject  to  the  regulation  of  Congress.  [He  states  the  ob- 
jection that  this  doctrine  would  give  to  Congress  power  over 
railway  traffic,  and  continues :]  We  answer  that  the  present 
case  relates  to  transportation  on  the  navigable  waters  of  the 
United  States,  and  we  are  not  called  upon  to  express  an  opin- 
ion upon  the  power  of  Congress  over  inter-state  commerce 
when  carried  on  by  land  transportation.  We  answer,  further, 
that  we  srre  unable  to  draw  any  clear  and  distinct  line  be- 
tween the  authority  of  Congress  to  regulate  an  agency  em- 
ployed in  commerce  between  the  states  when  that  agency 
extends  through  two  or  more  states,  and  when  it  is  confined 
in  its  action  entirely  within  the  limits  of  a  single  state.  If 
its  authority  does  not  extend  to  an  agency  in  such  commerce 
when  that  agency  is  confined  within  the  limits  of  a  state, 
its  entire  authority  over  inter-state  commerce  may  be  de- 
feated. Several  agencies  combining,  each  taking  up  the 
commodity  transported  at  the  boundary-line  at  the  end  of  a 
state  and  leaving  it  at  the  boundary-line  at  the  other  end, 
the  Federal  jurisdiction  would  be  completely  ousted,  and  the 
constitutional  provision  would  become  a  dead  letter."  The 
question  of  course  arises,  When  does  a  commodity  brought 
from  another  state  cease  to  be  the  object  of  inter-state  com- 
merce, and  pass  wholly  under  the  control  of  the  state  into 
which  it  is  brought  ?  The  same  question  was  presented  in 
Brown  v.  The  State  of  Maryland,  with  respect  to  goods  im- 
ported from  foreign  countries.  The  court  there  laid  down 
the  general  rule  that,  "  when  the  importer  has  so  acted  upon 
the  thing  imported  that  it  had  become  incorporated  and 
mixed  up  with  the  mass  of  property  in  the  country,  it  had 
lost  its  distinctive  character  as  an  import,  and  become  sub- 
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ject  to  the  power  of  the  state  ;  but  that,  while  remaining  the 
property  of  the  importer  in  'his  warehouse,  in  the  original 
form  and  package  in  which  it  was  imported,"  it  was  still  the 
object  of  foreign  commerce,  and  under  the  control  of  Con- 
gress. The  sdiva^  principle  was  applied  by  Mr.  Justice  Field 
to  goods  sold  in  one  state  which  are  the  growth,  product,  or 
manufacture  of  another  state,  in  a  passage  already  quoted.^' 
The  principle  also  applies  to  transportation.  Until  the  transit 
from  or  to  another  state  is  fully  ended,  and  the  goods  have 
arrived  at  their  final  destination  contemplated  by  that  transit, 
the  inter-state  commerce  continues,  whatever  agencies  are 
employed  in  performing  the  work  of  carriage.  On  the  other 
hand,  there  is  a  commerce  strictly  internal  to  each  state,  over 
which  Congress  has  no  control,  though  it  may  be  carried  on 
by  means  of  the  navigable  rivers  of  the  United  States ;  and 
Congress  has  in  its  legislation  kept  this  steadily  in  view.^' 

Second.  Nature  of  the  power;  in  what  does  it  consist,  and 
over  what  does  it  operate. 

Having  thus  determined  the  relations  which  subsist  be- 
tween Congress  and  the  several  states,  and  the  extent  of  the 
jurisdiction  held  by  each  over  inter-state  commerce,  I  shall 
next  examine  the  nature  of  the  power  to  regulate  that  com- 
merce, and  enquire  what  measures  may  be  enacted  in  pur- 
suance thereof.  This  discussion  will  be  separated  into  two 
subdivisions : 

I.  What  is  included  within  the  Term  Commerce  ? 

II.  What  are  "  Regulations  "  of  Commerce  ? 

/.  What  is  included  within  the  Term  Commerce  ?  Commerce, 
as  the  term  is  used  in  the  Constitution,  contains  two  distinct 
elements,  traffic  and  transit :  traffic,  or  the  buying,  selling,  and 
exchange  of  commodities ;  transit,  or  the  transportation  of 
goods  and  persons  by  water  or  by  land.     It  includes  traffic  : 

5'  Welton  V.  The  State  of  Missouri,  i  Otto,  275.  See  the  quotation  in  a 
former  subdivision. 

5'  The  Bright  Star,  i  Woolw.  266,  275,  per  Mr.  Justice  Miller.  See  the 
facts  in  the  case  as  compared  with  those  in  The  Daniel  Ball,  supra. 
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"  Commerce  is  intercourse  ;  one  of  its  most  ordinary  ingre- 
dients is  traffic.  *  *  *  Sale  is  the  object  of  importation, 
and  is  an  essential  ingredient  of  that  intercourse  of  which 
importation  constitutes  a  part."  ^^  It  includes  transit,  or 
transportation :  "  The  subject  to  be  regulated  is  commerce. 
The  counsel  for  the  appellee  would  limit  it  to  traffic,  to  buy- 
ing and  selling,  or  the  interchange  of  commodities,  and  do 
not  admit  that  it  comprehends  navigation.  This  would 
restrict  a  general  term  applicable  to  many  objects  to  one  of 
its  significations.  Commerce  is  undoubtedly  traffic,  but  it  is 
something  more;  it  is  intercourse.  It  describes  the  com- 
mercial intercourse  between  nations  and  parts  of  nations  in 
all  its  branches,  and  is  regulated  by  prescribing  rules  for 
carrying  on  that  intercourse."  ^4  Xo  one  or  the  other  of 
these  two  branches  may  be  referred  all  the  special  features 
and  incidents  belonging  to  commerce.  The  doctrine  of  these 
early  cases  has  been  repeated  by  many  subsequent  decisions. 
In  the  State  Freight  Tax  Case,  Mr.  Justice  Strong  said:" 
"  The  transportation  of  the  subjects  of  commerce  [goods  or 
persons]  is  a  constituent  of  commerce  itself,"  it  makes  no 
difference  whether  by  land  or  by  water.  "  In  either  case  the 
bringing  the  goods  from  the  seller  to  the  buyer  is  commerce." 
"  The  commercial  power  conferred  by  the  Constitution  is  one 
without  limitation.  It  authorizes  legislation  with  respect  to 
all  the  subjects  of  foreign  jand  inter-state  commerce,  the  per- 
sons engaged  in  it,  and  the  instruments  by  which  it  is  carried 
on.  And  legislation  has  largely  dealt,  so  far  as  commerce  by 
water  is  concerned,  with  the  instruments  of  that  commerce. 
It  has  embraced  the  whole  subject  of  navigation,  prescribed 
what  shall  constitute  American  vessels,  and  by  whom  they 
shall  be  navigated ;  how  they  shall  be  registered  or  enrolled 
and  licensed ;  to  what  tonnage,  hospital,  and  other  dues  they 
shall  be  subjected;  what  rules  they  shall  obey  in  passing 
each  other ;  and  what  provision  their  owner  shall  make  for 
the  health,  safety,  and  comfort  of  their  crews.      Since  steam 

53  Marshall,  C.  J.,  in  Brown  v.  The  State  of  Maryland,  12  WheaL  446. 

54  Marshall,  C.  J.,  in  Gibbons  v.  Ogden,  9  Wheat.  189. 

55  15  Wall.  275. 
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has  been  applied  to  the  propulsion  of  vessels,  legislation  has 
embraced  an  infinite  variety  of  further  details  to  guard 
against  accident  and  consequent  loss  of  life."  56  •<  Commerce 
is  a  term  of  the  largest  import.  It  comprehends  intercourse 
for  the  purpose  of  trade  in  any  and  all  its  forms,  including 
the  transportation,  purchase,  sale,  and  exchange  of  com- 
modities between  the  citizens  of  our  country  and  the  citizens 
of  other  countries,  and  between  the  citizens  of  different  states. 
The  power  to  regulate  it  embraces  all  the  instruments  by 
which  such  commerce  may  be  conducted."  57  "  Repeated 
decisions  of  this  court  have  determined  that  the  power  to 
regulate  commerce  embraces  all  the  instruments  by  which 
such  commerce  may  be  conducted."  sb  Recent  decisions 
both  of  the  Supreme  Court  of  the  United  States  and  of  state 
tribunals  have  determined  that  communication  as  it  is  now 
carried  on  by  electric  telegraph  is  a  species  of  commerce 
subject  to  congressional  regulation  so  far  as  it  is  inter-state.^^ 
In  the  Pensacola  Telegraph  case,  Mr.  Chief  Justice  Waite 
said  :  "  The  powers  thus  granted  are  not  confined  to  the  in- 
strumentalities of  commerce  known  or  in  use  when  the 
Constitution  was  adopted ;  but  they  keep  pace  with  the 
progress  of  the  country,  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances.  They  extend  from 
the  horse  with  its  rider  to  the  stage-coach,  from  the  sailing- 
vessel  to  the  steamboat,  from  the  coach  and  the  steamboat 
to  the  railroad,  and  from  the  railroad  to  the  telegraph,  as 
these  new  agencies  are  successively  brought  into  use  to  meet 
the  demand  of  increasing  population  and  wealth.  They 
w^ere  intended  for  the  government  of  the  business  to  which 
they  relate,  at  all  times  and  under  all  circumstances.  The 
electric  telegraph  marks  an  epoch  in  the  progress  of  time. 
It  has  changed  the  habits  of  business  and  become  one  of  the 

56  Field,  J.,  in  Sherlock  v.  Ailing,  3  Otto,  99. 

57  Field,  J.,  in  Welton  v.  The  State  of  Missouri,  i  Otto,  275. 
s«  Clifford,  J.,  in  Hall  v.  De  Cuir,  5  Otto  485. 

59  Pensacola  Telegraph  Co.  v.  Western  Union  Telegraph  Co.,  6  Otto ; 
Western  Union  Telegraph  Co.  v.  Atlantic  &  Pacific  Telegraph  Co.,  5  Nev. 
102. 
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necessities  of  commerce.  *  *  *  Under  such  circum- 
stances it  cannot  for  a  moment  be  doubted  that  the  powerful 
agency  of  commerce  and  intercommunication  comes  within 
the  controlling  power  of  Congress  —  certainly  as  against 
hostile  state  legislation."  Every  species  of  mercantile,  or,  as 
commonly  called,  commercial,  business  is  not  commerce  within 
the  meaning  of  the  term  as  used  in  the  Constitution.  Issuing 
policies  of  insurance  is  not  a  transaction  of  commerce ;  and 
a  statute  controlling  the  operations  within  the  state,  of  in- 
surance companies  chartered  in  other  states,  is  not,  therefore, 
a  regulation  of  inter-state  commerce.^ 

From  the  foregoing  authorities  it  appears  that  the  traffic 
and  transit  into  which  commerce  is  divided  embraces  all  the 
means,  instruments,  and  places  by  and  at  which  the  inter- 
course may  be  carried  on ;  the  act  of  carrying  it  on  at  these 
places  and  by  these  means,  and  the  subject-matter  of  the 
intercourse  —  goods  or  persons;  and  that  all  or  any  of 
these  particulars  may  be  regulated.  The  places  of  carrying 
on  commerce  may  be  regulated  by  improving  navigable  rivers, 
ports,  and  harbors  ;  and  the  manner  and  form  of  the  improve- 
ment, its  extent,  and  mode  of  accomplishing  it  are  matters 
wholly  within  the  discretion  of  Congress.^*  Among  the 
means  and  instruments  of  transit,  it  is  now  fully  settled  that 
Congress  has  complete  power  with  respect  to  bridges  over 
navigable  streams,  and  may  either  erect  or  remove  a  bridge.** 
Congress  may  also  fix  the  liabilities  of  those  eng^aged  in 
commerce  for  marine  torts  and  torts  committed  in  land  trans- 
portation. *'  The  power  to  prescribe  these  and  similar  regu- 
lations necessarily  involves  the  right  to  declare  the  liability 
which  shall  follow  their  infraction."  *3  The  limits  of  this 
article  do  not  permit  me  to  describe  the  vast  variety  of  pro- 
visions which  Congress  has  from  time  to  time  enacted  with 

^  Paul  V.  The  State  of  Virginia,  8  Wall.  i68. 

*'  The  State  of  South  Carolina  v.  The  State  of  Georgia,  3  Otto,  4. 

*«  Railroad  Co.  v.  Richmond,  19  Wall.  584,  589 ;  Oilman  v.  City  of  Phila- 
delphia, 3  Wall.  713;  The  Wheeling  Bridge  Cases,  13  How.  518;  j.  c.^  18 
How.  421 ;  The  Clinton  Bridge  Case,  10  Wall.  454;  I  Woolw.  150. 

^3  Field,  J.,  in  Sherlock  v.  Ailing,  3  Otto,  99. 
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regard  to  the  subject-matter  of  commerce,  and  the  means 
and  instruments  by  which  it  is  carried  on.  Although  the 
legislation  has  been  more  minute  and  complete  with  respect 
to  water  transit,  several  statutes  have  been  passed  concern- 
ing railroad  transportation  among  the  states. 

//.  IVAat  are  ** Regulations  "  of  Commerce  ?  — "  Regulating  " 
means  prescribing  rules  for  carrying  on  the  matter  regulated; 
which  rules  may  either  place  restraints  and  hinderances  upon 
the  free  conduct  of  the  intercourse  and  traffic,  or  may  remove 
all  restrictions  upon  the  free  enjoyment  and  exercise  thereof. 
Whether  Congress  shall  adopt  one  or  the  other  of  these  sys- 
tems, and  propose  to  itself  one  or  the  other  of  these  ends,  is  en- 
tirely a  matter  of  policy,  with  which  courts  have  no  concern. 
These  propositions  are  supported  by  the  uniform  course  of 
authority.  Chief  Justice  Marshall  said  :  "  It  is  the  power  to 
regulate  —  that  is,  to  prescribe  the*rule  by  which  commerce 
is  to  be  governed.  This  power,  like  all  others  vested  in  Con- 
gress, is  complete  in  itself,  may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limitations  other  than  are  pre- 
scribed in  the  Constitution."  ^  And  again  :  "  Commerce  is 
regulated  by  prescribing  rules  for  carrying  on  that  inter- 
course." ^  In  the  late  case  of  Welton  v.  The  State  of 
Missouri,^  Mr.  Justice  Field  thus  defines  the  term  "  regu- 
lated :  "  **  The  power  to  regulate  conferred  upon  Congress  is 
one  without  limitation  ;  and  to  regulate  commerce  is  to  pre- 
scribe rules  by  which  it  shall  be  governed  —  that  is,  the  con- 
ditions upon  which  it  shall  be  conducted ;  to  determine  how 
far  it  shall  be  free  and  untrammelled ;  how  far  it  shall  be 
burdened  by  duties  and  imposts ;  and  how  far  it  shall  be  pro- 
hibited."    In  applying  the  principles  I  shall  enquire : 

I.  What  measures  are  not  Regulations  of  Commerce,  so 
that  they  are  within  the  Competency  of  the  States,  without 
regard  to  any  Action  by  Congress. 

*4  Gibbons  v.  Ogden,  9  Wheat  196. 
^  Ibid.,  189. 

^  1  Otto,  275.  ,  Sec,   also,  Railroad  Co.  v.  Huscn,  $  Otto,  465,  470,  per 
Strong,  J. 


390  INTER-STATE   COMMERCE. 

2.  What  Measures  are  Regulations  of  Commerce,  so  that 
the  States  are  precluded  from  enacting  them,  either  because 
they  belong  to  the  exclusive  Domain  of  Congress  or  because 
that  Body  has  already  occupied  the  Ground. 

3.  What  Measures  Congress  may  enact  as  Regulations  of 
Inter-state  Commerce. 

I.  There  is  a  large  and  varied  class  of  measures  which 
may  indirectly  affect  inter-state  commerce,  but  which  are  not 
"  regulations  "  of  it ;  and  which  are,  therefore,  wholly  within 
the  legislative  authority  of  the  states.  Those  which  result 
from  the  so-called  "  police  powers"  of  the  states  will  be  con- 
sidered in  the  last  part  of  this  essay ;  and  I  now  speak  of 
other  matters  of  local  administration.  The  existence  of  the 
class  of  acts  referred  to  has  been  repeatedly  recognized  by 
the  court,  and  many  instances  of  it  have  already  been  men- 
tioned. Thus,  in  Railroad  Company  v.  Fuller,^^  the  court 
says :  "  It  is  not  everytliing  that  affects  commerce  that 
amounts  to  a  regulation  of  it  within  the  meaning  of  the 
Constitution."  In  another  case  already  quoted  it  was  said  : 
'*  In  conferring  upon  Congress  the  regulation  of  commerce, 
it  was  never  intended  to  cut  the  states  off  from  legislating 
on  all  subjects  relating  to  the  health,  life,  and  safety  of  their 
citizens,  though  the  legislation  might  indirectly  affect  the 
commerce  of  the  country.  Legislation  in  a  great  variety  of 
ways  may  affect  commerce  and  persons  engaged  in  it,  with- 
out constituting  a  regulation  of  it  within  the  meaning  of  the 
Constitution.*'^  In  another  very  recent  case  Mr.  Justice 
Strong  said :  ^  "  Many  acts  of  a  state  may  indeed  affect 
commerce,  withoutr  amounting  to  a  regulation  of  it  in  the 
constitutional  sense  of  the  term.  And  it  is  sometimes  diffi- 
cult to  define  the  distinction  between  that  which  merely 
affects  or  influences,  and  that  which  regulates  or  furnishes  a 
rule  for  conduct.**  Among  the  measures  which  may  thus 
affect  commerce,  but  are  not  "  regulations  '*  of  it,  are  inspec- 
tion laws.     It  is  settled  that  the  states  have  power  to  enact 

^  17  Wall.  560. 
,  68  Field,  J.,  in  Sherlock  v.  Ailing,  3  Otto,  99. 
^  Railroad  Co.  v.  Husen,  5  Otto,  465,  471. 


INTER-STATE   COMMERCE,  39 1 

reasonable  laws  of  this  kind.'°  In  the  case  cited,  Chief  Jus- 
tice Marshall  said  :  "  But  the  inspection  laws  are  said  to  be 
regulations  of  commerce,  and  are  certainly  recognized  in 
the  Constitution  as  being  passed  in  the  exercise  of  a  power 
remaining  in  the  states.  That  inspection  laws  may  have  a 
remote  and  considerable  influence  on  commerce  will  not  be 
denied  ;  but  that  a  power  to  regulate  commerce  is  the  source 
from  which  the  right  to  pass  them  is  derived  cannot  be  ad- 
mitted. The  object  of  inspection  lajivs  is  to  improve  the 
quality  of  articles  produced  by  the  labor  of  a  country ;  to 
fit  them  for  exportation  or  for  domestic  use.  They  act  upon 
a  subject  before  it  becomes  an  article  of  foreign  or  inter- 
state commerce,  and  prepare  it  for  that  purpose."  Taxes 
laid  upon  railways,  and  all  other  means  of  transportation, 
must  necessarily  have  an  indirect  effect  upon  the  inter-state 
commerce  carried  on  thereby ;  but  unless  they  are  intended 
to  operate  directly  upon  it,  and  to  discriminate  against  it, 
they  are  not  regulations  of  such  inter-state  commerce.^'  The 
same  is  true  of  licenses  required  from  persons  engaged  in 
the  business  of  buying  and  selling,  where  there  is  no  discrimi- 
nation between  domestic  goods  and  those  brought  from 
other  states.  These  imposts  have  an  indirect  effect  upon 
inter-state  commerce,  but  it  is  settled  that  they  are  not  reg- 
ulations of  it.7'  Statutes  forbidding  all  persons  not  citizens 
of  the  state  from  planting  oysters  in  soil  covered  by  tide- 
waters within  the  territorial  jurisdiction  of  the  state,  and  pro- 
hibiting all  persons  from  dredging  in  a  certain  manner  for 
oysters  in  such  tide-waters,  are  not  regulations  of  com- 
merce." The  most  important  decisions  on  this  subject  are 
found  in  the  following  series  of  recent  cases:  In  1866  Con- 
gress assumed  to  regulate  inter-state  passenger  travel  on 

70  Gibbons  v.  Ogden,  9  Wheat.  203. 

7»  Reading  R.  R.  Co.  v.  The  State  of  Pennsylvania,  15  Wall.  284;  Rail- 
road Co.  V.  The  State  of  Maryland,  21  Wall.  456;  Osborne  v.  City  of  Mo- 
bile, 16  Wall.  479, 482. 

7»  Woodruff  V.  Parham,  8  Wall.  123;  Hinson  v.  Lott,  8  Wall.  148;  The 
License  Cases,  5  How.  504 ;  and  see  The  State  of  New  York  v.  Miln,  1 1 
Pet-   102. 

73  McCready  v.  The  State  of  Virginia,  4  Otto,  391 ;  Smith  v.  The  State  of 
Maryland,  18  How.  71. 
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railways,  by  enacting  that  railway  companies  may  carry 
passengers  on  their  way  from  one  state  to  another  and  may 
receive  compensation  therefor.  Subsequently  a  state  passed 
a  statute  requiring  all  railways  operating  within  its  territory 
to  fix  their  rates  of  charge  for  passage  at  the  commencement 
of  each  year,  and  to  cause  such  rates  to  be  posted  up  in  all 
their  stations,  with  certain  penalties  for  a  violation.  This 
statute  was  held  to  be  valid  even  in  its  application  to  rail- 
ways which  extend  bqyond  the  boundaries  of  the  state,  and 
which  carry  on  an  inter-state  transit.  It  was  declared  not  to 
be  a  regulation  of  commerce  at  all.^^  It  will  be  noticed  that 
this  act  did  not  prescribe  any  rates  of  fare ;  its  only  object 
was  to  secure  publicity  for  existing  rates,  and  thereby  to 
promote  the  convenience  of  travellers.  The  other  decisions 
go  much  further.  A  statute  of  Illinois  prescribed  rates  of 
compensation  for  the  use  of  grain  elevators.  These  eleva- 
tors are  largely  and  almost  exclusively  used  in  transferring 
grain  which  is  in  the  course  of  transit  from  the  railway  on 
which  it  is  brought  either  to  another  railway  or  to  vessels. 
The  whole  process  is  as  much  a  link  in  the  chain  of  trans- 
portation as  is  the  carriage  of  the  grain  over  some  inter- 
mediate line  of  railway.  In  Munn  v.  The  State  of  Illinois  ^^ 
the  statute  in  question  was  held  not  to  be  a  regulation  of 
inter-state  commerce.  Mr.  Chief  Justice  Waite,  in  giving 
the  opinion  of  the  court,  said :  *'  The  warehouses  of  the 
plaintiffs  are  situated,  and  their  business  is  carried  on,  ex- 
clusively within  the  limits  of  the  state  of  Illinois.  They  are 
used  as  instruments  by  those  engaged  in  state  as  well  as 
those  engaged  in  inter-state  commerce,  but  they  are  no 
more  necessarily  a  part  of  commerce  itself  than  the  dray  or 
the  cart  by  which,  but  for  them,  grain  would  be  transferred 
from  one  station  to  another.^*  Incidentally  they  may  be- 
come connected  with  inter-state  commerce,  but  not  neces- 
sarily so.     Their  regulation  is  a  thing  of  domestic  concern, 

74  Railroad  Co.  v.  Fuller,  17  Wall.  560 

75  4  Otto,   113,   135. 

7^  Is  there  not  a  plain  fallacy  in  this  reasoning  ?  The  same  might  be  said 
of  a  railway  or  a  telegraph,  and  every  other  improved  means  of  transporta- 
tion by  which  commerce  is  facilitated. 
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and  certainly,  until  Congress  acts  in  reference  to  their  inter- 
state relations,  the  state  may  exercise  all  the  powers  of  gov- 
ernment over  them,  even  though  in  so  doing  it  may  indirectly 
operate  upon  commerce  outside  its  immediate  jurisdiction. 
We  do  not  say  that  a  case  may  not  arise  in  which  it  will  be 
found  that  a  state,  under  the  form  of  regulating  its  own 
affairs,  has  encroached  upon  the  exclusive  domain  of  Con- 
gress in  respect  to  inter-state  commerce."  The  Legislature 
of  Iowa  established  by  law  the  maximum  rates  of  charge 
for  the  transportation  of  goods  and  passengers  on  the  differ- 
ent railways  of  the  state.  This  statute  was  also  held  not  to 
be  a  regulation  of  inter-state  commerce,  even  in  its  applica- 
tion to  merchandise  or  persons  transported  beyond  the  state 
boundaries."  Chief  Justice  Waitesaid:  "This  road,  like 
the  warehouse  in  the  former  case,  is  situated  within  the 
limits  of  a  single  state.  Its  business  is  carried  on  there,  and 
its  regulation  is  a  matter  of  domestic  concern.  It  is  em- 
ployed in  state  as  well  as  inter-state  commerce,  and,  until 
Congress  acts,  the  state  must  be  permitted  to  adopt  such 
rules  and  regulations  as  may  be  necessary  for  the  promotion 
of  the  general  welfare  of  the  people  within  its  own  jurisdic- 
tion, even  though  in  so  doing  those  without  may  be  indi- 
rectly affected."  The  same  decision  was  made  with  respect 
to  a  law  of  Wisconsin  regulating  the  rates  of  fare  for  rail- 
ways, express  companies,  and  telegraph  companies.'®  While 
I  am  firmly  of  the  opinion  that  each  state  ought  to  be  en- 
titled to  regulate  the  rates  of  fare  and  freight  of  railways, 
and  all  otlier  agencies  of  transportation,  operating  within  its 
territory,  even  when  the  transportation,  has  been  or  is  to  be 
extended  beyond  the  state  boundaries,  yet  it  seems  to  me 
very  difficult  to  reconcile  the  reasoning  of  the  court  in  these 
three  cases  with  the  principles  which  have  been  settled  by 
the  prior  course  of  decision.'^ 

77  Chicago,  etc.,  R.  R.  Co.  v.  The  State  of  Iowa,  4  Otto,  155,  163. 

7«  Pcik  y.  Chicago,  etc.,  R.  R.  Co.,  4  Otto,  164,  177. 

79  I  shall  not  repeat  the  observations  made  upon  this  subject  in  a  former 
part  of  the  essay,  but  these  three  decisions  seem  to  conflict  with  the  doctrine 
conccroing  the  inter-state  commerce  exclusively  under  the  control  of  Con- 
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2.  What  measures  are  regulations  of  commerce,  so  that 
the  states  are  precluded  from  their  adoption,  either  because 
they  belong  to  the  exclusive  jurisdiction  of  Congress  or 
because  Congress  has  already  occupied  the  ground,  hav^e 
already  been  indicated  by  the  rules  laid  down  and  the  cases 
cited  in  the  first  and  second  subdivisions  of  the  first  head : 
and  it  is  unnecessary  to  repeat  the  matter  contained  in  those 
portions  of  the  article.  It  will  be  seen  by  a  reference  to  the 
cases  there  mentioned  that  the  "  regulations "  condemned 
operated  directly  upon  the  inter-state  commerce,  and  con- 
sisted either  of  a  tax  or  impost  laid  upon  it,  a  license 
imposed  upon  persons  engaged  in  it,  some  obstacle  to  its 
freedom,  or  some  condition  required  for  carrying  it  on. 

3.  The  general  kinds  and  classes  of  measures  which  Con- 
gress has  already  enacted  as  regulations  of  inter-state  com- 
merce, and  with  respect  to  which  no  question  can  arise 
concerning  its  power,  have  also  been  indicated,  and  need  not 
be  recapitulated.  As  a  matter  of  fact,  the  national  regula- 
tion of  inter-state  commerce  by  ivatcr  has  been  very  full  and 
minute;  extending  not  only  t<»  the  coasting  trade  on  the 
ocean  and  the  great  lakes,  but  to  the  inland  trade  on  the 
navigable  rivers.  The  channels  of  this  trade  are  natural; 
no  state  legislation  was  necessary  to  create  the  means, 
instruments,  and  agencies  for  the  transit ;  and,  furthermore, 
the  admiralty  jurisdiction  of  the  United  States  is  co-exten- 
sive with  these  natural  channels.  A  question,  however,  of 
the  utmost  magnitude  has  arisen  to  which  no  complete  judi- 
cial answer  has  yet  been  given.  Is  Congress  enabled,  by 
virtue  of  its  power  to  "  regulate  "  inter-state  commerce,  to 
charter  railway  and  other  companies,  or  to  construct  rail- 

gress  laid  down  in  The  State  Freight  Tax  Case  fuid  other  cases  of  the  sait.c 
class,  and  with  the  doctrine  concerning  inter-state  transportation  laid  d(«a 
in  The  Daniel  Ball ;  and  they  are,  as  it  seems  to  me,  diametrically  opposed  :«, 
the  spirit  of  the  decision  made  in  the  Pensacola  Telegraph  case.  As  I  have, 
already  said,  the  only  logical  and  consistent  mode  of  sustaining  the  trjt 
authority  of  the  states  is  either  to  limit  the  general  doctrine  as  to  excluyiZt 
inter-state  commerce  or  to  narrow  the  definition  of  the  term  "regulate."  I 
believe  that  the  states  possess  the  power  admitted  by  these  three  decision^ 
and  such  power  ought  to  be  rested  upon  a  secure  foundation  of  principle. 
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ways,  for  the  transaction  of  inter-state  traffic ;  or  to  provide 
for  connections,  the  running  of  trains,  the  rates  of  charge, 
and  the  like,  by  companies  already  existing  under  state 
authority  and  engaged  in  transportation  between  the  states. 
It  cannot  be  denied  that  the  tendency  during  the  past  fifteen 
years  has  been  very  strong  towards  the  assumption  and 
exercise  of  such  a  power.  In  the  Pensacola  Telegraph 
case,  already  mentioned,  a  statute  of  Congress  authorizing 
any  telegraph  company  created  under  the  laws  of  any  state 
to  construct,  maintain,  and  operate  its  lines  through  the 
public  domain  of  the  United  States,  along  any  military  or 
post-roads,  and  over,  under,  or  across  navigable  streams,  was 
sustained  as  a  valid  exercise  of  the  power  to  regulate  inter- 
state commerce.  Under  this  statute  the  court  held  that  a 
telegraph  company  created  in  one  state  may  erect  and  main- 
tain its  line  and  carry  on  its  business  along  the  post-roads 
(which  include  all  railways)  in  any  other  state ;  and  that  all 
conflicting  local  legislation  of  the  latter  state  was  void. 
This  decision  was  rested  largely,  and  perhaps  chiefly,  upon 
the  power  of  Congress  over  post-roads ;  and  the  court  did 
not  say  in  express  terms  that  Congress  could  authorize  a 
corporation  of  one  state  to  carry  its  line  and  conduct  its 
business  within  the  territory  of  another  state,  except  along 
such  national  post-roads.  Mr.  Justice  Field  dissented  in  an 
opinion  of  great  power,  and  showed,  as  it  seems  to  me,  con- 
clusively, that  the  judgment  is  pregnant  with  results  which 
are  directly  opposed  to  principles  heretofore  maintained  by 
the  court  concerning  the  relations  of  the  states  to  the 
national  government.  The  authority  of  Congress  to  enable  a 
telegraph  corporation  of  one  state  to  maintain  its  line  and 
do  its  business  within  the  territory  of  another  state,  against 
the  legislative  will  of  the  latter,  cannot  be  founded  upon  any 
national  power  over  post-roads ;  if  it  exists  at  all,  it  must 
flow  entirely  from  the  power  to  regulate  inter-state  com- 
merce, and  must  be  capable  of  being  exercised  over  the 
whole  territory  of  the  state  in  question.  This  conclusion 
results  from  the  nature  of  post-roads.  There  are  at  present 
no  post-roads  belonging  to  the  United  States  within  the  states. 
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The  roads  called  post-roads,  along  which  the  mails  are  car- 
ried by  private  parties  under  contract  with  the  government, 
belong  either  to  the  states,  or  to  corporations,  or  to  individu- 
als. The  United  States  acquires  no  proprietary  interest 
in  them,  and  no  jurisdiction  over  them  ;  it  cannot  in  any 
manner  interfere  with  or  regulate  them.  The  only  possible 
authority  which  it  obtains  by  declaring  a  highway  or  a  rail- 
way to  be  a  post-road  is  to  have  the  mails  carried  along  that 
route,  and  to  legislate  so  as  to  prevent  any  interference  with 
or  delay  of  the  mails  in  their  transit.  It  is  plain,  then,  that 
the  establishing  these  post-roads  in  a  certain  state  does  not 
of  itself  enable  Congress  to  authorize  a  foreign  corporation 
to  exercise  any  function,  unconnected  with  mail-carrying 
along  those  roads,  which  cannot  be  exercised  as  well  in  any 
other  place  within  the  territory  of  that  state.  The  decision, 
therefore,  involves  the  conclusion  that  Congress  may,  under 
its  power  to  regulate  inter-state  commerce,  authorize  a  tele- 
graph company  incorporated  in  one  state  to  do  its  business 
throughout  the  whole  domain  of  another  state.  But  the 
decision  goes  much  further.  If  Congress,  as  a  means  of 
regulating  inter-state  commerce,  may  thus  act  with  a  tele- 
graph company,  it  may,  of  course,  enable  any  other  agency 
of  commerce  —  a  railway,  canal,  or  turnpike  company — 
created  by  the  laws  of  one  state  to  construct  its  line  and  do 
its  business  along  the  post-roads,  or  elsewhere,  in  another 
state.  The  power,  if  it  exists  at  all,  must  extend  to  all 
agencies  and  means  of  transit.  This  seems  to  be  the  neces- 
sary result  of  the  decision ;  although  it  is  a  result  which  the 
court  does  not  express,  and  which  it  would  perhaps  deny. 
A  power  in  Congress  to  authorize  any  corporation  created 
for  purposes  of  carrying  on  commerce  by  the  laws  of  one 
state  to  enter  and  do  its  business  within  the  domain  of  any 
other  state,  against  the  latter's  consent,  is  far  greater  and 
more  dangerous  than  the  power  to  construct  railways,  canals, 
and  other  lines  of  transit  through  the  states,  or  to  incorporate 
companies  for  the  purpose  of  constructing  and  operating 
such  lines.  If  it  were  once  established,  the  greater  part  of 
the  trade  and  commerce  of  every  state  would  soon  be  car- 
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ried  on  by  corporations  created  without  it ;  and  thesQ  corpo- 
rations would  be  wholly  free  from  all  legislative  control  by 
the  state  in  which  they  transacted  their  business.  Such  a 
condition  would  be  utterly  destructive  of  all  the  rights  of 
local  self-government  conferred  upon  the  individual  states 
by  the  Constitution. 

There  are  numerous  expressions  and  dicta  to  be  found  in 
recent  opinions  of  the  judges  which  intimate  that  Congress 
may,  especially  in  connection  with  its  power  to  establish 
post-roads,  construct  railways,  canals,  and  other  agencies  of 
transit  through  two  or  more  states ;  and,  if  it  may  directly 
construct  such  lines,  it  seems  to  follow  that  it  may  charter  com- 
panies to  build  and  maintain  them.  If,  as  a  means  of  carry- 
ing out  its  financial  functions,  it  could  create  the  United 
States  Bank,  and  establish  the  present  system  of  national 
banking  associations,  it  seems  to  be  a  necessary  consequence 
that  it  can  incorporate  inter-state  railways  and  canals.  And 
yet  it  is  certainly  giving  a  very  broad  meaning  to  the  term 
"  regulate  "  to  make  it  include  the  actual  creation  of  instru- 
ments for  the  transaction  of  commercial  operations.  That 
Congress  may  interfere  and  regulate  the  inter-state  com- 
merce of  the  country  by  prescribing  rates  of  charge  upon 
railways  and  the  like,  providing  for  connection  by  continuous 
lines,  prohibiting  combinations  among  rival  lines,  etc.,  is  a 
plain  result  from  the  principles  which  have  been  settled,  and 
appears  to  be  conceded,  or  taken  for  granted,  in  most 
of  the  latest  opinions  of  the  Supreme  Court.  One  of  the 
greatest  evils  of  the  present  system  is  the  practice  of  the 
great  through  railway  routes  from  the  Mississippi  to  the  At- 
lantic to  make  a  combination  by  which  the  rates  of  charge 
for  transportation  are  maintained  at  a  very  high  point,  and 
the  rates  of  wages  paid  to  operatives  are  reduced  to  the  low- 
est amount;  and  sometimes  the  whole  earnings  of  the  rival 
lines  are  "  pooled."  In  this  manner  all  the  natural  results  of 
competition  are  prevented,  and  the  natural  economic  laws  of 
trade  are  evaded.  If  Congress  possesses  the  power,  the  first 
exercise  made  of  it  ought  to  be  a  statute  absolutely  prohib- 
iting all  such  combinations,  which  are  alike  oppressive  to  the 
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public  who  use  these  agencies  of  transit,  and  t 
ployees  and  operatives  who  labor  upon  them.  Th< 
ficulty,  and  I  may  say  danger,  to  be  apprehendi 
general  interference  by  Congress  to  regulate  the  ex 
tem  of  inter-state  railway  traffic,  or  to  establish  an 
another  system  under  its  own  immediate  directio 
in  the  fact  that  it  has  shown  itself  both  unwilling  a 
to  comprehend,  provide  for,  manage,  and  pcrfec 
amount  of  minor  details  upon  which  the  successfi 
of  such  an  undertaking  must  chiefly  depend  ;  anc 
bility  and  unwillingness  seem  to  be  inherent  in  I 
and  organization  of  the  national  legislature.'" 

Third.  Limitations  upon  the  Power  to  regulate 
Commerce,  resulting  from  the  Police  Powers  inhet 
State. 

It  has  always  been  conceded  that  the  states 
most  important  class  of  legislative  and  administra 
tions  collectively  known  as  the  "  police  powers," 
long  exclusively  to  them,  and,  when  acting  wi 
proper  limits,  are  beyond  the  control  of  Congress, 
of  the  earlier  cases  a  very  extensive  effect  or  ope 
attributed  to  these  peculiar  local  powers,  especially 
tion  with  the  subject  of  foreign  and  inter-state  c 
and  it  was  supposed  by  some  of  the  judges  that  th 
interfered  with  and  controlled  the  national  auth 
such  commerce.  Recent  decisions,  however,  ha 
defined  the  nature  of  these  poUce  powers,  have 
limits  of  their  operation,  and  have  shown  that  th 
trench  upon  or  restrict  the  authority  given  to  Co 
shall,  in  conclusion,  explain  the  principles  which  1 
settled  by  the  latest  judgments  of  the  court,  and  b 
the  cases  in  which  these  principles  have  been  ap 

^  An  illustration  of  this  ioBbilily  and  unwillingness  to  undersi 
feet  the  details  of  a  large  administrative  measure  is  shown  in 
Congress  with  reference  to  the  bankrupt  law.  It  is  a  lamentabli 
administrativt  legislation  of  the  United  Suies  is  a  half-centui 
reforms  of  the  present  day. 
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Railroad  Company  v.  Husen,^'  Mr.  Justice  Strong,  in  giving 
the  opinion  of  the  court,  thus  defines  the  state  police  powers, 
and  the  extent  of  their  operation  :  "  We  admit  that  the 
deposit  in  Congress  of  the  power  to  regulate  foreign  com- 
merce and  commerce  among  the  several  states  was  not  a 
surrender  of  that  which  may  properly  be  denominated  police 
power.  What  that  power  is,  it  is  difficult  to  define  with  sharp 
precision.  It  is  generally  said  to  extend  to  making  regula- 
tions promotive  of  domestic  order,  morals,  health,  and  safety. 
As  was  said  in  Thorp  v.  Rutland  &  Burlington  Railroad,^'  '  it 
extends  to  the  protection  of  the  lives,  limbs,  health,  com- 
fort, and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state.  According  to  the  maxin  sic 
utere  tuo  ut  alienum  non  Icedas^  which  is  of  universal  ap- 
plication, it  must  of  course  be  within  the  range  of  legis- 
lative action  to  define  the  mode  and  manner  in  which 
every  one  may  so  use  his  own  as  not  to  injure  others.' 
"  It  was  further  said  that,  by  the  general  police  power  of  a 
state,  '  persons  and  property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state ;  of  the  perfect  right  of 
the  Legislature  to  do  which,  no  question  ever  was,  or  ever 
can  be,  made,  so  far  as  natural  persons  are  concerned.*  It 
may  also  be  admitted  that  the  police  power  of  a  state  justi- 
fies the  adoption  of  precautionary  measures  against  social 
evils.  Under  it  a  state  may  legislate  to  prevent  the  spread 
of  crime,  or  pauperism,  or  disturbance  of  the  peace.  It  may 
exclude  from  its  limits  convicts,  paupers,  idiots,  lunatics,  and 
persons  likely  to  become  a  public  charge,  as  well  as  persons 
affected  by  contagious  or  infectious  diseases — a  right 
founded,  as  was  intimated  in  The  Passenger  Cases,^3  by  Mr. 
Justice  Grier,  in  the  sacred  law  of  self-defence.  The  same 
principle,  it  may  also  be  conceded,  would  justify  the  exclu- 
sion of  property  dangerous  to  the  property  of  citizens  of  the 

«»  5  Otto,  465,  470-472. 
**  27  vt  149. 
*3  7  How.  283. 
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law  of  self-defence,  which  no  power  granted  to  Congress  can 
restrain  or  annul."  ^ 

The  principle  is  thus  settled^ that,  whatever  be  the  nature 
and  extent  of  the  police  power,  its  exercise  can  only  affect 
inter-state  or  foreign  commerce  indirectly  \  as  soon  as  it 
operates  upon  such  commerce  directly,  and  becomes  a  "  regu- 
lation" thereof,  it  is  either  absolutely  void  or  is  voidable  by 
congressional  legislation.  The  doctrine  has  been  applied  in 
the  following  instances :  A  statute  of  Missouri  forbidding 
the  bringing  into  the  state  cattle  from  certain  other  states  or 
countries  during  portions  of  the  year  is  void.®^  State  statutes 
interfering  with  the  landing  of  immigrants,  and  imposing  a 
slight  tax  upon  them,  are  declared  to  be  void.**  The  court 
does  not  decide  whether  a  state  may,  in  the  absence  of  all 
congressional  legislation,  pass  a  statute  strictly  limited  to 
defending  itself  against  paupers,  criminals,  etc.,  but  is  of  the 
opinion  that  this  whole  subject  rightfully  belongs  to  Congress. 
A  statute  of  California  which  imposed  onerous  conditions 
upon  the  immigration  of  lewd  and  abandoned  women  was 
also  condemned.*^  On  the  other  hand,  a  statute  requiring 
the  master  of  every  vessel  arriving  at  New  York  from  a 
foreign  country,  or  from  a  port  in  another  state,  to  report  in 
writing  the  names,  ages,  etc.,  of  all  his  passengers  was  sus- 
tained as  a  valid  exercise  of  the  police  power,  since  it 
imposed  no  restraint  upon  the  free  transportation  of  the 
passengers.^**  License  laws  as  applied  to  the  internal  traffic 
in  spirituous  liquors  are  also  valid.'* 

The  limits  of  this  essay   prevent   any  discussion   of  the 

^  For  further  discussion  of  the  "police  powers"  see  Henderson  v.  Mayor 
of  New  York,  2  Otto,  259;  Chy  Lung  v.  Freeman,  2  Otto,  275;  The  State  of 
New  York  v.  Miln,  11  Pet.  102;  The  License  Cases,  5  How.  504;  The  Pas- 
senger Cases,  7  How.  283. 

*7  Railroad  Co.  v.  Husen,  5  Otto,  465. 

^  Henderson  v.  Mayor  of  New  York,  2  Otto  259;  see,  also.  The  Passenger 
Cases,  7  How.  283. 

^  Chy  Lung  v.  Freeman,  2  Otto,  275 ;  In  re  Ah  Fong,  3  Sawyer,  144. 

90  The  State  of  New  York  v.  Miln,  11  Pet.  102. 

91  The  License  Cases,  5  How.  504. 
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special  provisions  of  the  Constitution  concerning  duties  upon 
imports  and  exports,  and  tonnage  duties ;  and  the  subject 
practically  belongs  to  foreign  commerce.  I  have  placed  in 
the  foot-note  the  more  recent  cases  which  have  given  a  con- 
struction to  these  prohibitive  clauses.^"  I  have  relied,  in  the 
foregoing  discussions,  almost  exclusively  upon  decisions  of 
the  United  States  Supreme  Court  because,  the  subject  being 
national,  it  is  the  tribunal  of  last  resort.  Its  judgments  have 
established  the  principles  and  doctrines  which  cover  the 
entire  field  of  enquiry.  So  far  as  the  decisions  of  the  state 
courts  conflict  with  these  doctrines,  they  are  without  author- 
ity ;  so  far  as  they  agree,  they  are  undoubtedly  interesting 
and  valuable,  but  are  not  necessary  to  be  cited. 

John  Norton  Pomeroy. 

Rochester,  N.  Y.,  June,  1878. 


9^  Sec  Almy  v.  The  State  of  California,  24  How.  169;  Cooley  v.  Port 
Wardens,  12  How.  299;  Foster  v.  Port  Wardens,  4  Otto,  246;  As  to  tonnage 
duties.  State  Tonnage  Tax  Cases,  12  Wall.  204;  Inman  Steamship  Co.  v. 
Tucker,  4  Otto,  238  ;  Peele  v.  Morgan,  19  Wall.  581  ;  Cannon  v.  City  of  New 
Orleans,  20  Wall.  577 ;  Hackley  v.  Geraghty,  34  N.  J.  L.  362.  Duties  on 
imports  or  exports  apply  only  to  those  to  or  from  foreign  countries. 
Woodruff  V.  Parham,  8  Wall.  123;  Hinson  v.  Lott,  8  Wall.  148;  Ex  parte 
Martin,  7  Nev.  140;  Hay  Inspectors  v.  Pleasants,  23  La.  An.  349. 


Note.  —  Since  the  foregoing  article  was  written  I  have  received  a  copy  of 
an  act  submitted  to  Congress  at  its  late  session,  and  entitled  "  An  act  to  pro- 
vide for  equality  in  the  rates  of  freight  upon  certain  property  carried  whoUy 
or  partly  by  railroad,  in  commerce  with  foreign  nations  or  among  the  several 
states,"  etc.  The  bill  was  offered  in  the  House  of  Representatives,  referred 
to  the  Committee  on  Commerce,  and  by  them  favorably  reported  upon  to  the 
House.  It  subsequently  came  up  for  discussion,  but  received  no  final  action 
before  the  adjournment.  As  the  same  bill  will  undoubtedly  be  presented  at 
the  next  session,  and  its  adoption  strongly  urged,  a  brief  statement  of  its 
leading  provisions  will  form  an  appropriate  appendix  to  my  essay.  It  applies 
throughout  all  its  clauses  to  inter-state  commerce  in  goods,  which  it  describes 
as  *'one  actually  or  substantially  continuous  carriage'*  of  goods  from  or  to 
any  foreign  nation,  or  through  two  or  more  states  or  territories,  or  from 
within  one  state  or  territory  into  one  or  more  other  states  or  territories.     The 
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phrase  **  continuous  carriage,"  when  used  hereafter  in  this  statement,  always 
means  the  inter-state  transportation  thus  described  by  the  bill.  The  sections 
of  the  act,  when  stripped  of  their  verbiage,  are  substantially  as  follows  : 

Sec.  I.  It  shall  be  unlawful  for  any  railroad  to  charge  any  person  any 
greater  or  less  rate  of  freight  for  such  continuous  carriage  of  property  than 
shall  be  charged  any  other  person  for  the  same  or  similar  services  performed 
at  the  same  time,  or  while  the  same  schedule,  hereinafter  provided  for,  shall 
be  in  force.  And  every  railroad  shall  furnish  the  same,  and  equally  cheap 
and  expeditious,  means  and  facilities  for  such  continuous  carriage  as  are 
furnished  for  any  other  similar  carriage  at  the  same  time. 

The  object  of  this  section  is  to  prevent  all  discrimination  by  railroads  be- 
tween different  persons  engaged  in  the  inter-state  traffic  in  the  same  kinds  of 
property.  The  two  following  sections  are  intended  to  promote  the  same 
general  object : 

Sec.  2.  Railroads  are  prohibited  from  paying  or  returning  any  drawback, 
rebate,  or  commission  which  shall  tend  to  make  the  freight  rates  for  such 
continuous  carriage  greater  or  less  than  the  rates  charged  for  carrying  other 
similar  property  at  the  same  times. 

Sec.  3.  Railroads  are  prohibited  from  entering  into  any  contract,  combina- 
tion, or  arrangement,  and  from  doing  any  act  with  the  intent  to  prevent  the 
carriage  of  any  property  from  being  continuous,  or  with  the  intent  to  charge 
or  receive  greater  or  less  rates  of  freight  for  such  continuous  carnage  than  for 
the  carriage  of  other  property  of  the  same  kind  at  the  same  times. 

Sec.  4.  Railroads  are  prohibited  from  charging  a  greater  rate  of  freight  for 
a  continuous  carriage  *'for  a  shorter  than  for  a  longer  distance;  "  they  are 
also  prohibited  from  charging  a  greater  rate  of  freight /^r  mile  for  any  such 
continuous  carriage  than  is  charged  per  mile  for  the  carriage  of  the  same  kind 
of  goods  at  the  same  times  when  the  carriage  is  wholly  confined  within  the 
territory  of  a  single  state. 

This  section  forbids  any  discrimination  between  inter-state  commerce  and  a 
like  commerce  wholly  internal  to  one  state,  by  way  of  greater  rates  of  freight 
required  for  the  former ;  but  it  does  not  prevent  such  a  discrimination  by 
means  of  lesser  rates  of  freight  for  the  inter-state  traffic.  There  is  no  possible 
danger  of  the  kind  of  discrimination  prohibited  ;  but  the  kind  not  prohibited 
is  of  constant  occurrence,  and  operates  very  injuriously  to  the  business 
interests  of  the  state  in  which  the  railway  is  situated. 

Sec.  5.  The  provisions  of  the  act  apply  to  all  continuous  carriage,  whether 
done  by  one  railroad  or  by  more  than  one,  and  whether  done  entirely  bjr 
railroad  or  partly  by  railroad  and  partly  by  some  other  means  of  transit 

Sec.  6.  Every  railroad  shall  adopt,  and  keep  posted  in  all  places  along  its 
line,  a  schedule  of  rates  of  freight  for  all  kinds  of  goods  between  diflferent 
places ;  and  while  a  schedule  remains  in  force  the  rates  of  charge  shall  not 
be  greater  nor  less  than  those  specified  in  the  schedule.  The  schedule  maj 
be  altered  from  time  to  time,  but  not  in  such  a  manner  as  to  conflict  with  any 
of  the  foregoing  provisions. 

The  remaining  sections  provide  for  recovery  of  damages,  penalties,  and 
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fines  in  case  of  a  violation  of  any  of  these  prohibitions  or  requirements  by 
a  railway,  or  its  officers  or  agents. 

The  proposed  statute,  as  it  seems  to  me,  falls  very  far  short  of  what  is 
needed  to  regulate  the  inter-state  railway  traffic  of  the  country.  It  well 
illustrates  the  inability  or  unwillingness  of  Congress  to  devote  the  care  and 
attention  to  the  details  of  important  administi'ative  measures  upon  which  their 
successful  operation  so  largely  depends.  Very  little  good  (if  any)  will  be 
accomplished  by  the  vague  and  general  prohibitions  of  this  bill. 
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sumption  of  fcici)  that  everything  incumbent  on  the  holder 
had  been  done  by  him. 

In  other  cases*  it  has  been  held  that  the  promise  was  evi- 
dence that  the  endorser  or  drawer  was  not  prejudiced  by  the 
neglect  to  give  him  notice,  or  that  due  notice  —  not  other- 
'wise  appearing —  had  actually  been  given. 

These  views  are  not  harmonious.     If,  after  a  drawer  or  en- 

* 

dorser  has  been  discharged  by  the  laches  of  the  holder,  he 
makes  a  new  promise  to  pay  the  bill  or  note,  and  this  new 
promise  is  regarded  as  a  present  waiver  ol  demand  and  notice, 
obviously  the  door  is  shut  to  further  enquiry ;  because,  by 
the  hypothesis,  he  occupied  at  one  time  such  relations  to  the 
holder  that  the  latter  by  diligence  might  have  fixed  his  liabil- 
ity, unconditionally  and  absolutely ;  and  if  at  any  subsequent 
time  he  can  do,  and  actually  does,  what  amounts  to  a  waiver 
of  this  diligence,  he  must  thereby  be  bound,  absolutely  and 
unconditionally. 

If  the  new  promise  be  regarded  as  laying  the  foundation 
of  a  cause  of  action  because  it  reposes  on  a  moral  consider- 
ation, the  enquiry  will  arise  as  to  the  reality  of  that  con- 
sideration ;  because  the  circumstances  of  different  cases  vary 
almost  infinitely,  and  sometimes  the  existence  of  any  con- 
sideration, moral  or  legal,  is  plainly  negatived. 

If  the  new  promise  be  regarded  as  evidence  (but  not  proofs 
of  the  liability  of  the  drawer  or  endorser  because  it  furnishes 
a  presumption  of  fact  either  that  the  drawer  or  endorser  has 
had  substantial,  though  not  formal,  notice,  or  that  he  has  not 
been  injured  by  the  omission  to  give  it,  all  the  anomalies  and 
inconsistencies  to  be  encountered  by  accepting  the  first  two 
views  will  be  obviated ;  and  that  this  is  the  true  solution  of 
the  question,  we  here  attempt  to  prove. 

When  suits  were  first  brought  in  an  English  court  against 
the  endorser  of  a  negotiable  note,  or  the  drawer  or  endorser 
of  a  bill  of  exchange,  it  was  held  that,  the  endorsement  or 

4  Lundie  v.  Robertson,  7  East,  231  ;  Gibbon  v.  Caggen,  2  Camp.  188,  Lord 
Ellenborough  delivering  the  opinion  in  these  cases ;  and  Taylor  v.  Jones,  2 
Camp.  105,  opinion  by  Bayley,  J. 
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paid  according  to  its  tenor,  a  plain  interest  in  knowing  that 
the  maker  is  in  default. 

Such  default  being  made,  in  either  case,  the  holder  of  the 
dishonored  paper  gives  immediate  notice  to  all  prior  parties, 
who  in  the  case  of  a  bill  of  exchange  will,  at  any  rate,  be 
the  drawer,  and  in  the  case  of  a  promissory  note,  the  first 
endorser ;  and  thereupon  the  liability  of  these  will  be  ren- 
dered absolute  to  pay  the  amount  of  the  bill  or  note  to  the 
holder.  By  drawing  or  endorsing  a  bill,  or  endorsing  a  note, 
the  drawer  or  endorser  only  incurred  a  conditional  liability. 
His  engagement  is  generally  understood  to  be,  "  I  will  pay 
you  [the  payee  or  endorsee]  the  amount  of  the  bill  or  note 
if  the  drawee  or  maker  fails  to  do  so,  and  you  duly  notify 
me  of  his  failure."  When  this  failure  has  occurred,  and  due 
notice  has  been  given,  this  contingent  is  converted  into  an 
absolute  liability;  or,  in  the  language  generally  used,  the 
drawer  or  endorser  is  said  to  be  **  fixed."  Thus  far  there  is 
no  dispute. 

But  if  the  holder  neglects  to  present  the  bill  or  note  for 
payment,  or,  payment  on  demand  not  being  made,  fails  to 
give  prompt  notice  of  dishonor  to  the  drawer  or  endorser, 
he  has  been  guilty  of  negligence  (or,  in  legal  phrase,  laches) 
well  calculated  to  injure  the  endorser  or  drawer;  and  under 
such  circumstances  he  cannot  claim  to  recover  against  the 
latter.  Very  clearly,  so  far  as  his  right  to  recover  depends 
on  the  performance  of  a  condition  he  has  neglected,  he  has 
no  standing  either  in  a  court  of  law  or  inforo  conscientice. 

It  has  been  said  that  when  the  question  of  the  liability  of 
a  drawer  or  endorser,  impleaded  by  a  holder  of  negotiable 
paper  who  had  been  guilty  of  laches,  first  engaged  the  atten- 
tion of  Westminister  Hall,  the  enquiry  as  to  the  existence, 
and  perhaps  as  to  the  amount^  of  damage  sustained  by  the 
defendant  was  submitted  in  all  cases  to  the  triers  of  the  fact. 
The  plaintiff  was  not  compelled,  in  the  first  instance,  to 
prove  that  he  had  been  diligent.  It  rested  with  the  defendant 
to  show  that  he  had  been  damaged  by  the  want  of  diligence. 
Accordingly,  it  was  not  enough  to  show  that  defendant  had 
received  no  notice  of  the  dishonor  of  the  paper.  The  evi- 
voL.  4,  NO.  3 — 27 
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dence  must  also  show  that  he  had  been  injured  by  want  of 
notice.* 

While  this  was  the  rule  of  law,  the  engagement  of  the 
drawer  or  endorser  was  very  different  from  what  it  now  is. 
It  must  then  have  been,  "I  will  pay  the  amount  if  the 
drawer  or  maker  fails  to  do  so,  and  if  I  am  not  damaged  by 
your  failure  to  notify  me  of  his  neglect." 

While  this  was  the  rule  of  law,  a  question  of  enormous 
complexity  was  likely  to  arise  in  every  instance  in  which 
notice  was  not  given ;  and  we  are  hardly  at  liberty  to  doubt 
that  the  resulting  inconvenience  had  a  powerful  influence  in 
modifying  the  rule.  It  must  have  become  plain  that  the 
administration  of  justice  was  incompatible  with  this  view  of 
the  law.  It  is  probable  that  juries  were  too  ready  to  find 
against  the  person  whose  name  was  on  the  bill,  and  in  favor 
of  the  holder  who  had  paid  value  for  it,  without  due  con- 
sideration of  the  merits  of  what  was  probably  considered  a 
technical  defence ;  and  it  must  have  been  extremely  difficult 
in  many  cases  to  estimate  the  amount  of  injury  occasioned 
by  the  negligence  of  the  holder,  when  some  damage,  though 
perhaps  but  trifling  damage,  had  been  incontestably  sus- 
tained by  the  defendant.  Hence  it  became  necessarj'^  to 
throw  additional  guards  around  the  latter.  The  rule  which 
the  writer  of  this  article  considers  to  be  deducible  from  the 
best-reasoned  decisions  is  that,  if  the  drawer  or  endorser  was 
in  any  degree  damaged  by  the  laches  of  the  holder,  the 
action  of  the  latter  was  gone;  and  that  the  drawer  or 
endorser  should  be  conclusively  presumed  to  be  so  damaged 
in  all  cases  except  two :  one  of  these  was  when  the  drawer 
had  no  funds  in  the  hands  of  the  drawee ;  the  other  was 
when  the  drawer  or  endorser,  after  being  discharged  from 
his  liability,  made  a  new  promise  to  pay  the  amount  of  the 
bill  or  note  to  the  holder. 

In  the  first  of  these  cases  the  drawer  would  have  noihinz 
at  risk,  and  could  not,  by  possibility,  be  damaged  by  the 

*  Moggadara  V.  Holt,  i  Show.  313,  above  cited;  s.  r.,  12  Modern,  15,  bet 
called  Meggadon  v.  Holt.     Decided  in  i69i« 
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want  of  notice  to  withdraw  that  nothing  from  an  insecure 
place  of  deposit.  In  such  a  case,  conclusive  evidence,  not 
admitting  of  misconstruction  by  honest  men,  could  be  given 
that  damage  to  the  drawer  was  out  of  the  question. 

In  the  second  of  these  cases  the  courts  seem  to  have 
thought  it  safe  to  allow  a  man  to  declare  whether  he  was 
damaged  or  not ;  and,  however  strong  the  presumption  was 
of  his  having  been  damaged,  to  permit  him  to  negative  a 
fact  he  had  so  direct  an  interest  in  affirming.  It  must  be 
remembered  that,  when  this  rule  was  adopted,  no  interested 
person  was  allowed  to  testify ;  still  less  was  any  party  per- 
mitted to  make  out  a  cause  of  action  by  his  own  evidence. 
It  did  not  seem  an  unreasonable  thing  to  give  weight  to  a 
man's  own  declaration  that,  notwithstanding  an  apparent 
failure  to  convert  a  contingent  into  an  absolute  liability,  he 
considered  himself  liable.  The  inference  was  not  only  nat- 
ural, but  almost  inevitable,  that  the  condition  on  which  his 
liability  depended  had  really  occurred,  in  substance  if  not  in 
form,  when  he,  knowing  the  formal  failure  to  perform  a  con- 
dition necessary  to  fix  his  liability,  promised  to  be  answerable 
as  if  it  had  been  rigorously  performed.  Such  conduct  is  not 
consistent  with  any  belief  on  the  part  of  the  promiser  that 
he  had  sustained  the  least  injury  from  the  omission  of  what 
must  have  been  regarded  a  mere  idle  ceremony.  There  was, 
therefore,  excellent  reason,  not  for  regarding  this  promise 
as  a  conclusive,  unquestionable  obligation,  but  for  consider- 
ing that  it  opened  the  door  to  the  enquiry  whether  in  fact  the 
drawer  or  endorser  had  been  damaged  by  the  want  of  notice. 
The  promise,  of  itself,  afforded  a  presumption  that  he  was 
not  damaged  ;  not  a  conclusive,  invincible  presumption,  but 
one  sufficiently  strong  to  repel  the  presumption  of  damage 
resulting  from  the  laches,  so  as  to  open  the  question  of  fact 
to  intelligent  enquiry. 

As  already  stated,  this  is  believed  to  be  the  only  logical 
effect  of  a  new  promise  after  the  occurrence  of  laches  suffi- 
cient to  discharge  the  drawer  or  endorser.  It  may  be  sup- 
posed to  be  evidence  that  the  drawer  or  endorser  has  not 
been  injured  by  the  laches;  and  if  he  has  not  been  injured, 
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the  moral  obligation  to  pay  to  the  holder  the  amount  of  the 
bill  or  note  remaining  intact,  the  new  promise  is  supported 
by  this  consideration,  and  binds  the  promiser  more  effectu- 
ally than  a  new  promise  will  revive  a  debt  discharged  by  the 
Bankrupt  Act,  or  one  barred  by  the  statute  of  limitations. 
But  if  the  evidence  shows  that  the  promiser  was  mistaken  — 
that  he  was  unmistakably  damaged  by  the  laches  —  then  it  is 
conceived  that  the  new  promise,  however  clearly  proved,  is 
nudum  pactum  so  far  as  it  was  supposed  to  rest  on  this  moral 
consideration;  and,  unless  some  new  consideration — some 
consideration  dehors  the  bill  or  note  —  be  shown,  no  liability 
can  be  founded  on  such  an  expression  of  intention. 

If,  indeed,  the  new  promise  be,  as  it  has  been  sometimes 
said,  a  waiver  of  demand,  and  refusal,  and  notice,  the  proof  of 
the  new  promise  must,  without  more,  conclude  the  defendant 
Demand,  refusal,  and  notice  to  the  drawer  or  endorser  at  the 
time  would  certainly  have  converted  his  conditional  into  an 
absolute  undertaking ;  and  if  he  has,  prior  to  the  time  when 
such  demand  should  have  been  made,  waived  the  making  of 
it,  he  cannot  complain  that  something  was  omitted  which  he, 
at  the  time  when  he  might  have  had  it  by  speaking,  or  even 
remaining  silent,  declared  his  preference  for  not  having.  But 
when  judges  speak  of  something  subsequently  done,  as  a  waiver 
of  something  neglected  in  its  proper  order,  they  surely  use 
language  with  little  regard  to  clearness  of  idea.  While  a 
thing  may  yet  be  done,  it  is  competent  for  him  who  has  an 
interest  in  its  doing  to  waive  its  actual  performance ;  and  if 
such  waiver  be  made,  the  party  making  it  is  estopped  to  ob- 
ject to  its  not  being  performed.  By  his  own  act  he  pre- 
vented some  one  from  doing  it,  and  it  would  be  monstrous 
if  he  could  afterwards  take  advantage  of  its  remaining  un- 
done. 

The  doing  of  the  supposed  omitted  matter  being  a  condi- 
tion of  the  liability  of  the  defendant,  and  that  condition 
being  wanting,  the  defendant  is  presumably  discharged  from 
the  liability,  and  the  question  is  as  to  the  means  by  which 
this  discharge  can  be  negatived.  This  may  be  done,  as  it 
seems  to  us,  in  only  one  practical  way,  and  that  is  by  show- 
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ing  that  the  defendant  was  not  injured  by  the  omission     It  is 
wholly  impossible  to  find  place  here  for  the  application  of 
the   principle  of  waiver.     A  waiver  is  only  operative  as  an 
estoppel.    While  it  is  yet  in  the  power  of  A  to  perform  a  con- 
dition which  in  the  special  case  may  be  entirely  idle  and  use- 
less, his  obligee  may,  gratuitously,  waive  its  performance.    But 
words  must  change  their  meaning  if,  after  the  non-perform- 
ance of  the  condition  has  presumably  changed  the  relations 
of  the  parties,  the  promise  of  the  party  discharged  to  hold 
himself  bound   can  be  designated  as  a  waiver  of  a  matter 
which,  whether  important  or  unimportant  at  the  moment  it 
should  have  been  performed,  is  now  beyond  the  reach  of 
human  exertion.     No  effort  can  bring  back  the  past.     No 
energy  could  enable  the  plaintiff  to  do  to-day  what,  in  order 
to  the  perfecting  of  his  legal  rights,  should  have  been  done 
yesterday  at  latest,  and  nothing  seems  more  undeniable  than 
that,  unless  it  can  be  shown  that  the  doing  of  it  was  wholly 
immaterial^  the  defendant,  whose  old  contract  has  been  dis- 
charged, can  only  be  held  by  a  new  contract.     But  for  such  a 
contract  a  mere  promise  will  not  suffice  ;  the  promise  must  rest 
on  a  consideration,  or  it  will  be  nudum  pactum.     If,  indeed,  it 
can  be  rigorously  shown  that  the  thing  omitted  was  wholly 
immaterial  (as  will  be  proved  when  the  drawer  had  no  effects 
in  the  hands  of  the  drawee),  then  the  omission  is  of  no  conse- 
quence.    If  this  cannot  be  rigorously  shown,  yet  if  the  pre- 
sumption of  materiality  be  so  far  repelled  that  evidence  may 
be  taken  on  the  question  whether  actual,  tangible,  visible  loss 
resulted  from  the  omission,  the  jury  will  be  at  liberty  to  weigh 
the  opposing   testimony.     But  the  only  mode  in  which  the 
presumption  of  the  materiality  of  the  omitted  condition  can 
be  repelled,  in  cases  where  demand  and  notice  are  necessary 
and  have  been  omitted,  is  by  the  admission  of  the  defend- 
ant, signified  by  his   new   promise.     But   this  new  promise 
only  repels  the  presumption  of  damage.     If  nothing  more  be 
shown,  then  of  course  the  plaintiff  must  have  a  verdict  —  the 
new  promise  may  be  regarded  as  tending  to  show  that  the  de- 
fendant was  not  damaged  by  want  of  notice ;  and  this  may  re- 
sult either  from  his  having  had  no  funds  in  the  hands  of  the 
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drawee  or  from  his  having  had,  substantially,  such  notice  as 
enabled  him  to  withdraw  them. 

It  is  to  be  lamented  that  courts  have  not  been  more  care- 
ful as  to  the  grounds  on  which  they  have  given  weight  to 
an  unsupported  new  promise  by  a  drawer  or  endorser,  after 
his  discharge  by  the  laches  of  the  holder.  Especially  is  it 
regrettable  that  they  have  ever  permitted  themselves  to  use 
language  so  little  precise  as  to  speak  of  the  new  promise, 
made  after  the  opportunity  for  diligence  has  passed  irrecov- 
erably away,  as  being  a  waiver  of  diligence.  In  fact,  this 
word  has  been  very  vaguely  used,  and  perhaps  one  of  its 
recommendations  has  been  that  it  saved  him  who  employed 
it  the  trouble  of  defining  his  meaning.  Instead  of  ascer- 
taining the  true  import  and  significance  of  a  new  promise, 
many  judges  have  contented  themselves  with  saying  oracu- 
larly that  it  amounted  to  "  a  waiver."  A  "  waiver  "  of  what  ? 
Can  a  man  waive  an  accomplished  fact?  He  surely  can- 
not. He  may,  by  admitting  it,  waive  formal  and  rigorous 
proof  oi  the  fact,  if  he  is  well  satisfied  that  the  other  side 
can,  if  put  to  the  task,  furnish  such  proof.  But  all  this  as- 
sumes that  the  fact  exists,  and  is  capable  of  proof — the  ex- 
pense of  which  no  one  is  interested  in  incurring.  Therefore 
the  proof  is  waived  ;  or,  the  fact  is  admitted.  On  the  other 
hand,  so  long  as  any  act  necessary  to  charge  a  drawer  or  en- 
dorser remains  in  fieri,  the  person  entitled  to  insist  on  it  can 
waive  or  dispense  with  its  performance ;  which  is  the  only 
just  sense  in  which  the  term  can  be  employed.^  But  when  the 
thing  is  either  done  or  not  done,  a  promise  made  on  the  ex- 
press assumption  that  it  has  not  been  done  cannot,  without 
unpardonable  looseness  of  expression  and  ideas,  be  said  to 
zvaive  the  doing  of  it.  As  before  stated,  it  can  only  be  an 
admission  that  the  not  doing  of  it  has  not  prejudiced  the 
promiser.  If  it  be  not  thus  construed,  it  must  be  the  gratui- 
tous assumption  of  a  new  obligation,  notwithstanding  the 
absence  of  the  circumstance  which  would  otherwise  furnish 
a  moral  support  or  consideration  for  the  contract ;  and  this, 

7  See  Sigerson  v.  Mathews,  20  How.  496. 
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as  we   have  seen,  is  nudum  pactum^  and  can  never  be  the 
basis  of  an  action. 

A  recent,  and  in  many  respects  a  valuable,  treatise  on  the 
Law  of  Negotiable  Instruments*  declares  the  law  on  this 
subject  to  be  settled  both  in  England  and  America,  and 
states  it  thus  :  "  Promises  to  pay,  after  maturity,  or  ackowl- 
edgment  of  continued  liability  and  obligation  to  pay,  with 
knowledge  that  the  usual  steps  of  demand,  protest,  or  notice 
were  not  duly  taken,  are  almost  univ.ersally  regarded  as 
absolutely  fixing  the  liability  of  the  drawer  or  endorser 
making  them ;  he  will  not  be  afterwards  permitted  to  set  up 
the  defence  that  demand  or  protest  was  not  made  in  point  of 
fact,  or  notice  not  given.  The  doctrine  as  thus  laid  down 
is  settled  in  England  and  in  the  United  States  —  indeed,  wher- 
ever the  law-merchant  prevails." 

It  is  remarkable  that,  except  in  the  treatise  just  cited,  in  the 
notes  to  Kent's  Commentaries  (vol.  3,  p.  113,  nth  ed.),  and 
in  Parsons  on  Bills  and  Notes,  will  be  found  the  only  refer- 
ence to  one  of  the  best-reasoned  decisions  on  this  subject. 
Reference  is  made  to  the  case  of  Donnelly  v.  Howie,  Hayes 
&  Jones'  Irish  Exch.  Rep.  436.  No  reference  is  found  to  this 
case  in  the  treatises  of  Chitty,  Byles,  Bagley,  Edwards,  or 
Story.  But  both  Story  and  Parsons  speak  with  approval 
of  the  same  line  of  argument  that  the  Irish  Court  of  Ex- 
chequer adopted;  and  Cowen,  J.,  in  the  case  of  Com- 
mercial Bank  v.  Hughes,^  delivers  an  admirable  opinion 
founded  on  a  recognition  of  the  same  principles  that  are 
asserted  by  that  judgment,  which  was  rendered  in  1833.  Mr. 
Justice  Cowen's  decision  was  made  in  1837.  He  decided 
that  a  drawer  of  a  bill  is  not  discharged  from  liability  by  the 
omission  of  the  holder  to  make  the  demand  and  give  notice, 
etc.,  where  it  is  clearly  shown  that  no  injury  has  been  sus- 
tained in  consequence  of  the  omission ;  but  that  injury 
will  be  presumed  unless  all  possibility  of  it  be  disproved. 
If  this  were  all,  the   citation  of  the  case  would   scarcely 

^  Daniel  on  Negotiable  Instruments,  sec.  1147. 
9  17  Wend.  94. 
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be  justifiable.  But  the  learned  and  most  painstaking  jurist 
who  delivered  the  opinion,  by  the  reasoning  he  employs, 
makes  the  liability  of  the  endorser  or  drawer,  in  every  case 
of  laches  on  the  part  of  the  holder,  depend  on  the  answer  to 
the  inquiry.  Has  the  drawer  or  endorser  been  damaged  by 
the  laches?  If  nay,  he  is  not  discharged  at  all.  If  yea,  he 
is  absolutely  discharged  ;  and  no  nudum  pactum  c^n  give  the 
holder  a  right  of  action  against  him  in  respect  of  the  bill  or 
note. 

The  case  of  Donnelly  v.  Howie  is  so  interesting  that  it  is 
here  fully  reported.  It  was  assumpsit  by  endorsee  against 
endorser  of  a  bill  for  £yS  6^.  52  //.,  dated  November  22, 
1 83 1,  payable  eight  months  after  date,  drawn  by  Corrigan,  to 
his  own  order,  on  one  Fleming.  It  was  endorsed  by  Corrigan 
to  defendant,  and  by  him  to  plaintiff.  At  the  trial,  before 
Joy,  C.  B.,  plaintiff's  witness,  who  was  his  book-keeper, 
proved  the  handwriting  of  defendant ;  that  plaintiff  cashed 
the  bill  for  defendant ;  that  witness  by  mistake  entered  the 
bill  as  payable  August  25,  1832,  instead  of  July  25,  1832; 
that  the  bill  was  not  protested  until  August  25,  1832;  that 
witness  called  at  Donnelly's  office,  told  him  the  bill  had  not 
been  properly  demanded,  and  said  that  one  merchant  should 
not  take  advantage  of  another ;  defendant  said  he  would  pay 
the  bill,  but  had  not  the  money  then ;  he  afterwards  said  he 
would  not  pay  unless  reimbursed  by  the  prior  endorser. 
The  acceptor  was  insolvent.  Counsel  for  defendant  objected 
that  this  promise  was  nudum  pactum.  The  court  directed  a 
verdict  for  plaintiff,  but  allowed  defendant  to  move  for 
having  it  entered  in  his  favor,  or  for  a  nonsuit ;  and  the  court 
in  banc  called  on  plaintiff  to  support  the  verdict.  His 
counsel  argued  :  **  A  promise  by  endorser  to  pay,  after  know- 
ing that  there  has  been  laches,  is  sufficient  to  charge  him." 
[Joy,  C.  B. :  "A  promise  to  pay  is  only  prima-facie  evidence 
that  everything  necessary  to  charge  the  promiser  has 
been  done.  Here,  plaintiff  has  disproved  this."]  Counsel 
proceeded :  "  Then  the  objection  is  that  want  of  due  pre- 
sentment was  shown  by  plaintiff.  In  Haddock  v.  Bury,  7 
East,  236,  it  is  not  said  on  which  side  the  irregularity  ap- 
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peared.  In  Whellaker  v.  Morris  it  appeared  on  plaintiff's 
side.  In  both  cases  defendant  was  held  liable.  Endorser 
may  waive  performance  of  condition ;  a  promise  to  pay  is  a 
waiver."  [Smith,  B. :  If  it  be  a  waiver,  plaintiff  must  recover; 
but  if  only  prima-facie  evidence,  it  is  liable  to  be  rebutted, 
and  here  it  is  so  rebutted.  Joy,  C.  B. :  In  Lundie  v.  Robert- 
son, 7  East,  231,  Lord  EUenborough  held  that  a  promise  was 
merely  prima-facie  evidence.  In  Greenway  v.  Hendley,  4 
Camp.  52,  and  Gunson  v.  Metz,  i  B.  &  C.  193,  it  was  held 
merely  prima  facie,'] 

Per  curiam^  Joy,  C.  B. :  Either  the  judges  have  been  inac- 
curate, or  have  been  inaccurately  reported,  or  opinion  has 
fluctuated.  In  Standage  v.  Creighton  5  C.  &  P.,  Denman, 
C.  J.,  held  that  a  promise  to  pay  part  was  not  sufficient 
evidence  that  all  things  necessary  had  been  done ;  and 
nonsuited  plaintiff.  If  such  a  promise  were  a  waiver,  the 
decision  was  wrong.  But  waiver  in  such  a  case  is  unintelli- 
gible when  defendant  has  been  absolutely  discharged  by 
neglect  of  plaintiff.  A  person  may  waive  the  communication 
of  a  fact,  but  I  do  not  understand  how  he  can  waive  its 
existence.  This  doctrine  of  waiver  is  new-fangled,  and 
would  be  very  prejudicial  to  commercial  interests.  There 
can  be  no  pretence  of  moral  obligation  of  defendant ;  for  by 
fault  of  holder  all  recourse  over  is  lost  to  him. 

Smith,  B.,  concurred:  The  promise  of  endorser  \s  prima- 
facie  evidence  that  everything  needful  has  been  done;  no 
more. 

Pennefeather,  B..  concurred,  and  there  was  judgment  for 
defendant. 

In  Lawrence  v.  Ralston,  3  Bibb,  102,  it  was  held  that  such 
a  new  promise,  unless  supported  by  some  new  considera- 
tion, was  nudum  pactum  and  void. 

In  Cathcart  v.  Gibson,  i  Rich.  102,  decided  in  1844,  it  was 
held  that  first  and  second  endorsers  of  an  accommodation 
note  were  not  jointly  liable  as  sureties  of  the  maker ;  and 
when,  after  protest  of  such  a  note,  the  second  endorser 
agreed  to  pay  half  the  note,  and  jointly  with  the  first  wrote  a 
letter  to  the  holder  stating  such  an  agreement  and  asking  for 
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indulgence,  which  was  granted,  and  afterwards  the  first 
endorser  paid  the  whole,  and  sued  the  second  endorser  for 
contribution,  held^  that  the  agreement  was  nudum  pactufn. 

In  Huntington  v.  Harvey  4  Conn.  124,  decided  in  1821,  it 
was  held  that  a  promise  to  pay,  by  an  endorser  of  a  non- 
negotiable  note,  after  being  discharged  by  the  laches  of  the 
holder,  is  void  for  want  of  consideration. 

When  the  courts  first  ruled  that  a  new  promise  would 
revive  a  debt  barred  by  the  statute  of  limitations,  they  were 
certainly  unmindful  of  the  fundamental  principle  that  there 
must  be  a  consideration  for  every  valid  promise,  and  that 
without  such  a  consideration  no  action  could  be  main- 
tained upon  it.  In  order  to  give  effect  to  this  new  prom- 
ise, the  courts  resorted  to  the  theory  that  the  debtor, 
though  discharged  by  the  statute,  was  still  morally  bound 
to  pay  the  debt;  that  is,  that  it  was  immoral  for  any 
one  to  plead  the  statute.  This  was  a  most  unjustifiable 
judicial  commentary  on  the  acts  of  the  law-making  power, 
and  would  not  be  tolerated  at  this  day.  It  was  a  palpable 
evasion  of  the  statute.  This  purpose,  in  some  of  the  earlier 
decisions,  was  hardly  disguised;  but  of  late  years  judges 
have  been  careful  and  emphatic  in  disclaiming  any  such  rule 
of  action.  The  same  judges  have,  however,  frequently 
acknowledged  the  binding  effect  of  decisions  resting  on  this 
erroneous  ground. '° 

When  the  statute  declares  that  under  certain  circumstances 

*°  Some  of  the  earlier  decisions  on  the  statute  of  limitations  are  simply  shocks 
ing.  The  defendant  meeting  the  plaintiff,  said  to  him :  '*  What  an  extravagant 
bill  you  have  delivered  to  me !  "  Held,  per  Kenyon,  C.  J.,  to  be  a  sufficient 
acknowledgment  to  avoid  the  bar  of  the  statute.  Lawrence  v.  Wonall,  Peake  N. 
P.  C.  93. 

In  Bryan  v.  Horseman,  4  East,  599,  which  was  assumpsit  for  wheat  sold  and 
delivered,  limitations  was  pleaded ;  and  a  new  promise  was  replied.  It  appeaired 
at  the  trial  that,  when  served  with  process,  defendant  said,  "  I  do  not  consider  that 
I  owe  anything,  for  it  is  more  than  six  years  since  the  sale.  The  wheat  was  de- 
livered, and  I  have  paid  all  but  ^^26."  The  defendant  objected  to  this  evidence 
as  irrelevant,  stating  that  it  amounted  to  no  more  than  was  stated  in  the  plea  of 
the  statute.  Lord  Ellenborough,  C.  J.,  was  of  opinion  that,  according  to  the 
earlier  decisions,,  this  acknowledgment  (?)  was  sufficient  to  avoid  the  bar.  His 
lordship  admitted  that,  if  the  matter  were  res  integra,  he  should  be  of  a  different 
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a  man  is  discharged  from  all  liability,  he  is,  as  to  the  original 
cause  of  action,  a  new  creature.  It  is  gone ;  it  has  no 
existence  of  which  the  law  can  take  notice ;  and  to  make 
anything  thus  abolished  a  consideration  for  a  new  promise  is 
to  impart  to  it  arbitrarily,  by  judicial  legislation,  a  quality  of 
which  the  only  department  clothed  with  the  right  to  legis- 
late at  all  has  carefully  deprived  it.  To  do  this  is,  in  plain 
terms,  usurpation, 

A  returning  sense  of  propriety  has  led,  as  we  have  already 
remarked,  the  courts  to  repudiate,  with  care,  the  suggestion 
that  they  were  at  liberty  to  construe  ^'itntk  rigor''  a  statute 
of  limitations,  and  to  show  themselves  opposed  to  the  policy 
which  dictated  it.  Something  of  the  same  sort  has  been 
observed  with  respect  to  the  statute  for  the  prevention  of 
frauds  and  perjuries.  The  silent  and  beneficent  operation  of 
acts  like  these,  in  hundreds  of  cases,  passes  unnoticed.  In 
some  individual  instance  a  person  will  be  found  to  complain 
of  what  he  thinks  their  unjust  consequences,  and  much  clamor 
will  naturally  arise  in  such  case  from  the  unthinking  sufferer. 
But  that  courts  which  have  an  opportunity  of  observing  the 
general  working  of  such  acts  should  join  in  thus  protesting 
against  their  exceptional  consequences  is  deplorable.  No 
one  possessed  of  the  capacity  to  observe  and  to  compare 
cases  can  have  failed  to  see  that  the  utmost  which  any  law  can 

opinion.  There  was  a  further  discussion  of  the  matter  on  the  motion  for  a  new 
trial,  but  the  ruling  at  the  trial  was  adhered  to  by  the  whole  bench. 

In  Rucker  v.  Hannay,  4  East,  604,  in  no{j,s,  is  a  mention  of  a  case  where  de- 
fendant made  a  motion  for  leave  to  plead  the  statute,  and  filed  an  affidavit  in 
support  of  it  that  "  since  the  bill  of  exchange  on  which  the  action  was  brought 
became  due,  which  was  more  than  six  years  before,  no  demand  had  been  made 
on  him  for  payment.''     Held,  a  sufficient  acknowledgment  to  remove  the  bar. 

But  in  this  country,  and  especially  of  late  years,  the  decisions  have  been  more 
conformable  to  the  statute,  and,  we  may  add,  to  common  sense.  A  mere  ac- 
knowledgment, not  coupled  with  an  express  promise  to  pay,  will  not  revive  a 
debt  at  this  day.  In  Missouri,  particularly,  our  statute  has  declared  a  new 
promise,  however  explicit,  insufficient  to  revive  a  debt  unless  it  be  in  writing. 
Rev.  Code  1845,  p.  720,  ch.  109,  art.  3,  sec.  13.  In  some  of  the  states  the 
courts  have  pointedly  expressed  their  disinclination  *<  to  make  any  further  inroads 
upon  the  statute."  Marshall  v.  Dalleber,  5  Conn.  486;  Hainson  v.  Handly,  i 
Bibb,  443 ;  Ormsby  v.  Letcher,  3  Bibb,  269. 


NEGOTIABLE   PAPER.  421 

dtcere^  et  jus  non  dare**  to  have  treated  the  right  and  the 
remedy  as  being  alike  taken  away  by  the  statute.  In  our 
system  of  laws  a  fundamental  maxim  has  always  been,  "  Ubi 
Jus,  ibi  remediumy  For  courts  of  justice  to  go  out  of  their 
way  to  declare  that  the  right  and  the  remedy,  which  our 
jurisprudence  declares  to  be  inseparable,  had  been  dissociated 
by  the  act  of  a  coordinate  department  of  government  was 
as  little  consistent  with  the  rules  of  logic  as  with  the  obliga- 
tions of  comity.  When  a  right  of  action  is  barred,  what  re- 
mains of  that  which  was  lately  a  chose  in  action  ?  It  is  no 
longer  in  existence.  It  is  hardly  becoming  in  courts,  if  this 
consequence  results  from  the  expression  of  the  sovereign 
will  embodied  in  a  statute,  to  denounce  the  morality  of  the 
measure.  If  the  act  contravenes  no  paramount,  organic  law, 
in  a  system  like  ours,  or  if,  in  such  a  system  as  that  of  Great 
Britain,  it  is  the  expression  of  the  will  of  a  body  which  has  no 
limits  to  its  power,  courts  of  law  have  but  one  duty  to  per- 
form ;  and  they  are  guilty  of  an  impertinence  if  they  impo- 
tently  rail  against  those  features  of  a  legislative  act  which  do 
not  affect  its  legal  force,  and  in  respect  of  which  they  have 
no  jurisdiction. 

Ninety-nine  times  in  the  hundred,  moreover,  the  factious- 
ness which  prompts  to  such  irrelevant  criticism  is  yoked  with 
bad  reasoning.  This  is  true  in  a  marked  degree  in  respect 
to  what  has  fallen  from  the  bench  in  former  days  touching 
the  statute  of  limitations.  When  the  right  of  action,  or  the 
remedy  by  action,  is  taken  away  with  respect  to  any  demand, 
its  legal  value  is  entirely  destroyed.  It  cannot  be  said  to 
retain  any  legal  force ;  and  if,  under  such  circumstances,  the 
party  discharged  from  the  obligation  of  a  contract  should 
make  a  new  promise  to  perform  it,  a  clear  case  of  a  promise 
resting  on  no  consideration  appears.  We  may,  however, 
imagine  a  cause  of  action  which  is  liable  to  be  barred  by  the 
lapse  of  a  given  time,  and  the  conference  between  the  par- 
ties to  it  when  only  a  part  of  that  time  has  elapsed.  At  this 
juncture  the  party  entitled  to  enforce  it  by  suit,  and  preparing 
to  do  this,  is  requested  by  the  other  to  forbear  for  a  specified 
period,  giving  assurances  that  at  its  expiration  payment  will 
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be  made ;  and  time  is  given  accordingly.  Such  a  promise 
ought  to  be  upheld,  for  there  would  be  a  consideration  for 
it,  viz.,  the  forbearance  of  suit.  If  the  full  period  had  passed 
before  any  such  promise,  quite  a  different  case  would  be  pre- 
sented. Have  these  two  cases  been  confounded  in  the 
minds  of  judges  when  they  have  declared  that  the  consider- 
ation for  the  new  promise  is  the  moral  obligation  to  pay  the 
old  debt  ?  We  cannot  tell ;  it  seems  probable.  But,  however 
this  may  be,  it  is  the  reverse  of  logical  to  treat  even  such  a 
case  as  that  in  which  the  new  promise  to  pay  occurs  after  the 
legal  liability  is  barred  by  the  statute  as  analogous  to  that  in 
which  a  new  promise  to  pay  follows  the  discharge  of  a  drawer 
or  endorser  by  the  laches  of  the  holder  of  a  negotiable  instru- 
ment, if  the  commonly-received  rule  as  to  their  relations  be 
correct  doctrine.  In  the  first  of  these  cases  there  was,  at  one 
time,  a  legal  liability,  though  it  has  been  subsequently  wiped 
away  by  the  statute ;  and  there  is  some  color  for  speaking  of 
this  liability  as  revived  by  the  new  promise.  It  once  had  life ; 
and,  though  now  destroyed,  if  made  to  live  at  all  after  this 
destruction,  life  will  have  been  restored  to  it.  But  in  the 
case  of  the  drawer  or  endorser  of  a  negotiable  instrument 
the  holder  of  which  has  been  guilty  of  laches,  there  never 
has  been  any  legal  liability,  if,  as  before  suggested,  the  ordi- 
nary view  of  their  relations  be  the  true  one.  The  condition 
on  which  the  drawer  or  endorser  was  to  be  liable  has  never 
occurred.  His  liability  has  never  become  yJjr^//,  and  there  is 
a  very  plain  ignoratio  elenchi  in  speaking  of  the  revival,  by  a 
new  promise,  of  that  which  previously  did  not  exist  at  all. 
If,  upon  making  such  promise,  the  drawer  or  endorser  is 
legally  bound  to  observe  it,  under  such  a  rule  as  to  the  rela- 
tions of  the  parties,  it  is  a  creation,  not  a  revival,  of  a  liability; 
and  the  looseness  of  phrase  and  reasoning  which  has  marked 
the  utterances  of  judges  on  this  subject  is  not  a  little  regret- 
table. 

It  may  be  very  unbecoming  that  any  one  should  make  a 
formal  promise  and  then  set  up  by  way  of  excuse  for  non- 
performance that  no  consideration  existed  for  making  it ;  but 
it  can  hardly  be  contended  that  courts  of  justice  sit  for  the 
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enforcement  of  aesthetic,  or  even  of  moral,  rules.  That  no 
gratuitous  promise  is  binding  is  a  legal  principle  as  familiar 
as  any  connected  with  the  law  of  contracts,  and  numberless 
decisions  have  proceeded  upon  it.  No  one,  it  is  presumed, 
is  hardy  enough  to  propose  to  abolish  this  rule  of  decision, 
and  it  is  not  perceived  that  there  can  be  any  consistency  in 
adhering  to  it  in  one  class  of  cases  and  disregarding  it  in 
another. 

But  it  may  be  said  that  it  has  been  repeatedly  decided 
that  a  new  promise  made  by  an  endorser  or  drawer,  who  has 
been  discharged  by  the  laches  of  the  holder  of  a  bill,  renders 
the  drawer  or  endorser  liable,  notwithstanding  that  laches ; 
and  to  hold  otherwise  now  will  unsettle  a  fixed  rule  of  com- 
mercial law. 

The  importance  of  stability  in  judicial  decisions  is  not  to 
be  denied;  but  it  is  believed  that  all  that  is  valuable  in  the 
spirit  of  the  decisions  referred  to  may  be  retained,  and  the 
rule  of  commercial  law  made  intelligible  and  consistent,  by 
an  analysis  of  the  principal  cases  and  the  elimination  from 
them  of  hasty  and  ill-considered  dicta. 

If  the  new  promise  be  regarded  as  such  evidence  that  the 
promiser  has  not  been  injured  by  the  laches  of  the  holder  as 
to  impose  on  the  promiser,  if  he  would  defeat  its  effect,  the 
burden  of  proving  affirmatively  that  he  has  been  injured  by 
that  laches,  it  is  believed  that  every  demand  of  justice,  every 
obligation  to  respect  precedent,  will  be  fully  answered.  In 
very  rare  cases  has  actual  damage  resulted  from  the  laches. 
But  sometimes  this  has  occurred;  and,  if  principle  be  re- 
spected, a  different  view  should  be  taken,  by  the  law,  of  a  case 
in  which  the  damage  is  made  to  appear,  from  that  in  which 
there  is  nothing  to  repel  the  presumption,  arising  from  the 
new  promise,  that  there  has  been  no  damage.  The  sym- 
metry of  judicial  decisions  will  be  left  unharmed  by  such  a 
mode  of  treating  the  subject,  and  the  ruling  of  the  courts 
will,  at  the  same  time,  be  reconciled  with  every  principle  of 
logic. 

In  the  case  of  Salisbury  v.  Renick,  44  Mo.  554,  is  an 
example  of  such  actual  damage.  Renick  &  Co.  had,  in  June, 
1857,  sold  a  bill  of  exchange  on  New  York,  payable  at  sight 


424  NEGOTIABLE   PAPER. 

to  Salisbury,  who  was  going  to  the  East.  At  that  time,  and 
always  up  to  August  24,  1857,  Renick  &  Co.,  the  drawers, 
had  large  assets  in  the  hands  of  their  New  York  corre- 
spondents, the  drawees.  On  August  24,  1857,  a  monetar>'' 
panic  commenced  in  New  York,  and  these  correspondents 
failed,  with  about  ^100,000  of  the  money  of  Renick  &  Co.  in 
their  hands.  This  loss  fell  heavily  on  Renick  &  Co.,  and 
compelled  them,  after  a  fruitless  attempt  to  make  head 
against  the  disaster,  to  stop  payment.  Early  in  October, 
Salisbury  returned  from  the  East,  called  on  Renick  &  Co., 
produced  this  bill  of  exchange  (which  the  payee  had  kept  in 
his  pocket  ever  since  its  purchase),  and  gave  Renick  & 
Co.  the  first  information  they  ever  had  that  it  had  not  been  in 
due  time  presented  and  paid.  The  evidence  as  to  what 
passed  at  the  interview  is  contradictory.  Salisbury  testified 
that  Renick,  after  hearing  his  statement,  promised  to  pay  the 
bill.  Renick  declared  that  he  was  irritated  at  the  unreason- 
ableness of  the  demand,  and  gave  a  very  flat  negative  to 
Salisbury's  request.  Here  was  a  case  in  which  the  laches 
of  the  holder  had  been  plainly  and  unmistakably  productive 
of  damage  to  the  drawer.  The  defendant  asked  the  Circuit 
Court  to  declare  that,  even  if  such  a  promise  as  plaintiff 
alleged  had  been  made  by  defendant,  it  was  nudum  pactum. 
The  court  refused  to  give  this  instruction,  and  the  Supreme 
Court  approved  the  refusal.  The  judgment  was  reversed  on 
another  point. 

In  the  case  of  Donnelly  v.  Howie,  Hayes  &  Jones*  Irish 
Exch.  Rep.,  above  quoted,  the  failure  of  the  holder  to  give 
notice  to  his  immediate  endorser  deprived  the  latter  of  the 
means  of  fixing  the  liability  of  the  preceding  endorser  of  the 
bill.  He  was,  then,  clearly  injured  by  the  laches  of  the 
holder,  and  the  Irish  Court  of  Exchequer  held  that,  under 
these  circumstances,  a  promise  by  him  to  pay  the  bill,  not 
resting  on  a  new  consideration,  was  nudum  pactum  and  void. 

Which  of  these  two  decisions  is  most  consistent  with  the 
opinion  that  the  law  is  founded  on  reason?  Fairly  con- 
sidered, the  decision  of  the  Irish  Court  of  Exchequer  cannot 
alarm  the  most  nervous  stickler  for  precedent,  and  no  incon- 
venience can  result  from  interpreting  the  new  promise  as 
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raising  a  presumption,  not  of  law^  but  ol  fact^  that  no  injury 
had  come  to  the  endorser  by  the  laches  of  the  holder.  The 
endorser  was  thereupon  held  to  prove  such  injury.  He 
showed  that  he  had  lost  the  means  of  fixing  the  liability  of 
his  immediate  endorser,  Corrigan ;  and  this  proof  was  held  to 
rebut  the  presumption  effectually,  and  to  leave  his  promise 
without  any  consideration  to  uphold  it. 

In  the  case  of  Salisbury  v.  Renick,  44  Mo.  557,  already 
quoted,  it  was  plain  that  Salisbury  had  lost  the  money  by  his 
own  neglect.  If  at  any  time  in  June  or  July,  1857,  ^^  ^^id 
presented  at  New  York  the  bill  he  purchased  from  Renick  & 
Co.,  there  was  no  doubt  that  he  would  have  received  the  money 
for  which  it  called ;  and  it  was  equally  clear  that  he  took  the 
bill  upon  the  condition  to  present  it  before  the  end  of  June. 
Hence  the  loss  of  the  money  was  clearly  his  own  fault. 
Renick  &  Co.  had  sold  what  was  valuable,  and  he  treated  it  in 
such  manner  as  to  destroy  its  value.  This  is,  perhaps,  the 
strongest  case  to  be  found  in  the  books.  But  the  Supreme 
Court  of  Missouri  held  that,  under  such  circumstances,  a  new 
promise  by  Renick  &  Co.,  to  pay,  would  render  them  liable. 

In  aid  of  their  conclusion  the  Supreme  Court  of  Missouri 
cited  the  case  of  Mathews  v.  Sigerson,  20  How.  496,  de- 
cided by  the  Supreme  Court  of  the  United  States.  But  the 
facts  of  that  case  show  that,  long  before  the  note  sued  on 
became  due,  the  endorser,  who  had  purchased  from  the  maker 
the  property  for  which  the  note  was  given^^  told  the  holder  not 
to  protest  it,  and  promised  to  pay  it  himself  when  due. 
Here  was  a  genuine  case  of  zvaiver  of  demand  and  notice ; 
and,  though  the  endorser,  after  maturity,  added  to  this  a 
promise  to  pay  the  note,  the  decision  in  both  courts  mainly 
reposed  on  this  antecedent  waiver.  Sigerson,  who  had  in 
his  own  hands  the  property  for  which  the  note  was  given, 
and  who  had,  on  taking  the  transfer  of  this  from  the  maker, 
agreed  with  him  to  take  care  of  the  note,  waived  a  condition 
and  made  his  contingent  liability  absolute ;  though  he  after- 
wards ineffectually  sought  to  deny  his  waiver. 
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It  is  therefore  submitted  that  the  true  rule  to  be  extracted 
from  the  best-considered  English  and  American  decisions 
is  as  proposed  in  the  beginning  of  this  essay,  and  that 
its  more  detailed  statement  is  the  following,  viz.:  "The 
drawer  or  endorser  agrees  with  the  payee  or  endorsee 
of  a  bill  to  pay  the  amount  if  not  paid  according  to 
its  tenor  by  the  drawee,  provided  due  diligence  be  used 
in  presenting  the  bill  for  payment,  and  that  no  injury  has 
resulted  to  the  drawer  or  endorser  for  want  of  notice  of 
dishonor.  It  will  be  conclusively  presumed  that  the  drawer 
or  endorser  has  been  injured  by  the  laches  of  the  holder,  ex- 
cept in  two  cases :  first,  when  the  drawer  had  absolutely  no 
funds  in  the  hands  of  the  drawee  at  any  time  between  the 
date  of  the  bill  and  the  time  when  it  was  payable ;  second, 
when  the  drawer  or  endorser,  with  full  knowledge  of  such 
laches,  has  promised  to  pay  the  amount  notwithstanding.  In 
the  last  of  these  cases  the  drawer  or  endorser  will  be  at  lib- 
erty to  show  affirmatively  that  he  was  injured  by  the  laches 
of  the  holder,  or  that  the  bill  or  note  would  have  been  paid 
if  demand  had  been  made ;  and,  if  this  be  shown,  a  promise 
to  pay,  unsupported  by  a  new  consideration,  will  be  nudum 
pactum^ 

It  has  been  seen  that  in  Missouri  nothing  short  of  a  ^written 
promise  will  revive  a  debt  barred  by  limitations.  This  salu- 
tary rule  was  prescribed  by  statute  more  than  thirty  years 
ago.  In  view  of  the  dangerous  facility  with  which,  accord- 
ing to  the  rules  of  evidence  established  by  modern  statutes, 
the  holder  of  a  bill  or  note  may  testify  to  a  promise  which 
he  is  so  deeply  interested  in  proving,  the  following  seems  to 
be  a  desirable  additional  section  to  the  "  Statute  for  the  Pre 
vention  of  Frauds  and  Perjuries:" 

'*  Sec.  — .  When  the  holder  of  any  negotiable  instrument 
has  failed  to  present  the  same  duly  for  payment,  or  to  give 
due  notice  of  its  dishonor,  no  evidence  of  a  new  promise  by 
any  drawer  or  endorser  thereof  to  pay  the  same  shall  be  re- 
ceived unless  such  promise  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith." 

Thos.  T.  Gantt. 
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IV.    STATUS   OF  EXECUTORS  AND  ADMINISTRA- 
TORS AFTER  FINAL  SETTLEMENT 

An  administrator  or  executor,  having  fully  administered 
and   finally  settled  the  estate  of  which  he  had  charge,  is 
ipso  facto  released  and  discharged  from  further  liability  on 
account  thereof.     The  term    "final   settlement/'   or   "final 
accorunting,"  involves  this  proposition  so  long  as  the   word 
"  final "  is  taken  in  its  natural  sense,  and  not  pressed  into 
service  as  the  vehicle  of  a  technical  import.     But  an  admin- 
istrator may,  in  perfect  good  faith,  believe  that  he  has  fully 
administered  an  estate,  when  in  point  of  fact  there  is  other 
property,  of  which  he  has  no  knowledge,  belonging  to  the 
estate,  and  which,  therefore,  could  not  have  been  adminis- 
tered.    There  may  also  be  property  the  title  to  which  he 
honestly  believes  to  be  vested  in  other  parties,  which  he 
omits    from   the   inventory  on  that   account,  and  which  is 
nevertheless  adjudged  to  belong  to  the  estate  when  the  issue 
is  presented  and  tried.     Or  property  may  spring  into  exist- 
ence after  the  final  settlement  of  the  estate  is  made  and  the 
administrator  discharged.     It  is  quite  apparent  that  in  any  of 
these  cases  a  final  settlement  of  the  estate,  in  the  natural 
and    true  meaning  of  that  word,  was   impossible,   for  the 
simple   reason  that,  as  neither  the   administrator,  nor  the 
court,   nor  the  creditors  or  distributees  were  aware  of  the 
existence  of  such  property,  it  remained  entirely  unadminis- 
tered. 

It  may  be,  too,  that  the  executor  or  administrator  has 
dishonestly  withheld  from  the  inventory  property  which  he 
knew  to  belong  to  the  estate  administered  by  him,  and  that, 
for  unlawful  purposes,  he  succeeded  in  concealing  its  exist- 
ence from  the  court  and  parties  in  interest  until  after  he 
niade  his  final  settlement  and  obtained  his  discharge.     It  is 
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true  that  in  such  case,  being  guilty  of  fraud,  the  administra- 
tor or  executor  may  be  reached  in  a  court  of  equity,  where 
his  final  settlement  and  discharge  will  afford  him  no  protec- 
tion ;  but  it  is  none  the  less  true  that  even  in  that  case  the 
estate  had  not  been  fully  administered  at  the  time  of  making 
the  final  settlement,  and  that  there  had  been,  in  truth,  no 
final  settlement. 

The  term  "  final  *'  is  not,  then,  always,  and  from  the  nature 
of  things  cannot  always  be,  an  absolutely  true  indication  of 
the  office  which  the  settlement  or  accounting  of  an  adminis- 
trator performs,  to  which  it  is  applied.  But  it  does  not  fol- 
low from  this  that  such  settlement  or  accounting  should  not 
always  be  "final"  to  the  extent  of  being  conclusive. and 
binding  upon  all  the  world  so  far  as  any  matter  in  issue  be- 
fore the  court  where  the  settlement  is  made  is  concerned. 
There  seems  to  be  no  valid  reason  why  the  judgment  of  a 
court  of  competent  jurisdiction,  upon  matters  fairly  in  issue 
before  it,  in  the  presence  of,  or  after  actual  or  constructive 
notice  to,  all  parties  in  interest,  should  not  be  as  conclusive 
in  the  disposition  of  the  estate  of  a  decedent  as  a  judgment 
upon  any  other  issue  fairly  tried  before  any  court  having 
jurisdiction  of  the  subject-matter.  And  the  great  utility  and 
logical  necessity  of  this  principle  has  always  been  recognized 
and  applied  in  every  state  of  the  Union,  and  was  not  un- 
known even  in  England,  where,  however,  from  the  multi- 
plicity of  the  courts  having  jurisdiction  over  executors  and 
administrators,  and  the  diversity  of  the  principles  according 
to  which  the  ecclesiastical,  prescriptive,  common-law,  and 
chancery  courts  proceeded,  it  was  realized  with  difficulty, 
and  perhaps  rarely.  Thus,  Swinburne,  in  his  valuable 
treatise  on  Testaments  and  Last  Wills,  says:  "The  effect 
which  ariseth  of  a  true  and  just  accompt  is  this:  the  execu- 
tor, having  well  and  faithfully  performed  his  office,  and  made 
his  accompt  accordingly,  ought  to  be  acquitted  and  dis- 
charged from  further  molestation  and  suits,  as  one  that 
hath  fully  administered  and  finished  his  office ;  neither  is  he 
to  be  called  by  the  ordinary  to  any  further  account.  But 
this  final  discharge  and  acquittance  cannot  be  obtained  until 
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the  executor  have  fully  administered  and  accompted.  And 
if  any  inferior  judge  (I  mean  under  the  degree  or  dignity  of 
a  bishop)  do  grant  unto  any  executor  letters  of  acquittance 
or  final  discharge  before  a  lawful  accompt  of  full  administra- 
tion and  faithful  execution  be  made,  that  judge  is  ipso  facto 
suspended  ab  ingressu  Ecclesiae  by  the  space  of  six  months. 
Besides  that,  the  acquittance  itself  doeth  not  benefit  the 
executor  when  it  appeareth  that  he  hath  not  fully  and  faith- 
fully administered."  *  And  Burns,  in  his  Ecclesiastical  Law : 
"  After  due  examination  of  the  account  as  aforesaid,  the 
ordinary,  finding  the  same  to  be  true  and  perfect,  may  pro- 
nounce for  the  validity  thereof;  and  the  executor  or  admin- 
istrator ought  to  be  acquitted  and  discharged  from  further 
molestation  and  suits.  Neither  ought  they  to  be  called  by 
the  ordinary  to  any  further  account." '  And  Williams  on 
Executors  and  Administrators :  "After  the  investigation  of 
the  account,  if  the  ordinary  find  it  true  and  perfect,  he  shall 
pronounce  for  its  validity ;  and,  in  case  all  parties  interested 
have  been  cited,  such  sentence  shall  be  final,  and  the  execu- 
tor or  administrator  shall  be  subject  to  no  further  suit."  3 
These  quotations  are  sufficient  to  show  that  in  England  it 
was  well  recognized  that  no  executor  or  administrator,  having 
fully  settled  his  administration,  should  again  be  called  to 
account  for  anything  which  the  court  has  once  passed  upon. 
But  this  principle  was  effectually  applicable  only  to  proceed- 
ings in  the  Court  of  Ordinary.  A  court  of  equity  might 
decree  an  accounting,  notwithstanding  an  account  taken  and 
distribution  decreed  in  the  spiritual  court ;  ^  and  in  courts  of 
law  an  executor  or  administrator  could  not  plead  his  dis- 
charge in  the  court  of  ordinary,  but  was  obliged  to  plead 
plene  administravit^  and  thus  submit  to  a  second  or  repeated 

*   Swinb.  on  Wills,  pL  6,  sec.  21. 

«  4  Bums'  Eccl.  L.,  9th  ed.,  609.  For  his  authority,  Burns  quotes  the  above- 
cited  passage  of  Swinburne,  who  refers  to  "  Brooke's  Graunde  Abridgment," 
title  Administrators  ei  Administration.  Two  cases  are  here  mentioned  from 
authors  not  accessible  to  the  writer,  but  evidently  of  gp'eat  antiquity. 

3  Williams  on  Exrs.,  6th  Am.  ed.,  b.  p.  2060.  To  the  same  effect,  Toller's 
YA^vi  of  Exrs.  &  Admrs.  495. 

4  Btsscl  et  ux,  V.  Axtell  ei  a/,,  Vem.  47 ;  Williams  on  Exrs.,  6th  Am.  ed., 
b.  p.  2CX)6. 
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investigation  of  his  accounts,  upon  the  suit  of  creditors  or 
distributees.^  The  statute  divesting  the  ecclesiastical  and 
prerogative  courts  of  England  of  their  jurisdiction  over 
executors  and  administrators  seems  to  have  made  little  or  no 
change  in  this  respect.^ 

In  America  it  has  never  been  doubted  that  the  decree  of 
a  court  having  probate  jurisdiction,  upon  the  final  settlement 
of  an  executor  or  administrator,  is  in  the  nature  of  a  judg- 
ment, and  conclusive  upon  all  parties  to  it  of  every  matter 
involved,  constituting  a  bar  to  further  proceedings  concern- 
ing the  same  matter,  not  only  in  the  courts  of  probate  juris- 
diction, but  in  all  other  courts; 7  assailable  only  in  courts  of 
equity  on  the  ground  of  fraud,^  or,  in  some  states,  of  mis- 
take,9  or,  in  the   probate  and  common-law   courts,    in   the 

5  Williams  on  Exrs.,  b.  p.  2061 ;  Toller's  Law  of  Exrs.  &  Admrs.  495. 

^  20  &  21  Vict.,  ch.  77 ;  Williams  on  Exrs.  2062. 

7  Caldwell  v.  Lockridge,  9  Mo.  362;  Jones  v.  Brinker,  20  Mo.  87 ;  The  Stale 
to  use  V.  Roland,  23  Mo.  95 ;  Picot  v.  Biddle's  Adror.,  35  Mo.  29  (Judge  Bay 
giving,  in  this  case,  an  exhaustive  and  lucid  exposition  of  the  distinction  to  be 
drawn  between  annual  or  partial  and  final  settlements) ;  Barton  v.  Barton,  35 
Mo.  158;  Martin  et  al,  v.  Barron,  37  Mo.  301 ;  Murray  v.  Roberts,  48  Mo. 
307 ;  Clyce  v.  Griswold,  49  Mo.  37 ;  Townsend  v.  Townsend,  60  Mo.  246 ;  Lewis 
v.-  Williams,  54  Mo.  200;  Shectz  et  al.  v.  Kirtley,  62  Mo.  417;  App  et  al.  v. 
Dreisbach,  2  Kawle,  287;  Legatees  of  Horn  v.  Greyson,  7  Port.  270;  Jones 
V.  Coon  et  a/.,  5  Smed.  &  M.  751;  Mallet  et  al.  v.  Dexter,  i  Curt.  178; 
Sever  v.  Russell,  4  Cush.  513;  Bunting's  Appeal,  4  Watts  &  S.  469;  Patterson 
V.  Bell,  25  Iowa,  149;  Smith  v.  Hurd,  7  How.  (Miss.)  188;  Harper  v.  Archer. 

9  Smed.  &  M.  71  (distinguishing  between  annual  and  final  settlements);  Searles 
v.  Scott,  14  Smed.  &  M.  94;  GrofT's  Appeal,  45  Pa.  St.  379;  Arnold  v.  Mower, 
49  Me.  561.  There  are,  also,  m£iny  other  cases  in  which  this  point  is  incident- 
ally decided. 

®  Stong  v.  Wilkson,  14  Mo.  116;  Jones  v.  Brinker,  supra\  Clycc  v.  Ander- 
son, Exr.  of  Griswold,  supra  (whether  actual  or  constructive) ;  Lewis  v.  Will- 
iams, supra  (but  not  for  mere  illegal  allowances  by  the  Probate  Court): 
Sheetz  et  ah  v.  Kirtley,  supra  (they  stand  on  equal  footing  with  judgments  oi 
courts  of  general  jurisdiction) ;  Lame  v.  WTiite  et  al.y  8  Dana,  45 ;  Dooley  et 
al.  v.  Dooley  et  al.^  14  Ark.  122;  Heyer  v.  Morehouse  ^/  ux.^  20  N.  J.  L.  125: 
Engle  V.  Crombie,  21  N.  J.  L.  614;  Allen  v.  Clark,  2  Blackf.  343;  Davis  v. 
Cowdin,  20  Pick.  510;  Tebbets  v.  Tilton,  31  N.  H.  273;  Green  v.  Creigbton, 

10  Smed.  &  M.  159;  and  many  other  cases  to  the  same  effect. 

9  Black  v.  Whitall  and  Wife,  9  N.  J.  Eq.  572 ;  James  v.  Mathews,  5  Ircd. 
Eq.  28;  Walker  v.  Wooten,  18  Ga.  119;  Ray  v.  Dougherty,  4  Blackf.  115: 
Kachlein's  Appeal,  5  Pa.  St.  95 ;  Pew  v.  Hastings,  i  Barb.  Ch.  452. 
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manner  and  for  reasons  pointed  out  by  statute.'**  Of  course, 
such  judgments  are  binding  only  when  the  court  render* 
ing  them  has  jurisdiction  of  the  parties  in  interest,  as  well 
as  of  the  subject-matter,"  and  when  the  parties  are  pres- 
ent at  the  making  of  the  settlement,  or  have  proper  notice ;  " 
and  they  may  be  reversed,  set  aside,  or  modified  in  a  direct 
proceeding  by  appeal,  writ  of  error,  or  review.'^ 

It  is  equally  clear  that  the  binding  and  conclusive  charac- 
ter of  these  final  settlements  arises  out  of  the  same  legal 
necessity  which  is  recognized  in  the  maxim  that  res  judicata 
pro  veritate  accipitur.  Granted  that  the  probate  judge  exer- 
cises a  judicial  function  in  determining  the  rights  of  creditors 
and  distributees  on  final  settlement  between  them  and  ex- 
ecutors or  administrators,  and  it  follows,  with  inevitable 
certainty,  that  his  adjudication  is  final  and  conclusive,  unless 
reversed  or  set  aside  on  appeal,  or  in  a  direct  proceeding  for 
such  purpose  in  chancery  or  error.  It  is  also  a  rule  of  law, 
growing  out  of  this  maxim,  that  nemo  debet  bis  vexari  pro 
una  et  eadetn  causa  ;  for,  if  that  which  has  been  adjudicated 
is  taken  to  be  true,  it  would  be  absurd  to  question  it,  and, 
therefore,  wrong  to  subject  the  same  matter  to  a  second  trial. 
But  that  which  has  not  been  tried  cannot,  of  course,  be  said  to 
be  adjudicated.  Hence  a  final  settlement  is  not,  and  logically 
cannot  be,  conclusive  or  binding  with  regard  to  anything 
which  was  not  either  directly  before  the  court  at  the  time  of 
making  it,  or  necessarily  involved  in  some  matter  before  the 
court,  and  upon  which  the  court  rendered  judgment.  That 
which  constitutes  no  part  of  a  judgment  is  not  adjudicated, 

***  See  cases  decided  in  Georgia,  Florida,  Texa^,  and  New  York,  infra, 
»*   Fish  V.  Lightner  et  al,y  44  Mo.  268;  Succession  of  Schaeffer,  13  La.  An. 
113;    Probate  Court  v.  Merriam,  8  Vt.  234;   McFadden  v.  Geddis,  17  Serg.  & 

R.  336. 

"  Trcadwell  v.  Hemdon,  41  Miss.  38;  Elwood  v.  Deifendorf,  5  Barb.  398; 
Brashears  v.  Hicklin  ei  al.^  54  Mo.  102.  See,  for  a  list  of  cases  bearing  upon 
this  point,  6  Abbott's  U.  S.  Dig.  (ist  series)  432,  title  Executors  and  Administra- 
tors,  caption  Citation,  Notice,  Publication. 

'3  Bowers  V.  Williams,  34  Miss.  324;  Marty's  Appeal,  2  Grant  Cas.  83; 
Hartman's  Appeal,  36  Pa.  St.  70;  Light's  Appeal,  22  Pa.  St.  445;  Baker  v. 
Runkle,  41  Mo.  392;  Picot  v.  Biddle's  Admr.,  35  Mo.,  supra. 
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else  the  several  parts  would  exceed  the  whole.  Nor  can 
that  be  deemed  to  be  adjudicated  which  was  not  in  issue,  or 
capable  of* being  traversed  or  questioned;  for,  as  to  such 
matters,  there  could  have  been  no  trial,  and,  hence,  no  judg- 
ment. This  principle  is  laid  down  by  text-writers  and  recog- 
nized by  courts,  and  has  full  application  to  final  settlements 
of  executors  and  administrators.** 

What,  then,  is  the  status  of  executors  and  administrators 
who  have  made  final  settlements  of  the  estates  under  their 
control,  and  obtained  their  discharge  in  the  courts  of  probate 
jurisdiction  ? 

In  California  it  has  been  held  that,  '*  when  an  administrator 
has  presented  his  final  account  and  been  discharged,  he  is 
no  longer  the  representative  of  the  estate,  and  has  no  author- 
ity to  appear  for  or  bind  it  in  any  manner."  '5  An  examina- 
tion of  the  case  in  which  this  decision  was  rendered  discloses 
that  while  the  judgment  arrived  at  was  undeniably  correct, 
yet  the  reasoning  leading  to  the  result  was  imperfect.  It 
turned  upon  the  foreclosure  of  a  mortgage  given  by  an 
intestate  to  secure  a  debt,  which  on  his  death  was,  according 
to  the  finding  of  the  court,  properly  probated,  but  not  paid 
by  the  administrators.  The  widow  and  heirs  of  the  intestate 
were  parties  defendant  in  the  suit  for  the  foreclosure,  and 
defended,  among  other  things,  on  the  ground  that,  after  final 
settlement  of  the  estate  in  the  Probate  Court,  the  plaintiff 
had  brought  an  action  in  the  District  Court  to  foreclose  the 
mortgage,  against  the  administrators,  in  which  there  was 
judgment.  It  is  very  obvious  that  the  judgment  in  the 
former  case  constituted  no  bar  to  that  under  consideration, 
for  it  was  not  between  the  same  parties.  But  if,  under  the 
law  of  California,  the  administrator  of  a  deceased  mortgageor 
was  a  necessary  party  defendant  (after  final  settlement  of  his 
estate  in  the  Probate  Court),  then  the  court  could  not  have 

*4  Fish  V.  Lightner  et  al.y  44  Mo.  270 ;  Succession  of  Schaeffcr,  13  La,  An.  1 13  ,* 
Haslett*s  Admr.  de  bonis  non  v.  Glenn.  7  Har.  &  J.  17 ;  Henderson  v.  Hender- 
son, 21  Miss.  379;  Livingston  v.  Combs,  I  N.  J.  L.  42;  Muskinghaxn  v.  Car- 
penter, 7  Ohio,  21 ;  App  et  at.  v.  Dreisbach,  2  Rawle,  301. 

'5  Willis  V.  Farley  et  at.,  24  Cal.  490. 
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rendered  the  judgment  it  did,  in  favor  of  the* plaintiff  and 
against  the  widow  and  heirs,  who  were  the  only  parties  de- 
fendants; and,  if  he  was  not,  then  his  status  was  perfectly 
indifferent.  Thus,  it  appears  that  whether  an  administrator, 
after  final  settlement  and  discharge  in  the  Probate  Court, 
became  functus  officio  was  not  necessary  to  be  decided  in 
that  case.  Judge  Curry  quotes,  as  authority  for  this  proposi- 
tion, the  case  of  Taylor  v.  Savage,'^  which,  however,  decides 
only  that  an  administrator  who  has  been  remolded  by  the 
Probate  Court  can  no  longer  represent  the  estate.  It  is 
believed  that  the  case  of  Willis  v.  Farley  is  the  only  one 
going  to  the  extent  of  declaring  in  terms  an  administrator 
functus  officio  after  final  settlement  and  discharge. 

In  Alabama  it  was,  in  one  case,  held  that  an  administrator, 
after  final  decree  upon  a  final  settlement,  cannot  be  charged 
in  the  Probate  Court,  in  any  proceeding  thereafter,  as  such, 
or  as  guardian  of  a  distributee,  or  in  any  other  capacity, 
with  assets  of  the  estate  not  embraced  in  the  settlement ; 
that  the  final  settlement  is  conclusive  on  all  parties  thereto 
as  long  as  it  remains  unreversed  and  in  force.'^  This  language 
seems  to  imply  that  an  administrator  cannot  be  held  liable, 
as  administrator,  after  final  settlement,  for  property  of  the 
intestate  not  accounted  for.  If  such  was  intended  to  be  an- 
nounced as  law,  it  is  at  variance  with  other  decisions  in  the 
same  state,  and  cannot  be  looked  upon  as  authority  of  any 
weight.'^  But  it  seems  that  Judge  Byrd,  who  delivered  the 
opinion,  employed  language  more  sweeping  in  its  effect  than 
was  necessary  for  the  decision  of  the  point  before  him,  or 
than  was  intended  by  him.  He  was  reviewing  the  settlement 
of  the  guardian  of  a  non  compos^  who  was  also  distributee  of 
an  estate  administered  by  his  guardian,  and  it  was  sought  to 
charge  the  guardian  with  the  value  of  a  slave  alleged  to  have 
come  into  the  guardian's  possession  as  administrator,  and 

"^  Taylor  et  aL  v.  Savage,  Exr.,  I  How.  282. 

'7  Modawell  v.  Holmes,  40  Ala.  391. 

'•  Norman  v.  Norman,  3  Ala.  389;  Simmons  v.  Price,  18  Ala.  405.  These 
cases  are  referred  to  below  as  sustaining  a  quite  different  principle  from  that  of 
Modawell  v.  Holmes. 


434  EXECUTORS   AND   ADMINISTRATORS. 

never  accounted  for.  The  court  found  that,  as  administrator, 
he  had  made  final  settlement  and  was  discharged,  and  that 
that  settlement  was  conclusive,  so  that  he  could  not  be 
charged  in  his  guardian's  settlement  with  anything  that 
might  have  come  into  his  hands  as  administrator ;  and  that, 
to  make  him  accountable  as  administrator,  he  must  be  pro- 
ceeded against  under  the  provisions  of  the  Code,  which  pro- 
vided for  the  correction  of  any  error  in  the  final  settlement,  by 
bill  in  chancery,  within  two  years.''  It  will  be  seen  that  the 
question  of  the  guardian's  liability  as  administrator  was  not 
an  issue  before  the  court. 

In  Missouri  there  are  several  decisions  which  seem  to  im- 
ply that  an  administrator,  having  made  final  settlement,  is 
divested  of  all  authority  and  liability,  except  his  liability  to, 
and  right  of,  appeal,  and  to  proceed  or  be  proceeded  against 
in  equity  for  fraud.     Thus,  Judge  Scott,  in  the  case  of  The 
State,   to   use   of  Collins  ^/ ^r/.,  v.  Stephenson  et  aL^  says: 
"  After  a  final  settlement,  the  administratrix  was  no  longer 
such."     This  statement  was  published  by  the  reporter  in  the 
following  syllabus  :    "  When  an  administrator  makes  a  final 
settlement,  the  power  of  the  County  Court  over  his  account 
ceases."     But  a  glance  at  the  status  of  the  case  under  con- 
sideration will  reveal  that  no  general  principle  whatever  is 
announced  on  this  point,  since  the  administratrix  was  out  of 
court —  not  because  she  had  made  final  settlement  on  comple- 
tion of  the  administration,  but  because  she  had  married,  and 
an  administrator  de  bonis  non  had   been  appointed  in  her 
place ;  because,  under  the  law  of  Missouri,  the  marriage  of 
an  administratrix  ipso  facto  revokes  her  authority.     The  court 
proceeds  to  say,  in  the  very  next  sentence  :    "  Her  powers 
had  ceased   by   her   marriage   and   the  appointment  of  an 
administrator  de  bonis  non  ;  she  could  no  longer  be  in  court 
for  any  purpose."  ^     In  the  case  of  Caldwell  v.  Lockridge, 
which  was  affirmed  by  the  above,  the  administrator  had  duly 
resigned,  and  his  resignation  had  been  approved  by  the  Pro- 


'9  Code  Ala.  1852,  sec.  191 5. 

»°  The  State,  to  the  use  of  Collins  et  «/.,  v.  Stephenson  et  al.y  12  Mo.  178. 
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bate  Court  before  final  settlement.  And  there  was  in  this 
case,  also,  a  co-administratrix,  who  remained  in  office.'' 

The  case  of  Rugle  v.  Webster  "  goes  further  in  the  direc- 
tion of  declaring  an  administrator  functus  officio  after  final 
settlement  and  discharge.  An  administrator  had  made  sale 
of  real  estate,  which  the  court  approved,  and  the  deed  to  the 
purchaser  was  made  by  an  attorney  in  fact  of  the  adminis- 
trator. Subsequently,  the  administrator  made  his  final 
settlement  in  due  form,  but  no  order  of  discharge  was 
entered  of  record.  After  this,  doubts  being  entertained 
concerning  the  validity  of  an  administrator's  deed  made  by 
the  attorney  in  fact,  the  administrator  made  a  new  deed 
in  person.  In  ejectment  by  the  heirs  of  the  intestate,  in 
which  the  validity  of  both  deeds  was  assailed,  the  Circuit 
Court  held  both  deeds  void  (quite  a  number  of  other  irregu- 
larities in  the  sale  being  complained  of),  and  on  appeal  to 
the  Supreme  Court,  Judge  Wagner,  giving  the  opinion  of  the 
court,  says  in  regard  to  the  question  under  consideration : 
*'  But  it  is  objected  that  this  deed  was  made  after  final  settle- 
ment, and,  therefore,  the  administrator  had  no  longer  any 
authority  to  act.  This  objection  cannot  be  sustained.  After 
the  approval  of  this  report,  it  was  a  duty  that  devolved  upon 
him.  If  he  attempted  to  execute  it,  and  did  it  imperfectly, 
he  might  make  the  correction  at  any  time.  But,  so  far  as 
the  record  shows,  he  was  still  administrator  when  he  made 
and  acknowledged  the  second  deed.  It  is  true  he  had  made 
his  final  settlement,  but  it  is  not  shown  that  he  was  dis- 
charged by  the  court.  He  still  had  money  in  his  hands 
belonging  to  the  estate.  No  order  of  distribution  was  made, 
and  he  remained  within  the  control  and  jurisdiction  of  the 
court." 

It  is  to  be  observed,  in  ascertaining  the  weight  of  this  case 
as  authority,  that  the  deed  was  held  valid  and  good,  although 
made  by  the  administrator  after  he  had  made  his  final  settle- 
tnent.     The  authority  of  the  case,  then,  is  that  an  administra- 


31 
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Caldwell  v.  Lockridge,  9  Mo.  362. 
Rugle  V.  Webster,  55  Mo.  246. 
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tor  possesses  sufficient  power,  as  such,  to  pass  title  to  the 
real  estate  of  his  intestate,  notwithstanding  he  has  made 
final  settlement.  .  It  is  important  to  bear  this  in  mind,  as 
bearing  upon  the  value  of  the  reasoning  of  the  court  in  arriv- 
ing at  its  conclusion.  So  far  as  the  reasoning  is  concerned, 
it  is  evident  that,  but  for  the  point  made  with  regard  to  the 
want  of  the  discharge,  it  would  lead  to  a  result  directly  the 
reverse  of  what  was  decided.  It  is  equivalent  to  the 
announcement  that  an  administrator,  having  made  final 
settlement  and  obtained  his  discharge,  has  not  the  power  to 
make  such  a  deed,  from  which  the  inference  might  be  drawn 
that  he  ceased  to  have  any  power  whatever.  But  is  this  not 
attaching  too  much  importance  to  the  exercise  of  a  power 
on  the  part  of  the  Probate  Court,  which  such  court  possesses, 
if  at  all,  only  by  inference,  or  by  analogy  with  the  former 
powers  of  the  ecclesiastical  courts  of  England  ?  No  author- 
ity to  discharge  an  executor  or  administrator  is  anywhere 
given  by  the  statutes  of  Missouri,  except  in  cases  of  removal 
and  resignation.  The  protection  to  an  administrator  by  virtue 
of  his  final  settlement  seems  to  arise,  not  so  much  out  of  riie 
declaration  of  discharge  by  the  Probate  Court,  but  out  of 
the  presumption  that  the  final  settlement,  relating  back  to 
all  previous  settlements,  includes  every  act  of  his  adminis- 
tration, and  the  rule  of  law  that,  being  the  adjudication  of  a 
court  of  competent  jurisdiction,  pronounced  in  the  presence 
of,  or  upon  notice  to,  all  parties  in  interest,  it  is  binding  and 
conclusive  upon  all.  If  the  judgment  of  the  court  upon  a 
final  settlement  is  true  —  if  the  estate  has  h^^n  fully  adtninis- 
tcred — the  final  settlement  will  necessarily  be  as  complete  a 
bar  to  any  further  proceedings  by  or  against  an  adminis- 
trator, on  the  principle  of  res  judicata^  as  the  order  of 
discharge  could  make  it.  But  if  it  has  not  been  fully 
administered  —  if  anything  remains  to  be  done  by  the  admin- 
istrator in  his  representative  capacity — the  order  of  discharge 
can  be  true  only  to  the  extent  of  the  property  administered, 
and  cannot,  unless  based  upon  statutory  power  vested  in  the 
court,  relieve  him  from  responsibility  or  divest  him  of  power. 
It  can  have  such  effect  only  if  the  Probate  Court,  in  passing 
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upon  a  final  settlement,  is  supposed  also  to  decide  authorita- 
tively upon  the  question  that  there  is  no  other  property  of 
the  decedent,  nor  any  other  interest  requiring  the  interven- 
tion of  a  legal  representative,  besides  what  has  been  brought 
to  the  notice  of  the  court.  In  several  states  the  Probate 
Courts  are  invested  with  this  or  similar  power;  but  not,  so 
far  as  the  writer  has  been  able  to  find,  in  Missouri. 

In  Garner  v.  Tucker  "3  the  same  question  is  discussed. 
The  precise  point  decided  here  is  that  an  administrator's 
deed  to  real  estate  sold  by  order  of  a  probate  court,  which 
is  based  upon,  and  recites,  the  approval  of  such  sale  more 
than  three  years  after  there  had  been  a  final  settlement  of 
the  estate,  is  void  for  the  want  of  jurisdiction  in  the  Probate 
Court  to  make  the  order  of  approval.  It  appears  from  the 
opinion  of  the  court,  rendered  by  Judge  Hough,  that  the 
Probate  Court,  at  its  November  term,  1867,  ordered  the  sale 
of  the  real  estate  in  question  at  private  sale ;  that,  on  Novem- 
ber 9,  1867,  the  sale  was  reported  to,  and  approved  by,  the 
court,  and  the  administrator  ordered  to  make  a  deed  to  the 
purchaser;  that,  at  the  July  term,  1869,  the  administrator 
made  final  settlement  of  the  estate,  according  to  law,  which 
was  duly  approved;  that,  at  the  October  term,  1872,  of  the 
same  court,  the  administrator  made  another  report  of  the 
same  sale,  after  due  notice  to  all  parties  in  interest,  and  on 
this  report  the  sale  was  again  approved  by  the  Probate 
Court,  on  October  15,  1872,  and  the  administrator  again  or- 
dered to  make  a  deed  to  the  purchaser,  which  was  done 
on  January  15,  1873;  and  on  the  deed  of  that  date  the  pur- 
chaser, defendant  in  the  ejectment  suit  of  Garner  v.  Tucker, 
solely  relied.  The  opinion  discloses  that  the  record  nowhere 
shows  a  discharge  of  the  administrator. 

To  explain  the  object  of  the  administrator's  second  report 
of  the  same  sale,  which  is  not  commented  on  in  the  opinion 
in  this  case,  it  must  be  remembered  that  in  Missouri  the  ap- 
proval of  the  sale  of  real  estate  by  an  administrator,  at  the 
same  term  of  the  Probate  Court  during  which  the  sale  was 

*3  Gamer  €t  aL  v.  Tucker,  61  Mo.  427. 
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made,  is  held  void,  on  the  ground  of  want  of  jurisdiction ;  ^ 
and,  also,  that  the  report  need  not  necessarily  be  acted  upon 
at  the  next  term  after  the  sale  was  made.  In  McVey  v. 
McVey  ef  a/.^^  it  is  said  "  that  the  curator  [the  law  being  the 
same  with  reference  to  administrators]  by  his  petition  brings 
the  matter  before  the  court,  and  it  then  becomes  a  pending 
proceeding  in  the  court,  and  the  jurisdiction  continues  until 
there  is  a  final  determination."  The  Supreme  Court  accord- 
ingly affirmed  the  approval  by  the  Probate  Court  of  a  sale 
reported  ten  years  before ;  the  original  approval,  made  at  the 
same  term  during  which  the  sale  was  had,  being  deemed  void 
for  want  of  jurisdiction. 

As  there  was,  in  the  case  of  Garner  v.  Tucker,  no  discharge 
of  the  administrator  after  his  final  settlement,  it  is  somewhat 
difficult  to  reconcile  this  case  with  the  principles  announced 
in  Rugle  v.  Webster,  and  McVey  v.  McVey.  In  the  former  it 
is  held  that  the  deed  of  an  administrator  made  after  final  set- 
tlement, but  before  a  final  discharge,  is  valid,  and  passes  the 
title  to  decedent's  property;  and  Judge  Hough,  in  deciding 
Garner  v.  Tucker,  expressly  recognizes  and  adopts  this  view. 
He  bases  the  invalidity  of  the  deed  in  the  latter  case,  not 
upon  want  of  power  in  the  administrator,  but  upon  the  lack 
of  jurisdiction  in  the  court  to  approve  the  sale,  final  settle- 
ment having  intervened.  But  this  is  at  variance  with  the 
principle  announced  in  McVey  v.  McVey — that,  when  a  peti- 
tion is  presented  for  the  sale  of  real  estate, "  it  then  becomes  a 
pending  proceeding  in  the  court,  and  the  jurisdiction  continues 
until  there  is  a  final  determination^  Judge  Hough  does  not, 
in  terms,  dissent  from  this  view,  but  in  effect  overrules  it 
He  says  that  in  that  case  "the  curatorship  had  not  been 
closed,  and,  being  still  open  and  unsettled,  the  curator  was 
held  to  be  still  competent  to  act.  Here  the  case  is  different. 
For  three  years  a  final  settlement  had  been  of  record,  unap- 
pealed  from  and  undisturbed.  The  power  of  the  court  and 
of  the  administrator  over  all  those  affairs  of  the  administra- 

"4  Speck  V.  Wohlien,  22  Mo.  310;   Mitchell  V.  Bliss  et  ai,y  47  Mo.  353;  The 
State,  to  use  of  Perry  et  al,^  v.  Towl  et  al.y  48  Mo.  148. 
'5  McVey  v.  McVey  et  at,,  51  Mo.  406. 
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tion  which  are  required  by  statute  to  precede  a  final  settle- 
ment had  alike  ceased."  The  principle  thus  announced  in- 
volves an  unqualified  disapproval  of  the  doctrine  of  both 
McVey  v.  McVey,  and  Rugle  v.  Webster.  It  goes  to  the 
extent  of  ascribing  to  the  final  settlement  alone  the  force 
which  in  Rugle  v.  Webster  is  intimated  as  the  effect  of  a 
final  settlement  and  discharge  of  the  administrator,  and 
ascribes  to  the  final  settlement — which  generally  is,  or  at  least 
may  be,  only  the  approval  of  a  final  account — the  office  of  a 
conclusive  adjudication  of  "  all  those  affairs  of  the  adminis- 
tration which  are  required  by  statute  to  precede  a  final  settle- 
ment." 

How  inconvenient  to  courts,  executors,  and  administrators, 
and  how  dangerous  to  the  interests  of  distributees,  creditors, 
and  purchasers  at  administrator's  sales,,  this  doctrine  may 
operate,  is  to  some  extent  illustrated  by  the  case  last  cited. 
Tucker  becomes  purchaser  at  an  administrator's  sale  of 
property  ordered  to  be  sold  under  a  valid,  regular  order  of 
the  Probate  Court.  The  sale  being  approved,  he  pays  the 
purchase-money  and  takes  the  deed.  Some  years  thereafter 
he  learns  that  his  deed  is  void.  True,  he  ought  to  have 
known  better  than  to  pay  his  money  at  first.  If  he  had  con- 
sulted Mitchell  V.  Bliss  et  aL^  or  State  to  use  of  Perry  et  al,^ 
he  might  have  known  that  the  Supreme  Court  had  long  ago 
decided  the  action  of  a  probate  court  in  the  matter  of  ap- 
proving a  sale  at  the  same  term  wh^n  made  to  be  null.  But, 
then,  he  was  in  a  manner  excusable,  having  faith  in  the 
integrity  and  wisdom  of  the  Probate  Court,  and  supposing 
that  its  approval  of  a  sale,  honest  and  regular  in  every 
respect,  meant  something.  But  no  harm  is  done  as  yet.  He 
learns  by  consulting  McVey  v.  McVey  that,  since  the  approval 
of  the  sale  by  the  Probate  Court  originally  was  a  nullity  — 
that  is,  that  it  was  as  if  the  court  had  not  acted  on  the  report 
at  all  —  it  is  not  yet  too  late  to  obtain  a  valid  approval  and  a 
good  deed.  But  the  administrator  tells  him  that  he  has  made 
final  settlement,  and  is  no  longer  in  court.  This  is  a  new 
difficulty ;  but  Mr.  Tucker  .takes  heart  when  he  finds  that 
although  the  administrator  has  made  final  settlement,  yet  he 
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has  not  been  discharged.  He  finds  the  case  of  Rugle  v. 
Webster,  and  triumphantly  points  out  to  him  the  opinion  of 
the  Supreme  Court  that  an  administrator  has  full  power  to 
make  a  deed  after  final  settlement,  but  before  discharge. 
This  convinces  the  administrator,  who  again  brings  the  mat- 
ter before  the  Probate  Court,  which  again  approves  the  sale 
and  orders  the  administrator  to  make  a  deed,  and  the  admin- 
istrator does  so.  But  this  double  approval  and  double  deed 
avail  him  nothing  in  the  suit  by  the  heirs.  He  is  told  that 
although  by  authority  of  Rugle  v.  Webster  the  administrator 
had  power  to  make  a  deed  after  final  settlement,  yet  the 
Probate  Court  had  not,  in  his  case,  jurisdiction  to  approve 
the  sale;  and  that  although  McVey  v.  McVey  was  good 
authority  to  show  that  a  report  of  sale  did  not  pass  out  of 
the  jurisdiction  of  the  court  until  finally  determined  (pre- 
sumably until  approved  or  disapproved),  yet,  in  his  case, 
because  final  settlement  had  been  made  with  regard  to  other 
matters,  the  jurisdiction  of  the  court  was  at  an  end,  although 
the  report  of  sale  had  never  been  acted  on,  and  the  adminis- 
trator never  discharged.  It  is  to  be  presumed  that  Mr. 
Tucker,  who  thus  finds  himself  minus  his  money  and  without 
the  land  he  bought,  will  hereafter  have  as  little  as  possible 
to  do  with  sales  of  land  by  order  of  probate  courts. 

The  doctrine  that  the  office  of  executor  or  administrator 
becomes  extinct  upon  his  making  a  final  settlement  is  incon- 
sistent with  the  nature  of  the  office.  It  is  recognized  at 
common  law,  and  generally  throughout  the  United  States, 
that  the  title  and  right  of  possession  of  personal  property 
descends,  not  from  the  testator  or  intestate  to  the  heir  or 
legatee,  but  to  the  executor  or  administrator."*  This  is  not 
an  arbitrary  rule,  but  arises  out  of  the  nature  of  property, 
and  cannot  rationally  be  ignored.*'     Then,  all  the  personal 

^  Bartlett  v.  Hyde,  3  Mo.  490;  Leakey  v.  Maupin,  10  Mo.  368;  Giltet  v. 
Camp,  19  Mo.  404;  Hastings  v.  Meyers*  Admr.,  21  Mo.  $'9;  Rockwell  v. 
Sanders,  19  Barb.  473 ;  Luce  and  Kenton  v.  The  Treasurer,  etc.,  for  McDonald, 
Wright,  654;  Yeldell  v.  Shinholster,  1$  Ga.  189. 

^^  The  necessity  of  this  rule  is  pointed  out  in  a  paper  on  the  **  Jurisdiction  of 
Probate  Courts."     3  Southern  Law  Rev.  (n.  s.)  254. 
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property  of  a  decedent  must  pass  through  administration ; 
if  creditors,  heirs,  or  legatees  come  into  possession  of  such 
without  the  intervention  of  an  executor  or  administrator, 
they  are  wrongfully  in  possession  —  known  in  law  as  executors 
de  son  tort — who  are  liable  to  the  rightful  executor  or  ad- 
ministrator, and  in  some  cases  to  double  the  value  of  the 
estate  intermeddled  with.'*  And  the  rule  is  so  rigorously 
applied  that  a  sole  heir,  being  in  the  legal  possession  of 
property  of  the  intestate  at  the  time  of  his  death,  is,  never- 
theless, bound  to  deliver  the  same  to  the  administrator.'^ 
Now,  it  is  the  duty  of  an  executor  to  collect  and  secure,  all 
and  singular,  the  goods  and  chattels,  rights  and  credits, 
which  were  of  the  estate  of  the  testator  at  the  time  of  his 
death,  and  to  perform  and  fulfil  all  such  duties  as  may  be  en- 
joined upon  him  by  the  will,  so  far  as  there  shall  be  property 
and  the  law  charges  him.  This  is  the  language  in  which  his 
authority  is  set  forth  in  the  letters  testamentary  issued  by 
the  court  in  which  the  will  is  probated ;  ^  that  of  an  admin- 
istrator is  similarly  described,  the  terms  ''all  and  singular 
the  goods  and  chattels,  rights  and  credits,"  being  again 
used.3'  The  bond  of  both  executors  and  administrators  is 
conditioned  that  the  principal  "shall  faithfully  administer 
said  estate*'  (/.  e,,  all  of  said  estate,  etc.) ;  3"  and  the  affidavit 
which  they  are  required  to  make  is  that  they  will  "  faithfully 
administer  all  the  estate  of  the  deceased,"  etc.,  the  word 
**  air'  being,  in  Missouri  at  least,  prescribed  by  statute.33 
But  if,  at  the  time  of  making  final  settlement,  there  be  un- 
discovered assets,  or  assets  fraudulently  or  negligently 
omitted  from  the  inventories  and  accounts,  and  concealed 
from  the  court  and  the  parties  in  interest — in  short,  if  there 

**  Bellows  V.  Goodall,  32  N.  H.  97. 
^9  Bean  v.  Bumpus,  22  Me.  549. 

3^  This  is  the  form  in  Missouri  (Wag.  Stat.,  ch.  2):  "Respecting  Executors 
and  Administrators."     Art.  I  (p.  74),  sec.  29. 
3«  Jbid.^  p.  75,  sec.  30. 
3«  Ibid,^  p.  73,  sec.  18. 
33  Jbid,^  p.  73,  sec.  14. 

VOL.  4,  NO.  3 — 29 
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be  property  not  included  in  the  final  settlement,  as  there 
often  is,  and  from  the  nature  of  things  must  sometimes  be  — 
how  can  the  executor  or  administrator  in  such  case  exercise 
the  authority  vested  in  him  by  law,  or  comply  with  the  con- 
ditions of  his  bond,  or  conscientiously  keep  the  oath  he 
took,  if,  by  means  of  the  final  settlement,  his  oflfice  becomes 
extinct  ?  In  such  case  he  has  not  "  performed  and  fulfilled 
all  such  duties  as  may  be  enjoined  on  him  by  the  will,"  or 
required  of  him  by  law,  as  his  letters  enjoined  on  him,  his 
bond  bound  him,  and  his  oath  required  him  to  do.  And 
this,  not  because  he  was  prevented  by  death,  or  relieved  by 
the  court  on  account  of  his  resignation  or  the  revocation  of 
his  authority,  but  by  operation  of  law,  which  is  thus  made 
to  defeat  itself. 

The  appointment  of  an  administrator  de  bonis  non  to  ad- 
minister assets  discovered  after  final  settlement  is  not  a 
solution  of  the  difficulty,  but  an  emphatic  illustration  of  the 
inconsistency  of  the  doctrine  rendering  such  appointment 
necessary.  Aside  from  the  inconvenience,  complication,  and 
unnecessary  costs  connected  with  the  proceeding  —  which, 
it  may  be  admitted,  do  not  affect  the  validity  of  the  principle 
involved  —  it  is  but  an  indifferent,  and  often  inadequate, 
make-shift  to  patch  up  or  hide  the  incongruity  of  a  law. 
The  appointment  of  an  administrator  de  bonis  non  aflfirms, 
ex  vi  terminiy  two  things :  the  existence  of  unadministered 
assets,  and  the  non-existence  of  an  administrator.  The 
existence  of  the  assets  is  in  flagrant  contradiction  of  the 
record  of  the  court,  which  has,  by  the  discharge  of  the  ad- 
ministrator on  final  settlement,  solemnly  declared  that  the 
estate  had  been  fully  administered ;  and  as  to  the  vacancy 
in  the  office  of  administrator,  that  depended,  according  to 
the  view  that  a  final  settlement  discharges  an  administrator, 
precisely  upon  the  fact  whether  or  not  the  estate  had  been 
fully  settled.  If  it  had,  of  course  there  is  a  vacancy,  but  no 
assets ;  if  not,  there  are  assets,  but,  under  the  terms  of  the 
original  appointment,  no  vacancy.  It  need  hardly  be  men- 
tioned that  the  appointment  of  an  administrator  de  bonis 
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non  is  void  if  there  is  no  vacancy  in  the  office  of  adminis- 
trator.34 

In  several  of  the  states  the  status  of  executors  and  admin- 
istrators after  final  settlement  is  regulated  by  statute.  In 
Georgia  an  administrator  may,  if  he  has  fully  discharged  all 
his  duties,  obtain  an  order  from  the  ordinary  discharging  him 
from  his  trust.35  In  comrtlenting  upon  this  statute  the 
Supreme  Court  of  Georgia  says :  "  The  Legislature  *  *  * 
have  provided,  and  wisely,  too,  that  the  liabilities  of  executors 
and  administrators  shall  not  be  eternal,  or  only  barred  by  a 
tedious  and  expensive  proceeding  in  equity.  A  more  sum- 
mary and  less  expensive  mode  is  therefore  provided,  which 
is  by  the  judgment  of  the  Court  of  Ordinary.  This  judg- 
ment, unreversed,  is  as  good  and  effectual  as  the  decree  of  a 
court  of  equity  could  be."^^  But  a  judgment  of  dismission 
may  be  assailed  as  having  been  obtained  by  fraud,^^  and  the 
ordinary  may  vacate  an  order  fraudulently  obtained,  or  on 
the  ground  of  irregularity,  or  as  having  been  improvidently 
granted.3® 

A  very  similar  law  exists  in  Florida.  The  Supreme  Court 
of  that  state,  in  the  case  of  Gadsden  v.  Jones,  i  Fla.  332, 
says  that  the  remedy  intended  by  the  act  was  '*  a  speedy 

34  After  a  grant  of  letters  and  the  settlement  of  an  estate,  another  grant  of 
letters  in  the  same  estate,  unless  it  be  a  grant  of  letters  de  bonis  non,  in  cases 
provided  by  law,  is  a  nullity  and  void.  Gasque  v.  Moody  et  ai.,  12  Smed.  & 
M.  153. 

35  There  must  be  a  petition  by  the  administrator  seeking  his  discharge,  and  a 
citation  to  all  concerned,  to  show  cause  against  the  granting,  published  for 
three  months;  the  court  may  then,  upon  examination,  and  being  satisfied  that 
the  trust  has  been  fully  and  honestly  discharged,  order  a  release  of  the  adminis- 
trator from  all  further  liability,  except  as  to  minors,  who  have  two  years  after 
reaching  majority  to  bring  suit.  The  statute  cautions  the  ordinary  against  grant- 
ing such  discharge  **  without  actual  examination,"  and  provides  that  any  dis- 
charge obtained  by  fraud  shall  be  void.     Code  Ga.  1873,  sees.  2606-2608. 

36  Smith  and  Wife  v.  Oliver,  Dudley,  190. 

37  **  Representations  made  to  the  Court  of  Ordinary,  upon  which  they  acted, 
coupled  by  proof  of  acts  by  the  administrator  which  falsify  them,  clearly  establish 
a  fraud  —  a  fraud  upon  the  court  which  will  vacate  their  judgment."  Mobley  et  al, 
V.  Mobley,  9  Ga.  247 ;  Grace  v.  Field  et  al,,  13  Ga.  24. 

38  Collyer  et  al,  v.  Cross  et  al.,  20  Ga.  i. 
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release  from  the  duties  of  executor  or  administrator,  after  a 
faithful  and  honest  discharge  of  the  trust."  3^  In  both  of 
these  states,  then,  the  office  of  the  administrator  is  clearly 
held  to  continue  beyond  final  settlement;  to  extinguish  it 
requires  a  proceeding  for  that  purpose  in  a  court  having 
competent  jurisdiction  conferred  upon  it  to  that  end  by 
statute. 

In  Texas,  administrators  may  be  finally  discharged  from 
their  trust  by  the  court  in  which  the  estate  is  settled,  if  they 
can  show  "  that  all  the  estate  has  been  disposed  of  by  them," 
on  complying  with  the  prescribed  conditions.^  But  such 
order  of  discharge  may  be  appealed  from,**  or,  within  two 
two  years,  reviewed  in  the  District  Court,  saving  to  persons 
non  compos  mentis,  infants,  and  femes  coifert  two  years  after 
removal  of  disabilities.*'  And  it  is  held  that  this  remedy  is 
independent  of  the  original  jurisdiction  of  the  District  Court 
to  revise  and  correct  an  administrator's  final  settlement 
within  two  years.^3  In  this  state,  proceedings  to  obtain  a 
discharge  after  completion  of  the  administration  are  almost 
identical  with  the  proceedings  necessary  for  a  resignation. 
And  where  an  administrator  had  been  discharged  by  the 
Probate  Court,  but  was  afterwards  recognized  by,  and  acted 

39  The  majority  of  the  court  insist  strongly  on  the  scope  of  the  finding  by  the 
County  Court  before  the  discharge  can  be  granted :  **  We  think  it  *  *  * 
was  the  duty  of  the  County  Court,  before. granting  the  discharge,  *  *  *  to 
see  that  these  defendants  had  well  and  truly  administered,  paid  the  debts  so  for 
as  the  assets  extended,  and  made  a  fair  distribution  of  all  the  rest  and  residue  of 
the  estate  according  to  law ;  because,  without  this,  they  cannot  be  said  to  have 
faithfully  and  honestly  discharged  the  trust  and  confidence  reposed  in  them. 
The  word  *  discharged '  here  means  performedy  executed^  freed  from  obliga- 
tion. Before  the  court  can  hear  the  application  of  the  administrator  under  the 
provisions  of  this  act,  before  it  can  even  take  jurisdiction  of  the  case  at  all,  *  six 
months '  notice  of  such  intended  application  must  be  given  in  one  or  more  of  the 
gazettes  nearest  the  place  where  the  letters  were  granted.*  " 

4°  Pasc.  Dig.  Laws  of  Texas,  3d  ed.,  arts.  5767-5769 ;  see,  also,  arts,  5729, 

5730. 

4'  Ibid,,  art.  5783. 

42  Ibid,,  arts.  5791,  5792. 

43  Ponton  V.  Bellows  et  aL,  22  Texas,  681 ;  Birdwell  v.  Kaufmann,  25 
Texas,  189. 
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in,  said  court  as  administrator,  it  was  presumed  that  the 
order  of  discharge  was  revoked.'** 

In  New  York  the  effect  of  a  final  settlement  is  determined 
by  statute  to  be  ponclusive  of  the  following  facts,  and  no 
others:  (i)  That  charges  made  for  moneys  paid  to  creditors, 
distributees,  and  for  expenses  of  administration  are  correct ; 
(2)  that  the  administrator  has  been  charged  all  the  interest 
for  which  he  is  liable;  (3)  that  the  moneys  stated  as  col- 
lected were  all  that  were  collectible  on  the  debts  stated,  at 
the  time  of  the  settlement ;  and  (4)  that  the  allowances  for 
decrease  and  the  charges  for  increase  of  the  value  of  assets 
were  correctly  made/s  But  where  the  administrator  paid  a 
debt  proved,  but  which  had  subsequently  been  assigned  to 
another  person,  to  the  original  payee,  who  claimed  that  he 
had  lost  the  note,  it  was  held  that  the  final  settlement,  which 
was  duly  published,  did  not  protect  the  administrator, 
although  the  true  holder  had  neglected  to  appear.*^  And 
where  an  administrator  paid  interest  on  the  note  of  his  in- 
testate, this  was  held  to  be  proof  of  presentation  to  and 
allowance  by  him,  and  he  was  held  liable  to  pay  the  note 
and  interest,  notwithstanding  the  final  settlement  and  default 
of  appearance  of  the  creditor.*'  Nor  is  such  settlement  a  bar 
to  an  action  for  any  debt  not  accounted  for  therein.*®  It  is 
conclusive,  however,  and  a  bar  to  an  action  against  the 
administrator,  by  a  judgment-creditor,  to  set  aside  the  pay- 
ment made  by  the  administrator  to  another  creditor  as 
fraudulently  and  collusively  paid.*'  In  this  state,  also,  the 
office  of  executors  and  administrators  continues  after  final 
settlement,  as  to  all  matters  not  then  adjudicated. 

Provisions  to  like  effect  may  exist  in  other  states,  which 
have  not  come  to  the  notice  of  the  writer.     The  divestment 


44  Bayre  v.  Garrett,  17  Texas,  330. 

45  2  Edmonds'  Stat  at  Large,  pt.  2,  ch.  6,  sec.  65. 

^  President,  etc.,  of  Bank  of  Poughkeepsie  v.  Hasbrouk,  6  N.  Y.  216. 

47  Willcox  V.  Smith,  26  Barb.  316. 

4*  Wurts  V.  Jenkins,  1 1  Barb.  546. 

49  Rose  V.  Lewis,  3  Lans.  320. 
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of  the  official  character  of  executors  and  administrators  in 
all  such  cases  is,  of  course,  due  to  the  particular  statutory 
provisions,  and  cannot  affect  their  status  in  the  absence  of 
such  enactments. 

It  seems  to  follow  with  inevitable  necessity  that,  in  the 
absence  of  statutory  regulations  to  the  contrary,  the  office 
of  executors  and  administrators  remains  unaffected  by  the 
final  accounting  or  settlement,  except  as  to  the  matters 
therein  directly  or  by  necessary  implication  adjudicated, 
until  it  is  determined  by  the  death,  resignation,  or  removal 
of  the  executor  or  administrator,  if  any  occasion  exist  or  arise 
for  such  office. 

This  formula  is  in  perfect  harmony  with  the  proposition 
that  a  final  settlement  ipso  facto  releases  and  discharges  an 
executor  or  an  administrator,  whenever  the  term  "final 
settlement*'  is  used  in  its  true  and  natural  sense  —  i.  e,,  equiva- 
lent to  a  complete  disposition  of  all  the  property  or  affairs 
of  an  estate.  It  is  obvious  that  in  such  case  the  stcUus  of 
the  executor  or  administrator  is  perfectly  indifferent,  since  it 
can  never  be  questioned.  But  when  the  word  is  used  in  a 
technical  sense  —  i.  e.,  when  applied  to  a  proceeding  which 
does  not  constitute  a  complete  disposition  of  all  the  property 
or  affairs  of  an  estate  —  the  question  arises  with  reference  to 
the  property  or  interest  not  disposed  of.  And  it  appears  at 
once  that  with  reference  thereto  the  executor  or  administra- 
tor has  not  discharged  his  office.  His  trust  is  not  executed. 
The  parties  in  interest  have  still  a  claim  upon  him,  to  which, 
under  the  terms  of  his  appointment,  under  the  condition  of 
his  bond  and  the  obligation  of  his  oath,  he  must  respond. 

This  is  the  burden  of  decisions  wherever  the  question 
arose  in  the  courts,  with  very  few  exceptions,  the  most  im- 
portant of  which  have  been  commented  upon  above. 

Thus,  in  Massachusetts,  an  administratrix  and  her  sureties 
were  held  liable  on  their  bond  for  moneys  collected  by  the 
administratrix  from  the  government  of  the  United  States, 
under  a  treaty  with  Spain,  as  indemnity  for  the  loss  of  prop- 
erty taken   from   the   intestate   by  Spanish  cruisers,  more 
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than  twenty   years  after  final   settlement   in  the    Probate 
Court.»> 

And  in  Rhode  Island,  where  distribution  of  an  insolvent 
estate  had  been  decreed,  and  new  assets  subsequently  came 
into  the  hands  of  the  administrator,  Judge  Story  held  him 
liable  in  a  suit  by  creditors,  notwithstanding  the  statute  of 
limitations  precluded  an  original  suit.^' 

In  Alabama  it  is  held  that  the  functions  of  an  executor  do 
not  necessarily  cease  with  the  final  settlement  of  the  estate. 
Judge  Goldthwaite,  in  announcing  this  principle,  says :  *'  It 
may  be,  and  frequently  is,  important  that  the  functions  of  an 
executor  should  remain,  although  a  settlement  of  the  estate 
is  made  with  those  entitled  to  distribution.  The  instances 
of  suits  in  the  name  of  the  executor  for  the  benefit  of  other 
persons,  to  whom  choses  in  action  may  have  been  delivered, 
without  any  assignment  enabling  the  holders  to  sue  in  their 
own  names,  are  sufficient  to  show  that  it  is  oftentimes  neces- 
sary to  use  the  name  of  the  executor,  although  the  estate  is 
settled.^'  In  a  later  Alabama  case  it  was  held  that  the  final 
settlement  of  his  administration  by  an  administrator  de  bonis 
noHy  without  a  discharge  from  the  trust,  does  not  divest  him 
of  the  power  to  call  upon  the  former  administrator  for  a 
settlement  of  his  accounts.  Dargan,  C.  J.,  rendering  the 
opinion,  says :  "Although  the  administrator  de  bonis  non  did 
make  a  final  settlement,  it  does  not  appear  that  he  was  dis- 
charged from  his  office,  and  it  is  the  settled  doctrine  of  this 
court  that  the  functions  of  an  executor  or  administrator  do 


so  The  court  held  that  **she  was  bound  to  account  for  this  sum  on  the  citation 
of  the  judge  of  probate ;  and  by  refusing  she  committed  a  breach  of  the  bond, 
which  obliges  her  to  administer  all  the  estate  of  the  deceased  which  has  or  shall 
come  to  her  hands.  The  money  was  the  estate  of  the  deceased,  for  it  was  re- 
ceived as  damages  for  the  violation  and  detention  of  his  property,  and  the  de- 
fendant having  claimed  it  as  administratrix,  she  is  estopped  to  deny  that  it  is  the 
estate  of  the  deceased.'*  White  v.  Swain,  3  Pick.  365.  This  case  gave  rise  to 
an  amendment  of  the  statute  of  distribution  of  Massachusetts,  making  it  the 
duty  of  courts  of  probate  to  decree  the  distribution  of  assets  discovered  after 
the  original  decree  of  distribution.     Rev.  Stat.  Mass.  1836,  ch.  68,  sec.  18. 

5'  Dexter  v.  Arnold  et  al,,  3  Mason,  284. 

5»  Norman  v.  Norman,  3  Ala.  389. 
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not  necessarily  cease,  even  with  the  orphan's  court  or  the 
distributees  of  the  estate,  upon  making  a  final  settlement."  53 
This  doctrine  has  been  frequently  and  emphatically  an- 
nounced in  Mississippi.     "  It  is  insisted  by  the  counsel  for 
the  appellant,*'  says  Justice  Clayton,  in  delivering  the  judg- 
ment of  the  Supreme  Court  in  a  strongly-contested  case, 
"  that  he  cannot  be  required  to  make  any  further  settlement 
or  account,  in  regard  to  his  transactions  as  executor,  since 
the  settlement  which  is  called  final  in  the  pleadings.     It  is 
difficult  to  perceive  on  what  principle  this  exemption  from 
further  accountability  is  claimed.     As  lon^r  as  he  sustains 
the  character  of  executor,  and  continues  to  act  in  that  ca- 
pacity, he  must  be  liable  to  give  an  account  of  his  acts  to 
the  tribunal  from  which  he  derives  his  authority.    It  is  mani- 
fest from  the  answer  that  the  appellant  regards  himself  as 
executor  so  late  as  March,  1838,  at  which  time  he  presented 
a  petition,  as  executor,  to  the  court,  praying  that  he  might 
be  permitted  to  present  a  new  account.     There  is  nothing 
in  the  record  to  show  that  he  has  since  ceased  to  sustain 
that  relation ;  and  he  must  still  be  bound  to  make  a  settle- 
ment of  his  accounts  not  comprehended  in  the  former  set- 
tlement, and   originating    since    its    date."54    And   Justice 
Handy,  delivering  the  opinion  of  the  High  Court  of  Errors 
and  Appeals,  says :    "  Under  these  circumstances  we  think 
it  clear  that  the  order  of  discharge  made  by  the  Probate 
Court,  on  the  final  settlement  of  Jenkins  as  administrator, 
can  be  regarded  as  a  discharge  only  so  far  as  the  particular 
matters  appearing  by  the  face  of  that  account   are    con- 
cerned.    The  terms   of  the   account  and   of  the  afllidavit 
annexed  to  it  justify  this  conclusion ;  and  the  subsequent 
action  of  Jenkins  himself  show  that  he  continued  his  func- 
tions as  administrator.     He  had  not  accounted  for  the  spe- 
cific property  of  the  estate  in  his  hands ;  and,  until  he  did 
so,  the  control  of  the  court  over  him  as  administrator  con- 
tinued.    This   rule     *     *     *     {§   founded   upon   the  weU- 


53  Simmons  v.  Price,  18  Ala.  405. 

54  Smith  et  aL  v.  Hurd  et  aL,  7  How.  188. 
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established  principle  that  the  office  of  a  trustee  ceases  only 
with  the  final  execution  of  his  trust.  Our  statutes  provide 
that  an  administrator  may  be  removed  by  the  court  for  cause, 
and  that  he  may  resign  his  trust  by  consent  of  the  court. 
From  the  nature  of  these  acts  they  necessarily  put  an  end 
to  his  capacity  to  act  for  the  estate.  But  the  Probate  Court 
has  no  power  to  discharge  him  from  his  trust  upon  the  mere 
settlement  of  a  final  account,  and  without  a  final  distribution. 
No  such  power  is  given  by  our  laws,  and  none  such  arises 
from  the  general  principles  of  law  applicable  to  the  powers 
of  courts  in  relation  to  such  trusts."  ss  in  Pollock  v.  Buie 
the  question  of  the  power  of  courts  of  probate  to  discharge 
an  executor  or  administrator  from  the  further  execution  of 
his  trusts,  upon  what  purports  to  be  a  final  settlement  of  his 
administration  account,  is  again  elaborately  and  exhaustively 
reviewed  and  discussed,  and  the  law  again  announced  to  be 
that  the  executor  or  administrator  can  be  legally  discharged 
from  the  trust  of  his  administration  only  by  death,  resigna- 
tion, or  removal,  and  that  in  such  a  case  only  an  administra- 
tor de  bonis  non  can  be  legally  appointed.s^  In  Ohio  "  and 
New  Jersey  s^  it  is  held  that  the  final  settlement  of  an  ad- 
ministrator is  not  conclusive  upon  the  rights  of  creditors. 
So,  also,  in  North  Carolina.59 

In  Vermont  it  has  been  decided  that  the  settlement  of  the 
executor's  account  is  not  conclusive  of  any  property  of  the 
testator  which,  through  accident  or  design,  has  not  been  ac- 
counted for;^  and  that  the  jurisdiction  of  the  Probate  Court 
in  the  settlement  of  the  estate  of  a  deceased  person  exists 
so  long  as  there  is  any  occasion  for  its  exercise,  and  until 
there  is  a  full  and  complete  settlement  of  the  estate.^'. 

In  Pennsylvania  the  administrator's  settlement  is  conclu- 

55  Henderson  v.  Winchester,  31  Miss.  290. 

56  Pollock  V.  Buie  et  al,^  43  Miss.  140. 

57  Bank  of  Muskingham  v.  Carpenter's  Admr.,  7  Ohio,  70. 
5*  Livingston  v.  Combs,  i  N.  }.  L.  42. 

59  Wood  V.  Barringer,  i  Den.  Eq.  67. 

^  Probate  Court  v.  Merriam,  8  Vt.  237;  Adams  et  al,  v.  Adams  et  al.^  21 
Vt.  162. 

6«  Keeler  v.  Keeler,  39  Vt.  550. 
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sive  only  as  to  the  items  set  out  in  it  and  directly  acted  on 
by  the  court.** 

In  Illinois  an  order  of  the  County  Court  discharging  an 
executrix  before  the  estate  has  been  fully  settled  is  a  nullit}', 
and  cannot  operate  to  affect  the  rights  of  creditors ;  ^^  and 
so,  in  Indiana,  final  settlement  of  a  decedent's  estate  cannot 
be  made  until  it  is  shown  that  nothing  is  left  to  be  done  to 
complete  the  execution  of  the  trust.^ 

Surrogate  Bradford,  whose  decisions  as  surrogate  of  the 
city  of  New  York  command  high  respect,  as  embodying  the 
result  of  great  learning,  patient  investigation,  and  thorough 
research,  thus  describes  the  effect  of  the  dischai^e  of  an  ex- 
ecutor or  administrator :  "  The  formal  discharge  contained 
in  a  decree  on  final  accounting  operates  only  as  to  the 
accounts  of  the  parties  up  to  that  period.  The  trust  is  an 
enduring  one ;  other  assets  may  be  realized,  new  liabilities 
incurred,  involving  a  continuance  of  duty  and  responsibility. 
A  decree  on  final  accounting  does  not  destroy  the  relation 
of  an  executor,  but  only  discharges  him  from  liability  for 
the  past.  *  *  *  Even  after  a  final  accounting  and  distri- 
bution, an  executor  continues  to  be  a  trustee."  ^^  This  view 
of  the  status  of  executors  and  administrators  after  final  set- 
tlement may,  then,  be  looked  upon  as  embodying  the  law 
on  this  subject,  not  only  as  deduced  from  the  nature  of  their 
trust,  but  as  announced  by  an  almost  unanimous  series  of 
decisions,  none  of  which  have  ever  been  overruled  or  se- 
riously questioned. 

J.  G.  WOERNER. 

St.  Louis. 


^  App  et  al.  V.  Driesbach,  2  Rawie,  287 ;  Hibshman  v.  Dulleban,  4  Watts, 
183;  Graff's  Appeal,  45  Pa.  St.  379. 
^3  Blanchard  v.  Williamson,  70  111.  647. 
^  Dufour  V.  Dufour,  28  I nd.  421. 
^5  Paff  V.  Kinney,  i  Bradf.  i. 
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V.   NOTES  ON  THE  LA  W  OF  COMMON  CARRIERS. 

I.  Definition  —  Skill  and  Diligence  required. 

II.  Common  Carriers  as  Insurers. 

III.  Risks  excepted  from  the  Insurance  of  common  Carriers. 

IV.  Losses  caused  by  the  Act  of  God  —  Definition. 
V.  Discordant  Decisions. 

VI.  Cases  not  falling  within  the  Exception  of  the  Act  of  God. 

VII.  Question  of  Negligence  immaterial. 

VIII.  Loss  must  be  caused  directly  and  exclusively  by  the  Act  of  God. 

IX.  Losses  caused  partly  by  Negligence  and  partly  by  the  Act  of  God. 

X.  Loss  by  Act  of  God  after  negligent  Delay. 

XI.  Loss  by  Act  of  God  after  Deviation. 

XII.  Duty  of  Carrier  to  preserve  Goods  that  have  been  damaged  by  Act  of 
God. 

XIII.  Losses  caused  by  the  public  Enemy. 

XIV.  Losses  caused  by  the  inherent  Defect,  Quality,  or  Vice  of  the  Thing 

carried. 
XV.    Liabilities  of  Carriers  of  Animals. 
XVI,    Losses  caused  by  the  Seizure  of  Goods  under  legal  Process. 
XVII.    Discordant  Decisions. 

XVIII.    Losses  caused  by  some  Act  or  Omission  of  the  Owner  of  the  Goods. 
XIX.    Concealment  of  Value  or  Quality. 

XX.    Other  Frauds. 
XXI.    Losses  caused  by  the  Neglect  of  the  Owner. 
XXII.   Where  the  Owner  undertakes  a  Part  of  the  Duties  of  the  Carrier. 
XXIII.   Agreement  for  the  Performance  of  the  Duties  of  the  Carrier  in  a  par- 
ticular Manner. 

/.  Definition  —  Skill  and  Diligence  required,  —  A  common 
carrier  is  one  who  undertakes,  for  hire,  to  transport  the  goods 
of  such  as  choose  to  employ  him,  from  place  to  place.*  His 
duties  partake  of  a  public  character,  and  are  subject  to  leg- 
islative  regulation  and  control.'  Like  other  bailees  for  hire, 
he  is  bound  to  the  exercise  of  that  care  and  diligence  which 
are   usually  bestowe4  by  men  of  ordinary  prudence  in  the 

*  Parker,  C.  J.,  in  Dwight  v.  Brewster,  i  Pick.  50. 

*  Pcik  v.  Chicago  R.  >R.  Co.,  94  U.  S.  164;    Chicago  R.  R,  Co.  v.  Ackley, 
94  U.  S.  179 ;  Winona  R.  R.  Co.  v.  Blake,  94  U.  S.  180. 
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management  of  their  own  affairs ;  and  he  is  liable  for  any 
want  of  skill  in  his  calling.  In  these  respects  the  common 
carrier  differs  not  from  other  bailees  for  hire.3 

//.  Common  Carriers  as  Insurers.  —  In  addition  to  this 
general  liability,  the  common  carrier  is  regarded  as  an  in- 
surer of  the  property  entrusted  to  him.  His  insurance  dif- 
fers from  other  forms  of  insurance  in  the  following  respects: 
First,  When  goods  in  the  hands  of  a  carrier  have  been  lost, 
he  cannot  sue  an  insurance  company  which  had  insured  them 
for  the  owner,  for  contribution/  In  such  case  the  liability 
of  the  carrier  is  primary,  and  that  of  the  underwriter  is  only 
secondary.5  Second,  His  insurance  is  always  connected  with 
the  custody  of  the  goods.^  Third.  In  the  absence  of  con- 
tract, the  immemorial  common  law  of  England  makes  cer- 
tain exceptions  from  the  risks  assumed  by  the  carrier,  which 
are  not  implied  in  other  forms  of  insurance.  The  insurance 
of  the  carrier  results  from  the  law  applied  to  a  particular 
relationship,  and  not  from  a  special  contract  to  insure. 

///.  Risks  excepted  from  the  Insurance  of  common  Car- 
riers.—  Generally,  the  common  carrier  is  liable  for  losses 
proceeding  from  causes  which  are  wholly  beyond  his  control, 
and  which  he  could  neither  provide  against  nor  foresee.  But 
he  is  not  liable  for  any  loss  or  damage  to  goods  in  his  hands 
caused  wholly  either  by  the  act  of  God  or  the  public  enemy. 
It  is  said  that  the  reason  for  these  exceptions  is  that  the 
causes  of  loss  thus  excepted  are  so  notorious  that  they  are 
easily  proved   or  disproved.^     Other  causes  of  loss  might, 

however,  be  equally  notorious ;    and  other  reasons  for  the 
« 

3  Ang.  on  Car.,  sec.  67;  Browne  on  Car.,  sec.  12. 

4  Gailes  v.  Hailman,  1 1  Pa.  St.  520. 

5  Hall  V.  Nashville  R.  R.  Co.,  13  Wall.  367 ;  Hart  v.  Western  R.  R.  Co.,  13 
Mete.  99. 

^  Gailes  v.  Hailman,  ubi  supra, 

7  Lord  Holt  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909 ;  Best,  C.  J.,  in  Riley  v. 

Home,  5  Bing.  217;  Forward  v.  Pittard,  i  Term  J^ep.  27;  Thomas  v.  Boston 

R.   R.    Co.,  10  Mete.  472;  Spencer,  J.,  in  Roberts  v.  Turner,   12  Johns.  252* 

Hollester  v.  Nowlen,   19  Wend.  234;  Elkins  v.  Boston  &  Maine  R.  R.  Co.,  23* 

N.  H.  275;  Moses  V,  Boston  &  Maine  R.  R.  Co.,  24  N.  H.  71 ;  Rixford  ▼.  Smith 
5  2  N.  H.  355. 
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exceptions  might  be  suggested.  The  difficulty  of  compen- 
sating the  tremendous  losses  growing  out  of  public  war  is 
sufficiently  obvious ;  and  it  is  known  that,  in  an  earlier  age, 
losses  caused  by  lightning,  tempest,  earthquake,  or  any  other 
of  the  more  appalling  phenomena  of  Nature,  were  regarded 
as  the  judgments  of  Heaven,  which  should  be  allowed  to 
rest  where  they  fell.®  At  the  present  time  the  action  of  the 
Deity  is  as  much  recognized  in  the  most  quiet  operation  of 
Nature  as  in  the  most  violent ;  but  it  is  important  to  be  re- 
membered that  in  the  law  of  carriers  the  phrase  "the  act  of 
God  "  remains  true  to  its  original  meaning. 

The  maxim  that  common  carriers  are  liable  for  all  losses 
excepting  those  caused  by  the  act  of  God  or  by  the  public 
enemy  is  convenient  enough  for  common  use ;  but  on  a 
closer  examination  it  will  be  found  to  be  inaccurate,  and, 
hence,  to  some  extent  misleading. '  More  correctly,  it  may 
be  said  that  the  carrier  is  not  liable :  First,  For  losses  caused 
by  the  act  of  God.  Second,  Losses  caused  by  the  public 
enemy.  Third,  Losses  caused  by  the  inherent  defect,  qual- 
ity, or  vice  of  the  thing  carried.  Fourth,  Losses  caused  by 
the  seizure  of  goods  or  chattels  in  his  hands,  under  legal 
process.  Fifth,  Losses  caused  by  some  act  or  omission  of 
the  owner  of  the  goods. 

With  these  exceptions  the  liability  of  the  carrier  is  uncon- 
ditional. To  hold  otherwise,  it  is  said,  would  be  to  afford 
opportunities  for  collusion  between  carriers  and  robbers  or 
thieves,  and  to  open  a  way  for  false  pretences  on  the  part 
of  carriers  which  could  not  be  disproved.*® 

IV,  Losses  caused  by  the  Act  of  God — Definition, —  In  a 
late  English  case  Mr.  Justice  Brett  said :  "The  definition  to 
be  extracted  from  all  the  cases  is  said  to  be  given  in  a  note 

*  **  Let  us  take  the  case  of  the  Christian  thinker  some  centuries  back.  His 
creed  being  that  the  Deity  created  and  ordained  all  things,  nevertheless,  when  he 
burnt  his  finger,  the  cause  of  the  bum  he  attributed  to  the  fire,  and  not  to  God ; 
but  when  the  thunder  muttered  in  the  sky,  he  attributed  that  to  no  cause  but 
God."  Lewes'  Hist.  Philos.,  vol.  i,  p.  123. 
9  See  Hall  v.  Renfro,  3  Mete.  (Ky.)  54. 
■**  Sec  cases  last  cited. 
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on  Coggs  V.  Bernard,  in  the  American  edition  {by  Mr.  Wal- 
lace) of  Smith's  Leading  Cases.  The  best  form  of  the  defi- 
nition seems  to  us  to  be  that  the  damage  or  loss  in  question 
must  have  been  caused  directly  and  exclusively  by  such  a 
direct  and  violent  and  sudden  and  irresistible  act  of  Nature 
as  the  defendant  [carrier]  could  not  by  any  amount  of  ability 
foresee  would  happen ;  or,  if  he  could  foresee  that  it  would 
happen,  could  not  by  any  amount  of  care  and  skill  resist  so 
as  to  prevent  its  effect."  "  This  definition  is  susceptib'le  of 
being  misunderstood.  The  phrases  "  any  amount  of  abilit)'/' 
and  "  any  amount  of  care  and  diligence,"  might  be  supposed 
to  erect  a  standard  so  high  that  few  could  reach  it,  and 
which  no  one  could  transcend.  It  is,  perhaps,  needless  to 
say  that  the  law  does  not  exact  from  all  men,  of  any  class, 
qualities  which  are  so  rare  as  to  be  almost  unknown.  We 
have  seen  that  the  law  requires  only  reasonable  skill  and 
reasonable  diligence ;  but  these  are  rigidly  demanded."  Of 
course,  the  exact  measure  of  the  skill  and  diligence  required 
can  be  determined  only  by  the  degree  of  the  delicacy  and 
importance  of  the  duties  assumed  in  each  particular  case. 
With  this  explanation,  the  definition  thus  given  may  be  ac- 
cepted as  being  a  correct  exposition  of  the  law  both  in  Eng- 
land and  America. 

In  order  to  excuse  the  carrier,  the  act  of  Nature  must  have 
been  violent;  such  as  lightning,'^  tempest,'*  or  earthquake; 
or  an  extraordinary  flood.'s  The  driving  of  a  boat  against 
a  bridge-pier  by  a  sudden  gust  of  wind,'^  the  freezing  of 

"  Nugent  V.  Smilh,  Law  Rep.  i  C.  P.  Div.  19  (Nov.  2,  1875) ;  15  Eng.  Rep.. 
Moak's  Notes,  203;  s.  c,  i  C.  P.  Div.  423. 

'*  Anitt  sec.  I ;  Edwards  on  Bail.  454.  The  definition  given  by  Mr.  Wallace 
is  substantially  similar  to  that  given  by  Brett,  }.  I  Smith*s  Ld.  Cas.  315.  See. 
also,  Klauber  v.  American  Express  Co.,  21  Wis.  24;  Friend  v.  Woods,  6  Gratt 

'3  Forward  v.  Pittard,  i  Term  Rep.  27. 

M  Gilbert  V.  Ellis,  11  III.  580. 

'5  Read  v.  Spaulding,  5  Bosw.  406 ;  Nashville  R.  R.  Co.  v.  Davis,  6  Hci>L 
261 ;  Harrison  v.  McFadden,  20  Pa.  St.  170;  Wallace  v.  Clayton,  42  Ga.  443: 
Lovering  v.  Buck  Mountain  Coal  Co.,  54  Pa.  St.  296;  Lamont  v.  Nashville  ic 
Chattanooga  R.  R.  Co.,  9  Heisk.  58;  s.  c,  10  C.  L.  N.  12. 

*^  Germania  Ins.  Co.  v.  The  Lady  Pike,  17  Am.  Law  Rep.  614. 
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navigable  waters/^  a  snow-storm  which  blocks  up  a  railway,*^ 
have  all  been  regarded  as  cases  falling  within  this  exception. 

V.  Discordant  Decisions,  —  Sir  William  Jones  piously  ob- 
jected to  the  use  of  the  phrase  "the  act  of  God  "  as  being 
irreverent,  and  proposed  to  put  that  of  "  inevitable  accident'* 
in  its  stead,  intending,  apparently,  to  give  the  same  restricted 
meaning  to  the  latter  phrase  as  had  been  given  to  the  for- 
nier.'9  Some  of  the  courts  have  been  misled  by  this  sug- 
gestion ;  and  have  supposed  that  a  common  carrier  is  not 
liable  for  any  loss  which  he  could  not  foresee  or  prevent, 
excepting,  it  would  seem,  all  losses  caused  directly  by  hu- 
man means  —  as,  by  thieves  and  robbers.'^  In  some  of  the 
cases  the  phrase  "  the  act  of  God  "  has  been  used  so  vaguely 
that  it  is  not  easy  to  ascertain  that  any  precise  meaning  was 
attached  to  it.'*  Other  cases  are  more  explicit,  without 
being  more  satisfactory.  Thus,  in  Connecticut,  it  was  held 
that  the  loss  of  a  vessel  by  running  on  a  rock  not  generally 
known,  and  not  known  to  the  master,  was,  prima  facie,  a  loss 
by  the  act  of  God.  The  decision  was  unnecessary,  as  the 
bill  of  lading  contained  an  exception  of  all  losses  by  "  dan- 
gers of  the  sea." ''  But  in  a  later  case  the  same  court  held 
that  this  latter  exception  did  not  vary  the  common-law  lia- 
bility of  the  carrier.'^     So,  it  has  been  held  that  the  sinking 

'7  Parsons  v.  Hardy,  14  Wend.  215;  Bowman  v.  Teall,  23  111  306;  Harris  v. 
Rand,  4  N.  H.  259 ;  Wallace  v.  Vigus,  4  Blackf.  260 ;  West  v.  Steamboat  Ber- 
lin, 3  Iowa,  532;  The  Maggie  Hammond,  9  Wall.  435;  Worth  v.  Edmonds,  52 
Barb.  40. 

»^  Ballentine  v.  North  Missouri  R.  R.  Co.,  40  Mo.  491. 

«9  Jones  on  Bail.  104,  105. 

^  Ncal  V.  Saunderson,  2  Smed.  &  M.  575  (1844);  Walpole  v.  Bridges,  5 
Blackf.  222  (1839). 

^*  Robertson  v.  Kennedy,  2  Dana,  431  (1834) ;  Sprowle  v.  Kellar,  4  Stew.  &  P. 
382  (1833);  Fish  V.  Chapman,  2  Kelly,  349  (1847);  Louis  v.  Ludwick,  6  Coldw. 
368(1869). 

2»  Williams  v.  Grant,  I  Conn.  487  (1816). 

=3  Crosby  v.  Fitch,  12  Conn.  410  (1838).  But  in  Hale  v.  New  Jersey  Steam 
Navigation  Company  a  plain  distinction  was  made  between  the  act  of  God  and 
inevitable  accident. 
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of  a  boat  by  a  snag,  without  negligence,  is  within  the  ex- 
ception of  the  act  of  God.*^  In  South  Carolina  it  was  held, 
in  an  early  case,  that  carriers  by  water  were  not  liable  for 
accidents  against  which  ordinary  foresight,  care,  skill,  and 
diligence  could  not  provide.*'  Of  this  curious  case  the  same 
court  afterwards  said  that  "  it  was  fortunately  forgotten  in 
the  long  sleep  of  thirty-two  years  before  publication,*^  dur- 
ing which  time  it  had  been  unconsciously  overruled."  "^  In 
Pennsylvania  it  was  held  that  any  misfortune  or  accident 
that  could  not  be  averted  by  the  skill  and  prudence  of  the 
carrier  was  within  this  exception.*^  In  Indiana  there  is  an 
intimation  of  the  same  kind.'^  In  Delaware  it  was  held  that 
if  a  vessel  strike  on  a  rock  not  hitherto  known,  and  not 
laid  down  on  any  chart,  the  master  is  not  liable.^  In  one 
case  the  court  held  that,  in  order  for  the  act  of  Nature  to  fall 
within  the  exception  of  the  act  of  God,  it  need  not  be  violent — 
as,  where  a  vessel  was  caused  to  drift  against  the  shore  by  a 
sudden  lull  in  the  wind.3'  The  court  was  misled  into  using  the 
conceptions  and  language  of  theology,  in  place  of  those  of  the 
law.  These  discordant  decisions  have  been  often  criticised 
and  condemned.  3'     It  may  be  remarked  of  them  that  they 

"4  Faulker  v.  Wright,  Rice,  I2I  (1838).  There  is  a  dictum  of  a  similar  im- 
port in  Moses  v.  Norris,  4  N.  H.  304  (1828),  but  it  is  ovemilcd  by  Hall  v. 
Cheney,  36  N.  H.  31  (1857),  and  Hackett  v.  Boston  R.  R.  Co.,  35  N.  H.  399 

(1857). 

«5  Everleigh  v.  Sylvester,  2  Brev.  178  (i  801). 

*^  McClanaghan  v.  Brock,  5  Rich.  25  (1851). 

*7  Harrington  v.  Lyles,  2  Nott  &  M.  88  (18 19).  Yet  its  authority  was  seem- 
ingly recognized  in  Steamboat  Co.  v.  Bason,  Harp.  262  (1824).  But  it  was  dis- 
sented from  in  Patton  v,  McGrath,  Dudley,  159  (1838),  and  was  distinctly  over- 
ruled in  McClanaghan  v.  Brock,  supra^  which  probably  overrules  Smyrl  v.  Niolon. 
2  Bailey,  421  (1831). 

'*  See  a  long  and  loose  opinion  to  this  effect,  by  Lowrie,  C.  J.,  in  Hays  v. 
Kennedy,  41  Pa.  St.  379  (1861). 

»9  Walpole  V.  Bridges,  5  Blackf.  222  (1839).  . 

30  Pennewell  v.  Cullen,  5  Harr.  241  (1849). 

3'  Colt  V.  McMechen,  6  Johns.  160. 

3'  See  Le  Grand,  J.,  in  Ferguson  v.  Brent,  12  Md.  33  (1857);  Parsons  v. 
Monteith,  13  Barb.  353  (1851) ;  Central  Line  v.  Lowe,  50  Ga.  511  (1873).  Note 
of  Mr.  Wallace  to  Coggs  v.  Bernard,  I  Smith's  Ld.  Gas.  315. 
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are  for  the  most  part  not  recent,  and  that  all  of  them,  with 
one  exception,53  relate  to  carriers  by  water  —  dimly  fore- 
shadowing the  statutory  relaxations  that  have  been  made  in 
favor  of  that  class  of  carriers  in  the  general  interest  of  com- 
merce, and  because  goods  sent  by  water  are  more  commonly 
insured  than  those  sent  by  land ;  as  carriers  of  the  former 
class  frequently  lose  all  their  means  for  paying  for  any  loss 
to  goods  entrusted  to  them,  by  the  same  accident  by  which 
that  loss  occurs. 

VI.  Cases  not  falling  within  the  Exception  of  the  Act  of 
God.  —  A  loss  from  fire  not  caused  by  lightning, 34  or  by  the 
bursting  of  the  boiler  of  a  steamer,^'  or  by  an  unseen  ob- 
struction in  navigation,3^  or  by  collision  not  caused  by  tem- 
pest,37  or  by  the  burning  of  a  ship  by  the  bursting  of  a  cask 
of  chloride  of  lime,  though  such  an  occurrence  had  never 
been  previously  known,^^  or  by  the  sinking  of  a  vessel  by 
running  on  a  piece  of  timber  not  visible  in  ordinary  tides,39  or 
by  the  stranding  of  a  vessel  on  a  newly-formed  and  pre- 
viously-unknown bar  in  a  river,*''  or  by  the  shifting  of  a 
buoy ,4'  have  all  been  held  as  not  falling  within  this  exception, 
though  in  each  case  the  carrier  was  without  fault. 

VI f.  Question  of  Negligence  immaterial.  —  The  question  of 

33  Walpole  V.  Bridges,  supra, 

34  Thorogood  v.  Marsh,  i  Gow,  105 ;  Forward  v.  Pittard,  i  Term  Rep.  27 ; 
Hyde  v.  Trent  Navigation  Co.,  5  Term  Rep.  389;  Moore  v.  Michigan  R.  R. 
Co.,  3  Mich.  23 ;  Cox  v.  Peterson,  30  Ala.  608 ;  Chevalier  v.  Strahams,  2  Texas, 
115;  Miller  v.  Steam  Navigation  Co.,  6  Seld.  431;  Parsons  v.  Monteith,  13 
Barb.  353 ;  Hall  v.  Cheney,  36  N.  H.  32. 

35  McCall  v.  Brook,  5  Strobh.  119;  Navigation  Co.  v.  Dwyer,  29  Texas,  382; 
Bulldey  v.  Naumkeag  Cotton  Co.,  24  How.  386 ;  The  Bark  Edwin,  i  Sprague, 
477;  The  Mohawk,  8  Wall.  153. 

3^  Brousseau  v.  Ship  Hudson,  1 1  La.  An.  427. 

37  Plaisted  v.  Boston  Steam  Navigation  Co.,  27  Me.  134;  Mershonv.  Hoben- 
sack,  2  Zab.  381. 

3^  Brousseau  v.  Ship  Hudson,  supra. 

39  New  Brunswick  Steam  Navigation  Co.  y.  Tiers,  4  Zab.  697. 

^  Friend  v.  Woods,  6  Gratt.  189. 

4«  Reaves  v.  Waterhousc,  2  Spears,  197,  Evans  and  Wardlaw,  JJ.,  dissenting. 

VOL.  4,  NO.  3 — 30 
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negligence  is  wholly  irrelevant ;  for,  if  the  loss  does  not  fall 
within  an  exception  recognized  by  law,  the  carrier  is  respon- 
sible for  it,  although  he  exercised  every  possible  diligence  to 
prevent  it.^"    This  is  only  to  say  that  the  carrier  is  an  insurer. 

VI IL  The  Loss  must  be  caused  directly  and  exclusively  by 
the  Act  of  God,  or  else  the  carrier  will  be  liable/^  If  divers 
causes  concur  in  the  loss,  the  act  of  God  being  one,  but  not 
the  immediate  or  proximate,  cause,  the  carrier  is  not  dis- 
charged ;  ^  as,  where  a  vessel  grounds  in  a  storm,  the  officers 
and  crew  being  misled  by  the  absence  of  a  customary  light, 
and  the  presence  of  a  misguiding  light-^s 

IX.  Where  the  Loss  is  caused  partly  by  Negligence  and 
partly  by  the  Act  of  God,  the  carrier  is  liable ;  ^^  or,  where  a 
master  of  a  vessel  fills  her  boilers  overnight  to  be  ready  for 

*'  Trent  Navigation  Co.  v.  Wood,  4  Dougl.  280;  3  Esp.  131 ;  Siordet  v. 
Hall,  4  Bing.  607;  Amies  v.  Stevens,  i  Strange,  128;  Clark  v.  Barnwell,  12 
How.  272;  Ewart  v.  Street,  2  Bailey,  157;  King  v.  Shepherd,  3  Story,  349: 
Agnew  V.  Steamer  Contra  Costa,  27  Cal.  425 ;  Stephens  v.  Tuckerman,  33  X. 
J.  L.  553 ;  New  Brunswick  Steamboat  Co.  v.  Tiers,  4  Zab.  697 ;  Gordon  v. 
Buchanan,  5  Yerg.  82;  Chevalier  v.  Strahams,  2  Texas,  123;  Albright  v.  Penn. 
14  Texas,  298;  Parsons  v.  Monteith,  13  Barb.  353;  Mc Arthur  v.  Sears,  21 
Wend.  196;  Fish  v.  Chapman,  2  Kelly,  353;  McHenry  v.  Railroad  Co.,  4  Harr. 
448;  Hays  v.  Kennedy,  41  Pa.  St.  378;  Merritt  v.  Earle,  31  Barb.  38;  j.  r.,  29 
N.  Y.  115;  Forward  v.  Pittard,  1  Term  Rep.  27;  Mershon  v.  Hobensack,  2 
Zab.  373;  Backhouse  v.  Sneed,  i  Murph.  173;  Gordon  v.  Lytle,  8  Serg.  &  R. 
281 ;  Jones  v.  Pitcher,  3  Stew.  &  P.  136;  Eagle  v.  White,  6  Whart.  505. 

43  Sproule  V.  Kellar,  4  Stew.  &  P.  382;  Ewart  v.  Street,  2  Bailey,  IS7;  King 
v.  Shepherd,  3  Story,  349;  Abb.  on  Ship.  315;  Baltimore  R.  R.  Co.  v.  More- 
head,  3  W.  Va.  300. 

44  New  Brunswick  Steamboat  Co.  v.  Tiers,  4  Zab.  697. 

45  Mc  Arthur  v.  Sears,  21  Wend.  190. 

46  Lyon  V.  Wells,  5  East,  428;  Davis  v.  Garrett,  6  Bing.  716;  Birkett  v. 
Willan,  5  Bam.  &  Adol.  356 ;  Bodenham  v.  Burnett,  4  Price,  31 ;  Smith  t. 
Home,  2  Moore,  18;  Powell  v.  Layton,  2  N.  R.  365;  Siordet  v.  Hall,  4  Bing. 
607;  Mudale  v.  Stride,  9  Car.  &  P.  380;  Lowe  v.  Booth,  13  Price,  329;  Beck- 
ford  V.  Crutwell,  5  Car.  &  P.  242;  Cailiff  v.  Danvers,  1  Peak,  155;  Hunter  v. 
Potts,  4  Camp.  203;  Oakley  v.  Steam  Packet  Co.,  11  Exch.  Rep.  618;  Lave- 
roni  V.  Drury,  8  Exch.  Rep.  166;  Hollingworth  v.  Prodrick,  7  Ad.  &  E.  40; 
Dibble  v.  Morgan,  i  Wood,  407 ;  Elliott  v.  Rossell,  10  Johns,  i. 
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starting  in  the  morning,  and  a  pipe  freezes  and  bursts  in  the 
night,  though  it  was  customary  to  fill  the  boilers  of  outgoing 
vessels  overnight; ^7  or,  where  he  has  been  guilty  of  any 
previous  misconduct  by  which  the  goods  in  his  charge  are 
exposed  to  the  act  of  God,  and  are  injured  thereby/*  It  is 
negligence  for  a  ferryman  to  start  across  a  river  when  a  dan- 
gerous wind  is  blowing,*^  or  for  a  wagon  to  start  across  a 
stream  with  an  insufficient  team ;  ^  and  a  loss  subsequently 
occurring  by  reason  of  the  wind,  or  the  sudden  rising  of  the 
stream,  will  not  be  excused.  But  where  there  is  a  loss  by 
the  act  of  God,  the  carrier  will  not  be  held  liable.  On  a 
showing  that  there  was  a  defect  in  his  vessel,  or  a  want  of 
skill  on  his  part,  it  must  also  be  made  to  appear  that  this 
defect  or  want  of  skill  contributed  to  the  loss.s' 

X,  Where  there  is  a  Loss  by  Act  of  God  after  a  negligent 
Delay  by  the  Carrier^  the  cases  are  not  uniform  as  to  the 
liability  of  the  carrier.  Mr.  Browne  says :  ^  *'  So,  if  he  (the 
carrier)  delays  an  unreasonably  long  time  on  the  journey, 
and  it  is  proved  that  but  for  such  unreasonable  waste  of  time 
he  would  have  been  able  to  deposit  his  goods  in  safety,  it 
will  not  be  a  good  defence  to  an  action  for  the  amount  of 
injury  done  to  the  goods  of  an  owner,  who  entrusted  them  to 
him  to  be  carried,  to  v  say  that  the  injury  was  caused  by  a 
flood,  which  was  the  act  of  God."  This  doctrine  is  followed 
in  New  York.53  But  it  is  held  by  the  Supreme  Court  of 
the  United  States,  and  in  Pennsylvania,  Massachusetts,  and 
Nebraska,  that  in  such  case  the  negligence  of  the  carrier  is 

47  Siordet  v.  Hall,  4  Bing.  606. 

4*  Hart  V.  Allen,  2  Watts,  115;  Williams  v.  Grant,  1  Conn.  487;  Morgan  v. 
Dibble,  29  Texas,  119;  Chevalier  v.  Strahams,  2  Texas,  115;  Klauber  v. 
American  Express  Co.,  21  Wis.  24;  Cook  v.  Gourdin,  2  Nott.  &  M.  19. 

49  Cook  V.  Gourdin,  supra, 

y*  Loomis  V.  Pearson,  Harp.  470. 

5*  Hart  V.  Allen,  2  Watts,  114,  overruling  Bell  v.  Reed,  4  Binn.  27;  New 
Brunswick  Steamboat  Co.  v.  Tiers,  4  Zab.  697. 

5*  Browne  on  Car.  95. 

53  Reed  v.  Spaulding,  30  N.  Y.  630,  dissenting  from  Morrison  v.  Davis,  20 
Pa.  St.  171. 
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not  the  proximate  cause  of  the  loss,  and  that  he  is  not  an- 
swerable for  it. 5* 

XL  Loss  by  Act  of  God  after  Deviation  by  Carrier. —  Devia- 
tion is  the  voluntary  departure  from  the  voyage  or  route 
without  necessity  or  reasonable  cause.ss  Necessity  can  alone 
sanction  it  in  any  case,  and  then  it  must  be  strictly  commen- 
surate with  the  vis  major  producing  it. 5*  If  a  master  devi- 
ates from  the  usual  course  of  his  voyage,  and  damage  is 
caused  by  a  tempest,  in  itself  the  act  of  God,  the  proximate 
cause  of  the  loss  is  the  wrongful  act  of  the  master,  and  he 
is  responsible  for  it.57  The  same  rule  applies  to  carriers  by 
land.5®  If  a  carrier  has  agreed  to  send  goods '  by  land,  and 
he  sends  them  by  water,59  or,  if  he  has  agreed  to  carry  them 
by  canal,  and  he  takes  them  out  to  sea,^  and  they  are  lost 
by  act  of  God,  he  is  liable.  So,  if  he  agrees  to  send  them 
by  one  line  of  boats  and  sends  them  by  another.^'  The 
burden  of  showing  a  necessity  for  a  deviation  rests  upon  the 
carrier;^'  and  the  necessity  must  be  real,  and  not  merely 
apparent.^3  If  the  deviation  is  only  for  the  convenience  of 
the  carrier,  he  assumes  the  risk  of  any  loss  that  may  occur, 
and  becomes  an  insurer  at  all  events.^  But  it  is  the  duty  of 
the  carrier,  in  an  unforeseen  emergency,  when  the  safety  of 
the  goods  requires  it,  and  when  the  consent  of  the  owner 

54  Morrison  v.  Davis,  supra  ;  Railroad  Co.  v.  Reeves,  lo  Wall.  191 ;  Demy 
V.  New  York  R.  R.  Co.,  13  Gray,  481 ;  Hoadley  v.  Northern  Transportation 
Co.,  115  Mass.  304;  McClary  v.  Sioux  City  R.  R.  Co.,  3  Neb.  44. 

55  Bond  V.  Ship  Cora,  2  Pet.  Adm.  373. 

5^  Maryland  Ins.  Co.  v.  Leroy,  7  Cranch,  27. 

57  See  opinion  of  Tindall,  C.  J.,  in  Davis  v.  Garrett,  6  Bing.  714;  Aug.  on 
Car.,  sees.  203-4;  Story  on  Bail.,  sec.  413. 

5*  Powers  V.  Davenport,  7  Blackf.  496;  Lunson  v.  McGregor,  Wright,  193: 
Phillips  V.  Brigham,  26  Ga.  122. 

59  Ingalls  V.  Brooks,  Edw.  Sel.  Cas.  104. 

^  Hand  v.  Baynes,  4  Whart.  204. 

^'  Johnson  v.  New  York  R.  R.  Co.,  ^^  N.  Y.  612. 

^  Le  Sage  v.  Great  Western  R.  R.  Co.,  I  Daly,  306 ;  Acklcy  v.  Kellogg,  8 
Cow.  225. 

^3  Hand  v.  Baynes,  supra. 

*4  Johnson  v.  New  York  R.  R.  Co.,  33  N.  Y.  610,  reversing  /.  r.,  31  Barb.  196 ; 
Sager  v.  Portsmouth  R.  R.  Co.,  31  Me.  228. 
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may  fairly  be  presumed,  to  deviate  from  the  letter  of  his 
instructions,  and,  if  possible,  to  notify  the  owner  of  such  devi- 
ation.*5  If  a  carrier  has  agreed  to  send  goods  by  a  particu- 
lar line  of  boats,  and  the  owner  of  the  boats  refuses  to 
receive  them,  the  carrier  should  advise  the  owner  of  the 
goods  of  that  fact,  depositing  them  in  a  warehouse  if  need 
be,  and  should  wait  for  further  instructions.^  And  a  carrier 
is  bound  to  follow  the  instructions  of  his  employer  as  to  the 
selection  of  carriers  beyond  his  own  route.^?  It  has  been 
said  that  if  a  loss  occurs  after  a  deviation,  and  the  carrier 
can  show  that  a  loss  must  have  certainly  occurred  had  there 
been  no  deviation,  the  carrier  shall  be  excused ;  ^®  but  it  is 
difficult  to  see  how  such  proof  would  be  possible. 

XI L  Duty  of  Carrier  to  preserve  Goods  that  have  been  dam- 
aged by  the  Act  of  God,  —  Where  the  loss  sustained  by  the 
act  of  God  is  not  a  total  one,  it  is  the  duty  of  the  carrier  to 
preserve  such  portions  of  the  goods  as  may  still  possess  some 
commercial  value.^  And  he  must  show  that  he  afterwards 
delivered  them  to  the  consignee  without  any  further  dam- 
age,7**  or  that  he  has  used,  actively  and  energetically,  such 
means  to  save  them  as  prudent  and  skilful  men  engaged  in 
his  business  might  fairly  be  expected  to  use  under  like  cir- 
cumstances.7'  Thus,  for  illustration,  if  goods  are  wet  during 
a  storm,  the  carrier  must  open  them  and  dry  them ; ''  or,  if 
his  vessel  is  wholly  disabled,  he  must  use  his  utmost  exer- 
tions to  transport  or  send  the  goods  forward  to  the  port  of 
delivery,  even  though  he  have  to  hire  another  vessel  for  that 

65  Ibid, 

66  Ibid, ;  Fisk  v.  Newton,  I  Denio,  45 ;  Story  on  Bail.,  sec.  543 ;  Goodrich  v. 
Thompson,  44  N.  Y.  324. 

67  Johnson  v.  New  York  R.  R.  Co.,  33  N.  Y.  610. 
^  Mayhee  v.  Camden  R.  R.  Co.,  45  N.  Y.  (1871). 

69  Craig  V.  Childress,  Peck,  270. 

70  Day  V.  Ridley,  16  Vt  51. 

7*  Railroad  Co.  v.  Reeves,  10  Wall.   191 ;  Nashville  R.  R.  Co.  v.  David,  6 
Heisk.  261. 

7'  Chouteau  v.  Leech,  18  Pa.  St.  224. 
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purpose."  In  any  event,  the  carrier  will  always  be  answer- 
able for  that  amount  of  the  damage  which  is  the  result  of 
his  own  want  of  diligence.'^ 

XIIL  Losses  caused  by  the  public  Enemy, — Common  carriers 
are  not  responsible  for  losses  caused  by  the  public  enemy. 
Public  enemies  are  those  with  whom  the  nation  or  state  is  at 
open  war,  and  pirates  on  the  high  seas.'^  But  a  loss  by 
thieves  or  robbers,^  or  by  embezzlement,^  or  by  rioters  or 
insurgents,^*  is  not  within  the  exception,  unless  the  insurrec- 
tion assumes  the  magnitude  of  an  international  war,  as  was 
the  case  in  the  late  civil  war  in  this  country .79  Robbery  on 
a  river  where  the  tide  ebbs  and  flows  is  not  a  loss  from  the 
public  enemy,  though  an  act  of  Congress  may  have  provided 
tliat  such  a  robbery  shall  be  deemed  piracy.**  If  a  loss  by 
a  public  enemy  is  incurred  through  the  negligence  of  the 
carrier,  he  will  be  liable.*' 

XIV.  Losses  caused  by  the  inherent  Defect,  Quality,  or  lice 
of  the  Thing  carried.  —  Carriers  are  not  liable  for  losses  arising 
from  the  ordinary  wear  and  tear  of  goods  in  the  course  of 
transportation,  nor  for  their  ordinary  deterioration  in  quan- 
tity or  quality,  nor  for  their  inherent  natural  infirmity  or 
tendency  to  damage;  and  this  rule  includes  the  decay  of 
fruits,  the  diminution,  leakage,  or  evaporation  of  liquids,  and 
the  spontaneous  combustion  of  goods.     In  all  such  cases, 

73  The  Maggie  Hammond,  9  Wall.  435,   . 

74  Faulkner  v.  Wright,  Rice,  108. 

75  Chitty  on  Car.,  37  (Jeremy,  34);  Story  on  Bail.,  sees.  512,  526;  Ang.  on 
Car.,  sec.  200;  3  Kent's  Com.  216,  299. 

7^  Coggs  V.  Bernard,  2  Salk.  919;  Ang.  on  Car.,  sec  200;  Boon  v.  Steamer 
Belfast,  40  Ala.  184;  Hall  v.  Cheney,  36  N.  H.  32. 

77  Scheiflein  v.  Harvey,  6  Johns.  170;  Watkinson  v.  Laughton,  8  Johns.  213; 
Louis  V.  Ludwick,  6  Coldw.  368 ;  Kemp  v.  Coughtry,  1 1  Coldw.  107. 

7®  Coggs  V.  Bernard,  supra ;  Forward  v.  Pittard,  I  Term  Rep.  27. 

79  Hubbard  v.  Hamdon's  Express  Co.,  10  R.  I.  251 ;  Smith  v.  Brasselton,  i 
Heisk.  44;  Louis  v.  Ludwick,  supra. 

^  Steamboat  Belfast  v.  Boon,  41  Ala.  420. 

^'  Ames  V.  Stevens,  i  Strange,  128;  Forward  v.  Pittard,  supra. 
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where  the  negligence  of  the  carrier  does  not  cooperate  in 
the  loss,  he  will  be  excused.^'  This  exception  also  includes 
all  injuries  done  by  living  animals  to  themselves  and  to  each 
other;  losses  that  are  caused  by  their  inherent  vices  and 
propensities,^^  and  which  excuse  the  carrier  if  his  negligence 
does  not  concur  in  causing  them.*^ 

JCK  Liabilities  of  Carriers  of  Animals,  —  As  the  transpor- 
tation of  living  animals  was  unknown  to  the  era  of  the  for- 
mation of  the  common  law,  it  has  been  much  debated  as  to 
whether  persons  engaging  in  this  business  assume  all  the 
liabilities  of  common  carriers  or  not.  Mr.  Justice  Willes  re- 
garded the  question  as  being  probably  one  of  words,  it  being 
much  the  same  thing  to  say  that  carriers  of  animals  are  not 
common  carriers,  and  to  say  that  they  are  common  car- 
riers, with  the  modification  that  they  are  not  liable  for 
any  damage  or  loss  growing  out  of  the  vices  or  pro- 
pensities of  the  animals  carried.^s  The  question  is,  how- 
ever, very  important,  since  it  affects  that  of  the  burden  of 
proof,  and  because  it  follows  that,  if  such  carriers  are  not 
common  carriers,  they  are  not  liable  for  any  damage  or  loss 
not  occasioned  in  some  way  by  their  own  want  of  skill  and 
care,  though  such  damage  or  loss  may  not  fall  within  any  of 
the   exceptions  made  by  law  to  the  liabilities  of  common 

^^  Story  on  Bail.,  sec.  492  a;  3  Kent's  Com.  299-301 ;  Hastings  v.  Pepper,  11 
Pick.  41;  Chitty  on  Car.  44;  Browne  on  Car.  103;  Ang.  on  Car.,  sec.  211; 
The  Collenberg,  i  Black,  170.  Losses  of  this  kind  are  sometimes  spoken  of  as 
being  caused  by  the  act  of  God  ( Browne  on  Car.  102 ;  Warden  v.  Greer,  6  Watts, 
424),  but  the  action  of  Nature  causing  the  loss  is  neither  sudden,  violent,  nor 
irresistible.  It  does  not,  therefore,  fall  within  any  definition  of  the  act  of  God. 
See  Hall  v.  Renfro,  3  Mete.  (Ky.)  54. 

^3  Ang.  on  Car.,  sec.  214;  Michigan  R.  R.  Co.  v.  McDonough,  21  Mich. 
155;  Lake  Shore  R.  R.  Co.  v.  Perkins,  25  Mich.  329;  Kansas  R.  R.  Co.  v. 
Reynolds,  8  Kan.  623 ;  Great  Western  R.  R.  Co.  v.  Blower,  20  W.  R.  776. 

84  Clark  V.  Rochester  R.  R.  Co.,  4  Kern.  570 ;  Ohio  R.  R.  Co.  v.  Dunbar, 
20  111.  623;  Smith  V.  New  Haven  R.  R.  Co.,  12  Allen,  531 ;  Hall  v.  Renfro, 
supra;  Evans  v.  Fitchburgh  R.  R.  Co.,  iii  Mass.  142;  Conger  v.  Hudson  River 
R.  R.  Co.,  6  Ducr,  575 ;  Harris  v.  Northern  R.  R.  Co.,  20  N.  Y.  232 ;  Powell 
V.  Pennsylvania  R.  R.  Co.,  32  Pa.  St.  414 ;  East  Tennessee  R.  R.  Co.  v.  Whittle, 
27  Ga.  535 ;  Welsh  v.  Pittsburg  R.  R.  Co.,  10  Ohio  St.  65. 

«5  Great  Western  R.  R.  Co.  v.  Blower,  20  W.  R.  776  (1872). 
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carriers.  In  England,  carriers  of  living  animals  are  not  con- 
sidered as  common  carriers;^  and  if  a  horse  is  injured 
while  it  is  in  transit  by  rail,  and  the  cause  of  the  injur>^  is 
unknown,  the  injury  will  be  presumed  to  have  come  about 
through  the  proper  vice  of  the  animal,  it  being  shown  both 
that  it  was  quiet  and  accustomed  to  travel  by  rail,  and  that 
no  accident  had  occurred,  nor  anything  likely  to  alarm  it.*^ 
In  Kentucky  the  stringency  of  the  common-law  rule  does 
not  apply  to  carriers  of  live  stock ;  they  are  not  insurers. 
But,  in  case  of  injury  to  such  live  stock,  the  legal  presump- 
tion, prima  facie,  is  that  it  was  caused  by  the  negligence  of 
the  carrier.^  In  Michigan,  carriers  of  animals  are  not  re- 
garded as  common  carriers,  unless  they  have  expressly  as- 
sumed the  responsibilities  of  common  carriers  by  special  con- 
tract.^ But  in  most  of  the  states  carriers  of  living  animals 
are  held  to  be  common  carriers,  and  to  be  insurers  to  the 
same  extent  as  if  engaged  in  carrying  general  merchandise, 
subject  to  the  explanation  contained  in  the  preceding  section 
as  to  loss  or  damage  caused  by  the  animals  to  themselves 
and  to  each  other.9**     Where  the  animals  are  killed  under 

^  McManus  v.  Lancashire  Ry.  Co.»  7.  H.  &  N.  701 ;  /,  r.,  Ex.  Ch.  4  H.  &  N. 
346;  Carr  v.  Lancashire  Ry.  Co.,  7  Exch.  Rep,  712;  Palmer  v.  Grand  Junction 
Ry.  Co.,  4  M.  &  W.  758;  Oxlade  v.  Northeast  Ry.  Co.,  15  C.  B;  {x.  s.)  680: 
Pardington  v.  South  Wales  Ry.  Co.  38  Eng.  Com.  Law  &  Eq.  Rep.  435 ;  Michi- 
gan R.  R.  Co.  V.  McDonough,  21  Mich.   165. 

^7  Kendall  v.  London  Ry.  Co.  Law  Rep.  7  Ex.  373. 

^  Louisville  R.  R.  Co.  v.  Hedges,  9  Bush,  649 ;  Hall  v.  Renfro,  3  Mete. 
(Ky.)  SI. 

^  Lake  Shore  R.  R.  Co.  v.  Perkins,  25  Mich.  329,  overruling  Michigan  R.  R. 
Co.  V.  Hale,  6  Mich.  243,  and  Great  Western  R.  R.  Co.  v.  Hawkins,  18  Mich. 
427. 

9°  Kimball  v.  Rutland  R.  R.  Co.,  26  Vt.  247;  Agnew  v.  Steamer  Contra 
Costa,  27  Cal.  425;  Atchison  R.  R.  Co.  v.  Washburn,  5  Neb.  121 ;  Kansas 
R.  R.  Co.  V.  Reynolds,  8  I^an.  623 ;  Kansas  R.  R.  Co.  v.  NichoUs,  9  Kan.  235 : 
Pringle  v.  Railway  Co.,  3  Phila.  Rep.  82 ;  Crogin  v.  New  York  R.  R.  Co.  51 
N.  Y.  61 ;  Penn  v.  Buffalo  R.  R.  Co.,  49  N.  Y.  204;  Ma)mard  v.  Syracuse  R.  R. 
Co.,  13  Alb.  L.  J.  431 ;  s.  r.,  7  Hun,  399;  German  v.  Chicago  R.  R.  Co.,  38 
Iowa,  127;  McCoy  v.  Keokuk  R.  R.  Co.,  44  Iowa,  424;  Wilson  v.  Hamilton, 
4  Ohio  St  722 ;  Welsh  v.  Pittsburg  R.  R.  Co.,  10  Ohio  St  6$ ;  St  Louis  R.  R. 
Co.  v.  Dorman,  72  111.  504;  South  Alabama  R.  R.  Co.  v.  Henlein,  52  Ala.  606; 
Rixford  v.  Smith,  52  N.  H.  355;  Clarke  v.  Rochester  R.  R.  Co.,  4  Kern.  570; 
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circumstances  exonerating  the  carrier,  he  is  not  liable  for 
not  delivering  their  carcasses.^* 

XVI.  Losses  caused  by  the  Seizure  of  Goods  under  le^al 
Process,  —  A  carrier  is  not  liable  for  goods  taken  out  of  his 
hands  by  legal  process.^*  Where  goods  are  attached  in  the 
hands  of  a  common  carrier,  he  cannot  give  them  up  to  the 
consignee  while  the  attachment  is  pending.^  In  such  case 
the  carrier  is  not  answerable,  even  though  the  goods  have 
been  attached  for  the  debt  of  a  third  person,  and  under  ai 
proceeding  to  which  the  employee  of  the  carrier  is  not  a 
party.  The  rights  of  the  officer  to  hold  the  goods  can  only 
be  determined  by  the  court  having  jurisdiction  of  the  attach- 
ment suit.  The  remedy  of  the  bailor,  for  an  illegal  seizure 
of  his  goods  for  the  debt  of  another,  is  not  against  the  car- 
rier, but  against  the  officer  making  the  seizure,  or  against  the 
plaintiff  in  the  attachment,  if  he  directed  the  seizure.^^  But, 
when  such  a  seizure  is  made,  the  carrier  must  immediately 
notify  that  fact  to  the  consignor's  The  carrier  must  assure 
himself  that  the  proceedings  under  which  the  seizure  is  made 
are  regular  and  valid ;  but  he  is  not  bound  to  litigate  for  his 

Ohio  R.  R.  Co.  V.  Dunbar,  20  111.  623;  Smith  v.  New  Haven  R.  R.  Co.,  12 
Allen,  531;  Evans  v.  Fitchburg  R.  R.  Co.,  ill  Mass.  142;  Conger  v.  Hudson 
River  R.  R.  Co.,  6  Duer,  575 ;  Harris  v.  Northern  R.  R.  Co.,  20  N.  Y.  232 ; 
Powell  V.  Pennsylvania  R.  R.  Co.,  32  Pa.  St.  414;  East  Tennessee  R.  R.  Co. 
V.  Whittle,  27  Ga.  535.  The  carrier  is  responsible  for  any  injury  which  can  be 
prevented  by  foresight,  vigilance,  and  care,  although  arising  from  the  conduct  of 
the  animals.     Clarke  v.  Rochester  R.  R.  Co.,  supra, 

9*   Lee  v.  Harsh,  42  Barb.  102 ;  s.  r.,  less  fully,  28  How.  Pr.  275. 

9*  Stiles  V.  Davis,  i  Black,  106;  Bliven  v.  Hudson  River  R.  R.  Co.,  36 
X.  Y.  407;  s,  r.,  35  Barb.  191 ;  Van  Winkle  v.  United  States  Mail  Co.,  37 
Barb.  124;  Burton  v.  Wilkinson,  18  Vt.  190;  Ohio  R.  R.  Co.  v.  Yohe,  51  Ind. 
181  ;  s.  ^.,  7  C.  L.  N.  139. 

93  Stiles  v.  Davis,  ubi  supra;  Verrall  v.  Robinson,  Tyrw.  1069;  j.  r.,  4 
Dowl.  P.  C.  242;  J.  r.,  2  Cromp.  M.  &  R.  495.  "It  would  be  absurd  for  the 
law  to  punish  a  man  for  not  doing  —  or,  in  other  words,  to  require  him  to  do  — 
that  which  it  forbids  his  doing."  2  Pars,  on  Con.  674.  "  If  a  coach  be  dam- 
aged by  a  carrier's  fault,  whatever  is  lost  he  shall  be  compelled  to  make  good, 
unless  the  injury  happens  by  the  act  of  God,  or  of  the  king;  and  whatever  does 
not  so  happen  denotes  a  fault.''     2  Colebrooke's  Dig.  Hindu  Law,  272. 

9*   Stiles  V.  Davis,  ubi  supra, 

95  Ohio  R.  R.  Co.  v.  Yohe,  supra ;  Bliven  v.  Hudson  River  R.  R.  Co.,  supra  ; 
Scranton  v.  Farmers*  Bank,  24  N.  Y.  427. 
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bailor,  nor  to  show  that  the  decision  of  the  court  issuing  the 
process  is  correct  in  law  or  fact.^*  But  he  is  not  bound  to 
respect  the  title  of  the  bailor,  nor  to  follow  the  goods.'' 

XVII,  Discordant  Decisions. — In  a  case  decided  in  Eng- 
land at  nisi  prius,  by  Lord  Ellenborough,  in  1808 ,9®  a  vessel 
had  been  detained  and  condemned  in  Jamaica  for  a  breach 
of  revenue  laws;  but  on  appeal  the  condemnation  was 
reversed.  It  was  held  that  the  master  was  liable  for  a  loss 
caused  by  the  delay,  the  court  saying :  "  You  have  an  action 
against  the  officers.  The  shipper  can  only  look  to  the 
owner  or  master  of  a  ship."  This  last  proposition  is  clearly 
wrong.  We  do  not  find  the  case  cited  in  any  late  English 
work  on  carriers,  and  it  is  no  doubt  regarded  as  bad  law. 
But  in  a  late  case  in  Massachusetts  it  was  held  that,  in  a  suit 
against  a  common  carrier  for  non-delivery  of  goods,  it  is  no 
defence  to  say  that  they  were  taken  from  the  carrier  by  an 
officer  under  an  attachment  against  any  one  who  was  not 
their  owner.w 

XVIII,  Losses  caused  by  some  Act  or  Omission  of  the 
Owner  of  the  Goods, — It  is  clear  that  if  the  owner  of  the 
goods  should  directly  do  an  injury  to  them  while  in  the 
hands  of  the  carrier,  the  latter  could  not  be  made  answer- 
able for  such  injury.  Sugh  a  case  is  not  likely  to  occur ;  but 
cases  do  often  occur  where  the  loss  or  damage  to  the  goods 
would  not  have  been  inflicted  if  the  owner  had  done  every- 
thing that  he  ought  to  have  done.  The  question  in  such 
cases  is  whether  the  owner  himself  so  far  contributed  to  the 

96  Bliven  v.  Hudson  River  R.  R.  Co.,  35  Barb.  191. 

97  Ohio  R.  R.  Co.  v.  Yohe,  supra.  Where  a  vessel  was  detained  by  a  military 
officer,  it  was  held  that  the  owner  of  it  was  not  answerable  for  a  loss  by  reason 
of  a  fall  of  prices  of  goods  on  board  during  the  period  of  detention,  he  having 
yielded  only  to  a  force  which  he  could  not  resist.  The  Schooner  Onnist,  i  Ben. 
446. 

98  Gosling  V.  Higgins,  i  Camp.  451. 

99  Edwards  v.  White  Line  Transit  Co.,  104  Mass.  159  (1870).  The  conn 
went  astray  on  the  irrelevant  and  abstract  question  as  to  whether,  where  the 
property  of  A  is  attached  as  the  property  of  B,  it  is  in  the  custody  of  the  law  as 
to  A.  The  case  is  remarkable  for  a  very  ineffectual  criticism  on  Stiles  v.  Da^'i5s 
supra. 
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misfortune,  by  his  own  negligence  or  want  of  ordinary  care 
and  caution,  that  but  for  such  negligence  or  want  of  care 
and  caution  on  his  part  the  misfortune  would  not  have 
happened.' 


100 


XIX.  Concealment  of  Value  or  Quality,  —  The  carrier 
has  a  right  to  know  the  value  of  the  goods,  so  that  he  may 
know  what  risk  he  takes  on  himself,  what  care  he  should  ex- 
ercise, and  what  charge  he  should  make.  The  owner  is  not 
bound  to  state  the  value  unless  he  is  asked  to  do  so,'*"'  but 
if  he  is  asked  the  value,  he  must  answer  truly.'"**  Neither 
must  the  owner  mislead  the  carrier  by  making  him  under- 
estimate the  value  of  the  goods,  even  though  no  questions 
are  asked ;  as,  by  sending  a  large  sum  of  money  concealed  in 
a  bag  of  hay,'°3  or  placed  in  a  box  with  articles  of  small 
value, ***^  or  by  sending  a  diamond  ring  in  a  small  paper  box 
tied  with  a  string, '°5  or  by  sending  valuable  jewelry  under 
any  circumstances  which  would  naturally  lead  the  carrier  to 
suppose  it  to  be  of  but  trifling  value ;  '***  and  if  he  does  thus 
mislead  the  carrier,  and  the  goods  are  afterwards  stolen  or 
lost,  the  carrier  is  not  liable.'®'  In  all  cases  of  this  kind  the 
owner  is  held  to  be  guilty  of  constructive  fraud,  although,  in 

*°°  Railroad  Co.  v.  Jones,  95  U.  S.  442. 

"*  Brooke  v.  Pickwick,  4  Bing.  218;  Southern  Express  Co.  v.  Crook,  44 
Ala.  468;  Gorham  Mfg.  Co.  v.  Fargo,  45  How.  Pr.  90;  Maguire  v.  Dinsmore, 
16  Alb.  L.  J.  282;  Kuter  v.  Michigan  R.  R.  Co.,  10  West.  Jur.  416;  Brown  v. 
Camden  R.  R.  Co.,  9  C.  L.  N.  326;  Camden  R.  R.  Co.  v.  Baldouf,  4  Har.  67; 
Ralf  V.  Rapp,  3  Watts  &  S.  26. 

'<»  Camden  R.  R.  Co.  v.  Baldouf,  ubi  supra ;  Phillips  v.  Earle,  8  Pick.  182  ; 
Boskowitz  V.  Adams  Express  Co.,  Sup.  Ct.  111.,  5  Cent.  L.  J.  58. 

*°3  Gibbon  v.  Paynton,  4  Burr.  2301. 

***♦  Chicago  R.  R.  Co.  v.  Thompson,  19  111.  578;  Maguire  v.  Dinsmore,  62 
N.  V.  35;  Earnest  v.  Express  Co.,  i  Wood,  573;  Belger  v.  Dinsmore,  51  N. 

»*>5  Southern  Express  Co.  v.  Everett,  57  Ga.  688;  Sleat  v.  Flagg,  5  Bam.  & 
Aid.  342. 

'**  Oppenheimer  v.  United  States  Express  Co.,  69  111.  62. 

107  Tyly  V.  Morrice,  3  Carth.  485 ;  Fitchbume  v.  White,  I  Strange,  145 ;  Ear- 
nest V.  Express  Co.,  i  Woodb.  579;  Cox  v.  Heisley,  19  Pa.  St.  243;  Hollister 
T.  Nowlcn,  19  Wend.  245 ;  Everett  v.  Southern  Express  Co.,  46  Ga.  307 ;  Cin- 
cinnati R.  R.  Co.  V.  Marcus,  38  111.  219;  Hellman  v.  HoUiday,  I  Woolw.  365; 
Kearig  v.  Eggelston,  Aleyn,  93 ;  Orange  Bank  v.  Brown,  9  Wend.  85. 
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point  of  fact,  no  fraud  was  intended.'*^  In  further  illustra- 
tion of  this  important  rule  requiring  fair  dealing  on  the  part 
of  the  owner,  it  may  be  mentioned  that  if  one  sends  glass 
articles  in  a  box  without  informing  the  carrier  of  the  nature 
of  the  articles,  and  they  are  broken ;  *°9  or  sends  a  trunk 
labelled  as  containing  articles  of  a  different  and  smaller  value 
than  those  really  contained  therein,  and  they  are  stolen ; "° 
or  sends  a  check  endorsed  in  blank  in  a  letter  without  in- 
forming the  carrier  of  the  contents  of  the  letter,  and  the 
letter  is  stolen ;  "*  or  sends  money  in  a  package,  knowing 
that  by  the  rules  of  the  carrier  money-packages  are  required 
to  be  put  up  enclosed  and  sealed  in  a  particular  way,  which 
requirement  is  disregarded,  and  the  money  is  stolen,  the  car- 
rier will  not  be  liable."* 

XX,  Other  Frauds  may  be  committed  by  the  owner  on 
the  carrier  which  will  prevent  a  recovery  by  the  former — as, 
where  he  obtains  from  one  of  several  proprietors  of  a  coach 
an  agreement  to  carry  himself,  his  family,  and  his  goods  on 
a  consideration  from  which  the  other  proprietors  are  to  derive 
no  benefit.  Such  an  agreement  is  a  fraud  as  to  them,  is  not 
binding  on  them,  and  will  not  support  an  action  against 
them."3 

XXL  Losses  caused  by  the  Neglect  of  the  Oivner,  —  If  goods 
are  sent  by  a  carrier  without  being  legibly  marked,  in  con- 
sequence of  which  the  owner  sustains  a  loss  or  inconvenience, 
without  any  fault  of  the  carrier,  he  cannot  hold  the  carrier 
bound  for  it."*  Nor  is  the  latter  liable  for  a  loss  occasioned 
by  the  negligence  of  the  shipper  in  packing  the  goods."^ 

*°^  Chicago  R.  R.  Co.  v.  Thompson,  19  111.  578;  Cooper  v.  Berry,  21  Ga- 
538 ;  Great  Northern  R.  R.  Co.  v.  Shepherd,  14  Eng.  Law  &  Eq.  Rep.  37a 

'°9  American  Express  Co.  v.  Perkins,  42  III.  461. 

'*®  Ralf  V.  Rapp,  supra;  HoUister  v.  Nowlen,  supra, 

"'  Hayes  v.  Wells,  23  Cal.  loi. 

*"  St.  John  V.  Express  Co.,  I  Wood,  612. 

"3  Bignold  V.  Waterhouse,  i  Mau.  &  Sel.  255 ;  Jones  v.  Sims,  9  Port.  236. 

*'4  The  Huntress,  Daveis,  82 ;  Finn  v.  W^estem  R.  R.  Co.,  102  Mass.  283. 

"5  Ang.  on  Car.,  sec.  212;  Klauber  v.  American  Express  Co.,  21  Wis.  21: 
The  Colonel  Ledyard,  i  Sprague,  530. 
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XXII,  Where  the  Owner  himself  undertakes  a  Part  of  the 
Duties  which  would  otherwise  devolve  on  the  Carrier^  the  re- 
sponsibility for  results  growing  out  of  the  discharge  of  those 
duties  rests  on  the  owner,  and  the  carrier  is  not  liable  in 
respect  thereof.  If  the  owner  of  cattle  goes  with  them  on  a 
railway,  under  an  agreement  with  the  railway  company  to 
give  certain  attention  to  the  cattle,  the  company  will  not  be 
liable  for  losses  occasioned  by  his  inattention  to  the  duties 
undertaken  by  him."^  In  this  case  there  was  negligence  on 
the  part  of  the  owner;  but  negligence  is  not  a  necessary 
element  of  the  rule.  Thus,  if  hogs  are  sent  in  a  car  selected 
by  the  owner,  and  not  belonging  to  the  carrier,  and  they  are 
injured  by  reason  of  a  defect  in  such  car,  the  carrier  is  not 
liable  —  at  least,  if  the  defect  in  the  car  was  not  known  to 
the  latter."^  There  is,  of  course,  a  still  stronger  reason  for 
the  application  of  the  rule  where  the  owner  of  cattle  under- 
takes to  put  them  on  a  car,  and  puts  them  on  accordingly, 
knowing  the  car  to  be  unsafe,  and  neglecting  to  inform  the 
carrier  of  that  fact,  and  a  loss  occurs  by  reason  of  the  defect 
in  the  car."®  But  if  goods  are  delivered  to  a  carrier  in  a 
storm,  and  he  receives  them,  his  common-law  liability  at  once 
attaches ;  "^  and  if  goods  are  placed  by  a  carrier  in  an  open 
car,  when  they  should  have  been  placed  in  a  closed  one,  the 
mere  fact  that  the  owner  knew  of  this  at  the  time  will  not 
relieve  the  carrier  from  responsibility  for  their  safety.'^ 

XXI  11.  Agreement  for  the  Performance  of  the  Duties  of  the 
Carrier  in  a  particular  Manner  will  have  the  effect  to  relieve 
him  of  a  part  of  his  responsibilities.  Thus,  if  goods  are 
shipped  under  a  contract  that  they  shall  be  carried  on  deck, 

*'^  South  Alabama  R.  R.  Co.  v.  Henlein,  52  Ala.  606 ;  Tower  v.  Utica  R. 
R.  Co.,  7  Hill,  48;  Gleason  v.  Goodrich  Transportation  Co.,  32  Wis.  96; 
Roderick  v.  Railroad  Co.,  7  W.  Va.  54. 

"7  Illinois  R.  R.  Co.  v.  Hall,  58  111.  409. 

"*  Bctts  V.  Farmers'  Loan  Co.,  21  Wis.  81. 

«»9  New  Brunswick  Steamboat  v.  Tiers,  4  Zab.  697. 

***  Montgomery  R.  R.  Co.  v,  Edwards,  41  Ala.  667;  Hawkins  v.  Great 
Western  R.  R.  Co.,  17  Mich.  57;  Great  Western  R.  R.  Co.  v.  Hawkins,  18 
Mich.  427. 
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the  shipper,  having  exercised  his  judgment  as  to  the  place 
of  stowage,  takes  upon  himself  all  the  risk  arising  therefrom ; '" 
and  if  one  prefers  to  send  a  wagon  on  a  platform-car  to 
taking  it  to  pieces  and  putting  it  in  a  box-car,  and  it  is  blown 
off  by  the  wind,  the  carrier  is  not  liable."*  These  cases  are 
but  illustrations  of  the  principle  laid  down  above  in  section 
22,  since  in  each  of  them  the  owner  uses  his  own  discretion 
as  to  the  manner  of  the  carriage,  instead  of  leaving  the  mat- 
ter wholly  to  the  carrier. 

U.  M.  Rose. 


"^  Lawrence  v.  Mintum,  17  How.  100;  Chubb  v.  Renand,  26  Law  Rep.  49^ 
"»  Mittimore  v.  Chicago  R.  R.  Co.,  37  Wis.  191 ;  Ross  v.  Troy  R.  R.  Co.. 
49  Vt.  364. 
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VI.    THE  ADVOCATE  AND  THE   CITIZEN. 

Air  Address  Deliyerkd  at  the  Gommskcemekt  of  the  UyioN  College 
or  Law,  Chicago,  June  5,  1878,  by  Hon.  Henry  Strong. 

• 

Antisthenes,  when  told  that  Ismenios  was  an  excellent  artist,  replied:  '*It 
may  be  so,  but  be  is  a  wretcbed  human  being." 

You,  young  gentlemen,  by  learned  instructors  and  diligent  reading,  have 
been  taught  something  of  the  science  of  law  —  statutory  and  common  law, 
municipal  law  in  its  broadest  sense.  You  have  studied,  in  its  application  to 
the  various  concerns  of  life,  the  scope  of  that  most  comprehensive  of  legal 
maxims,  aic  utere  tuo  ut  alienum  non  Icedas,  and  the  penalty  for  its  non-observ- 
ance. You  have  learned  the  limitations  of  personal  liberty,  which  the  law 
imposes  for  the  protection  of  liberty  and  the  maintenance  of  justice.  You  are 
prepared  to  advise  your  client  what  he  may  do  and  what  he  may  not  do ;  to 
inform  him  as  to  his  right  and  his  remedy.  You  are  entering  upon  a  vocation 
whose  strictly  professional  duties,  even,  are  the  most  varied,  interesting,  and 
absorbing  of  any  pursuit  in  life.  You  will  never  have  two  clients  alike,  or 
two  causes  alike.  Your  duties  will  touch  every  rank,  every  condition,  almost 
every  concern,  in  life;  probing  the  most  delicate  relations,  exposing  the  most 
sacred  intimacies,  and  uncovering  even  the  heart's  mysteries.  The  innocent, 
the  injured,  the  defeated,  will  speak  through  you.  You  will  make  and  unmake 
fortunes,  for  through  your  instrumentality  many  conditions  in  life  will  be 
changed.  The  spoils  of  successful  peculation  will  be  wrested  from  their  pos- 
sessor, and  the  patrimony  of  the  orphan  will  seek  your  protection.  You  will 
speak,  also,  for  those  about  to  die.  In  the  presence  of  eternity  they  will  com- 
mission vou  to  act  for  them  after  death.  Thev  will  commit  to  your  care  their 
fortunes  and  their  femilies.  In  a  word,  as  none  others  are,  you  are  directed  by 
the  Author  of  Justice  to  see  that  justice  is  done. 

Moreover,  gentlemen,  you  are  to-day  entering  the  ranks  of  a  most  powerful 
and  distinguished  profession,  whose  influence  has  moulded  the  constitutions  of 
nations,  and,  more  than  any  other  peaceful  human  vocation,  has  affected  the 
destiny  of  mankind. 

On  such  an  occasion  the  words  of  the  great  chancellor  of  Louis  XV. — whose 
genius,  character,  and  learning  towered  even  above  the  splendid  vices  that 
distinguished  the  reign  of  the  Duke  of  Orleans — are  peculiarly  appropriate. 
In  addressing  the  younger  members  of  the  French  bar,  he  said:  "The 
most  deep-seated,  and  perhaps  most  incurable,  disease  of  your  profession  is  the 
blind  temerity  with  which  men  venture  to  engage  in  it  without  having  rendered 
themselves  worthy  of  it  by  long  and  laborious  preparation.  What  treasures  of 
science,  what  variety  of  reading,  what  sagacity  of  discernment,  what  delicacy 
of  taste,  must  be  combined  in  order  to  attain  the  highest  excellence  at  the  bar. 
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Whoever  ventures  to  assign  limits  to  the  knowledge  required  in  an  advocate 
has  never  conceived  a  just  idea  of  the  scope  of  your  profession.  Let  others 
study  human  nature  only  in  detail ;  the  lawyer  is  not  perfect  if,  by  the  constant 
study  of  the  most  pure  morality,  he  does  not  understand,  and  penetrate,  aud 
make  himself  master  of,  the  entire  man.  The  ancients  should  impart  to  him 
their  beauty,  their  copiousness,  their  sublimity;  the  historians  bestow  up<.»n 
him  their  simplicity,  their  method,  their  variety ;  the  poets  inspire  him  with 
the  loftiness  of  their  invention,  the  vivacity  of  their  images,  and  the  boldness 
of  their  expression."  I  wish  to  improve  this  occasion  by  bringing  to  your 
attention,  as  you  are  about  stepping  out  into  the  world  to  take  your  place  in 
the  ranks  of  such  a  profession,  some  of  the  important  fion-professional  duties 
which,  especially  at  this  juncture,  society  and  his  country  have  a  right  to 
demand  of  the  educated  lawyer.  And,  first,  I  wish  I  could  impress  upon  you, 
so  that  you  might  never  forget  it,  even  for  a  moment,  the  fact  that  you  are 
citizens  as  well  as  lawyers ;  that  the  citizen  always  ranks  the  lawyer  in  age,  in 
right,  in  dignity,  aud  in  influence.  The  one  dies ;  the  other  is  immortal.  The 
tongue  of  the  advocate  is  silent  soon ;  the  influence  of  the  citizen  lives  on  for> 
ever. 

I  know  of  no  narrower  vocation  than  that  of  the  mere  lawver,  however 
learned  he  may  be  in  precedents,  or  ingenious  in  their  application.  Such  a 
man  can  never  be  great.  It  was  not  to  Sulpicius  the  advocate,  but  to  Sul- 
picius  the  man,  that  a  brazen  tablet  on  the  Rostrum  was  decreed.  Of  him  Cicen\ 
**  the  Roman  friend  of  Rome's  least  mortal  mind,"  said :  **  He  did  not  consider 
himself  a  lawyer  rather  than  a  man.  He  took  less  pleasure  in  advising  an 
action  than  in  removing  all  cause  of  litigation."  None  but  a  lawyer  can  ap- 
preciate the  full  import  and  nobleness  of  such  an  eulogy. 

The  changed  condition  of  the  world  which  civilization  has  wrought  has 
modified  largely  the  relative  standing,  dignity,  and  influence  of  the  various 
pursuits  of  men.  In  the  earliest  stage  of  organized  society  the  military  ordc-r 
always  takes  precedence.  When,  however,  the  sword  gives  place  to  the  plow, 
the  warrior  loses  his  preeminence.  Among  an  unenlightened  people  the  in- 
fluence of  the  priesthood  is  ubiquitous  and  supreme.  But  when  men  come  U* 
know  that  no  man  has  found  out  God,  and  that  the  Deity  is  no  respecter  <'f 
persons,  places,  or  vocations — that  in  His  sight  the  Holy  of  Holies  is  the  pure 
heart  of  the  humblest  of  His  children  —  then  the  priest  has  lost  his  official 
power. 

As  society  still  further  advances  in  intelligence  and  morality,  and  becomes 
more  law-abiding,  and  the  road  is  well  marked  out,  so  that  wheel  follows  wheel 
without  a  guide,  then  the  intervention  of  the  lawyer — especially  in  concerns 
which  affect  the  welfare  and  peace  of  society — is  less  frequently  demanded. 
In  other  words,  society  is  more  independent  of  the  special  learning  and  experi- 
ence of  the  advocate,  and  his  professional  influence  is  less  powerful. 

Again,  as  civilization  renders  more  secure  the  tenure  of  property,  accumula- 
tion takes  place,  luxury  increases,  and  the  commercial  class  rises  in  the  social 
scale,  and,  by  comparison  with  the  professional,  takes  a  leading  place.  Such  a 
community  prizes  money  more  than  intelligence  or  learning;  and,  if  it  he  a 
young  community,  without  traditions,  and  with  little  of  individual,  inherited., 
or  family  reputation,  then  the  mercenary,  the  material,  the  external,  will  be 
the  dominant  influence.    Wo  have  an  illustration  of  this  in  our  own  citv. 
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where  there  are  men  that  walk  about  like  very  gods,  who  could  hardly  entertain 
an  intelligent  owl  for  an  evening.  Now,  in  considering  for  a  moment,  by  way 
of  preface,  this  lessened  hold  of  the  bar  upon  the  people,  and  trying  to  account 
for  it,  we  must  admit  that  thus  far  the  profession  itself  is  not  responsible,  and, 
to  the  extent  of  the  influences  already  named,  we  would  not  that  it  were  other- 
wise, for  we  want  no  more  power  than  we  are  entitled  to  in  the  highest  and 
most  advanced  condition  of  society.  But  there  are  causes  for  the  diminished 
influence  of  our  profession  for  which  the  profession  itself  is  responsible ;  and  of 
these  you  will  permit  me  to  speak,  as  aflecting  the  position  of  the  advocate  as 
a  citizen. 

First,  From  various  causes  there  have  crept  into  the  profession  a  too  lai^e 
proportion  of  disreputable  men ;  some  of  whom  are  disreputable  by  reason  of 
their  ignorance  of  the  technical  learning  of  the  profession,  others  on  account 
of  their  lack  of  good  breeding  and  good  manners :  they  are  not  gentlemen. 
No  lawyer  has  any  right  to  be  other  than  a  gentleman,  always.  (You  see  I  am 
addressing  you  in  loco  parentis,)  Such  men  are  often  fairly  intelligent  and 
honest,  but  they  are  coarse  and  repulsive;  others,  still,  are  disreputable  —  a 
long,  dark  roll  of  them — because  they  cheat  and  lie,  and  say  and  do  mean  things. 
They  lack  in  character,  in  courage,  in  manliness.  They  would  be  thieves  were 
they  not  lawyers;  they  would  be  assassins  were  they  neither  lawyers  nor 
thieves.  They  are  the  hyenas  of  the  profession,  the  buzzards  of  the  bar,  who 
delight  in  conflict  only  that  there  may  be  more  carrion.  They  lie  to  the  court, 
they  lie  to  their  clients,  they  lie  to  each  other.  They  are  the  men  who  have 
made  lawyer  and  liar  so  indistinguishable  to  many  ears.  They  are  the  men  who, 
caring  nothing  for  personal  reputation  themselves,  have  so  shamelessly,  cruelly, 
compromised  the  reputation  for  integrity  of  our  splendid  and  honorable  profes- 
sion. And  yet  I  say,  who  have  a  right  to  say  it,  from  twenty-five  years  of  large 
acquaintance  with  the  bar  of  three  states,  and  the  business  men  of  the  same,  and 
all  the  while  a  curious  observer  of  the  influence  of  secular  vocation  and  re- 
ligious opinion  upon  character  and  the  conduct  of  life,  that,  in  conscientious 
fidelity  to  truth,  in  almost  chivalrous  loyalty  to  justice  and  the  right,  the 
American  bar  stands  without  a  rival  —  I  had  almost  said  without  a  peer  — 
among  all  vocations,  whether  secular  or  sacred. 

There  are  lawyers  who  are  disreputable  because  they  violate  or  disregard 
all  business  principles  in  their  methods  of  business  —  I  mean  in  their  personal 
affairs.  They  are  improvident,  live  beyond  their  income,  run  in  debt,  and  neg- 
lect to  pay  their  debts.  They  owe  the  butcher,  the  grocer,  even  the  tailor. 
They  have  an  adequate  income,  yet  they  borrow  money  —  borrow  money  even 
for  personal  expenses.  They  live  well,  have  plenty  to  eat,  often  too  much 
to  drink.  They  accumulate  nothing.  At  fifty  they  have  put  nothing  behind 
them,  and  have  many  solemn  interviews  with  themselves  and  their  future.  At 
sixty  they  are  still  penniless.  With  failing  powers  and  younger  men  pushing 
ahead  of  them  at  the  bar,  the  retrospect  brings  no  comfort,  and  there  seems 
no  future  of  rest  or  repose ;  a  wear^'  struggle  which  death  kindly  ends.  A 
mere  minimum  of  common  sense,  and  common  prudence,  and  common  hon- 
esty would  have  made  them  both  respected  and  comfortable. 

If  you  have  any  regard  for  your  reputation  and  happiness,  don't  borrow 
money  for  personal  expenses.  Pay  the  men  and  women  who  feed  and  clothe 
you  and  your  family.    Pay  them  promptly.    I  am  no  casuist,  but  I  am  in- 
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clined  to  think  that  you  had  better  waylay  some  rich  man  and  rob  him,  than 
swindle  the  poor  tradesman  who  feeds  you.  If  you  disregard  this  admonition, 
and  live  beyond  your  income,  as  many  lawyers  do — in  fact,  it  is  a  sort  of 
habit  of  our  profession — you  are  going  to  cripple  your  influence,  impair  your 
happiness,  and  bring  disrepute  upon  our  profession.  If  you  are  a  spendthrift 
and  prodigal  without  self-control,  and  oblivious  of  personal  honor  and  obliga- 
tion, then  I  forbid  you  entering  the  profession  to  disgrace  it  and  disgrace  your- 
selves.   I  beseech  you  try  something  else. 

Secondly.  But  these  do  not  yet  include  all  of  the  causes  which  have  con- 
tributed to  the  diminished  influence  of  the  advocate  as  a  citiaien,  and  for  which 
the  profession  itself  is  responsible. 

I  think  I  state  this  cause  fairly  when  I  say  that  the  bar  have  not  kept  up  with 
the  progress  of  the  world  in  general  knowledge  and  culture.  If  any  lawyer  hap- 
pens to  be  present,  I  trust  he  will  not  be  offended  when  I  venture  to  intimate, 
in  the  most  delicate  way  possible,  that  the  American  bar,  especially  in  the  West, 
if  not  inexcusably  ignorant  of  much  most  important  learning,  are  certainly  not 
conspicuously  well  informed.  They  do  not  rank  where  they  should  rank,  either 
in  literary  culture  or  in  the  knowledge  of  physical,  social,  or  political  science — 
in  those  great  discussions  which  are  now  occupying  the  educated  intellect 
of  this  age  and  of  every  country*.  They  are  so  absorbed  in  drawing  declarations 
and  bills  in  equity,  and  in  searching  for  precedents  in  commercial  law,  that 
they  forget  that  Science  has  been  bom  into  the  world,  bringing  another  revela- 
tion of  law,  a  code  that  comprehends  the  universe,  and  has  descended  among 
mankind  attended  by  10,000  white-robed  angels,  bearing  untold  blessings  to 
our  race,  the  messengers  of  the  Heavenly  Father,  the  hereafter  companions  of 
His  children.  It  has  come  to  lift  the  cloud  of  ignorance  from  the  intellect,  and 
of  superstitious  fear  from  the  soul ;  to  reveal  to  our  timid  hearts  the  power, 
the  intelligence,  and  the  beneficence  of  Nature ;  to  feed  the  hungry,  to  clothe 
the  naked,  to  plant  the  roof-tree,  to  mitigate  pain,  to  open  the  ej'es  of  the 
blind,  and  unstop  the  deaf  ear,  and  say  to  the  sick  man,  "Take  up  thy  bed  and 
walk.*'  Aye,  its  benefactions,  like  the  stars  above  us,  are  beyond  our  power  Ui 
number.  More — corroborating  the  authority  of  our  Saviour,  and  filled  with  His 
spirit  of  blessing,  it  utters  His  divine  words,  and  in  the  name  of  Law,  higher 
than  our  imperfect  codes,  says  to  the  repentant  law-breaker,  "  Neither  do  I 
condemn  thee ;  go  and  sin  no  more.'*  They  forget  that  sociology  has  ad\'anced 
from  the  vi  et  armis  of  barbarism  to  the  most  benevoleiit  concern  for  every  con- 
sideration which  can  affect  the  happiness  of  mankind ;  that  geology  has  risen 
from  the  crudest  superstition  to  the  grandest  theories  of  the  power  and  the  im- 
mortality of  Nature ;  that  chemistry  has  been  yielding  up  one  after  another  of 
her  curious  secrets,  until  we  live  in  a  new  world  of  comforts  and  of  luxuries, 
stolen  by  a  noble  larceny,  from  her  exhaustless  treasure-house. 

But  our  nisi  prius  attoniey  has  no  interest  in,  no  gratitude  for,  these  great 
things.  It  matters  not  to  him  whether  or  not  he  sprung  from  a  monkey,  if  only 
a  monkey  do  not  spring  from  him ;  or  whether  he  is  breathing  oxygen  and  nitro- 
gen, or  oxygen  and  hydrogen.  God  and  the  chemists  will  take  care  of  that, 
while  he  is  looking  after  his  retainers.  As  to  the  structure  and  functions  of 
even  our  physical  system,  upon  which  our  life  depends,  he  knows  as  much  as — 
well,  as  he  would  have  known  had  he  been  born  in  the  year  of  our  Lord. 

Political  economy,  the  most  comprehensive  of  all  sciences,  has  been  revealed 
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to  the  world  within  the  past  century  by  the  revelation  of  experience,  and  has 
brought  more  of  relief,  and  comfort,  and  security,  and  opportunity,  and  hap- 
piness than  any  other  revelation  the  world  has  received  for  many  centuries. 
What  does  our  average  attorney  know  of  political  economy?  The  majority, 
the  large  majority,  of  our  lower  House  of  Congress  are  country  lawyers.  Many 
of  them  able  lawyers,  but  profoundly  ignorant,  not  a  few  of  them,  of  the  high 
duties  which  their  new  position  imposes.  Before  going  to  Congress  they  had 
no  time  to  bother  about  such  things,  as  they  thought;  no  taste  for,  no  interest 
in,  them.  In  the  interval  between  trying  trespass  and  ejectment  suits  they  were 
occupied  in  considering  the  much  more  important  question  how  they  should  get 
to  Congress.  What  were  Hume,  and  Smith,  and  Ricardo,  and  McCullough  to 
them?  They  would  attend  to  all  questions  affecting  national  interests  and  the 
well-being  of  the  people  when  they  got  to  Washington.  They  must  first  study 
Cushing'^  Manual  and  the  rules  of  the  House,  and  the  balance  they  would  get 
b^'  absorption  (though  it  took  them  years  to  learn  the  little  modicum  of  law  re- 
quired for  admission  to  the  bar).  They  would  easily  learn  the  most  equitable 
sources  of  national  revenue,  and  the  soundest  system  of  national  currency. 
At  any  rate,  at  present  they  were  occupied  in  attending  to  their  own  revenue. 
Now,  such  a  man  goes  to  the  national  legislature  as  a  mere  political  partisan, 
absolutely  devoid  of  qualification  for  the  responsibilities  of  his  position.  In  a 
word,  our  average  attorney,  either  through  a  defective  education  or  an  unjusti- 
fiable self-absorption,  is  disposed  to  elevate  the  comparatively  trifling  errors 
and  short^comings  in  the  life  of  the  individual,  which  the  law  would  correct  and 
restrain,  above  the  grand  principles  of  the  law  itself,  which,  seeking  the  good  of 
all  alike,  commands  its  would-be  expounders  so  to  study  its  nature  and  under- 
stand its  application  that  they  may  teach  the  people  to  respect  its  authority 
and  yield  obedience  to  its  requirements,  thereby  avoiding  the  unhappiness  con- 
sequent upon  its  infraction. 

My  brethren,  in  our  conceptions  of  life  and  duty  we  must  sometimes  rise 
above  the  level  of  our  technical  pedantry,  and  pray  for  a  higher  inspiration  from 
the  great  Author  of  law. 

But,  further,  gentlemen :  The  special  learning  of  the  profession  having,  by 
the  general  diffusion  of  knowledge,  lost  its  reputation  for  occult  and  profound 
mystery,  of  diflScult  comprehension  by  ordinary  minds,  the  lawyer  is  now  being 
measured  by  the  ordinary  standards  of  intelligence  applied  to  other  people. 
He  can  no  longer  hide  stupendous  ignorance  behind  a  high  wall  of  legal  nomen- 
clature, and  insist  that  he  is  wiser  and  profounder  than  his  neighbors. 

Again,  I  do  not  think  I  am  dealing  unfairly  with  my  own  profession  when  I 
charge  them  with  an  indisposition  to  give  time  and  thought  to  questions  of 
general  public  interest,  in  which  they  are  not  themselves  especially  concerned, 
and  in  the  discussion  of  which  there  is  no  opportunity  for  public  display  and 
for  self-advancement  Now,  all  this  is  much  to  be  lamented,  both  on  our  own 
account  and  on  account  of  society,  which  has  a  legal  and  moral  right  to  the 
time,  interest,  and  endeavor  of  all  its  members;  for,  beyond  question,  men 
trained  to  the  bar  by  long  study  of  legal  problems,  by  the  careful  consideration 
of  difficult  questions  of  justice,  accustomed  to  weigh  evidence  and  to  balance 
equities,  brought,  moreover,  into  daily  contact  with  all  conditions  of  life,  made 
familiar  with  the  circumstances  of  the  people,  and  the  cause  of  those  circum- 
stances, should  be  peculiarly  fitted  to  take  a  leading  part  in  all  matters  afifecting 
the  public  good. 
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This  fact  has  especial  significance  just  now,  for  at  no  period  in  the  history  of 
society  and  government  has  there  heen  greater  need  of  a  learned  and  infiuenti&l 
har — a  bar  whose  presence  shall  he  felt,  and  whom  the  people  shall  trust  to 
counsel  and  to  guide  them ;  not  merely  learned  for  the  dischai^  of  professional 
duties,  hut  for  the  performance  of  those  higher  duties  which  devolve  especially 
upon  those  who  know  the  sources  of  the  law.  Having  this  occasion  and  this 
subject  in  view  upon  another  literary  occasion,  recently,  I  introduced  for 
general  discussion,  before  a  mixed  company  of  professional  and  business  men 
of  the  more  intelligent  and  thoughtful  class,  that  most  interesting  and  ab«orb- 
ing  topic  which  is  now  attracting  the  attention  both  of  philanthropists  and 
statesmen — that  is,  the  subject  of  the  domestic  government  of  a  people,  and  the 
kind  of  education  demanded  in  order  to  maintain  social  order  and  promote  the 
general  prosperity.  I  stated  that  the  half-million  bayonets  that  entrench  the 
several  respective  thrones  of  Europe  are  their  chief  guaranty  against  the 
power  of  the  growing  spirit  of  sedition,  born  of  discomfort  and  distress ;  that 
it  is  the  military  police,  the  standing  army  of  England  even,  that  has  thm  far 
saved  from  destruction  the  two  Houses  of  Parliament,  and  prevented  riot  from 
becoming  rebellion,  and  ending  in  anarchy.  The  philanthropist  has  eamesUy 
hoped,  as  international  boundaries  and  interests  became  settled  and  adjusted 
throughout  the  civilized  world,  by  the  peaceful  inter\'ention  of  international 
councils,  that  the  immense  military  establishments  which  have  so  long  crushed 
the  industry  and  eaten  up  the  income  of  the  citizen,  and  which  are  so  essentially 
hostile  to  the  highest  type  of  civilization  and  political  perfection,  would  he 
greatly  reduced,  if  not  wholly  done  away  with,  an(l  the  burdens  of  the  people 
thereby  proportionately  lightened. 

This  hope  must  be  abandoned,  for  it  is  well  understood  among  statesmen  that 
the  three  classes  in  every  State  upon  whose  loyalty  dependence  can  he  placed  are : 
first,  those  who,  by  the  ownership  of  property,  have  given  hostages  to  the  gov- 
ernment for  their  obedience  to  the  law — for  where  the  treasure  is  there  will 
the  heart  be  also ;  second,  those  who,  by  sound  intellectual  and  moral  education, 
appreciate  the  value  of  government,  of  domestic  security  and  peace,  to  the  hap- 
piness of  a  people ;  third,  those  who,  fW)m  long  training  in  instant  and  unreason- 
ing obedience  to  command,  from  isolation  from  the  people,  and,  therefore,  not 
sympathizing  with  them,  and  from  acquiring  habits  which  unfit  them  for  earning 
their  subsistence  in  the  peaceful  pursuits  of  life,  naturally  incline  to  defend  the 
State  that  supports  them — I  mean  the  standing  army.  This  last-named  class  has 
furnished  from  time  immemorial  the  protection  to  existing  government.  It 
is  not  only  loyal  itself,  hut  has  an  obvious  interest  in  compelling  the  loyalty 
of  that  lai^e  number  in  every  country — and  which  in  the  most  advanced  gov- 
ernments js  rapidly  obtaining  formidable  proportions  —  who,  as  their  intelli- 
gence and  also  their  discomforts  increase,  are  confident  they  could  adjust  the 
burdens  of  life  more  equably  had  they  the  power.  They  expect  to  attain  that 
power.  Therefore  the  philanthropic  statesmen  of  Europe  may  as  well  aban- 
don all  hope  of  any  amelioration  of  the  popular  burden  growing  out  of  the 
reduction  of  the  military  establishment;  but,  moreover,  the  growing  disct>n- 
tent  on  this  side  of  the  Atlantic  makes  it  psunf\illy  apparent  that  the  repuhli- 
can  statesman  of  America  will  be  called  upon  to  consider  seriously  questions, 
affecting  the  public  peace,  which  he  had  been  taught  to  believe  would  take 
care  of  themselves  under  our  benign  theory  of  government. 

I  wish  to  dwell  for  a  few  minutes  upon  this  topic^  because  it  is  one  of  special 
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interest  to  oar  profession — one  which  you  should  know  the  importance  of,  that 
you  may  prepare  yourselves  to  act  understandingly  and  wisely  in  guiding  pub- 
lic opinion. 

About  the  middle  of  the  last  century  there  appeared  in  France  one  Jean  Jacques 
Kousseau,  the  son  of  a  watchmaker,  a  most  remarkable  man  in  every  way ;  a 
sophist,  a  philosopher,  an  enthusiast,  and  a  demagogue,  who,  elaborating  the 
ju9  gentium  of  the  Romans  into  a  political  Utopia  of  his  own,  proclaimed  to  the 
vrorld  his  celebrated  doctrine  of  the  law  of  nature  and  the  rights  of  man — the 
natural  contract,  as  he  termed  it — denying  the  existence  of  authoritative  gov- 
ernment, and  basing  all  loyalty,  all  obedience,  upon  contract.  Never  time  or 
place  so  propitious  for  the  proclamation  of  this  new  political  gospel !  It  came 
as  a  revelation  from  on  high  to  the  down-trodden,  long-suffering  millions  of 
misgoverned  France. 

Sir  Henry  Maine  says :  "  Truly,  the  world  has  never  seen  more  than  once  or 
twice,  in  all  the  course  of  history,  a  literature  which  has  exercised  such  a  pro* 
digious  influence  over  the  minds  of  men  of  every  cast  and  shade  of  intellect  as 
that  which  emanated  from  Kousseau  between  1749  and  1762.  In  all  his  specu- 
lations the  central  figure  is,  uniformly,  man  in  a  supposed  state  of  nature. 
Svery  law  or  institution  which  would  misbeseem  this  imaginary  being  under 
these  ideal  circumstances  is  to  be  considered  as  having  lapsed  from  an  original 
perfection.  Every  transformation  of  society,  which  would  give  it  a  closer 
resemblance  to  the  world  over  which  the  Creature  of  Nature  reigns,  is  admi- 
rable, and  worthy  to  be  effected  at  any  apparent  cost.  *  ♦  *  His  belief  was 
that  a  perfect  social  order  could  be  evolved  from  the  unassisted  consideration 
of  the  natural  state ;  a  social  order  wholly  irrespective  of  the  actual  condition 
of  the  world,  and  wholly  unlike  it." 

M.  Taine  says  of  Rousseau,  '*  that  he  was  original  in  temperament,  in  educa- 
tion, in  heart,  in  mind,  and  in  habit ;  at  once  misanthropic  and  philanthropic ; 
living  in  an  ideal  world,  constructed  by  himself,  and  entirely  opposed  to  the 
world  as  it  is.  He  was  always  in  extremes ;  now  moody  and  with  knit  brows ; 
and  now  streaming  with  tears  and  with  arms  outstretched  to  Heaven."  We 
would  expect  to  find  such  a  character  in  the  author  of  the  dissertation  upon  the 
**  Effects  of  Art  and  Science  upon  Morals,"  and  of  the  **  Doctrine  of  the  Social 
Contract"  It  is  easy  to  apprehend  the  consequences  of  a  political  theory 
which  abolishes  authority  and  substitutes  in  its  place  the  changeable  agreements 
of  men. 

In  1789  Marat  was  reading  this  Jacobinical  Koran  in  the  streets  of  Paris,  and 
the  young  lawyers  of  France  were  committing  to  memory  this  new  political 
catechism  and  proclaiming  its  dogmas  in  the  courts  of  justice.  In  France  it 
culminated  in  the  Revolution  of  '91,  in  the  overthrow  of  the  despotism  of  law, 
and  the  establishment  of  the  despotism  of  anarchy.  It  sacrificed  everything 
sacred  upon  the  altar  of  virtue  —  the  last  remnant  of  freedom  upon  the  altar  of 
liberty  — and  in  the  name  of  humanity  crushed  every  humane  sentiment. 

Just  at  the  time  Rousseau's  doctrines  were  given  to  the  world  there  began 
the  growing  discontent  between  Great  Britain  and  her  American  colonies, 
which  resulted  in  our  Revolutionary  War,  our  independence,  and  our  establish- 
ment of  a  representative  democracy.  Many  of  the  most  influential  minds  which 
moulded  oar  form  of  government  were  enthusiastic  disciples  of  Rousseau,  and 
primus  inter  pares  was  Thomas  Jefferson.    It  is  not  surprising,  then,  that  the 
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fundamental  theory  of  Rousseau  became  the  comer-stone  of  the  young  republic  — 
a  theory  which  postulates,  not  only  the  right  of  self-govemment,  but  the  natural 
capacity  of  man  for  self-government — not  of  the  wisest  men,  the  men  of  most 
virtue  and  self-control,  but  all  men. 

In  our  realm  there  should  be  but  one  estate,  the  People — no  king,  no 
aristocracy — and  Jefferson  would  have  said,  no  army.  The  more  impotent 
the  government  the  more  ideally  perfect  This  was  entirely  logical ;  for  where 
there  is  a  voluntary  obedience,  there  needs  be  no  power  to  preserve  order  by 
force.  Force  is  despotic,  in  whatever  form ;  so  they  argued.  As  the  result  of 
all  this,  we  are  to-day  trying  a  novel  political  experiment  that  is  to  realize  a 
purely  voluntary  government. 

There  have  been  other  republics — pure  democracies — where  the  power  of 
the  Demos  was  supreme,  and  fickle  as  supreme.  But  there  never  has  been  a 
government  founded  before  whose  comer-stone  was  the  impotence  of  the  gov- 
ernment itself,  and  the  assumed  perfection  of  the  governed.  In  fact,  there  were 
to  be  no  governed.  When  two  men  form  a  partnership,  one  does  not  govern  the 
other.  They  approached  this  theory  in  Greece.  At  various  periods  Athena 
was  without  a  standing  army,  and  without  the  means  of  suppressing  rebellion 
or  keeping  the  peace.  So,  they  had  rebellions,  and  did  not  keep  the  peace. 
Keeping  the  peace  was  not  to  be  compared  in  value  to  a  good  theory  of  gov- 
ernment The  theory  must  be  consistently  vindicated,  at  the  expense  of  what- 
ever inconsistency  of  fact  So,  the  Demos  ruled  in  everything.  They  elected 
every  year  the  president  of  the  university ;  they  prescribed  the  course  of  study 
to  be  pursued  there  —  think  of  it  a  compound  of  superstition,  rhetoric,  and 
g^'mnastics.  Civil  commotions  were  frequent  personal  liberty  insecure,  and 
the  tenure  of  property  uncertain.  Unpopularity  preceded  banishment  ban- 
ishment preceded  confiscation,  whenever  they  got  tired  of  hearing  Aristides 
called  The  Just.  Yet  Attica  was  a  mere  province,  smaller  than  single  counties 
in  some  of  our  states. 

I  was  visiting  Monticello,  some  years  since,  and  also  William  and  Mary  Col- 
lege, foimded  and  patronized  by  Jefferson.  When  I  was  introduced  to  the 
venerable  librarian,  who  showed  me  his  commission  signed  by  Jefferson  himself, 
dating  back  much  more  than  half  a  century,  I  asked  him  what  his  great  patron 
would  have  thought  of  imitating  his  ideal  democracy  in  the  management  of 
his  university.  He  could  not  answer.  He  might  have  answered  that  the 
school  of  Rousseau,  to  which  Jefferson  belonged,  totally  ignores  the  historical 
method  of  attaining  to  sound  and  practicable  theories  of  government 

We  are  attempting  to  govern  40,000,000  of  people  —  within  your  lifetime  it 
may  be  nearly  100,000,000  of  people  —  upon  a  continent  reaching  from  ocean 
to  ocean,  and  stretching  from  the  frigid  to  the  torrid  zone,  with  interests 
more  various  and  more  diverse  than  ever  before  tested  the  political  wis- 
dom of  the  statesman;  a  nation  which  for  a  century  has  been  the  asylum  of 
the  oppressed,  and  of  the  felons  of  the  whole  world ;  a  nation  of  bom  ^o- 
tists,  where  every  man  has  just  enough  education  to  have  an  opinion  of  his  own 
upon  every  conceivable  subject,  especially  upon  the  structure  of  society  and 
the  best  theory  of  government — the  very  things  he  knows  least  about;  a  nation 
that  started  out  with  an  illogical  and  dangerous  political  sophism  as  to  the  nat- 
ural—  that  is,  the  uneducated — capacity  of  man  for  «0(f-govemment ;  a  nation 
whose  great  cities  and  centres  of  influence,  whence  our  political  literature 
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emanates,  are  already  controlled  by  the  moral  and  political  ignorance  of  Great 
Britain  and  Europe.  I  say  we  are  trying  the  experiment  of  maintaining  such 
a  government,  with  such  material,  over  such  a  continent  and  such  interests. 
Some  people  are  sanguine  enough  to  conclude  that  because  we  have  succeeded 
thus  far  our  future  success  is  assured  and  not  difficult. 

There  is  a  certain  kind  of  optimism  v^hich  amounts  to  fatalism.  There  are 
men  who  have  the  same  facility  in  extracting  favorable  omens  from  all  circum- 
stances that  bees  have  for  taking  honey  from  the  most  noxious  weeds.  Then 
there  are  ]>olitical  owls,  too,  I  admit,  who  can  see  nothing  good ;  who,  as  Cole- 
ridge says  of  the  atheist,  "  flit  athwart  the  sky,  and,  hooting  at  the  glorious  sun 
in  Heaven,  cry  out.  Where  is  it" 

Our  optimist  sees  no  difference  in  the  case  of  governing  the  thirteen  colonies 
and  the  forty  states— 3,000,000  of  contented  yeomanry,  and  40,000,000 
not  all  contented  yeomanry.  I  was  interested  in  the  correspondence  between 
Mr.  Randall,  Jefferson's  biographer  and  eulogist,  and  Lord  Maeaulay,  in 
which  the  experienced  historian  and  statesman  intimated  to  the  enthusiastic 
Virginian,  that,  in  this  young  republic,  if  the  ides  of  March  had  come,  they  had 
not  passed.  That  the  man  who  has  never  studied  the  effect  upon  society,  upon 
the  individual  and  upon  government,  of  increasing  density  of  population,  and 
thereby  of  increasing  luxury  and  destitution,  of  increasing  prodigality  and 
distress,  is  not  prepared  to  cast  the  horoscope  of  this  political  experiment. 
That  the  man  who  would  hold  the  reins  of  government  to-day  must  recognize 
the  existence  of  a  power  in  the  state  hostile  to  the  state,  and  growing  every  day 
in  number  and  in  need — of  hungry  men  with  hungry  wives  and  children, 
standing  in  the  presence  of  abundance,  luxury,  and  waste,  and  nothing  to  stay 
their  hand  but  a  moral  sentiment.  Yes,  men  who  have  violated  no  law  of  the 
realm,  none  of  these  laws  which  you  have  been  studying,  yet  who,  through 
ignorance,  bad  education  and  surroundings,  bad  example  and  influence  of  those 
above  them,  have  violated  laws  more  far-reaching  and  fundamental  than  any 
legislative  enactment — laws  upon  which  their  comfort  and  happiness  essentially 
depend. 

Gentlemen,  you  come  upon  the  stage  of  action  at  a  period  in  social  experiment 
and  political  history  requiring  broader  learning  and  greater  wisdom  than  even 
the  founders  of  the  republic  possessed.  They  founded  a  republic  in  a  Garden 
of  Eden,  upon  a  virgin  continent,  where  labor  of  all  kinds  was  in  demand,  and 
remunerative ;  where,  though  the  conditions  of  life  were  rigorous,  they  were 
equable ;  where  both  wealth  and  destitution  were  almost  unknown ;  where 
the  dullest  intellect  could  perceive,  and  the  most  abandoned  character  could 
appreciate,  that  it  was  easier  to  earn  a  living  within  the  law  than  without  it ; 
where  the  power  of  capital  was  yet  unknown  to  labor ;  ;where  the  despotism  of 
capital  was  yet  unfelt  by  labor. 

Now,  gentlemen,  there  are  two  great  theories  of  government  which  are  daily 
growing  into  more  distinct  prominence  and  more  declared  opposition,  a  clear 
understanding  of  which  is  indispensable  both  to  the  legislator,  the  jurist,  and 
the  citizen : 

The  one  which  assumes  that  the  evils  and  drawbacks  of  life  are  mostly  at- 
tributable to  bad  political  administration,  and  that  we  are  to  search  there  for 
the  origin  uid  cause  of  financial  revulsions,  and  the  long  train  of  succeeding 
raiBfortunes  and  distress ;  and  that  the  relief  must  come  from  Washington  or 
Springfield. 
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The  other  contends  that  the  silent  legislation  of  experience  forever  gois^  on 
in  the  daily  life  of  the  citizen,  recording  its  irrevocable  enactments  in  his  for- 
tunes and  misfortunes,  his  triumphs  and  his  defeats,  his  happiness  and  his 
misery,  if  not  the  only  legislation  available  pro  bono  publico,  at  any  rate  most 
be  clearly  recognized  and  rightly  interpreted  by  the  citizen  himself  before  any 
permanent  relief  can  be  found.  The  one  looks  to  an  act  of  Congress  to  abro- 
gate a  decree  of  Nature.  The  other  takes  the  artisan  by  the  hand,  and  points 
out  to  him  the  only  way  of  salvation,  by  showing  him  how  prudence,  intelli- 
gence, and  self-control,  and  they  alone,  will  ward  off  calamity  and  assure  suc- 
cess. 

The  next  half-century  will  teach  the  statesman  that  contentment  alone  can 
reduce  antagonisms,  and  that  that  is  but  half  a  government  which  would 
attempt  to  guarantee  even  municipal  security  without  regard  to  individual 
prosperity.  We  must  all  earnestly  hope,  however,  that  the  terrible  lesson  of 
experience  may  not  be  required  to  teach  rebellious  labor  and  mistaken  philan- 
thropy that  any  arbitrary  attempt,  by  unjust  legislation  or  open  \iolence,  to 
equalize  the  conditions  of  life  would  be,  not  only  an  audacious,  but  a  futile,  de- 
fiance of  a  law  far  beyond  the  control  of  senates,  and  upon  which  rest  the  very 
foundations  of  society ;  that  the  mistaken  benefaction  so  conferred  upon  the 
unfortunate  citizen  would  be  the  verv  shirt  of  Nessus,  that  should  bum  and 
torture  him  forever,  and  forever  destroy  all  manhood,  all  character,  all  purpose 
in  life. 

Hobbs,  I  think,  it  was  who  defined  a  republic  as  a  nation  of  orators.  ITou 
are  the  men  who  will  have  to  understand,  illustrate,  and  enforce  in  the  future 
these  great  social  and  political  truths.  Ever}'  citizen  is  morally  obligated  to 
give  a  part  of  his  time  to  the  public,  without  other  reward,  or  hope  of  re^wafd, 
than  the  good  man  always  receives  from  doing  a  good  act  It  is  the  lawyer^s 
duty  to  guide  public  opinion  in  everything  that  pertains  to  the  public  interest. 
As  I  have  shown  you,  his  education  peculiarly  fits  him  for  this,  which  alone  is 
sufficient  to  create  the  obligation. 

Understanding,  then,  as  an  accepted  truth,  that  the  security  of  government 
and  the  peace  of  society  depend  upon  the  general  prosperity  more  than  upon 
anything  else,  if  you  would  serve  the  state  and  deserve  well  of  your  country, 
you  will  study  how  you  may  best  promote  that  prosperity  by  the  persistent 
propagation  of  sound  views  and  correct  opinions,  both  as  to  the  conduct  of  life 
as  well  as  of  administration,  and  will,  therefore,  make  yourselves  familiar  with 
those  great  problems  in  political  and  social  economy  upon  which  so  much 
depends;  for  you  may  be  assured  that  a  hungry  proletariat  will  overthrow 
any  government,  however  sound  in  theory  or  honest  in  administration;  aye, 
however  well  established  by  precedent  or  protected  by  arms.  Remember,  also, 
that  great  fact  in  political  philosophy,  which  may  be  best  expressed  in  the 
forcible  language  of  that  remarkable  man — equally  remarkable  as  an  historian, 
a  philosopher,  and  a  statesman — Darid  Hume,  "Industry,  knowledge,  and 
humanity  are  linked  together  by  an  indissoluble  bond.  The  age  of  great 
lawyers,  statesmen,  and  poets  is  the  age  of  skilled  weavers,  mechanics,  and 
laborers.  All  the  orders  of  society  are  so  intimately  associated  and  dependent 
upon  each  other  that  there  can  be  no  prosperity  of  a  part  without  the  whole.'* 
And,  I  might  add  to  you,  this  interesting  corollary,  which  your  experienoe 
will  verify:  that  whenever  the  wages  of  the  laborer — fh>m  whatever  cause, 
whether  his  own  fault  or  not  —  fall  below  the  measure  of  his  support,  you 
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may  rest  assured  that  laige  legal  retainers  will  diminish,  both  in  number  and 
amount. 

Among  all  the  monuments  ever  erected  by  a  grateful  people  to  commemorate 
liuman  achievement,  I  know  of  none  more  glorious  than  what  was  said  of  Col- 
bert: that,  before  his  administration.  Prance  swarmed  with  vagabonds  and 
mendicants,  and  had  reached  the  most  profound  depths  of  commercial  depres* 
sion ;  while  he  raised  it  to  a  point  of  industry,  prosperity,  and  comfort  far  be- 
yond anything  she  had  ever  attained  since  the  foundation  of  the  monarchy. 

There  is  one  ever-present  danger  peculiarly  incident  to  a  democracy,  which 
it  will  be  your  special  dut}*  both  to  avoid  and  counteract.  I  mean  the  influ- 
ence of  the  demagogue,  an  indigenous  product  of  free  institutions,  yet  their 
-worst  enemy.  Selfish,  dishonest,  and  audacious,  while  claiming  to  be  actuated 
by  benevolence,  and  to  be  an  oracle  of  wisdom,  he  is,  nevertheless,  a  conspira- 
tor against  the  peace  of  society.  Disregarding  precedent,  incapable  of  appre- 
ciating the  historical  method  of  investigation,  and  therefore  denying  or  distort- 
ing the  inductions  of  experience,  he  catches  at  every  popular  grievance,  and 
for  the  sake  of  the  attainment  of  personal,  or  more  likely  of  party,  ends,  would 
undermine  authority  by  inflaming  discontent  As  to  him,  you  have  two  duties 
to  perform :  one  to  avoid  following  his  example  (not  so  easy  after  all),  and  the 
f  >ther  to  be  prepared  to  refute  his  arguments,  expose  his  sophistry,  and  destroy 
his  influence. 

I  know  of  a  member  of  Congress — even  from  Massachusetts,  where  all  men 
are  supposed  to  be  both  intelligent  and  honest — -the  shrewdest  politician  and 
one  of  the  ablest  lawyers  in  that  commonwealth,  who  is  to-day  seeking  per- 
sonal advantage  and  political  promotion  by  pandering  to  the  most  wretched 
popular  clamor,  and  echoing,  even  from  his  high  place  in  our  national  assem- 
bly, the  shallow  sophisms  of  the  most  ignorant  and  inconsiderate  of  his  con- 
stituency ;  daring  to  utter,  even  there,  the  intemperate  invectives  of  the  prole- 
tariat and  the  mob ;  audaciously  telling  his  compeers  in  legislation  that  they 
and  their  predecessors  are  responsible  for  the  mi^ibrtunes  of  the  electors  of  his 
district ;  that  it  is  congressional  incompetency,  or  dishonesty,  that  has  stopped 
the  looms  of  Lowell  or  reduced  the  wages  of  their  attendants.  He  knows 
better ;  and  these  words  are  intended  for  the  ears  of  the  voter  at  home,  and  not 
for  the  legislator  at  Washington.  If  his  constituency  believe  him,  how  sedition 
must  grow  under  his  influence ;  and  how  the  old  commonwealth  must  blush 
for  such  an  apostate  son. 

Permit  me  to  call  your  attention  to  another  danger,  indigenous  to  a  free 
constitution,  where  political  speculation  is  rampant,  and  the  jacobin  and  the 
statesman  stand  on  equal  ground;  in  my  judgment  the  most  imminent  of  all 
the  perils  that  environ  republican  institutions.  I  refer  to  the  thewy  danger — 
the  natural  offshoot  of  incipient  popular  intellectuality ;  the  attempt  to  apply 
to  social  and  political  questions  the  a  priori  system  of  ai^ument. 

This  proclivity  is  sometimes  the  disease  of  great  minds.  Jefferson  was  a 
theorist.  He  began  with  Rousseau  and  the  rights  of  man;  he  ended  with 
Harat  and  the  rights  of  the  guillotine.  He  labored  to  secure  the  freedom  of  a 
continent,  but,  for  the  sake  of  a  theory,  would  have  sacrificed  that  f^^edom 
by  sacrificing  the  authority  of  that  government  by  which  alone  it  oould  be 
preserved. 
When  a  few  counties  in  western  Pennsylvania  refused  to  submit  to  the  im- 
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post  tax,  and  defied  the  authority  of  the  goveniment,  the  sage  of  Monticello 
used  every  endeavor  to  weaken  the  arm  of  the  president,  and  to  induce  Wash- 
ington's administration  not  to  attempt  to  enforce  the  law.  He  denied  both  the 
legality  and  the  policy  of  force,  as  being  inconsistent  with  our  political  ih€ory, 
and  therefore  illegal ;  and  predicted  the  speedy  subversion  of  personal  liberty 
if  the  Federal  authority,  supported  by  the  Federal  army,  should  compel  the 
obedience  of  the  rebels.  Strange  as  it  seems,  even  James  Madison  united  in 
the  protest  and  in  the  prediction.  Fortunately,  Washington  and  Hamilton, 
both  deeply  read  in  political  history,  knew  that  the  first  and  most  important 
element  in  all  government  is  authority.  They  called  out  the  army,  they  put 
down  the  rebellion,  they  saved  the  country. 

There  is  that  political  theory,  to  which  I  have  already  incidentally  adverted, 
which  treats  the  citizen  as  an  infant,  and  the  government  as  a  nursing  mother, 
that  must  feed  and  shelter  and  clothe  her  offspring;  the  "paternal  theory,"  a$ 
Herbert  Spencer  calls  it,  which  demands  that  the  law  shall  be  held  responsible 
for  the  mistakes  and  misfortunes  of  the  citizen. 

This  theory,  egg-full  of  most  stupid  iniquity,  fatal  alike  to  social  prog;res8  and 
material  prosperity — but,  nevertheless,  growing  in  popularity  and  infiuence  — 
is  represented  by  the  Workingman's  party  in  this  country,  which,   thou£^ 
bom  but  yesterday,  already  controls  100,000  votes.    It  postulates  that  the 
government  can  be  so  conducted,  without  destroying  the  tenure  of  property, 
and  the  reward  of  superior  industry  and  superior  intelligence,  that  the  in- 
equalities of  life  can  be  reduced,  and  the  evils  of  poverty  mitigated,  if  not 
wholly  removed.    Its  advocates  meet  in  convention  from  time  to  time,  adopt 
platforms  fulminating  against  the  tyranny  of  capital  and  the  incompetency  of 
government.    They  have  a  vague  idea  that  there  must  be  something  wrong  at 
headquarters  which  is  the  cause  of  their  distress.    Tliey  can  particularize  no 
special  wrong  and  no  special  remedy.    The  only  thing  they  are  certain  of  i5 
that  they  and  their  friends  are  in  need  of  money — and  they  are  strongly  per- 
suaded that,  as  the  government  alone  has  the  power  to  issue  money,  it  is  the 
duty  of  the  government  to  relieve  their  distress  by  issuing  more  money.    It 
don't  cost  much  to  stamp  the  greenbacks,  they  say ;  why  so  cruelly  withhold 
them  ?    Now,  it  will  be  your  duty  to  teach  the  people  that  the  government  is 
as  impotent  as  a  child  to  make  monej'.    It  can  stamp  reams  of  paper  with  the 
pictures  of  its  favorite  financiers,  and  send  every  citizen  a  ream,  but  it  can't 
impart  to  them  the  life  and  potency  of  money.    It  will  be  your  duty  to  teach 
these  deluded  wretches  that  there  are  only  two  ways  known  of  God  or  among 
men  for  getting  money.     One  is  to  steal  it,  and  the  other  is  to  earn  it ;  this  is 
as  true  of  governments  as  of  individuals — and  they  must  take  their  choice, 
and,  also,  the  consequences.    I  trust  you  will  so  thoroughly  comprehend  the 
scope  and  ofiSce  of  government  that  this  and  other  cognate  vagaries  as  to  the 
duty  of  government  furnishing  labor  to  the  unemployed,  and  regulating  by 
statute  the  value  of  labor,  or  of  any  of  its  products,  shall  not  allure  you  int* 
the  advocacy  of  political  expedients  fraught  with  disaster  and  ruin.    And  may 
Gk>d  help  you  to  be  honest  in  what  you  shall  advocate,  however  unpopular  tbe 
doctrine.    You  and  I  know  as  well  to-day,  as  the  working  men  will  know  in 
ten  years  from  now,  that  their  most  cherished  theories  can  bring  them  no  relief, 
and  that  they  are  doomed  to  disappointment ;  that  the  only  relief  that  can 
avail  them  must  come  from  themselves.     The  difficulty  is  a  nocial^  not  a  polit- 
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icul,  one.  It  will,  therefore,  be  your  duty  as  citizens  to  make  yolirself  familiar 
i9vith  the  present  learning  in  political  economy,  with  the  laws  goreming  popula- 
tion, trade,  agriculture,  exchange,  revenue,  and  circulation — with  everything 
\¥hich  concerns  the  interests  of  the  people. 

The  more  extended  your  reading,  and  careful  your  observation,  the  more  con- 
fident will  be  your  conviction  that  that  is  the  soundest  theory  of  government 
^which  maintains  that  the  less  the  government  has  to  do  with  the  citizen  the 
better  for  both ;  that  the  principal  duty  of  government  is  to  keep  the  peace, 
ordain  the  circulating  medium,  and  collect  such  revenue  as  will  support  itself 
in  the  most  economical  way,  in  such  manner  as  shall  be  least  burdensome  to 
any  one  industry  and  fairest  to  all;  with  most  ample  power,  both  police  and 
military,  to  enforce  its  laws  and  protect  itself. 

In  my  judgment  the  most  valuable  popular  education  in  any  country,  and 
particularly  in  a  free  country,  is  that  which  shall  best  fit  the  citizen  for  his  vo- 
cation^  which  shall  adapt  him  for  the  conditions  and  limitations  of  the  life  he 
is  to  lead,  which  shall  inspire  him  to  strive  for  success  in  his  vocation  and  make 
him  contented  therewith,  and  with  the  superior  excellence  he  shall  achieve 
therein ;  and  not  that  education  which  shall  add  to  the  burden  of  his  life  by 
adding  to  his  discontent,  by  dwelling  upon  the  drawbacks  of  his  life  and  the 
better  fortune  of  his  neighbors,  by  teaching  that  whatever  the  vocation  in 
which  he  starts,  in  this  favored  country,  it  is  designed  to  be  but  a  temporary 
make-shift,  a  stepping-stone  to  something  higher ;  that  in  this  land  Providence 
designed  that  there  should  exist  not  only  equality  of  rights,  but  of  circumstances 
and  of  fortune.  It  is  this  half-believed,  half-spoken  lie  that  is  working  more 
than  half  the  mischief.  This  is  the  worm  that  is  gnawing  at  the  heart  of  our 
tree  of  liberty.  This  deception  is  encouraged  even  in  our  Public  Schools.  The 
boy  is  taught  German  (not  taught  German,  for  he  never  learns  it,  or  rarely),  or 
wastes  precious  time  upon  it,  because,  forsooth,  he  is  to  be  a  business  man,  and 
business  men  in  this  polyglot  country  should  know  as  many  languages  as  pos- 
sible. The  girl  is  taught  German  because  she  must  become  a  school-teacher — 
nothing  below  a  school-teacher.  No  time  to  give  either  of  them  lessons  in  po- 
litical economy,  in  the  conduct  of  life,  to  teach  them  how  the  vulgar  virtues  of 
their  ancestors  —  industry,  frugality,  and  contentment — furnish  the  best  assur- 
ance of  success,  the  best  guaranty  against  misfortune. 

Before  closing,  let  me  say  two  things :  While  the  tendency  with  young  law- 
yers, especially  in  the  country,  is  to  get  into  politics  for  the  sake  of  personal 
promotion,  and  to  run  for  office — which  in  most  cases  is  of  no  advantage  to  the 
people  and  very  bad  for  the  lawyer — the  opposite  tendency  is  to  be  avoided. 

Stuart  Mill,  always  in  his  life  the  friend  and  admirer  of  American  institu- 
tions, says:  ** Political  life  is  indeed  in  America  a  most  valuable  school,  but  it 
is  a  school  from  which  the  most  valuable  teachers  are  excluded  —  the  first 
minds  in  the  country  being  as  efiectually  shut  out  from  the  national  represen- 
tation, and  from  public  functions  generally,  as  if  they  were  under  a  formal 
disqualification."  But,  however  distasteful  the  duty,  it  is  nevertheless  the  duty 
of  the  best  minds,  and  will  be  your  duty,  to  be  represented  in  person  and  in 
influence,  at  all  assemblies  of  the  people,  when  political  and  social  theories  are 
discussed.  It  is  impossible  to  estimate  how  much  of  public  advantage  might 
be  gained  if  the  ablest,  purest,  and  wisest  of  the  American  bar,  uninfluenced 
by  ambition  for  leadership  or  personal  promotion,  should  be  present  as  part  of 
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the  people,  at  the  assemblies  of  the  people.  If  it  be  not  respectable  now,  it  is 
because  the  men  who  have  gone  there  have  not  been  respectable,  or  their  mo- 
tives were  not  respectable — and,  therefore,  American  politics  are  not  considered 
respectable ;  and,  as  a  consequence,  government  at  its  very  source  is  remitted 
to  the  idlers,  the  vagabonds,  and  their  leaders.  Go  there  yourselves  and  make 
it  respectable.  This  will  require  a  great  sacrifice  of  ease,  taste,  and  inclina- 
tion, but  it  will  be  a  noble  and  patriotic  duty  performed. 

In  conclusion,  gentlemen :  It  is  a  surrender  fraught  with  danger  to  the  State 
and  to  society  for  the  bar  to  vacate  their  natural  i>osition,  as  the  leaders  of 
thought  and  the  creators  of  opinion.    Now  more  than  ever  dangerous,  when 
opinion  is  so  soon  crystallized  into  binding  custom  and  statutory  law.     You 
should  ever  bear  in  mind  the  proud  position  of  our  profession  in  the  mo^ 
enlightened  countries.    In  Rome  they  were  the  elarissimi  of  the  State,  and 
their  opinions  upon  the  great  questions  of  custom,  law,  and  government  were 
the  Reaponsa  Prudentum — the  answers  of  the  wise  —  which  in  time  constituted 
the  jurisprudence  of  an  empire,  and  that  empire  the  worid.    In  France  tber 
were  the  Noblesae^de  La  Robe  —  the  nobles  of  the  toga — the  preservers  of 
civil  liberty  against  the  encroachments  of  the  pontiff  and  the  casuistry  of  the 
Jesuits.    In  England  they  were  the  leaders  of  the  Commons  and  the  Lorda,  the 
defenders  of  the  traditional  rights  of  the  people  and  the  Magna  Gutrta.    In 
America  it  was  the  bar  that  gave  utterance  to  the  first  ominous  language  of  the 
infant  republic,  which  blanched  the  cheek  of  kings  and  caused  thrones  to 
tremble  across  an  ocean,  with  its  "  all  men  are  bom  with  certain  inalienable 
rights ;  among  these  are  life,  liberty,  and  the  pursuit  of  happiness."    This  rank 
in  the  social  system  it  is  our  duty  to  ourselves  and  to  society  to  maintain ;  to 
command  respect  because  we  deserve  it.    In  so  far  as  we  have  lost  it,  it  has 
been  through  our  own  laches.    Finally,  rest  assured  of  this :  that  so  long  as  the 
bar  shall  excel  in  capacity,  in  wisdom,  and  in  ehara^ter^  so  long  it  will  guide 
and  preserve  public  opinion  and  public  safety. 
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Action.  —  Assumpsit —  V%t  and  occupation. — AMumpait  for  use  and  occupa- 
tion of  land  cannot  be  maintained  except  a  demise  be  shown.    Entry  upon, 
and  occasional  use  of,  land  is  a  license  only,  and  is  revocable  at  the  pleasure 
of  the  owner.  —  Central  Mills  Co.  v.  Hart,  Sup.  Ct  Mass.,  Texas  L.  J., 
June  26,  p.  841. 

See  Landlord  and  Tenant  ;  Contract  ;  Deceit  ;  Diyorce  ;  Practice  ; 


Befleyix. 

ADMoriSTRATORs  AND  EXECUTORS.  —  Proceedings  hy  legatee,  —  Common-law 
proceedings  by  a  legatee  against  a  debtor  of  the  decedent's  estate  cannot  be 
maintained.  —  Guthrie  t.  jSew,  Sup.  Ct.  Penn.,  W.  N.  C,  June  27,  p.  468. 

No  power  to  mortgage, — D.,  the  head  of  a  family,  settled  upon  a  quar- 
ter-section of  Osage  land,  intending  to  enter  it,  but  died  before  payment  and 
final  entry,  leaving  minor  heirs.  M.  was  appointed  administrator  of  the 
estate  and  guardian  of  the  heirs.  As  administrator,  he  applied  for,  and  ob- 
tained from  the  Probate  Court  an  order  to  borrow  money  by  mortgage  upon 
this  quarter-section  to  make  the  payment.  As  administrator,  he  executed 
a  note  and  mortga^  to  C  for  the  money  which  he  borrowed  and  used  in 
entering  the  land  m  the  name  of  the  heirs.  Held^  that  such  mortgage  was 
without  any  legal  authority  and  void,  and  that,  in  the  absence  of  any  allega- 
tion of  fraud,  misrepresentation,  or  mistake,  no  decree  of  foreclosure  could 
be  rendered  thereon,  and  that  the  heirs  were  not  estopped  to  plead  its  inva- 
lidity by  reason  of  the  benefit  resulting  to  them  from  the  purchase  of  the 
lan£  —  Black  t.  Jackson,  Sup.  Ct  Kan.,  C.  L.  N.,  May  18,  p.  277. 
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Commissions  as  trustee,  —  A  trustee  having  paid  over  income  to  the 
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que  trust  for  five  years,  without  deducting  his  commissions,  and  having  n-n- 
dered  to  her  informal  semi-annual  accounts  tn  which  they  were  not  chai^:^ 
is  not  estopped  from  claiming  them  on  his  final  account,*in  the  absence  of  ai. 
agreement  to  waive  commissions.  —  Winter's  Appeal,  Humphrev*s  Bstate, 
Sup.  Ct  Penn.,  W.  N.  C,  May  28,  p.  373. 

Compensation  for  services.  —  Although  a  certain  percentage  on  the  amount 


of  an  estate  is  often  a  convenient  and  fair  method  of  computing  the  com- 
pensation of  executors  or  trustees,  the  real  enquiry  in  every  case  should  be. 
What  have  the  services  rendered  been  really  worth^  —  Montgomer>-*a  Appeal. 
Wharton's  Estate,  Sup.  Ct.  Penn.,  W.  N.  t).,  May  23,  p.  346. 

Admiralty.  —  Libel  for  advances  collected.  —  An  undertaking  whereby  a  pro- 

f)eller,  in  consideration  of  its  freight  for  the  carriage  of  goods,  agrees  to  c«»l- 
ect  of  the  consignee  advances  and  charges  thereon,  ana  repay  them  to  tb*- 
party  from  whom  it  receives  the  goods,  Is  a  maritime  contract  upon  which  a 
lihei  in  refn  \v\\\  be  sustained,  fcjuch  contracts  are  w^ithin  the  scope  of  tbt* 
master's  authority,  where  they  are  shown  to  be  customary*  in  the  trade,  arktl 
made  with  the  knowledge  ancf  assent  of  the  owners  of  the  vessel.  A  libel  w 
•  rem  will  lie  for  tolls  imposed  by  a  state  statute,  in  favor  of  coiporation*  oi^ 

fiuiized  for  the  improvement  of  rivers  and  harbors.  —  The  St.  Joseph,  U.  S. 
>is.  Ct.  East  Dis.  Mich.,  C.  L.  N.,  May  11,  p.  269. 

Agency.  —  See  Admiralty. 

Appeal.  —  Taxation  of  costs — Eoidence.  —  'So  appeal  lies  ft>om  the  taxation 
of  costs  in  the  Court  of  Common  Pleas  to  the  Supreme  Court.  The  materi- 
ality of  witnesses  in  a  trial  before  a  jury  depends  on  facts  known  to  the  coixix. 
below,  whose  discretion  in  the  allowance  of  fees  to  the  witnesses  cannot  b^ 
examined  witho^it  the  evidence,  which  is  not  brought  up  either  by  appeal  or 
certiorari. — McCauley's  Appeal,  Sup.  Ct.  Penn.,  W.  N.  C,  May  9,  p.  316, 

Failure  to  perfect  appeal.  —  If  a  party  is  prevented  from  pKjrfecting  hi< 

appeal  by  the  default  or  absence  of  the' justice  of  the  court  in  which  the 
cause  is  pending,  and  not  by  any  default  or  laches  on  his  part,  the  appeal  may 
be  perfected  after  the  expiration  of  the  time  limited;  and  such  appeal  must  t«e 
treated  in  the  appellate  court  as  though  it  had  been  taken  within  the  timtf 
prescribed  by  law. — Dobson  v.  Dobson,  Sup.  Ct.  Neb.,  C.  L.  N..  June  1,  p. 
277. 

See  Bankruptcy;  Writ  of  Error. 


Arbitration.  —  Covenant  to  arbitrate.  — A  clause  in  a  policy  that  the  amount 
of  the  loss  shall  on  request  be  ascertained  by  arbitrators,  but  all  other  de- 
fences shall  be  reserved,  coupled  with  an  agreement  that  no  suit  shall  be 
brought  until  after  award  made,  is  not  a  bar  to  a  suit  on  the  policy  for  the 
loss,  even  though  an  arbitration  is  pending.  There  is  a  distinction  hetwet^n 
a  covenant  to  pay  such  a  sum  as  an  arbitrator  shall  award  and  a  covenant  to 
refer  the  amount  of  liability  to  arbitration.  Though  a  reference  as  to 
amount  is  still  pending,  a  cause  of  action  in  the  latter  case  may  be  enforced 
in  a  court  of  law.  —  Schallenberger  v.  Phoanix  Ins.  Co.  (Bro^fkhTi),  U.  J>- 
Cir.  Ct.  East.  Dis.  Penn.,  Hep.,  May  23,  p.  36G. 

Attachment.  —  Creditor  stands  on  debtor's  rights.  —  Until  the  attachment 
creditor  makes  sale  on  his  execution  and  becomes  the  purchaser,  when  he 
may  thereby  acquire  new  equities,  he  stands  on  his  debtor's  rights,  and  his 
levy  may  be  defeated  by  any  equities  which  his  debtor  could  not  resist  — 
French  v.  Stone,  Sup.  Cft.  Mich.,  Cent.  L.  J.,  May  24,  p.  405. 

Priority.  —  When  several  writs  of  attachment  execution  have  gone  into 


the  sheriff's  hands,  and  have  also  been  served  on  the  same  day,  no  preference 
can  be  given,  but  distribution  of  the  fund  in  the  hands  of  the*  garnishee  rau^ 
be  made  to  all,  pro  rata.  —  Baldwin's  Appeal,  Sup.  Ct.  Penn.,  W.  X.  C, 
June  27,  p.  467. 

—  See  Bankruptcy. 
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JB  AILMENT.  —  Consianment  of  grain.  —  An  ordinary  consignment  of  grain  to  a 
commission  merchant  for  sale  is  a  bailment  to  a  factor  to  sell,  and  not  a 
trust.  If  the  grain  is  sold  and  the  proceeds  appropriated,  a  bill  in  equity 
will  not  lie,  because  there  is  a  perfect  remedy  m  law.  —  Taylor  v.  Teemer, 
8up.  Ct,  111.,  C.  L.  N.,  June  29,  p.  325. 

Baxkruptcy. — Attachment  —  Money  collected. — Within  four  months  preced- 
ing the  commencement  of  the  banKruptcy  proceedings  the  agent  commenced 
an  action  against  the  bankrupt  for  the  oencnt  of  the  bank,  and  obtained  an 
attachment.  A  judgment  was  recovered  in  the  action,  and  the  execution  paid 
through  the  means  of  the  attachment.  Htldy  that  the  attachment  was  dis- 
solved by  the  assignment  in  bankruptcy,  and  the  money  obtained  by  color  of 
it  is  money  held  for  the  assignee,  and  recoverable  by  him. ; —  West  Phila- 
delphia Bank  v.  Dickson,  U.  B.  Sup.  Ct.,  N.  B.  R.,  May  16,  p.  482. 

Cmnposition — Effect  upon  fraudulent  debts.  — Debts  contracted  bv  fraud 

are  not  discharged  by  a  composition  in  bankruptcy.  —  Sibly  v.  Strasburger, 
Sup.  Ct,,  N.  B.  K.,  Aay  1,  p.  468. 


—  Composition  proceedings.  —  When,  upon  looking  at  the  assets  of  a  bank- 
rupt's estate,  it  is  evident  that  the  interests  of  the  creditors  will  be  better  pro- 
moted by  a  proposed  composition  than  by  administering  the  estate  in  bank- 
ruptcy, the  court  has  no  alternative  but  to  confirm  the  resolution  of  compo- 
sition' notwithstanding  previous  acts  of  the  bankrupt  in  disremtrd  of  the 
interests  of  his  creditors.  — In  the  matter  of  Allen,  U.  S.  Dis.  Ct.  North.  Dis. 
:N.  Y.,  Texas  L.  J.,  May  8,  p.  285. 

—  Composition  proceedings  —  Fraud.  —  Where,  pending  proceedings  in  com- 
position, certain  suspicious  circumstances  appear  showing  that  the  votes  of 
creditors  had  been  purchased,  and  the  creditors  entertaining  those  suspicions 
do  not  make  any  enquiry  into  the  facts,  but  accept  the  settlement,  they  cannot, 
after  a  lapse  of  a  year  or  two,  be  heard  to  set  aside  the  composition  because 
<^»f  such  fraud.  In  bankruptcy  proceedings,  where  the  question  is  one  of  the 
exercise  of  discretion,  laches,  wnon  coupled  with  injury  to  innocent  parties, 
are  circumstances  of  controlling  weight  —  In  re  Herman,  U.  S.  Dis.  Ct. 
South.  Dis.  N.  Y.,  N.  B.  R.,  May  1,  p.  440. 

—  Composition  proceedings  —  Objections  by  minority  of  creditors.  —  In  com- 
position proceedings  it  is  the  duty  of  the  court  to  examine  the  objections  in- 
t«»rposed  by  a  minority  of  the  creditors  fully  and  carefully,  and  to  interfere 
if  it  appear  that  the  debtor  has  deceived  any  creditor  into  voting  for  the  com- 
position, or  that  there  is  collusion  between  the  debtor  and  any  creditor.  —  In 
re  Keiler,  U.  S.  Dis.  Ct.  South.  Dis.  111.,  C.  L.  N.,  June  8,  p.  299. 

Costs  —  Assianee's  fees.  —  At  a  meeting  of  creditors,  before  the  register, 
the  assignee  fifed  his  report,  showing  $1,709  gross  amount  received  from 
bankrupt  estate :  he  also  presented  his  report  and  account,  claiming  to  be 
allowed  $651.92  for  compensation,  expenses,  and  disbursements.  Upon  ex- 
ceptions to  his  account  by  the  creditors,  Ae/rf,  that  the  fee-bill  established  by 
General  Order  No.  30  prescribes  the  onlv  rule  as  to  the  assignee's  absolute 
compensation  ,*  but  that,  in  addition  to  tfie  fees  therein  mentioned,  he  is  en- 
titled to  be  allowed  his  necessarv  disbursements.  That  the  register  has  no 
power  to  allow  an  assignee  additional  compensation,  however  meritorious  his 
claim  therefor  mav  appear.  —  In  re  Kirkpatrick,  U.  S.  Dis.  Ct.  West.  Dis. 
Texas,  June  12,  p.'32d. 

—  Costs  —  MarshaVs  fees. — Marshals  not  entitled  to  per-diem  sen'ice  for 
holding,  constructive! v,  possession  of  bankrupt  property.  May  be  allowed 
$2.50  per  day  as  a  diaSursement  paid  to  a  guard  to  watch  the'property,  on 
proof  that  a  prudent  caution  for  the  care  of  the  property  reouired  it,  anH  the 
time  the  guard  was  so  actuallv  engaged  in  watching  it,  and  that  the  disburse- 
ment charged  has  been  actually  paia.  Oath  of  the  marshal  not  conclusive 
us  to  the  necessity  of  expenses  charged  in  his  account.  —  In  re  Pace,  U.  8. 
Dis.  Ct.  West  Dis.  Texas,  June  6,  p.  315. 

—  Creditor's  petition  —  Number  and  amounts  of  claims.  —  A  creditor's  peti- 
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tion  in  bankruptcy  was  signed  by  one  creditor  whose  claim  exceeded  $250, 
and  eleven  whose  respective  claims  were  less  than  that  amount,  the  ag^r^ate 
being  $1,606.95.  The  debtor's  list  showed  four  creditors  over  $2^,  and  mty- 
six  under  that  amount,  and  the  total  indebtedness.  $4,671.08 ;  but  the  debt  of 
the  $250  creditors  was  not  one-third  of  all  the  probable  indebtedness*  Seld. 
that,  "  by  reason  of  the  failure  of  the  $260  creaitors  to  represent  one-third  of 
the  provable  debts,  the  $250  provision  fails  altogether ;  and  every  $250  cred- 
itor sinks  into  a  common  unit  in  the  mass  of  creditors,  and  counts  but  one 
with  the  rest;"  that,  under  such  circumstances,  one-fourth  in  number  of  nil 
the  creditors  holding  provable  debts  must  join  in  the  petition.  The  amount 
of  the  claim  of  one  ot  the  petitioners  was  omitted  from  the  petition ;  keld^ 
that  the  omission  was  amendable. — Re  Blair,  U.  S.  Dis.  Ct.  Dis.  Penn.»  C.  L». 
N.,  May  18,  p.  278 ;  N.  B.  R.,  May  16,  p.  41*2. 

Effect  of  discharae.  —  Defendant  sold  to  plaintiff  certain  premises  by  waiv 


ranty  deed,  and  at  the  same  time  gave  him  a  writing  by  which  he  agneed  to 
pay  off  a  certain  mortgage  which  was  a  lien  upon  the  premises.  Defendant 
was  afterwards  adjudicated  bankrupt,  and  received  his  discharge.  Sul>$e- 
quently  the  mortgage  was  foreclosed  and  the  premises  sold.  In  an  action  fttr 
breach*  of  warranty,  held,  that  plaintiff  should  have  proved  his  claim  in  the 
bankruptcy  proceeilinj^  under  section  5068,  as  a  contingent  debt;  and  that, 
not  havmg  done  so,  his  claim  is  barred  by  the  discharge.  —  Parker  v.  Brad- 
ford, Sup.  Ct.  Iowa,  N.  B.  B.,  May  15,  p.  485. 

—  Evidence.  —  In  bankruptcy  a  creditor,  although  the  wife  of  the  bankrupt, 
is  a  competent  witness.  — In  re  Richards,  U.  S.  Dis.  Ct  Mass.,  C.  L*.  X.,  Mav 
18,  p.  27o ;  N.  B.  R.,  June  1,  p.  662. 

—  Execution  lien  —  Partnership  proceedings,  —  Where  an  execution  lien  has 
been  obtained  in  good  faith,  before  bankruptcy,  on  the  individual  property  (»f 
a  member  of  a  partnership  firm,  under  a  judgment  tigainst  the  firm,  the  statu- 
tory lien  will  not  yield  to  the  equities  of  the  separate  creditors  of  that  part- 
ner.—  In  re  Sandusky,  U.  8.  Dis.  Ct,  South.  Dis.  111.,  N.  B.R.,  May  1,  p.  452. 


—  Exempt  property  purchased  in  fraud  of  creditors,  —  Within  a  month  prior 
to  the  commencement  of  the  proceedings  in  bankruptcy,  and  while  the  firm 
was  insolvent,  a  large  amount  of  the  partnership  property  was  sold  and  the 
proceeds  divided  between  the  partners,  and  the  nrm  then  offered  to  settli^ 
with  their  creditors  at  fifty  per  cent  One  of  the  partners,  upon  receiving 
his  share  of  the  proceeds  of  said  sale,  immediately  purchased  property 
which  was  exempt  under  the  state  statute.  Heldj  that  under  the  circimi- 
stances  such  property  was  not  exempt,  but  must  be  regarded  as  |>artiiership 
assets  held  in  trust  for  creditors. — In  re  Melvin,  U.  S.  Dis.  Ct  Minn.,  N,  B. 
R.,  June  1,  p.  543. 

Fraudulent  preference.  —  The  bankrupt  was  a  druggist,  a  manu&cturer. 


and  a  stock  speculator,  and  had  committed  forgery.  The  agent  and  director 
of  the  bank,  having  heard  of  the  forgeries,  demanHed  payment  of  his  indebt- 
edness to, the  bank,  or  security,  and  compelled  a  transfer  of  his  funds  in  bank. 
Held,  that  such  transfer  wtis  a  fraudulent  preference,  which  might  be  recv^'- 
ered  by  the  assignee.  —  West  Philadelphia  Bank  v.  Dickson,  U.  S.  Sup.  Ct.. 
N.  B.  k..  May  15.  p.  482. 

—  Fraudulent  conveyance  —  Bill  to  set  aside  —  Parties. — The  bankrupt  is 
not  a  necessary'  party  to  a  bill  filed  by  his  assignee  to  set  aside,  as  a  mud 
upon  creditors,  a  conveyance  of  real  and  personal  property  made  by  such 
bankrupt  —  Buffington  v.  Harvey,  U.  S.  Sup.  Ct,  N.  B.  K,,  May  1,  p.  474. 

—  Grounds  for  appeal  to  Supreme  Court,  —  An  appeal  does  not  lie  to  the 
Supreme  Court  ot  the  United  States  from  the  decree  of  a  circuit  court  dis- 
missing an  appeal  from  a  district  court,  for  the  reason  that  the  case  was  one 
for  review,  and  not  appeal,  and  afiirming  under  a  petition  for  review  the  onlt-r 
appealed  from.  —  Nimick  v.  Coleman,  U.  S.  Sup.  Ct,  N.  B.  R.,  May  1,  p^  47l«. 
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—  Knowledge  of  insolvency,  —  The  provision  in  the  bankrupt  law  making  a 
payment  or  security  received  from  the  bankrupt  by  a  creditor  **  having  rea- 
sonable cause  to  believe  such  a  person  is  insolvent"  void,  does  not  make 
them  void  for  a  mere  suspicion  of  the  debtor's  insolvencv,  but  requires  for 
that  purpose  that  the  creditor  should  have  some  reasonable  cause  to  believe 
him  insolvent.  He  must  have  a  knowledge  of  some  fact  calculated  to  pro- 
duce such  a  belief  in  the  mind  of  an  ordmary  intelligent  man.  —  Grant  v. 
First  National  Bank  of  Monmouth,  U.  8.  Sup.  Ct.,  Alb.  L.  J.,  May  11,  p. 
867;  N.  B.  R.,  May  15,  p.  498;  C.  L.  N.,  May  18,  p.  275. 


—  Liability  of  assignee, — Petitioners  had,  prior  to  the  commencement  of 
the  proceeaingB,  delivered  to  the  bankrupt  certain  wool,  which  he  was  to  man- 
ufacture into  cloth  for  them.  The  assignee,  under  the  direction  of  the  court, 
completed  the  manufacture  of  the  cloth  and  sold  it.  Petitioners  demanded 
of  the  assignee  the  unfinished  cloth  and  vam  and  wool  belonging  to  them, 
offering  to  pay  for  the  labor  and  materials  expended  thereon.  Upon  refusal 
they  brougnt  suit  against  the  assignee  in  trover,  and  recovered  judgment  for 
their  damages,  with  interest  and  costs.  The  recovery  was  afterwaras  limited 
to  the  amount  realized  by  the  assignee  on  the  sale,  less  the  cost  of  the  labor 
and  materials  put  into  'the  goods  by  the  bankrupt  and  the  assignee.  The 
aii^ets  being  insufficient  to  pay  this  judgment  in  full  after  payment  of  the 
fees,  costs,  and  expenses  of  the  assignee  incurred  in  the  course  of  the  proceed- 
ings and  in  his  administnition  of  the  estate,  petitioners  ask  that  the  judgment 
be  paid  in  full,  or  so  far  as  the  assets  will  go  towards  its  payment.  Held^ 
that  petitioners,  having  elected  to  sue  in  trover  for  damages,  waived  any  claim 
they  might  have  had  to  the  moneys  in  the  assignee's  /hands  as  their  own 
moneys,  and  were  not  entitled  to  prforitv  over  those  expenses  which  are  ex- 
pressfy  preferred  by  the  statute.  In  sucn  a  case,  where  the  claim  is  so  doubtful 
that  a  judicial  investigation  is  necessary,  which  is  settled  only  after  a  long 
trial  by  the  verdict  of  a  jury,  the  assignee  is  entitled  to  his  commissions.  — 
Jn  re  Oberhoffer,  U.  S.  Dis'.  Ct.  South.  Dis.  N.  Y.,  N.  B.  R.,  June  1,  p.  646. 

Partnership  proceedings  —  Refusal  of  partner  to  join  in  petition,  —  A  re- 


fusal on  the  part  of  one  of  the  members  of  a  Arm  to  join  in  voluntary  pro- 
ceedings instituted  by  his  partners,  to  sign  the  composition,  or  to  attend  and 
be  examined,  may  well  deprive  him  of  all  benefit  of  the  composition ;  but, 
unless  the  refusal  or  neglect  is  the  result  of  some  fraud  on  the  part  of  those 
partners  who  do  carry  on  the  proceedings,  it  is  no  reason  for  avoiding  those 
proceedings  as  to  them.  —  In  re  Henrj%  tl.  S.  Dis.  Ct  South.  Dis.  N.  Y.,  N.  B. 
R,  May  1,  p.  408. 

Practice — Bill  of  reciew  —  Rehearing.  —  Where  a  pure  bill  of  review. 


containing  no  new  matter,  such  as  an  allegationof  newl^'-discovered  evidence, 
sets  forth  the  evidence  in  the  original  cause,  a  demurrer  especially  assigning 
such  error  may  be  santained ;  but  a  general  demurrer  should  be  overruled  if 
the  bill  shows  any  substantial  error  in  the  record.  The  grantin?  of  a  rehear- 
ing or  the  granting  or  dissolving  of  a  temporary  injunction  is  always  in  the 
!»ound  discretion  of  the  court ;  and,  therefore,  furnishes  no  ground  of  appeal.  — 
Buffington  v.  Harvey,  U.  S.  Sup.  Ct.,  N.  B.  R.,  May  1,,  p.  474. 

—  Proof  of  claims  —  Receiver,  —  A  receiver  of  the  property  of  a  creditor  of 
the  bankrupt  is  an  assignee  of  the  debt  due  to  such  creaitof,  and  may  prove 
it  in  the  bankruptcy  proceedings ;  but  the  proof  must  be  supported  by  the 
deposition  required  by  General  Order  No.  84.  The  deposition  may,  in  the 
first  instance,  be  ex  parte,  as  in  Form  No.  22.  —  In  re  Mills,  U.  S.  Dis.  Ct. 
South.  Dis.  N.  Y.,  May  1,  p.  472. 

Schedules, —  Untrue  statement^    when  fraudulent. — The  bankrupts  in- 


cluded in  their  schedule  of  liabilities  the  special  capital  of  one  G.,  who,  un- 
der the  articles  of  copartnership,  was  a  special  partner,  but  who,  by  reason  of 
failure  to  comply  with  the  statute  requiring  the  special  partner's  "capital  to 
be  paid  in  in  casli,  was  in  fact  a  general  partner.  Held,  not  to  be  a  fraudu- 
lent statement,  as  the  other  partners  then  supposed  him  to  be  a  special  part- 
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ner ;  and,  though  his  claim  against  the  assets  as  such  special  partner  would  be 
postponed  to  those  of  other  creditors,  it  was  properly  descriDed  as  a  liability 
as  thev  then  understood  it  —  In  re  Henr\',  U.  S.  Dis.  Ct.  South.  Dis.  N.  Yl, 
N.  B/R,  May  1,  p.  463. 

Bills  and  Notes. — Aaaignmeni  of  an  illegal  note, — A  party  purcbasine: 
property,  and  paying  for  it  by  assignment  of  a  note  endorsed  "  witbout  re^ 
course,'^  and  which  bears  on  its  face  the  rate  of  interest  not  allowed  by  law. 
and  which,  consequently,  cannot  be  enforced  by  law  in  our  courts,  cannot,  in 
the  absence  of  fraud,  deceit,  or  bad  faith,  be  held  liable,  either  on  an  implied 
warranty  growing  out  of  such  a  contract  or  for  the  original  consideration.  — 
Walker  v.  Clark,  Sup.  Ct  Tenn.,  Kep.,  June,  p.  42. 

Draft  —  Acceptance.  —  Held,  that  an  acceptance  in  the  foUowine  ^rord*, 

"Will  pay  A.  Harper's  draft,  twenty-three  hundred  dollars,  for  sto^,"  was 
an  unconditional  acceptance.  That  it  is  the  duty  of  a  party  making  an  accept- 
ance to  express  clearly  the  condition  of  his  acceptance,  if  he  designs  to  make 
it  conditional,  and  the  burden  of  proof  is  upon  him  to  show  that  it  was  condi- 
tional, and  the  proof  would  be  of  no  ayail  when  the  words  of  acceptance  are 
so  ambiguous  as  to  require  parol  proof,  if  the  holder,  or  any  person  undtT 
whom  he  claims,  took  the  bill  without  notice  of  such  condition.  That  tbe 
words  "  for  stock,"  in  the  above  acceptance,  are  at  the  most  an  indication  of  the 
nature  of  the  consideration  as  between  the  drawee  and  acceptor,  and  of  no 
interest  to  the  drawer ;  they  do  not  of  themselves  indicate  a  conditional  ac- 
ceptance. Evidence  was  introduced  to  show  that  by  the  usage  of  trade  the 
w^ords  "for  stock"  mean,  among  commission  men,  tfiat  money  was  to  be  paid 
for  stock  and  the  stock  consigned  to  the  acceptors.  Held,  this  did  not  snow 
usage ;  that  usaj^e  must  be  generally'  known,  and  so  well  established  as  t«> 
raise  a  presumption  that  it  was  known  to  both  contracting  parties,  and  that 
they  contractea  with  reference  thereto. — Coffman  v.  Campbell,  Sup.  Cu  IlL, 
C.  L.  N.,  p.  326. 

Prima-facie  #i//c. — Nothing  but  clear  evidence  of  knowledge  or  notice. 

fraud  or  mala  fides j  can  impeach  the  prima-faeie  title  of  a  holder  of  negt>- 
tiable  paper  purchased  for  value  before  maturity.  An  instruction  to  the  jur\ 
that  the  plaintiffs,  who  -weTo,  pritna  facie,  6o/ia-^rfe  holders,  could  not  recover 
**  if  there  was  any  evidence  tending  to  show  that  they  were  connected  with, 
or  had  knowledge  of,  the  original  ftraud  "  is  erroneous.  —  Battles  v.  Landen- 
slage.  Sup.  Ct  Penn.,  W.  N.  C.,  May  16,  p.  389;  Am.  L.  Rec,  June,  p.  748. 

Subsequent  endorsement  to  endorser.  —  Several  promissory  notes  were  exe- 
cuted by  one  H.  to  G.,  who  assigned  the  same  by  endorsement  to  F.  F.  after- 
wards assigned  them  by  endorsement  to  G.,  who  assigned  them  to  plaintiffl 
Held,  that  F.'s  liability  as'between  himself  and  G.  being  extinguished,  the 
plaintiff,  as  G.'s  endorsee,  could  not  recover  of  F.  —  Howe  Machine  Co.  v. 
Hadden,  U.  S.  Cir.  Ct  Dis.  Ind.,  Cent  L.  J.,  June  7,  p.  446. 

IVansfer — The  sale  and  delivery  of  a  negotiable  promissory  note  with 

endorsements  thereon  are  a  warranty  of  the  genuineness  of  tlie  endorse 
ments.  —  Allen  y.  Clark*  Sup.  Ct  Vt, 'Texas  L.  J.,  May  16,  p.  293. 

See  Evidence  ;  Principal  and  Surety  ;  Usury. 


Carrier. — Passenger  ticket.  —  A  ticket  with  the  words  "Portland  to  Boston" 
on  it  does  not  entitle  the  holder  to  a  ride  from  Boston  to  Portland,  altbouj^h 
the  holder  has  been  permitted  to  take  such  rides  on  similar  ticket^  over  the 
same  railroad  before,  and  a  conductor  on  another  train,  at  another  time,  on  the 
same  road  save  his  opinion  to  the  holder  that  the  ticket  would  be  good  for  a 
passage  either  way.  —  Keeley  v.  Boston  &  Maine  R.  R.  Co.,  Sup.  Ct.  Me., 
Alb.  L.  J.,  May  li,  p.  366. 

Civil  Rights.  —  Exclusion  of  colored  persons  from  ears.  —  The  damages 
awarded  by  the  act  of  March  22,  1807,  P.  L.  88  (relating  to  the  exclusion^ of 
colored  persons  from  railway  cars),  are  in  the  nature  of  a  penalty  against  the 
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railroad  company,  and  not  compensation  to  the  person  aggrieved ;  and  a  re- 
covery by  one  person  thus  excluded  in  contravention  of  the  provisions  of  the 
act  is  a  bar  to  a  future  recovery  by  another  person  excluded  at  the  same  time. 
Where  a  husband  and  wife  f colored)  were  refused  access  to  a  particular  car 
upon  a  railroad  train,  at  ttie  same  time  and  by  the  same  emplovee  of  the 
company,  hutdt  that  the  exclusion  of  the  two  constituted  a  sm^fe  offence, 
and  that  a  recovery  in  an  action  by  the  husband  and  wife  in  the  right  of  the 
wife  was  a  bar  to  a  recovery  in  a  subsequent  action  by  the  husband  in  his 
own  right  —  Central  Hailroad  of  New  Jersey  v.  Green,*  Sup.  Ct  Pa.,  W.  N. 
C,  May  9,  p.  300. 

Exclusion  of  colored  persons  from  ears.  —  In  an  action  by  A,  a  colored 


woman,  to  recover  a  penalty  for  exclusion  from  a  railway  car,  the  evi- 
dence of  exclusion,  tnough  strong,  was  positively  deniea  by  witnesses 
for  the  defence.  Testimony  on  the  part  of  the  defence  was  introduced 
to  the  effect  that  the  husband  of  A,  who  accompanied  her,  was  smok- 
ing, and  that  the  exclusion  (which  was  not  denied  as  to  him)  was  upon  this 
ground.  The  court,  although  assuming  in  portions  of  the  charge  that  the  ex- 
clusion of  the  wife  was  conceded,  instructed  the  jury  that  *'of  the  exclusion 
there  can  be  no  doubt  if  the  testimony  be  true."  Heldf  that  this  was  a  sub- 
stantial submission  to  the  jury  of  the  disputed  fact,  Paxon,  J.,  concurring, 
was  of  the  opinion  that  there  was  not  sufficient  evidence  that  the  plaintiff 
was  excluded  on  account  of  race  or  color,  but  that,  there  being  no  exception 
or  assignment  of  error  which  raised  this  Question,  the  judgment  which  had 
been  entered  iipon  a  verdict  for  the  plaintin  must  stand  affirmed.  The  act  of 
March  22,  186/,  was  intended  to  secure  to  colored  persons  the  same  rights  in 
travelling  as  are  enjoyed  by  others.  But  it  does  not  give  them  superior 
privile^s,  nor  warrant  an  interference  with  reasonable  police  regulations  of 
railroad  companies,  one  of  which  is  to  designate  the  car  which  travellers 
shall  enter,  without  beins  obliged  to  give  any  reason  for  the  selection. 
(Note.)  —  Central Kailroadof  New  Jersey  v.  Green  and  wife.  Sup.  Ct.  Penn., 
W.  N.  C,  May  9,  p.  297. 

Clerk  of  Court.  — Liability  for  not  exercising  reasonable  care.  —  In  taking 
sureties  on  a  bond  the  clerk  of  the  Circuit  Court  must  exercise  reasonable 
care  to  ascertain  that  the  sureties  are  responsible,  notwithstanding  they 
qualifv'  under  oath  that  thev  are  worth  the  required  amount  Under  section 
^50  of  the  Code,  such  clerk  will  be  liable  for  loss  from  taking  insufficient 
security  in  such  a  case  unless  he  exercised  reasonable  care.  —  Hubbard  v. 
Switzer,  Sup.  Ct.  Iowa,  West  Jur.,  May,  p.  298. 

Collateral  SECURmES.  —  Sale  of — Acquiescence  vresumed.  —  Where  a 
person,  for  the  purpose  of  obtaining  credit  deposited  in  a  bank  certain  se- 
curities, with  power  to  the  bank  to  sell  the  same  and  apply  the  proceeds  on 
bis  indebtedness,  held,  that  the  bank  had  the  unouestionable  right  to  sell 
such  securities  in  satisfaction  of  the  indebtedness;  that  the  person  depositing 
such  securities,  having  had  notice  of  the  contemplated  sale,  and  subsequent 
knowledge  that  the  sale  had  been  made,  and  making  no  objection  thereto, 
nor  attempt  to  redeem  for  a  long  time,  his  acquieseuce  therein  will  be  pre- 
sumed, and,  in  the  absence  of  any  fraud  in  the  sale,  it  will  be  sustainea.  — 
Ha^-ward  v.  Eliot  National  Bank,  U.  S.  Sup.  Ct,  C.  L.  N.,  June  22,  p.  320. 

See  Corporations. 


Confiscation. — Law  not  retroactive, — In  May,  1862,  C,  who  was  a  member 
of  the  Confederate  Congress},  and  engaged  in  armed  hostility  to  the  United 
States  within  the  Confederate  lines,  conveyed  to  plaintiff,  his  son,  also  within 
the  Confederate  lines  and  engaged  in  hostility  to  the  United  States,  certain 
real  estate  situate  in  the  city  ot  New  Orleans,  then  within  the  Federal  lines. 
Subsequently,  and  under  authority  of  the  act  of  Congress  of  July  17,  1862, 
the  property  was  confiscated  in  proceedings  against  C,  and  sold  bv  the  United 
States  marsnal.  Heldj  (1)  that  the  confiscation  act  mentioned  dia  not  author- 
ize proceedings  for  acts  committed  before  its  passage ;  (2)  that  transfers  of 
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property  between  those  in  hostility  to  the  ffovernment  before  its  passa^  were 
not  invalid ;  (8)  that  the  proceedings  could  onlv  affect  the  interest  tn  C.  in 


CoNFLlcrr  OF  Laws. — Extra-territorial  effect.  —  Acting  under  authoritv  of  a 
statute  of  Arkansas,  a  probate  court  of  that  state  ordered  and  adjudgecl  that 
the  disability  of  non-age  of  G.  be  removed  **  so  far  as  to  authorize  him  to 
demand,  Hue  for,  and  receive  all  moneys  belonging  to  him  in  the  state  of  Mis- 
souri, in  the  hands  of  his  curator  or  any  other  person,  and  to  execute  releasees 
therefor  in  the  same  manner  as  if  he  wasof  full  Bge,*'  The  suit  brought  by 
G.,  in  Missouri,  against  his  curator.  Heldf  that  the  statute  of  Arkansas  iras 
inoperative  in  Missouri,  and  that  the  infant  could  not  sue  in  his  own  nauie. 

iNote.) — State,  to  the  use  of  Gilbreath,  v.  Bunce,  Sup.  Ct  Mo.,  Cent.  Lu  J., 
Tune  14,  p.  466. 

See  Descents  and  Distbibutions  ;  Divorce  ;  Marriage. 


Constitutional  Law. — Effect  of  prohibition  luwa  on  charters  of  corpora- 
tiona,  —  A  statute  of  Massachusetts  passed  in  1809,  providing  for  the  charter- 
ing of  manufacturing  corporations,  contained  this:  "Provided  always  that 
the  Legislature  may  trom  time  to  time,  upon  due  notice  to  any  corporation, 
make  further  provisions  and  regulations  for  the  management  of  the  husine>5 
of  the  corporation  and  for  the  government  thereof,  or  wholly  repeal  any  act 
or  part  thereof  establishing  any  corporation,  as  shall  be  deemed  expedient." 
In  1828  the  Boston  Beer  Company  was  incorporated  **  for  the  pur|>os!<»  of 
manufacturing  malt  liquors  in  all  their  varieties  in  the  city  of  Boston,"  and 
the  act  of  incorporation,  which  was  passed  by  the  Legislature  of  Massachu- 
setts, provided  tnat  said  company  '*for  that  purpose  shall  have  all  the  power 
and  privileges,  and  be  subject  to  all  the  duties  ana  requirements,  contained  in  " 
the  act  of  1809  mentioned.  In  1829  the  act  of  1809  was  repealed,  with  this 
provision :  "  But  this  repeal  shall  not  affect  the  existing  rights  of  any  person, 
or  the  existing  or  future  liabilities  of  anv  corporation,  or  any  members  i>f 
anv  corporation  now  established,  until  such  corporation  shall  have  ado^>tiHi 
thfs  act  and  complied  with  the  provisions  herein  contained."  Held,  that  the 
repeal  of  the  act  of  1809  by  the  act  of  1829  was  not  a  revocation  or  surrender 
by  the  state  of  Massachusetts  of  the  reserved  power  to  repeal  the  charters  t?f 
corporations,  and  the  passage  of  an  act  forbidaing  the  manufacture  and  sale 
of  malt  liquors  was  not  an  act  impairing  an  obligation  of  a  contract  with 
the  company  mentioned,  and  was  not  in  violation  ot  the  Federal  Constitution. 
— Boston  Beer  Co.  v.  Comrs.  of  Massachusetts,  Alb.  L.  J.,  June  22,  p.  487. 

Virginia  funding  law  valid. — By  a  provision  of  the  Constitution  of  Vir- 


ginia all  fines  paid  in  criminal  proceeding  are  appropriated  for  the  support 
of  public  schools.  By  an  act  of  the  Legislature,  known  as  the  Funding:  Act. 
coupons  of  state  bonds  issued  under  such  act  are  made  receivable  for  **all 
taxes,  debts,  dues,  and  demands  due  the  state."  Hel-d,  that. the  statute  in- 
cluded lines,  and  the  coupons  were  receivable  therefor,  and  the  statute  nk^^s 
not  in  violation  of  the  constitutional  provision  mentioned.  —  Ex  parte  Clark. 
Sup.  Ct.  Va.,  Alb.  L.  J.,  May  18,  p.  387. 

See  Exemptions  ;  Municipal  Bonds. 

Contract.  —  Employment  of  physician  —  Absence  of  parent  —  Ne-eeMf^ry  ser- 
vices. —  Where  the  plaintiff,  if  emploved  at  all  on  the  defendant's  credit,  was 
called  to  treat  a  minor  in  a  sudden  and  dangerous  emergency,  when  the  fathi^r 
was  absent,  the  scope  and  duration  of  the  employment  are  no  Ic^ss  material 
than  the  fact  of  employment  itself.  It  ougnt  to  be  decided  h^  the  jun- 
whether,  under  the  circumstances,  the  arrival  of  the  father  terminated  thV 
engagement ;  and,  if  not,  whether  it  continued  operative  after  the  servicefi  im- 
mediately necessary  were  rendered.  The  mere  fact  that  the  defendant  em- 
ployed the  plaintiff  as  a  physician  is  not  decisive  of  the  liability*  of  the 
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former  to  be  personally  responsible  for  the  compensation.  If  there  was 
a  g^reat  and  overwhelming  calamity  to  the  child  of  an  absent  parent,  ren- 
dering medical  aid  instantly  necessary,  and  the  plaintiff  comprehended  the 
situation,  and  entered  the  services  witnout  reasonable  cause  to  believe  that 
the  defendant  was  engaging  his  own  credit,  the  parent  would  be  responsible 
as  for  necessaries,  and  the  defendant  would  be  treated  as  his  agent  to  call 
the  physician. — Raoul  v.  Newman,  Sup.  Ct.  Ga.,  Kep.,  May  8,  p.  654. 

Illegal  consideration — Withdrawing  from  an  election. — A  promissory 


note  given  by  third  parties  to  a  candidate  for  election,  in  consideration  that 
he  will  withclraw  from  the  ticket  and  permit  another's  name  to  be  substituted 
for  his,  is  an  illegal  contract  and  cannot  be  enforced,  even  though  the  payee 
may  have  expended  for  election  purposes  a  sum  of  money  equal  to  or  ex- 
ceeding the  amount  of  the  note  previous  to  his  withdrawal.  —  Ham  v.  Smith, 
Sup.  Ct  Penn.,  W.  N.  C,  June  6,  p.  390. 

Measure  of  Damages,  —  The  proper  measure  of  damages,  for  a  breach  of 


contract  by  the  United  States  government,  is  the  value  of  the  actual  prop- 
erty lost  in  consequence  thereof.  There  can  be  no  recovery  for  prospective 
profits.  —  United  States  v.  McKce,  McKee  v.  United  States,  U.  S.  Sup.  Ct., 
June  8,  p.  299. 

Parties  —  Right  of  suit.  —  A  stranger  may,  however,  maintain  an  action 


in  his  own  name  upon  a  contract  made  expressly  for  his  benefit,  where  his 
release  would  be  a  sufiUcient  discharge  to  the  promisor.  But  a  stranger  can- 
not sue  upon  a  contract  which,  although  for  his  benefit,  leaves  the  promisor 
liable  to  an  action  by  the  other  contracting  party. — Kountz  v.  Holthouse, 
Sup.  Ct  Penn.,  W.  :^J.  C,  June  27,  p.  463. 

Parties  —  Right  of  suit. — The  rule  that  when  one  person  having  money 


belonging  to  another,  and  having  agreed  with  that  other  to  pay  it  to  a  thini, 
an  action  will  lie  by  the  person  beneficiallv  interested,  does  not  extend  to 
cases  where  the  contract  is  for  the  benefit  o^  the  contracting  party,  and  the 
third  person  is  a  stranger  to  the  contract  and  the  consideration ;  wfiere  a  con- 
tract to  pay  money  leaves  the  promisor  liable  to  an  action  by  the  promisee, 
or  his  personal  representatives,  an  action  cannot  be  maintained  by  a  third 
person  oeneticially  interested  in  the  subject-matter  of  the  contract  —  Guthrie 
V.  Kear,  Sup.  Ct'  Penn.,  W.  N.  C,  June  27,  p.  468. 

Remedy  subsisting  in  a  state  when  and  where  a  contract  is  made,  and  is  to 
be  performed,  is  a  part  of  its  obligation,  and  any  subsequent  law  of  the  state 
which  so  atfects  that  remedv  as  substantially  to  impair  and  lessen  the  value  of 
the  contract  is  forbidden  fcy  the  Constitution,  and  is,  therefore,  void.  —  Ed- 
wards V.  Kearzy,  U.  S.  Sup.  Ct,  Cent  L.  J.,  May  17,  p.  391. 

Sale  —  Successive  deliveries  —  Dependent  contract,  —  1.   January*  28,  1878, 


the  P.  Mills,  abotit  going  into  operation,  agreed  with  S.  to  sell  to  him  the 
production  of  400  looms  up  to  July  1st,  the  goods  to  be  made  of  a  certain 
width,  weight,  and  qualitv,  and  to  be  delivered  in  lots  of  1,000  pieces.  Pay- 
ment was  to  be  made  in  thirty  days  after  the  delivery  of  each  lot  The  mill 
w^a*i  expected  to  be  in  full  operation  by  April  1st,  but  deliveries  were  to  be 
made  earlier  if  possible,  and  the  maximum  production  was  to  be  reached  as 
soon  as  practicable,  and  t<3  be  maintained.  About  April  17th  two  lots,  1,000 
pieces  each,  were  delivered.  These  pieces  were  deficient  in  width  and 
weight  It  then  appeared  that  the  P.  Mills,  to  fulfil  the  contract,  must 
procure  new  machinery — i.  «.,  new  sets  of  reeda.  Upon  learning  this,  S.  re- 
scinded the  contract  In  assumpsit  by  the  P.  Mills  against  S.  for  goods 
subsequently,  and  before  July  Ist  manufactured,  tendered,  and  refused, 
heldf  that  the  contract  was  for  successive  deliveries  of  goods  as  manufact- 
ured. Heldy  farther,  that  the  P.  Mills,  having  failed  in  the  first  deliveries, 
could  not  compel  S.  to  take  goods  subsequently  manufactured  and  offered. 
HeUL,  further,  that  8.  was  justified  in  rescmding  the  contract  2.  The  law  of 
contracts  as  to  dependent  and  independent  agreements  examined,  and  the 
older  cases  criticised.    8.  In  contracts  for  successive  deliveries,  the  vendor 
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cannot  fail  in  the  earlier  deliveries  and  still  hold  the  parchaser  for  the  later 
ones.  —  King  Philip  Mills  v.  Slater,  Sup.  Ct  K  I.,  Cent  L.  J.,  May  10,  p.  369. 

See  Damages  ;  Evidsncjc  ;  Municipal  Corporations  ;  Principai.  and 


Surkty;  Sale. 

Conveyance.  —  See  Dower  :  Married  Wobien  ;  Mortgage  ;  Partnership  ; 
Statute  of  Frauds;  Tax  Title. 

Corporations.  —  Liabilities  of  stockholders. — The  stockholders  of  an  insur- 
ance company,  organized  under  the  general  law  of  1809.  are  liable  for  the 
debts  of  tne  company  to  the  full  amount  of  their  respective  shares  of  stock 
when  the  full  amount  subscribed  has  not  been  paid  in ;  and  a  stockholder  w  not 
relieved  of  this  liability  by  payment  of  the  stocK  subscribed  by  him.  Until  the 
full  capital  stock  is  paid  m,  and  a  certificate  of  the  fact  made  and  recorded,  he 
is  liable  to  be  sued  lor  the  debts  of  the  companv  to  the  amount  of  his  stock. 
The  case  of  Butler  v.  Walker,  80  111.  346,  cited  and  followed.  Although  the 
company  had  a  special  charter,  yet  increasing  its  capital  stock  under  the 
general  law  was,  m  effect,  an  incorporation  under  the  general  law,  and  sub- 
scribers to  the  stock  incurred  the  liabilities  imposed  bv  that  law.  HeUL,  that 
the  bankruptcy  of  the  insurance  company  does  not  affect  the  right  of  recov- 
ery against  the  stockholder. — Tibbals  v.  Libby,  Sup.  Ct.  Dl.,  C.  L.  N.,  June 
29,  p.  880. 

— —-  Liability  of  stockholders.  — An  assiniee  of  corporate  stock  who  has  caused 
it  to  be  transferred  to  himself  on  the  books  of  the  company,  and  holds  it  as 
collateral  security  for  a  debt  due  from  his  assignor,  is  liable  for  unpaid  bal- 
ances thereon  to  the  company  or  to  the  creditors  of  the  company  after  it  has 
become  bankrupt. — Pullman  v.  Upton,  U.  S.  Sup.  Ct.,  Alb.  L.  J.,  June  1, 
p.  425;  N.  B.K.,  May  15,  p.  489. 

Savings  bank  —  Dividends  to  depositors  or  corporators.  —  A  corporation 

created  to  receive  deposits  fur  the  use  and  benefit  of  the  depositors,  the  same 
to  be  invested  and  the  income  or  interest  thereon  to  be  divided  amongst  the 
depositors  or  their  legal  representatives,  and  to  which  the  corporators  i*on- 
trioute  nothing,  has  no  shareholders,  and  the  profits  are  to  be  paid  to  the 
depositors.  A  bond  to  secure  the  depositors  in  such  a  corporation  is  not,  in 
any  sense,  capital  owned  by  the  corporation  or  by  the  corporators.  Savings 
banks  definea  and  examined. — Huntington  v.  Savings  Bank  of  the  Distrrct 
of  Columbia,  U.  S.  Sup.  Ct.,  Rep.,  May  15,  p.  577. 

Subscription  to  stock.  —  Where  the  purchasers  of  a  railway  at  a  mortgage 

sale  are  ora^anized  into  a  companv,  a  subscriber  to  its  stock  cannot  resist  the 
payment  or  his  subscription  on  the  ground  that  such  company  has  not  com- 
pleted the  railroad  to  the  terminal  points  as  laid  down  in  the  charter  of  the 
original  companv.  —  Chartiers  Ry.  Co.  v.  Uodgens,  Sup.  Ct.  Penn.,  W.  N. 
C,  May  9,  p.  3l5. 

Ultra  vires,  —  Third  persons  cannot  object  to  the  capacity  of  a  corporation 

to  take  a  charitable  bequest  on  the  ground  that  its  property  alreadv  equals 
the  amount  limited  by  the  general  law  under  which  it  is  formed.  T'he  state 
alone  can  interfere.  —  De  Camp  v.  Dobbins,  N.  J.  Ct  of  Ch.,  Cent  L.  J., 
June  7,  p.  449. 

Ultra  vires  —  Delay  in  asserting  right.  —  The  directors  of  a  corporation 

are  the  agents  or  trustees  of  the  stockholders,  and  the  latter  are  bound  bv 
their  acts  within  the  scope  of  their  authority ;  when  their  acts  are  outside  ot, 
and  beyond  the  scope  or,  their  authority,  the  stockholders  are  not  bound  by 
such  acts,  and  may,  in  a  reasonable  time,  proceed  in  equity  to  have  the  act 
cancelled.  The  court  held,  in  this  case,  that  even  if  the  purchase  by  the 
directors  of  an  expensive  building  for  the  corporation  was  uUra  virei  yet 
after  a  delay  for  over  two  and  one-half  years,  on  the  part  of  appelhuit's 
intestate,  to  take  any  steps  manifesting  his  disapproval,  or  to  avoid  the  pur- 
chase for  that  reason,  it  is  too  late  to  insist  upon  the  plea  of  ultra  vires  as  a 
defence  to  an  action  to  enforce  payment  of  notes  given  for  subacriptioii  to 
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capital  stock.  The  same  is  said  with  reference  to  the  purchase  of  the  stock 
of  the  National  Life  Company.  The  fact  that  the  directors  have  acted 
beyond  their  power,  or  abused  it,  will  not  discharge  a  stockholder  or  debtor 
from  his  obli^tions  to  the  corporation.  A  resolution  of  the  board  of  directors 
authorizing  them  to  issue  certificates  of  paid-up  stock  to  those  who  had  paid 
twenty  per  cent  on  their  subscriptions,  for  an  amount  equal  to  the  sum  thus- 
paid,  is  not  a  reduction  of  the  capital  stock  of  the  company.  The  remainder 
of  the  stock  would  still  belong  to  the  company.  —  Chetlam  v.  Kepublic  Life 
Ins.  Co.,  Sup.  Ct.  m.,  C.  L.  N.,  June  22,  p.  817. 

Ultra  vires — Illegal  investment,  —  A  New  York  life  insurance  company 


was  required  by  its  cnarter  to  invest  its  capital  and  income  in  mortgages  on 
real  estate  in  >iew  York  State,  or  in  United  States  or  New  York  State  stocks. 
It  loaned  money  on  an  individual  note.  Held^  that  the  maker  of  the  note 
could  not  set  up  that  the  note  was  invalid  by  reason  of  the  oompany^  having 
no  authority  under  its  charter  to  make  the  loan. — Mutual  Liie  Ins.  Co.  v. 
Wilcox,  U.  S.  Cir.  Ct  North.  Dis.  111.,  Alb.  L.  J.,  June  1,  p.  426 ;  C.  L.  N., 
May  11,  p.  269. 

Ultra  vires  —  Implied  powers,  —  In  an  action  against  a  religious  society  on 


a  note  for  money  paid  for  the  reconstruction  of  the  meeting-house,  it  was 
held,  that  althougn,  in  the  absence  of  an  express  provision  in  the  charter,  the 
trustees  could  not  bind  the  society  by  such  a  note,  yet,  the  construction  of 
the  meeting-house  being  one  of  tlie  legitimate  purposes  of  the  society,  there 
was  an  im  plied  power  to  borrow  money  therefor,  and  the  plaintiffs  could  re- 
cover under  a  count  for  money  had  and  received.  Heldj  further^  that  the 
note  was  properly  admitted  in*^ evidence. — First  Baptist  Church  v.  Caughev, 
Sup.  Ct.  Penn.,  W.  N.  C,  June  18,  p.  421.  .       " 

See  CoNBTiTUTioNAL  Law  ;  Taxation. 

Obeditok  and  Debtor.  —  Preference —  Wages  to  child, — A  father  agreed  to 
pay  his  child  a  specific  sum  for  work  to  be  done  during  its  minority ;  but  no 
note  was  given,  nor  was  any  written  agreement  made  between  them.*  Sixteen 
years  afterwards  the  father,  when  insolvent,  gave  his  son  his  iudgment  note, 
payable  on  demand,  in  payment  of  his  son's  servrices.  To  the  fund  arising 
from  a  sheriff's  sale  of  the  personal  property  of  the  father  upon  execution 
under  this  judgment,  the  fatner's  creaitors  contested  the  son*s  claim,  averring 
that  it  was  a  fraud  upon  their  rights,  and  therefore  void.  Held  (reversing 
the  decree  of  the  court  below),  that  the  judgment  was  valid,  ana  that  the 
preference  was  not  a  fraud  upon  the  creditors,  the  consideration  being  honest 
and  the  debt  justlv  due. — Brown's  Appeal,  Sup.  Ct.  Penn.,  W.  N.  C.,  June 
6,  p.  394. 

Cbiminal  Law.  —  Evidence — Rebuttal — General  reputation.  —  The  defend- 
ant was  indicted  for  the  murder  of  an  illegitimate  child  of  his  daughter. 
The  daughter  testified  on  the  trial  that  her  father,  the  defendant,  was  the 
father  of  the  child,  and  that  he  had  killed  it  by  smothering  it  in  a  feather 
bed.  The  defendant,  in  order  to  throw  discredit  upon  this  witness,  proved 
that,  prior  to  making  this  charge  for  murder,  this  same  daughter  had  charged 
him  with  incestuous  rape.  The  court  allowed  the  daughter  to  testify,  under 
exception,  that  the  charge  of  rape  was  true.  Held,  that  the  evidence  was 
improperly  admitted.  The  defendant  having  introduced  evidence  of  his 
previous  good  character,  the  commonwealth,  in  order  to  rebut  this  evidence, 
offered  to  prove  bv  a  witness  that  he,  the  witness,  had  heard  frequent  com- 
plaints made  by  the  children  of  the  defendant  of  his  cruelty  towards  them. 
Held  (reversing  the  court  below),  that  the  evidence  was  madmissible.  — 
Snyder  v.  The  Commonwealth,  Sup.  Ct.  Penn.,  W.  N.  C,  June  6,  p.  397. 

Extradition  of  criminals.  — The  right  of  one  government  to  demand  and 

receive  from  another  the  custody  of  an  offender  who  has  sought  an  asylum 
upon  its  soil  depends  upon  the  existence  of  treaty  stipulations  oetween  them, 
and  in  all  cases  is  derived  from,  and  is  measured  and  restricted  by,  the  pro- 
visions, express  and  implied,  of  the  treaty.    A  fugitive  from  justice  was. 
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Criminal  Law — Continued. 

under  the  provisions  of  the  extradition  treaty  of  1842,  between  this  country 
and  Great  Britain,  surrendered  by  the  Canadian  authorities  to  be  tried  in 
Kentucky  upon  an  indictment  for  forgery.  Held,  that  he  could  not,  while  in 
the  custody  of  the  court,  under  such  surrender,  be  tried  upon  an  indictment 
for  embezzlement. — The  Commonweulth  v.  Harris,  Kv.  Ct.  App.,  Alb.  L. 
J.,  April  27,  p.  325. 

Sufficiency  of  indictment,  —  A  defendant  is  entitled  to  a  formal  and  sub- 


stantial statement  of  the  grounds  upon  which  he  is  accused,  but  not  to  such 
strictness  in  averment  as  would  deteat  the  ends  of  justice ;  that  the  intent  ti» 
defraud  is  of  the  very  essence  of  the  oft ence ;  and  though  the  second  count  of 
the  indictment  in  tHia  case  was  insufficient,  the  fourth  count  cures  the  de- 
fect. —  United  States  v.  Simmons,  U.  S.  Sup.  Ct,  C.  L.  N.,  May  25,  p,  28;^. 

Cotnmutation  of  sentence,  — A  commutation,  by  the  governor,  of  the  pun- 


ishment of  a  lunatic  convict,  who  was  sentenced  to  be  hung,  to  imprisonment 
for  life,  held  to  be  valid,  and  to  take  effect  without  the  acceptance  or  assent  of 
the  convict,  and  it  could  not  be  defeated  or  invalidated  by  the  convict's  re- 
jection or  refusal  of  it  when  resttired  to  reason.  Commutation  is  not  a  c*m- 
ditional  pardon,  but  the  substitution  of  a  lower  for  a  higher  grade  of  punish- 
ment, and  is  presumed  to  be  for  the  culprit's  benefit  —  In  re  Victor,  &)up.  C\. 
Ohio,  Alb.  L.  J.,  June  1,  p.  424. 

— See  Pardons. 

Extradition  between  the  states.  —  A  fugitive  from  justice  extradited  und<'r 


the  act  of  Congress  from  one  state  of  the  Cniou.  on  the  chai^  of  the  C4»qi- 
mission  of  a  specific  crime,  can  be  held  bvthe  courts  of  the  state  t4>  which  he 
is  surrendered  for  trial  for  another  and  a  (lifi'erent  crime.  When  such  a  fugi- 
tive hiis  been  surrendered  withf>ut  legal  authority,  he  can  be  detained  for  it 
bv  the  authorities  of  the  state  to  whicli  he  is  surrendered.  —  In  re  Noves,  U. 
S.  Dis.  Ct  N.  ^.,  Alb.  L.  J.,  May  25,  p.  457. 

'  Homicide.  —  Suicide  being  unlawful  and  criminal  as  malum  in  «r,  any  at- 
tempt to  commit  it  is  likewise  unlawful  and  criminal,  and  if  one  attempting 
it  kills  another,  though  not  intending  his  death,  the  act  is  criminal  homicide, 
and,  at  the  least,  manslaughter. — The  Commonwealth  v.  Mink,  Sup.  Ct 
Mass.,  Cent  L.  J.,  June  21,  p.  488. 

Currency  Laws.  — Issuing  circulating  notes  for  fractions  of  a  dollar,  —  The 
act  of  Congress  of  July  17,  1872,  section  2  (12  U.  S.  Stat  592 ;  Rev.  Stat  711, 
sec.  8588),  declares  that  '*no  private  corporation,  banking  association,  firm,  or 
individual,  shall  make,  issue,  circulate,  or  pay  out  any  note,  check,  memo- 
randum, token,  or  other  obligation,  for  a  less  sum  than  one  dollar,  intended 
to  circulate  as  money,  or  to  be  received  or  used  in  lieu  of  lawful  moaev  t»f 
the  United  States," land  provides  a  penalty  for  a  violation  of  the  act  iDe- 
fendant  was  indicted  for  circulating  an  instrument  reading  as  follows :  *'  The 
Bangor  Furnace  Company  will  pay  the  bearer,  on  demand,  fifty  cents  in  good« 
at  their  store  in  Bangor,  Mich.  Held^  that  the  instrument  not  being  paya- 
ble in  lawful  money,  the  issue  and  circulation  thereof  was  not  in  violation  of 
the  act  in  question.  —  United  States  v.  Van  Auken,  U.  S.  Sup.  Ct,  Alb.  L. 
J.,  June  8,  p.  450. 

National  banks  —  Forfeiture. — In  order  to  work  a  forfeiture  under  the 

National  Currency  Act  it  should  appear  affirmatively  that  the  bank  know- 
ingly received  or  reserved  an  amount  in  excess  of  thestatutorv  rate  of  inter- 
est, and  the  current  exchange  for  sight  dratts.  —  Wheeler  v.  I^nion  National 
Bank  of  Pittsburg,  U.  S.  Sup.  Ct,  C.  L.  N.,  May  18,  281. 

CuHTOM.  —  Landlord  and  tenant.  —  A  custom  that  the  outgoing  tenant  of  a 
farm  shall  look  exclusively  to  the  incoming  tenant,  where  there  is  one,  and 
not  to  the  landlord,  for  compensation  for  the  seeds,  acts  of  husbandry,  till- 
age, etc.,  is  so  unreasonable,  uncertain,  and  prejudicial  to  the  interests  of  both 
landlordis  and  tenanUi  as  to  be  bad  in  law.  —  Bradbum  y.  Foley,  Eog.  High 
Ct  of  Justice,  C.  P.  Div.,  Alb.  L.  J.,  June  22,  p.  488. 
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Damages.  —  Measure  of  datnagea  for  breach  of  contract  —  The  measure  of 
damages  for  the  breach  of  contract  to  deliver  stock  of  any  incorporated  com- 
pany IS  the  market  value  of  the  stock  on  the  day  when  it  should  have  been 
delivered,  together  with  simple  interest  on  that  amount  up  to  the  time  of 
trial.  —  Huntington  &  Broad  Top  Mountain  Railroad  and  Coal  Co.  v.  English, 
Sup.  Ct,  Penn.,  W.  N.  C,  May  23,  p.  364. 

See  CONTBACT. 

Deckit. — Action  of  toil  I  lie,  when,  —  An  action  of  deceit  will  not  lie  against 
one  who  erroneously,  but  in  ^ood  faith,  represents  another  to  be  in  solvent 
circumstances. — Diiff  v.  Williams,  Sup.  Ct  Penn.,  W.  N.  C,  June  13,  p.  419. 

Depositions. —  See  Evibenck. 

Descents  avd  Drtributions.  —  Lex  rei  situs.  —  The  laws  of  the  state  in 
which  land  is  situated  control  exclusively  its  descent,  alienation,  and  transfer 
from  one  person  to  another,  and  the  effect  and  construction  of  instruments 
intended  to  convey  it.  All  such  laws  in  existence  when  a  contract  in  regard 
to  real  estate  is  made,  including  the  contract  of  mortgage,  enter  into  and 
become  a  part  of  such  contract.  —  Birne  v.  Hartford  Fire  Ins.  Co.,  U.  S. 
Sup.  Ct.,  C.  L.  N.,  May  25,  p.  283,  and  Va.  L.  J.,  June,  p.  334. 

DrvoRCE.  —  Right  of  action.  —  A  wife,  after  being  divorced  from  her  husband, 
cannot  maintain  an  action  against  him  for  an  assault  committed  upon  her 
during  coverture;  nor  against  persons  who  confederated  with  and  assisted 
htm  in  committing  the  assault.  —  Abbott  v,  Abbott,  Sup.  Ct.  Texas,  Texas, 
L.  J.,  May  8,  p.  251. 

Validity  of  Utah  dicorce.  —  A  divorce  granted  by  a  Utah  court  where 

neither  of  the  parties  ever  acquired  a  bona-fide  residence  in  Utah,  and  were 
both,  during  the  conduct  of  the  divorce  proceedings,  residents  of  Minnesota* 
held^  not  valid  in  Minnesota,  and  not  a  protection  against  the  consequences 
of  a  second  marriage ;  and  a  belief  in  its  validity  not  a  defence  to  an  indict- 
ment for  bigamy.  —  The  State  of  Minnesota  v.  Armington,  Sup.  Ct.  Minn. 
Alb.  L.  J.,  June  8,  p.  451. 

Domicile.  —  Wfuxt  constitutes  —  Evidence  of,  —  A  man's  domicile  is  that  place 
in  which  he  has  fixed  his  habitation  without  any  present  intention  of  re- 
moving therefrom.  The  ascertainment  of  a  man's  domicile  depends,  not 
upon  proving  certain  fact^,  but  whether  all  the  facts  and  circumstances,  taken 
together,  tending  to  show  that  a  man  has  his  home  or  domicile  in  one  place, 
overbalance  all  the  like  proofs  tending  to  establish  it  in  another.  A  mere 
intention  to  reitiove  permanently,  witnout  an  actual  removal,  works  no 
change  of  domicile ;  nor  does  a  mere  removal  from  the  state  without  an  in- 
tention to  reside  elsewhere.  But  when  a  person  sells  all  his  land,  gives  up 
all  his  business  in  the  state  in  which  he  had  lived,  takes  his  movable  prop- 
erty with  him,  and  establishes  his  home  in  another  state,  such  acts,  jn-irna 
faeie^  prove  a  change  of  domicile.  Vague  and  uncertain  evidence  of  decla- 
rations tending  to  show  a  contrary  intention,  not  acted  upon,  cannot  remove 
the  legal  presumption  thus  created.  —  Hindman^s  Appeal,  Sup.  Ct.  Penn., 
\V.  X;  C,  May  23,  p.  347. 

DowTER.  —  Power  of  wife  to  release  —  Mode  of  release.  —  Though  the  right  of 
dower  be  restricted  by  statute  to  those  lands  of  which  the  husband  died 
seized,  still  the  right  accrues,  as  by  common  law,  at  the  marriage ;  hence  the 
wife  mav,  during  coverture,  release  by  apt  words  her  dower  interest  in  her 
husban(f*s  lands.  General  covenants  in  a  deed,  or  words  which  do  not  neces- 
sarily import  a  release  of  dower,  will  not  be  construed  as  such  release, 
though  the  homestead  might  be  expressly  waived  in  the  same  conveyance.  — 
Atwater  v.  Butler,  McKinley  v.  Kuntz,  Sup.  Ct.  Tenn.,  Cent.  L.'j.,  June 
21,  p.  487. 

Ejectment.  —  Evidence  of  possession. — In  an  action  of  ejectment  the  decla- 
rations of  the  defendant,  made  by  him  at  a  period  after  twenty  vears  from 
the  time  he  claimed  to  have  taken  adverse  possession,  are  to  be  submitted  to 
the  jur^'  in  respect  to  the  nature  of  such  possession.  —  Dudley  v.  Brown, 
Sup.  Ct.  D.  C,  Kep.,  May  6,  p.  187. 
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Elkctions.  —  Identity  of  peraons.  —  At  a  township  election  certain  votes  for 
supervisor  were  cast  for  Simon  Marburffer,  and  other  votes  for  Samuel  Mai^ 
burger.  Upon  proof  that  Simon  was  frequently  called,  and  was  known  bv 
the  name  of,  Samuel,  and  that  no  other  person  of  that  name  was  votecl 
for  at  the  election,  or  was  resident  in  the  township,  held^  that  the  vote^ 
cast  for  Samuel  Marbur^r  should  be  counted  for  Simon  Marburger.  —  Inrt 
Contested  Election  of  Simon  Marbui^er,  Sup.  Ct  Penn.,  W.  N.  C,  May  23, 
p.  879. 

Kquitt.  —  Grounds  for  injunction, — A  wife  brought  a  bill  in  New  Tork 
against  an  insurance  company  and  the  assignees  of  ner  policy,  claiming  that 
the  same  had  been  assigned  upon  misrepresentations  and  witnout  considera- 
tion. The  assignees  brought  a  suit  at  law  on  the  policy  in  another  state. 
The  company  bring  this  bill  to  enioin  the  suit  at  law,  alleging  the  pendency 
of  the  suit  in  equity  in  New  Yort  as  ground  for  the  injunction.  Held,  in- 
sufficient Mutual  liife  Ins.  Co.  v.  Harris,  U.  S.  Sup.  Ct,  Ins.  L.  J.,  June. 
p.  411. 

Injunctions  —  Preliminary  and  perpetual,  —  It  is  an  improper  practice  for 


a  court  to  dismiss  a  bill  in  equity  before  an  answer  or  demurrer  is  filed,  u)H>n 
a  hearing  upon  the  bill  and  affidavits  on  a  motion  to  continue  a  preliminar\~ 
injunction.  —  Buck  Mountain  Coal  Co.'s  Appeal,  Sup.  Ct  Penn.,  W.  N.  Cl. 
May  9,  p.  809. 

Mortgage  liens,  —  Where  a  mortgagee  has  discharged  his  mortgages  of 


record,  receiving  in  satisfaction  a  conveyance  of  part  of  the  mortgaged 
lands,  he  is  entitled  in  equity  to  have  his  mortgages  reinstated  as  against  a 
lien  acquired  on  all  the  lands  subsequent  to  the  mortgages,  and  of  which  the 
mortgagee,  when  giving  the  discharge,  had  neither  actual  nor  constructive 
notice.  A  lien  dischni^ed  by  mistake  is,  in  contemplation  of  equity,  still  in 
existence.  By  the  dischai^e  through  mistake  of  a  previous  lien^  a  sub:»e- 
quent  encumoranccr  acquires  no  vested  rights  entitlr>d  to  constitutional 
protection,  so  as  to  prevent  equity  from  restoring  the  discharged  lien.  The 
claim  that  a  complainant  seelcing  to  have  his  lien  so  restored,  and  foreclosure 
decreed,  should  have  been  required  to  account  for  rents  and  profits  of  the 
land  he  has  been  holding,  has  no  force  unless  brought  by  the  pleadings  to 
the  attention  of  the  court  oelow.  —  French  v.  Stone,  Sup,  CtMich.,  Cent  L. 
J.,  May  24,  p.  405. 

Receiver — Ground  of  appointment.  —  The  bill  prayed  an   account    of 


moneys  received  by  the  defendant  for  the  company,  and  for  a  receiver  to  hold 
the  fund  pendente^  lite.  The  answer  admittea  the  receipt  of  the  money,  but 
averred  a  set-off  for  prospective  salary  and  commissions,  which  the  defend- 
ant alleged  he  had  been  prevented  from  earning  by  the  plaintiff  having 
illegally  terminated  his  contract  of  agency;  also^  other  smaller  items 
of  set-off.  The  pleadings  showed  that  even  were  the  smaller  items  admitted, 
but  the  first  disallowea,  there  would  be  a  balance  due  the  plaintiff.  The 
evidence,  as  far  as  taken,  showed  probable  peril  to  the  fund  if  left  in  defend- 
ant's hands.  Held,  that,  after  answer  filed,  but  before  the  evidence  was 
closed,  a  receiver  should  be  appointed  for  such  balance,  without  deciding  the 
merits  of  the  controversy;  but,  qucere,  whether,  in  equity,  such  prospet'tive 
earnings  could  in  such  a  case  be  the  subject  of  a  set-off  ajniinst  the  company 
by  its  agent  —  Union  Mutual  Life  Ins.  Co.  v.  Kellogg,  TJ.  S.  Cir.  Ct  kast 
1)18.  Penn.,  W.  N.  C,  June  27,  p.  477. 

See  Bailment  ;  Trusts. 

EviDKNOE. — Admissions  —  Life  insurance  —  Representations  as  to  health. — 
The  preliminary  proofs  presented  to  an  insurance  company,  in  compliance 
with  the  conditions  of  the  policy,  are  admissible  as  prima-facie  evidence?  of 
the  facts  stated  therein  against  tKe  insured.  An  admission  must  be  taken  as  an 
entirety,  with  its  qualifications  making  for,  as  well  as  a^inst  the  partv  mak- 
ing it "  (Note.)  —  Mutual  Benefit  Life  Ins.  Co.  v.  Higgmbotham,  u.  S.  Sup. 
Ct,  Am.  L.  Keg.,  June,  p.  258. 

Competency,  —  Where  a  note  has  been  overdue  for  a  long  period  of  time, 

without  a  demand  for  payment,  it  is  competent^  under  an  issue  which  involves 
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£tidence —  Continued. 

the  validity  of  the  note,  to  show  the  financial  condition  of  the  payee,  and 
also  of  the  maker,  durinj^  such  interval.  —  Thorp  v.  Goervey,  Sup.  Ct  111., 
Texas  L.  J.,  June  5,  p.  315. 

Court  of  Claims — Party. — Dissenting  opinion,  hy  Harlan,  J.,  holding 


that  a  claimant  or  plaintiff  m  the  Court  of  Claims  Is  incompetent  aa  a  witness 
against  the  United  States.  —  United  States  v.  Clark,  U.  S.  Sup.  Ct,  C.  L.  N., 
•mne  1,  p.  293. 

Defective  highway  —  Notice  to  city.  —  In  an  action  for  injuries  from  a  de- 


fective highway,  express  notice  to  the  authorities  of  the  defect  is  admissible 
in  evidence.  But  evidence  that  the  authorities,  upon  actual  view,  were  satis- 
fled  with  the  condition  of  the  highway  is  inadmissible.  —  Prideaux  v.  City  of 
Mineral  Point,  Sup.  Ct.  Wis.,  Cent.  L.  J.,  May  81,  p.  428. 

Depositions.  —  An  objection  that  witnesses  have  not  signed  depositions 


must  De  made  in  the  Circuit  Court.    It  is  too  late  to  raise  the  question  in  the 
Supreme  Court  — Jones  v.  King,  Sup.  Ct  HI.,  C.  L.  N.,  May  18,  p.  275. 

Invalid  note.  —  In  an  action  against  a  corporation  for  money  had  and 


received,  a  note  given  for  the  monev,  thoush  invalid  for  a  lack  of  power  in 
the  corporation  to  make  a  note,  is  aamissible  in  evidence  as  tending  to  prove 
the  loan. — First  Baptist  Church  v.  Caughey,  Sup.  Ct  Penn.,  W.  N.  C, 
June  13,  p.  421. 

Privileged  communications — Solicitors  and  attorneys.  — Facts  and  circum- 


stances communicated  to  an  attorney  or  solicitor  when  he  is  called  iipon,  and 
when  for  any  reason  does  not  act,  are  not  admissible  in  evidence. — Thorp  v. 
Goervey,  Slip.  Ct  111.,  Texas  L.  J.,  June  5,  p.  815. 

Testimony  of  experts.  —  The  testimony  of  experts  is  like  any  other  testi- 


mony ;  its  value  depends  on  all  the  facts  and  circumstances  of  the  case,  and 
an  instruction  that  such  **  opinions  are  a  very  weak  class  of  evidence,  and  de- 
pend upon  the  facts  stated  for  weight,"  is  erroneous.  An  instruction  that 
the  opinions  of  medical  experts  upon  mental  unsoundness,  based  upon  hypo- 
thetical cases,  "  are  of  no  value  unless  the  hypothetical  cases  are  fully  sus- 
tained by  the  evidence  given  in  the  cause  "  is  erroneous.  The  hypothetical 
case  may  be  only  partially  sustiined,  and  yet  the  opinion  of  the  expert  be 
valuable  for  some  portion  of  the  case.  —  Eggers  v.  Eggers,  Sup.  Ct  Ind.,  Am. 
L,  Reg.,  June,  p.  588. 

Value  of  services  —  Plaintiff  only  witness.  — When  the  value  of  sen'ices 


is  an  essential  element  of  the  plaintiff's  case,  and  the  plaintiff  himself  is  the 
only  witness  on  the  point,  it  is  error  for  the  court  to  say  to  the  jury  that  there 
seems  to  be  no  conflict  in  the  evidence  as  to  value,  and' that  they  should  ren- 
der a  verdict  for  the  value  proved,  if  they  find  that  the  plaintiff  was  employed 
hy  the  defendant    This  is  to  express  an  opinion  that  some  value  has  been 

g roved,  and  that  the  plaintiff's  testimony  is  credible. — Raoul  v.  Newman, 
up.  Ct.  Ga.,  Rep.,  May  8,  p.  664. 

Writing  varied  hy  parol.  —  To  introduce  a  new  term  into  a  written  con- 
contract^  the  evidence  of  the  agreement  of  the  parties  to  do  so  must  be  clear 
and  distinct,  and  that  the  contract  was  executt^d  upon  the  faith  of  such  col- 
lateral agreement  —  Chartiers  Ry.  Co.  v.  Hodgens,  Sup.  Ct  Penn.,'W.  N.  C, 
May  9,  p.  813. 

See  Appeal  ;  Bankruptcy  ;  Bills  and  Notes  ;  Criminal  Law  ;  Domi- 
cile; Ejectment;  Marriage;  Negligence;  Wills;  Witnesses. 

Execution  —  Lien  of  a  fieri  facias. — The  lien  of  &  fieri  facias  expires 

without  a  lew ;  and  where  the  court  orders  a  stay  without  first  ordering  a 
levy,  such  negligence,  though  a  hardship  on  the  creditor,  will  not  operate  as 
a  stay. — Stui^es*  Appeal,  Sup.  Ct  Penn.,  June  20,  p.  446. 

Kxkmptions.  —  Retroactive  exemption  law  unconstitutional.  —  A  law  exempt- 
ing property  from  execution  on  debts  contracted  prior  to  its  passage  is  un- 
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Exemptions — Continued,    ■ 

constitutional  and  void  as  "  impairing  4he  obligation  of  contracts."  TKf 
remedy  subsisting  at  the  time  of  making  the  contract  held  to  be  a  part  of  ita 
obligation.  —  Edwards  v.  Kearzy,  U.  b.  Sup.  Ct,  Cent.  L.  J.,  iuv  17,  p. 
391 ;  Alb.  L.  J.,  May  4,  p.  846. 

Homestead  —  Increase   from. — A  homestead  in  land  to   the   maximum 


value  allowed  by  law  had  been  allotted  to  G.,  who  was  insolvent.  From  the 
proceeds  of  a  crop  grown  on  the  land  he  loaned  his  wife  $300,  with  whi<'h 
she  purchased  other  land,  taking  the  deed  in  her  own  name.  Held^  that  the 
monev  advanced  to  the  wife  was  still  the  husband's  money,  and  the  land  pur- 
chased therewith  his,  and  that  such  land  was  not  exempt  from  his  debts.  The 
circumstance  that  property  is  the  product  of.  or  increase  from,  exempt  prop- 
erty does  not  render  it  exempt.  —  Citizens'  National  Bank  v.  Green,  bup.  Ct 
N/C,  Alb.  L.  J.,  April  27,  p.  329,  and  Texas  L.  J.,  May  8,  p.  284. 

—  See  Bankruptit. 


Federal  Courts.  — Jurisdiction  —  Citizens  of  different  states.  —  Suit  brought 
by  a  New  Jersey  corporation,  in  the  Court  of  Chancer^'  of  that  state,  agaik^t 
tliree  defendants,  two  of  whom  were  residents  of  New*  Jersey  and  one  a  resi- 
dent of  New  York.  The  two  former  filed  an  answer  disclaiming  all  interest 
in  the  questions  involved  in  the  suit.  The  latter  answered  to  the  merits,  and 
presented  in  due  time  to  the  Court  of  Chancery  a  petition  praying  for  the 
removal  of  the  suit  into  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey.  On  motion  to  remand,  it  was  heid  (1)  that  the  legisla- 
tion of  March  3,  1875,  in  reference  to  the  removal  of  causes,  did  not  repeal 
the  2d  and  3d  subdivisions  of  section  639  of  the  Revised  Statutes  of 
the  United  States ;  (2)  that  the  controversy  between  the  plaintiff  and  the 
petitioning  defendant  could  be  fully  determmed  without  the  presence  of  the 
other  parties  to  the  suit;  (3)  that  the  controversy  as  to  them  was  removable 
under  the  provisions  of  the  2d  subdivision  o^  section  639,  and  that  the 
motion  to  remand,  as  to  the  petitioning  defendant,  must  be  refused.  New 
Jersey  Zinc  Co.  v.  Trotter,  U.  S.  Cir.  Ct.  Dis.  N.  J.,  Am.  L.  Reg.,  June, 
p.  376. 

State  statutes  enforced  in. — A  state  statute  which  allows  to  the  morl- 

gageor  twelve  months  to  redeem  after  a  sale  under  a  decree  of  foreclosure,  and 
to  a  judgment-creditor  of  his  three  months  alter  that,  governs  to  that  extent 
the  mode  of  transferring  the  title,  and  confers  a  substantial  right*  and  thereby 
becomes  a  rule  of  property.  This  right  of  redemption  after  sale  is,  there- 
fore, obligatory  on  the  Federal  courts,  sitting  in  equity,  as  on  the  slate 
court"*,  and  the  rules  of  practice  of  such  courts  must  be  made  to  ctmform 
to  the  law  of  the  state,  so  far  as  may  be  necessary  to  give  substantial  effect 
to  the  right  —  Brine  v.  Hartford  Fire  Ins.  Co.,  U!  S.  Sup.  Ct,  C.  L.  N.,  Mav 
25,  p.  283. 


Territorial  jurisdiction  —  Judgment  lien  —  A  judgment  rendered  in  the 

Circuit  Court  of  the  United  States  has  the  same  lien  on  the  lands  of  the 
debtor  within  the  district  that  is  given  to  a  judgment  of  a  state  court  within 
the  limit  of  its  territorial  jurisdiction.  — Lawrence  v.  Belger,  Sup.  Ct  Ohio, 
May  15,  p.  290. 

Fraudulent  Conveyance.  —  Creditors''  rights  —  Graves  made  a  deed  to  Fol- 
well,  and  retained  a  lien  upon  the  face  of  the  deed  for  the  unpaid  purchase- 
money.  This  deed  was  registered,  and  a  conversance  afterwards  by  Folwell 
to  Graves'  daughter,  Florence,  did  not  displace  such  lien  in  favor  of  Grave*, 
nor  did  Florence's  will  to  her  mother  have  that  effect,  but  the  lien  in  favor 
of  Graves  was  valid  and  subsisting  up  to  the  time  that  he  united  with  bis 
wife  and  daughter  in  a  deed  of  February,  1868,  to  the  Sewanec  Companv,  of 
the  same  property.  Up  to  that  time  Graves  had  an  interest  in  the  whole 
propertv,  by  reason  of  his  lien,  which  could  have  been  reached  by  his  cred- 
itors. Graves  being  still  indebted  at  the  time  beyond  his  ability  to  pav,  he 
unites  with  his  daughter  and  wife  in  the  conveyance  to  the  Sewanee  Com- 
pany, he,  without  consideration,   and  for  the  purpose  of  securing  to  bis 
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wife  the  proceeds  of  the  transaction,  divested  himself  of  all  interest  in, 
or  lien  upon,  said  land,  to  the  prejudice  of  the  rights  of  his  creditors.  It  was 
a  fraud  upon  his  creditors  thus  to  dispose  of  his  rights  and  interests  in  the 
land  thus  conveyed  —  the  fraud  consisting  in  the  renunciation  of  the  lien  in 
his  favor,  and  the  provision  in  the  deed  that  the  consideration  should  he  paid 
to  his  wife.  It  is  this  lien  that  his  creditors  seek  the  benefit  of,  without  ask- 
ing to  disturb  the  sale  to  the  Sewanee  Compan3\  Held,  *•  We  are  of  opinion 
the  said  Graves  had  a  beneficial  interest  in  the  thirty  acres  of  which  he 
attempted  to  divest  himself  in  favor  of  his  wife,  and  that  his  creditors  are 
entitled  to  the  benefit  of  it."  —  Graves  v.  Sewanee  Tanning  and  Mfg.  Co., 
Sup.  Ct.  Tenn.,  Rep.,  June,  p.  47. 

Void  as  to  subsequent  as  well  as  precedent  creditors,  —  A  pretended  sale 


merely  colorable,  which  is  a  secret  trust  for  the  benefit  of  the  grantor,  is  a 
continuing  fraud,  and  void  as  well  against  subsequent  as  precedent  creditors. 
—  Jones  V.  King,  Sup.  Ct.  111.,  C.  L.  N.,  May  IH,  p.  276. 

Where  an  insolvent  debtor  purchases  property  with  his  own  means,  and 


places  the  title  in  the  name  of  his  wife,  equity  considers  her  a  trustee  in 
mvitum,  and  w^ill  fasten  a  charge  upon  the  property  for  the  payment  of  his 
debts.  The  creditors  have  no  claim  upon  the  rents'^  and  profits  of  the  prop- 
erty conveyed  to  the  wife.  If  the  property  has  been  sola  by  the  wife,  chan- 
cery will  lay  hold  of  the  proceeds  tor  the  benefit  of  his  creditors.  Insurance 
is  not  an  incident  to  the  property,  and  where  the  wife  insures  the  property, 
and  it  is  burnt,  the  insurance  money  belongs  to  her,  and  is  not  liable  to  the 
creditors  of  her  husband.  —  Beruheim  v.  Seer,  Sup.  Ct.  Miss.,  Cent  L.  J., 
June  21,  p.  485. 

—  See  Bankruptcy. 


Injunction.  —  See  Bankruptcy  ;  Equity. 

Insurance.  —  Insurance  business  a  franchise.  —  Making  assurance  upon  lives 
by  a  corporation  in  this  state  is  the  assertion  of  a  grant  from  the  state,  and 
tlfie  exercise  of  it  without  a  grant  is  a  usurpation.  At  common  law  anv  man 
mi^ht  insure,  but  within  recent  times  the  business  has  been  the  subject  of 
legislative  regulation,  and  in  this  state  it  has  been  ttiken  under  control  of  the 
state  for  the  better  security  of  policy-holders,  a%d  no  individual,  association, 
or  corporation  can  engage  in  it  without  a  grant  from  the  state.  —  The  State 
of  Missouri  exrel.  v.  Citizens'  Benefit  Assn.,  of  St  Louis,  St.  L.  Ct  App., 
Cent  L.  J.,  June  21,  p.  491. 

Accident  policy  —  Construction.  —  The  policy  provided  that  insured  might 


recover  for  accidental  injuries  only  which  totalfv  disabled  and  prevented  him 
from  the  transaction  of  all  kinds  of  business,  ileld^  (1)  that  instruction  that 
the  plaintiff  might  recover,  though  able  to  do  some  parts  of  the  accustomed 
wort  pertaining  to  his  business,  so  long  as  he  could  not  to  some  extent  do  all 
parts  and  engage  in  all  the  employments  of  it,  was  erroneous;  (2)  that 
instruction  that  the  ability  of  the  insured  to  engage  in  some  business  or 
occupation  would  not  prevent  recovery,  unless  it  was  one  which  he  was 
qualified  to  engage  in  as  an  occupation  and  transact  in  the  ordinary  way,  was 
erroneous;  such  partial  disability  does  not  entitle  to  an  indemnity."  The 
policy,  after  stating  the  conditions  of  the  company's  liability,  adds :  '*  Pro- 
vided WisX,  in  the  event  of  bodily  injury  or  death  insured  against,  by  reason 
of  which  a  claim  for  loss  may  be  made  under  this  contract,  immediate  notice 
shall  be  given,"  etc.  Held,  that  the  liability  of  the  company  is  contingent 
on  such  notice  being  given,  and  instruction  that  a  failure  to  give  such  notice 
in  the  time  provided  will  not  prevent  recovery,  unless  it  prevented  the  com- 

Sany  from  properly  investigating  the  loss,  was  "erroneous.  Where  notice  was 
elayed  a  month,  but  it  appeared  that  insured  was  under  treatment  nine 
weeks,  the  question  of  due  diligence  was  for  the  jury,  and  a  refusal  to  instruct, 
as  a  matter  of  law,  that  it  haa  not  been  exercised  'was  not  error.  Evidence 
of  the  plaintiflf  that  he  **  was  not  able  to  do  anything"  for  nine  or  ten  weeks 
was  properly  admitted.    It  was  not  error  to  admit  proof  of  contents  of  letters 
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to  company's  secretary,  whose  production  by  the  opposite  party  was  inipo«> 
sible  on  account  of  insufficient  notice.  Letters  of  toe  secretary  to  insurecl  in 
reply  were  properly  admitted  without  proof  of  signature.  —  Lyon  v.  Kailnray 
Passenger  Assurance  Co.,  Sup.  Ct.  Iowa,  Ins.  L.  J.,  July,  p.  491. 

Fire  policy — Estoppel, — Plaintiff,  through  an  insurance  broker,  pro- 
cured from  the  agent  or  a  fire  insurance  company  a  policy  insuring  his  build- 
ing in  such  company.  Plaintiff  paid  the  broker  tne  amount  of  preniiunx, 
but  the  agent  gave  tne  broker  credit  for  such  premium.  The  company  in- 
formed the  }\gent  that  it  would  not  accept  the  risk  on  plaintiff's  builaing:^  but 
the  agent  said  nothing  to  plaintiff.  Thereafter,  plaintiff,  desiring  to  make 
some  alterations  in  the  building  which  would  increase  the  risk,  applied  to  the 
agent  to  endorse  on  the  policies  permission  to  do  so.  The  agent  said  it 
would  be  necessary  to  apply  to  the  compimv,  and  he  took  plaintiff's  policy  to 
send  to  the  company  for  such  permission.  'The  agent  sent  the  policy,  inform- 
ing the  company  o^the  facts.  The  company  kept  the  policy  to  cancel  it,  but 
fave  plaintiff  no  notice  to  that  effect  Subsequently  ttie  building  -was 
urned.  In  an  action  on  the  policy,  held,  that  the  company  was  estopped 
from  claiming  that  the  policy  was  not  in  force.  The  policy  required  that,  in 
case  of  lo8S,^aintiff  should  give  notice  forthwith,  in  writii^,  to  the  company. 
The  plaintiff  told  the  agent  of  the  loss,  who  wrote  to  the  companv,  which 
claimed  not  to  be  liable,  on  the  ground  that  the  policy  never  ntui  been  in 
force.  Heldt  that  the  company  could  not  thereafter  set  up  informality  in 
giving  notice,  etc.,  of  the  loss.  A  defence  that  plaintiff  had,  in  violation  of 
Uie  terms  of  the  policy,  increased  the  risk,  held  not  available  unless  set  up  in 
the  answer.  —  Bennett  v.  Maryland  Fire  Ins.  Co.,  U.  S.  Dis.  Ct  North.  6is^ 
N.  Y.,  Alb.  L.  J.,  May  11,  p.*  363. 

Fire  policy  —  Condition  against  vacancy,  —  The  policy  provided  that  if 


the  property  became  and  remained  vacant  for  more  than  fifteen  days,  without 
notice  to  the  company  and  consent  endorsed  on  the  policy,  it  should  be  void ; 
also,  that  no  officer,  agent,  or  representative  shall  be  held  to  have  waived  any 
of  its  terms  unless  such  waiver  should  be  endorsed  on  it  The  agent  author- 
ized to  issue  and  renew  policies  was  informed  that  the  premises  would  be 
vacant,  and  gave  oral  consent  making  a  memorandum  of  the  same  upon  the 
register.  There  was  evidence  that  he  informed  plaintiff  that  an  endorsement 
on  the  policy  was  not  negessary;  also,  that  the  plaintiff  was  aware  of  the 
provisions  of  the  policy.  The' company  was  not  informed  of  the  vacancy 
until  after  the  loss.  Held^  (1)  that  the  agent  was  not  authorized  to  give  cort- 
scnt  in  any  other  way  than  by  an  endorsement  in  the  manner  prescribed ; 
(2)  that  this  was  not  a' case  in  which  the  principal  is  bound,  because  the  act 
was  within  the  apparent  scope  of  the  agent's  authority  —  the  oral  consent  was 
in  excess  of  his  known  authority ;  (3)  that  the  condition  was  lawful,  and  one 
which  the  company  had  a  right  to  insert,  and  wjis  not  waived  by  the  un- 
authorized act  of  the  ixgent.  The  case  is  unlike  those  which  hold  tKat  condi- 
tions which  enter  into  the  validity  of  a  policy  at  its  inception  may  be  waived 
by  agents.  —  Walsh  v.  Hartford  ^ire  Ins.  Co.\  Ct  of  App.  N.  Y.,'  Ins.  L.  J., 
June,  p.  423. 

Fire  policy  —  Meaning  of  *' unoccupied  building''  —  Excessire  raluation 


made  in  good  faith  —  Loss  payable  to  fnortaaaee  —  Adjustments  —  The 
phrase  in  a  policy,  "whenever  a  building  insurea  shall  become  unoccupied," 
does  not  mean  that  the  absence  of  occupants  of  some  of  the  apartments  i»f  a 
tenement-house,  while  other  apartments  are  occupied,  shall  render  the  build- 
ing an  unoccupied  building.  If  a  party  honestly  and  in  good  faith  applies 
for  insurance  upon  property,  the  locality  of  which,  and  all  the  circumstances 
affecting  the  risk,  he  rully  discloses,  and  discloses  also  the  exact  amount  of 
insurance  existing,  and  in  good  faith  puts  a  value  up<m  the  property,  and  the 
existing  insurance  with  what  he  obtains  is  less  than  three-fourths  o^  the  value 
as  he  believes  and  represents  it  to  be,  and  the  defendants,  with  full  knowI> 
edge  of  the  amount  of  the  existing  insurance,  and  with  a  full  knowledge  of 
his  valuation,  issue  a  policy  in  which  they  consent  to  other  insurance  to  the 
amount  of  three-fourths  of  the  value,  and  it  subsequently  appears  that  in 
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point  of  fact  the  real  value  at  that  time  was  less  than  the  applicant  helieved 
it  to  he  —  this  would  not  avoid  the  policy  thus  issued.  Where  insurance 
effected  hy  the  owner  of  premises  is  made  payable  to  the  mortgagee  thereof, 
in  case  of  loss  the  owner,  after  loss,  in  tne  absence  and  without  the  con- 
sent of  the  mortgagee,  has  no  authority  to  adjust  the  loss.  —  Harrington  v. 
Fitchburg  Mutual  Tire  Ins.  Co.,  Sup.  Ct.  Mass.,  Cent.  L.  J.,  June  7,  p.  447. 

Fire  policy  —  Misrepresentations  oj  jacU  —  The  description  of  the  build- 


ing insured  as  a  dwelling  is  not  a  warranty  that  it  is  occupied  as  such,  in  the 
absence  of  any  policy  provision  to  that  effect.  A  provision  in  the  policy 
that  any  omission  to  make  known  a  fact  material  to  the  risk  should  render  it 
void  is  not  violated  by  the  failure  of  the  insured  to  disclose  the  fact  that  it 
was  unoccupied,  in  the  absence  of  fraud  or  of  any  special  enquiry  on  that 
point.  An  executory  contract  for  a  future  transfer  of  the  property  is  not 
such  a  legal  transfer  as  is  contemplated  in  a  provision  that  where  the  property' 
has  been  sold  or  delivered,  or  otherwise  disposed  of  so  that  all  interest  or 
liability*  on  the  part  of  the  insured  has  ceased,  the  policy  should  terminate. — 
Browning  v.  Ht»we  Ins.  Co.,  Ct.  of  App.  N.  Y.,  Ins.  L.  J.,  June,  p.  428. 

Fire  policy —  Title  of  insured  property.  —  Want  of  title  of  the  insured  is 


no  defence  to  an  action  on  a  policy  of  nre  insurance  if  the  insured  entered 
upon  his  land  and  took  his  insurance  in  good  faith,  under  a  reasonable  and 
honest  belief  that  he  had  title,  and  if  he  did  not  withhold  the  knowledge  of 
a  dispute  about  his  title  in  bad  fi^ith.  —  Monroe  County  Mutual  Ins.  Co.  v, 
Robinson,  Sup.  Ct.  Penn.,  W.  N.  C.,  June  6,  p.  389. 

Fire  policy —  Wilful  burning  —  Quantum  of  proof — In  an  action  on  a 


policj  of  insurance  against  loss  dv  fire,  where  the  defence  is  that  the  prop- 
erty insured  was  wilfully  burned  oy  the  assured,  the  rule  in  civil,  and  not  in 
criminal,  cases  as  to  the  quantum  of  proof  applies,  and  a  charge  to  the  jury 
that  the  defendant  is  bound  to  establish  the  defence  beyond  a  reasonable 
doubt,  and  by  the  same  measure  of  proof  that  would  be*  necessary  to  con- 
vict the  plaintiff  if  he  was  on  trial  upon  an  indictment  charging  that  offence, 
is  erroneous.  Thurtell  v.  Beaumont,  8  J.  B.  Moore,  612 ;  1  Bing.  389,  disap- 
proved. —  Kane  v.  Hibemia  Ins.  Co.,  Ct.  of  Errors  and  App.  N.  J.,  Ins.  L.  J., 
July,  p.  497. 

-Life  policy  —  Non-payment  of  premiums. — E.,  residing  at  Columbus, 


Mississippi,  procured  through  an  agent  at  that  place,  of  a  New  York  Life 
Insurance  Company,  a  policy  on  his  life,  containing  a  provision  forfeiting  it 
if  the  annual  premiums  should  not  be  paid  when  due.  The  first  premium 
was  paid  to  this  agent,  but  thereafter,  each  year  before  the  premium  became 
due,  E.  was  notified  by  the  companv?  by  mail,  to  pay  to  other  agents,  some- 
times at  Savannah,  several  hundredf  miles  from  Columbus,  and  sometimes  at 
Vicksburg,  160  miles  therefrom.  In  1871  no  notice  was  given  as  to  where 
payment  should  be  made,  and  £.  failed  to  pay,  on  that  account,  when  the 
payment  was  due,  but  tendered  payment  as  soon  as  he  could  ascertain  to 
wtiom  he  should  pay.  Heldy  that  no  forfeiture  was  incurred  by  failure  to 
pay  the  premium  when  due. — New  York  Life  Ins.  Co.  v.  Eggleston,  U.  S. 
Sup.  Ct,  Alb.  L.  J.,  May  11,  p.  868. 

Life  policy  —  Rejrresentations  as  to  health. — A  policy  of  life  insurance 


having  been  determined  by  the  failure  to  pay  the  premium  falling  due  July 
16th,  the  insured,  on  October  Ist,  applied  for  a  reinstatement  of  the  policy, 
gave  a  physician's  certificate  as  to  his  health,  and  paid  the  premium  to  an 
agent,  who  forwarded  the  application  and  certificate  to  the  company ;  the 
company  reinstated  the  policy  and  sent  its  receipt,  dated  as  of  the  preceding 
July  16th,  to  the  agent,  who,  on  October  14th,  delivered  it  to  the  insured. 
Held^  that  the  representation  of  the  insured  as  to  his  health  on  October  1st 
was  not  continuous,  and  that,  in  the  absence  of  any  representations  on  the 
14th,  a  failure  to  communicate  any  change  of  condition  of  health  between 
the  1st  and  that  date  did  not  constitute  a  misrepresentation.  ( Note. ) — M  utual 
Benefit  Life  Ins.  Co.  v.  Higginbotham,  U.  S.  Sup.  Ct.,  Am.  L.  Keg.,  June, 
p.  358. 
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Life  policy  —  Suicide  of  lunatic,  —  A  policy  of  life  insumnce  pTOYidinij 

that  it  snould  become  void  if  the  insured  should  die  by  suicide  is  not  avoidt'd 
bv  the  self-destruction  of  the  insured  when  insime,  though  intending  to  take 
his  own  life,  and  conscious  that  death  would  result  froni  his  act.  —  Conneili- 
cut  Mutual  Ins.  Co.  v.  Groom,  Sup.  Ct.  Penn.,  W.  N.  C,  June  20,  p.  433. 

Life  policy — Wife^s  right  —  Surretider  by  husband, — The  insured  had 


neglecteo  to  mention  a  malformation  which  was  supposed  to  seriouslv  affect 
his  health,  and  afterwards,  when  indisposed  but  able  to  be  out,  he  was  induced 
by  the  representation  of  the  agent  that  a  fraud  had  been  committed  and  the 
policy  would.be  contested,  etc.,  after  consulting  a  friend,  to  surrender  it 
He  died  a  few  weeks  later.  The  policy  was  in  favor  of  his  wife,  who  denied 
that  she  had  consented  to  the  surrender.  Held,  (1)  that  the  husband, 
although  he  paid  the  premiums,  had  no  right  to  surrender  the  policy  without 
the  consent  of  the  wife ;  (2)  that,  the  husband  being  seriously  sick  during 
the  month  that  he  survived,  the  wife  was  not  guilty  of  laches  in  taking 
no  steps  for  its  restoration  prior  to  his  decease ;  (8)  that  the  plaintiff  wa* 
entitled  to  a  restoration  of  the  policy,  and  in  an  action  on  it  the  company 
might  interpose  any  defence  w^hich  would  be  available  against  the  original 
poficy.  —  Stillwell  v.  Mutual  Life  Ins.  Co.,  Ct.  of  App.  N.  Y.,  Ins.  L.  J., 
Junej  p.  444. 

See  Arbitration  ;  Evidence  ;  Judgment  ;  Jurisdiction. 

Judgment.  —  Effect  —  Prieies  in  interest,  —  Two  policies  issued  for  the  benefit 
of  the  wife  were  assigneii  as  claimed  by  the  wife,  through  misrepresentation, 
and  without  consideration  on  her  partT  By  an  arrangement  with  the  com- 
pany the  policies  were  dropped,  and  new  policies  issued  to  the  assi^ees  sulv 
stitiited.  After  the  death  ot  the  insured,  suit  was  brought  by  the  wife  again!»t 
the  company  and  the  assignees  tc»  recover  in  a  New  i  orlc  court  All  the 
parties  appeared  and  pleaded,  and  a  decree  was  entered  directing  the  ci»ra- 
panv  to  aeposit  the  money  to  the  credit  of  the  action,  and  releasing  it  from 
further  interest  Held,  tHat  the  decree  was  admissible  in  evidence  as  a  bar  to 
a  subsequent  suit  bv  the  assignees  against  the  company  in  a  United  States 
court — Mutual  Life  Ins.  Co.  v.  Harris,  U.  S.  Sup.  Ct,  Ins.  L.  J.,  June, 
p.  417. 

See  Lien  ;  Limitations  ;  Practice  ;  Res  Judicata  ;  Usury. 


Judicial  Sale.  —  Effect  of,  —  The  court  has  no  authority  on  the  application  of 
the  sheriff,  made  after  the  return  day  of  the  execution,  to  set  asiae  a  sale  i»f 
personal  property  regularly  and  faiVly  made.  A  sale  is  a  contract  to  pass 
rights  of  property  for  money,  which  the  buyer  pays,  or  promises  to  pay,  to 
the  seller  for  the* thing  bought  and  sold,  if  the  sheriff  gives  possession  of 
the  property  sold  before  obtaining  full  payment  therefor,  and  the  bid  i* 
settled  by  the  purchaser  in  good  faith,  the  right  of  property  passes.  — Mack- 
aness  v.  Long,  Sup.  Ct  Penn.,  W.  N.  C,  May  28,  p.  874. 

Invalid,  when  —  Resale,  —  1.  Any  mistake  or  misunderstanding  between 

the  persons  conducting  a  judicial  sale,  and  intended  bidders  or  parties  in 
interest,  by  which  interests  are  prejudiced  without  the  fault  of  the  injured 
party  or  parties,  is  sufficient  cause  for  refusing  confirmation  and  ordering  a 
resale.    2.  An  auctioneer  or  crier  making  a  sale  cannot  properly  act  for 
himself,  or  any  other  person,  in  bidding  for  the  property.    8.  The  court  in. 
acting  upon  a  report  of  sale,  does  not  exercise  an  arbitrary,  but  a  sound, 
legal,  discretion,  in  the  interest  of  fairness  and  prudence,  and  with  a  just 
regard  to  the  rights  of  all  concerned.    4.   Affidavits  and  dep^tsitions  not 
referred  to  in  any  decree  or  order  in  a  chancery  suit  are  no  part  of  the 
record.    6.  At  a  judicial  sale  R.  became  the  purchaser  of  a  tract  of  100 
acres  of  land,  at  $26  per  acre ;   affidavits  in  the  cause,  which  were  unct>n- 
tradicted,  showed  that  the  land  was  worth   at  least  $40  per  acre ;  there 
was  a  misunderstanding  as  to  whether  or  not  the  growing  crop  on  the  land 
was  being  sold  with  it ;  the  auctioneer  either  bid  liimself  or  received  sham 
bids.    Held^  that  under  these  circumstances  the  sale  was  invalid  and  ought 
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not  to  have  been  confirmed.  — Hilleany  v.  Thompson,  Sup.  Ct  App.  W.  Va., 
Va.  L.  J.,  Jime  1,  p.  864. 

Jurisdiction.  —  United  States  Circuit  Court,  —  A  statute  of  Pennsjrlvania 
requires  every  insurance  company  from  without  the  state,  as  a  condition  for 
doing  business  therein,  to  stipulate  that  any  legal  process  affecting  it  may  be 
served  on  a  designated  agent  within  the  state,  or  on  the  insurance  commis- 
sioner, and  that  such  service  shall  have  the  same  effect  as  if  served  personally 
within  Uie  state.  Held^  that  original  process  from  the  United  States  Circuit 
Court,  served  in  Pennsylvania  upon  the  designated  agent  of  a  non-resident 
insurance  company,  givmg  the  stipulation  mentioned,  would  give  jurisdiction 
to  the  court  under  the  act  of  1876  (18  Stat  470),  the  company  Deinc  "found  ** 
within  the  district — Ex  parte  Schallenberger,  U.  S.  Sup*.  Ct,  Alb.  L.  J., 
June  1,  p.  427. 

See  Mandamus  ;  Wills. 

Laches.  —  See  Evidence  ;  Practice. 

Landlord  and  Tenant.  —  Covenant  of  lessee  not  to  assign,  not  a  usual  one.  — 
The  defendant  entered  into  an  agreement  to  take  a  lease  of  a  dwelling-house 
in  Kensington,  to  contain  all  usual  covenants  and  provisos.  The  lease 
tendered  to  the  defendant  contained  a  covenant  not  to  assign  without  the 
lessor's  consent,  such  consent  not  to  be  withheld  to  a  respectable  and 
responsible  tenant  Li  an  action  to  enforce  the  afreement,  held,  that  the 
covenant  was  not  a  usual  covenant  —  Hampshire  v.  vVickens,  Eng.  High  Ct. 
Justice,  Ch.  Div.,  Alb.  L.  J.,  June  29,  p.  608. 

Covenant  to  "  repair  "  —  Includes  what,  —  Where  a  tenant  agrees  to  "  keep 

the  leased  premises  in  a  good  state  of  repair,"  he  will  be  bound  to  rebuild  a 
house  thereon  which  was  destroyed  by  fire  during  his  term  —  the  covenant 
to  ** repair**  requires  the  restoration  of  property  wholly  destroyed.  Where 
a  tenant  covenanted  to  keep  the  premises  m  a  good  state  of  repair,  and  a 
frame  house  thereon  was  destroyed  by  fire,  but  af&r  the  making  of  the  lease, 
and  before  the  house  was  destroyed,  a  city  ordinance  prohibited  the  erection 
of  frame  buildings  in  that  limit  held,  that  this  did  not  dischai^e  the  tenant 
from  his  covenant  to  repair,  but  only  rendered  it  more  burdensome,  and  he 
must  rebuild.  Where  a  lease  provided  that  a  failure  to  keep  the  premises  in 
repair,  and  to  pay  the  taxes,  etc.,  "shall  work  a  forfeiture  of  this  lease,"  and 
the  house  was  destroyed  by  fire  and  not  rebuilt,  held,  that  the  tenant  could 
not  insist  that  the  lease  was*^ forfeited,  and  thereby  avoid  his  liability  to  rebuild ; 
and  if  he  fails  he  is  liable  to  an  action. — David  v.  Kyan,  Sup.  Ct  Iowa, 
West  Jur.,  May,  p.  238. 

What  constitutes  the  relation.  — For  the  entry  upon,  and  use  of,  land  with- 
out the  permission  of  the  owner,  no  action  for  use  and  occupation  can  be 
had ;  there  is  no  relation  of  landlord  and  tenant  between  the  parties ;  it  is  a 
mere  trespass.  —  Central  Mills  Co.  v.  Hart,  Sup.  Ct  Mass.,  Texas  L.  J.,  June 
26,  p.  841. 


See  Action  ;  Custom. 


LiAKDS  and  Tenements.  — Include  what. — The  words  "lands  and  tenements 
of  the  debtor,"  as  used  in  section  421  of  the  Code,  include  a  vested  remain- 
der held  bj'  the  debtor  under  a  legal  title.  —  Lawrence  v.  Belger,  Sup.  Ct 
Ohio,  Texas  L.  J.,  May  16,  p.  290. 

LrKX. — Judgment  lien.  —  Where  a  judgment-creditor,  within  the  life  of  his 
judgment  lien,  commences  an  action  to  enforce  his  judgment  against  the 
lands  of  the  debtor  and  to  marshal  the  liens  thereon,  and,  after  a  decree  find- 
ing his  lien  and  directing  a  sale  of  the  property  —  subject,  however,  to  a 
further  order  adjusting  priorities  and  for  distribution  —  is  properly  made  a 
defendant  in  another  action  in  which  a  sale  is  made,  such  judgment-creditor 
does  not  lose  his  right  to  share  in  the  distribution  of  the  proceeds  by  reason 
of  the  fact  that,  at  the  commencement  of  the  last  action,  five  years  elapsed 
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from  the  date  of  the  last  execution  issued  on  the  original  iudgment.  —  Law- 
rence V.  Belger,  Sup.  Ct.  Ohio,  Texas  L.  J.,  May  16,  p.  290. 

Of  lawyer  for  services — Priority, — The  lien  of  a  lawyer  on  land  for  pro- 
fessional services,  declared  b^  order  of  the  court  in  the*  case  in  which  the 
services  were  rendered,  is  entitled  to  priority  of  satisfaction  over  the  lien  of 
a  judgment-creditor  of  the  client  acquired  by  subsequent  decree  of  the 
chancery  court,  sale  thereunder,  and  purchase  of  the  land,  where  the  bill  to 
enforce  the  lawyer's  lien  is  filed  before  the  sale  is  confirmed.  —  Brown  v. 
Bigley,  Davidson  County  Ch.  Ct  Tenn.,  .Rep.,  June,  p.  83. 

lYiority  —  Docketed  judomeni  —  Unrecorded  mortgage.  —  The  lien   of  a 

docketed  judgment  is  entitled  to  priority  over  that  of  an  unrecorded  mort- 
gage.— Lash  V.  Hardick,  U.  8.  Cir.  Ct,  l)ia.  Minn.,  Rep.,  May  8,  p.  532. 

Vendor's  lien  —  Notes  falling  due  at  different  times,  —  Where  two  or  more 

non-negotiable  promissory  notes,  maturing  at  different  dates,  were  given  in 

Sayment  for  the  same  tract  of  land,  the  lien  secured  by  the  note  first -falling 
ue  is  not  entitled  to  priority  over  that  secured  by  the  notes  subsequently 
maturing ;  and  the  holders  of  such  notes  are  entitled  to  share  pro  raft*,  the 
proceeds  arising  from  the  sale  of  such  land.  Qucere :  Would  the  fact  that 
the  note  first  £lling  due  had  been  first  transferred  chanee  the  rule?  —  Paris 
Exchange  Bank  v.  Beard,  Sup.  Ct.  Texas,  Texas  L.  J.,  May  22,  p.  297. 

See  Bankruptcy  ;  Equity  ;  Executions  ;  Federal  Courts. 


Limitations. — Illinois  statute, — The  statute  of  limitation  for  the  action  to 
recover  possession  of  land  is  not  applicable  to  the  lien  of  a  judgment-creditor 
on  the  land,  though  the  jud^ent-debtor  may  sell  and  convey  the  land  with 
possession  to  the  party  settmg  up  the  statute.  The  statute  does  not  be^ui  to 
run  in  such  case  until  the  land  has  been  sold  under  the  judgment  ar^  the 
purchaser  becomes  entitled  to  a  deed,  because  until  then  there  is  no  right  of 
entry  or  right  of  action  against  the  defendant  in  any  one.  But  as  soon  as  the 
judgment-creditor  places  nimself,  by  sale  and  purchase  of  the  land,  in  a  con- 
dition that  he  can  bring  suit  for  the  possession,  the  statute  begins  to  run 
aje;ainst  him.  These  propositions  are  applicable  to  the  Illinois  act  of  1835 
limiting  actions  for  tne  recovery  of  land  to  seven  years.  —  Pratt  v.  Pratt^ 
U.  S.  Sup.  Ct.,  Cent  L.  J.,  June'l4,  p.  471 ;  C.  L.  K.,  June  1,  p.  292. 

Nullum  tempus  occurrit  regi.  — The  maxim  nullum  tempus  oceurrit  reiyi 


applies  to  sovereignty  alone,  which  means  in  this  country  the  United  States 
and  the  states  themselves  in  their  public  capacity.  THe  statute  of  limita- 
tions, in  the  absence  of  an  express  provision  to  the  contrary*,  runs  again«<t  a 
municipal  corporation  the  same  as  against  a  natural  person.  (Note. )  —  Citv  of 
Wheehng  v.  Campbell,  Sup.  Ct  App.,  W.  Va.,  Am.  L.  Reg.,  June,  p.  386. 

Mandamus.  —  In  United  States  courts — What  considered, — Mandamus  is  the 
proper  remedy  where  the  United  States  Circuit  Court  refuses  to  entertain 
jurisdiction  by  quashing  the  service  of  the  original  process.  SembU  that  on 
a  rule  for  a  mandamus  the  United  States  Supreme  Court  will  only  look  at 
the  petition  and  return,  and  not  at  tho  record  of  the  cases  in  the  lower  court 
referred  to  in  the  petition.  —  United  States,  ex  ret.  Schallenberger,  v.  Judi^es 
of  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania, U.  S.  Sup.  Ct,  W.  N.  C,  June  6,  p.  405. 

Marriage.  —  Legislatioe  provisions,  — A  statute  may  take  away  the  common- 
la  vr  right  of  marriage,  but  there  is  always  a  presumption  that  the  Legislat- 
ure has  no  such  intention  unless  clearly  expressed.  Such  formal  pn>vi9ions 
as  regulate  the  requirements  of  the  marriage  ceremony  may  be  c«>nstrued  as 
merely  directory,  instead  of  being  treated  as  destructive  of  the  common-law 
right  to  form  the  marriage  relation  by  words  of  present  assent  —  Meister  t. 
Meister,  U.  S.  Sup.  Ct,  C.  L.  N.,  June  22,  p.  815. 

Legitimacy — Lex  loci  contractus.  —  When  a  marriage  is  void   by   the 

laws  of  the  state  in  which  it  takes  place,  the  issue  of  such  marriage,  bom  in 
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that  state,  being  illegitimate  there,  are  also  illegitimate  in  Pennsylvania.  — 
Smith  V.  Thornton,  Sup.  Ct.  Penn.,  W.  N.  C,  May  28,  p.  872. 

What  constitutes  illieit  cohabitation. — Cohabitation  and  reputation  are 


not  marria^,  but  merely  circumstances  from  which  a  marriage  may  be  pre- 
sumed ;  this  presumption  may  be  rebutted  by  proof  that  no  marriage  in  fact 
ever  took  place  between  the  parties.  A  relation  between  a  man  and  woman 
shown  to  have  been  illicit  at  the  commencement  is  presumed  to  continue  so 
until  proof  of  change,  and  such  relation  raises  no  presumption  of  marriage. 
—  Hunt's  Appeal,  Jackson's  Estate,  Sup.  Ct  Penn.,  W.  N.  C,  Mav  16,  p. 
888. 

31arrisi>  Women.  —  Power  to  convey  land, — Where  the  wife's  estate  is  not 
what  is  technically  called  a  "separate  estate,"  but  is  an  estate  conveyed  to 
her  by  deed  in  fee"  simple,  without  restriction  or  limitations,  she  may,  with 
her  husband,  convey  her  land  in  trust  to  secure  a  debt  of  the  husband.  The 
act  of  1869-70  does  not  affect  such  a  case.  —  Voorhies  v.  Granberry,  Sup.  Ct. 
Tenn.,  Kep.,  June,  p.  45. 

MoRTQAOK.  —  Conveyance  to  secure  debt^  with  power  of  sale  —  Foreclosure  sale. 
— A  conveyance  of  land  to  secure  the  payment  of  a  sum  of  money,  with 
power  of  sale,  whether  made  to  the  credfitor  or  a  third  person,  is  in  equity  a 
mortgage,  if  there  is  left  a  right  to  redeem  on  payment  of  the  debt  thereby 
securedL  A  sale  under  the  power  in  such  an  instrument  must  be  made  in 
strict  conformity  to  the  directions  therein  prescribed,  or  to  such  as  may  be 
prescribed  by  statute,  or  the  sale  will  be  absolutely  void.  —  Shillaber  v.  Kob- 
inson,  U.  S.  Sup.  Ct,  Rep.,  May  16,  p.  579. 

Deed  absolute  on  its  face, — A  deed  absolute  on  its  face  may  be  shown 

to  have  been  intended  as  a  mortgage.  — Pugh  v.  Davis,  U.  S.  Sup.  Ct,  W.  L. 
R.,  May  18,  p.  148 ;  Rep.,  June  5,  p.  673. 

Release  of  equity  of  redemption  —  Evidence.  — The  evidence  of  a  release 

of  the  equity  01  redemption  must  be  unequivocal,  clear,  and  to  the  point  — 
Ibid, 

Purchase  of  equity  of  redemption.  —  The  purchase  of  an  equitv  of  re- 
demption does  not  imply  an  obligation  to  pay  the  mortgage ;  but,  where  the 
payment  of  the  mortgage  constitutes  a  part  of  the  purchase  price  of  the  land, 
the  law  implies  an  agreement  to  pay  it  and  the  mor^gee  may  recover  in 
assumpsit.  — Twicheil  v.  Mears,  U.  S.  Cir.  Ct  North.  Dis.  HI.,  C.  L.  N.,  June 
1,  p.  296. 

See  Equity  ;  Fkdbr al  Courts  ;  Liens. 


—  Municipal  Bonds. — Subsequent  constitutional  limitations, — Held,  that 
where  a  county  had,  under  a  vote  in  pursuance  of  a  law  then  existing,  sub- 
scribed to  the  capital  stock  of  a  proposed  railroad  company,  such  sub- 
scription was  a  completed  contract  tnat  could  be  enforced,  and  bonds  issued 
incompliance  with  such  vote,  though  after  the  enactment  of  a  constitutional 
limitation  upon  the  powers  of  counties  to  issue  bonds,  were  valid  and  bind- 
ing upon  the  county.  That  the  fact  that  the  corporation  for  which  the  sub- 
scription was  made*^  transferred  its  rights  to  another  corporation  before  the 
bonds  were  issued,  and  afterwards  the  same  subscription  was  transferred,  at 
the  request  and  with  the  assent  of  the  county,  to  a  corporation  not  named 
in  the  original  act  granting  authority  to  issue  Donds,  did  not  invalidate  bonds 
issued  to  the  latter  m  compliance  with  such  subscription.  —  Ray  County  v. 
Vansycle,  U.  S.  Sup.  Ct,  C.  L.  N.,  June  15,  p.  808. 

Bona-flde  holder,  —  Though  there  is  a  want  of   sufficient  notice  of  the 


meeting  at  which  the  subscription  was  voted,  yet  a  bona-fide  purchaser  for  a 
valuable  consideration,  without  notice  of  invalidity,  will  be  protected  in  his 
rights.  —  Warren  County  v.  Marcey,  U.  S.  Sup.  Ct,  C.  L.N.,  Junel,  p.  291. 

Municipal  Corporations. — Liability  for  fires,  —  A  city,   by  accepting  a 
statute  which  authorizes  it  to  make  and  mamtain  reservoirs  and  public  ny- 
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drants  "in  such  places  as  may  be  deemed  proper,"  and  buildine  its  woiics 
under  it,  does  not  enter  into  any  contract  witn,  or  assume  any  liability  to,  the 
owners  of  property,  to  furnish' means  or  water  for  the  extinguishment  of 
fires,  upon  which  an  action  can  be  maintained.  — Tainter  v.  City  of  Worces- 
ter, Cent  L.  J.,  May  24,  p.  408. 

Liability  for  injury    by    aurfaee^ufater  from  streets. — No  action   lies 

against  a  municipal  corporation  for  allowmg  the  ordinary  and  natural 
flow  of  surface-water  to  escape  from  a  highway  onto  adjacent  land.  Nor 
will  an  action  lie  for  the  results  of  such  usual  changes  of  grade  as  must  be 
presumed  to  have  been  contemplated  and  paid  for  at  the  lay-out  of  the  high- 
way. A  municipal  corporation  has  the  same  powers  over  its  highways  in 
respect  to  surface-water  as  an  individual  has  over  his  land.  Inman  t.  Tripp, 
11  K.  I.  520,  explained  and  affirmed.  — Wakefield  v.  Nevill,  Town  Treasurer, 
etc.,  Sup.  Ct  R.  I.,  Alb.  L.  J.,  May  11,  p.  362. 

See  Limitations  ;  Nxolioknck  ;  Taxation. 

Naturalization.  —  Chinese  —  *^ White  persons"  —  A  native  of  China  of  the 
Mongolian  race  is  not  a  ^* white  person"  within  the  meaning  of  the  naturali- 
zation laws  of  the  United  States,  and  is  not  entitled  to  oecome  a  citizen 
thereof. — Rev.  Stat,  sec.  2169;  Amendment,  p.  1486.  In  re  Ah  Yup,  U.S. 
Cir.  Ct  Dis.  of  Cal.,  Cent  L.  J.,  May  17,  p.  887. 

Negligence.  —  Contributory  negligence — Who  is  a  passenger. — Plaintiff's 
intestate,  with  the  consent  of  the  employees  of  a  railroad  company,  rode  in 
a  caboose-car  attached  to  the  hind  ena  or  a  mixed  freight  and  passenger  train. 
It  was  against  the  rules  of  the  company  for  passengers  to  ride  in  this  car, 
which  was  reserved  for  employees,  and  this  was  known  to  intestate.  While 
so  riding  he  was  killed  by  an  accident  to  the  train,  caused  by  a  misplaced 
switch.  He  had  not  yet  paid  any  fare  for  his  passage.  Held,  (I)  that  it  was 
not  in  itself  negligence  in  intestate  to  ride  in  the  caboose ;  ana  (2)  that  he 
was  presumably  travelling  as  a  passenger,  though  he  had  not  yet  paid  fare. — 
Creed  v.  Pennsylvania  R.  JR.  Co.,  Sup.  Ct  Penn.,  Alb.  L.  J.,'May  11,  p.  864. 

Master  and  servant  —  Fellow-servants.  —  In  order  to  bring  a  case  within 

the  rule  that  a  mtister  is  not  responsible  for  an  injury  happening  to  a  servant 
through  the  negligence  of  a  fellow-servant  it  is  not  necessary  that  the  injured 
and  the  negligent  servants  should  bo  engaged  in  the  same  particular  wonc;  it 
is  sufficient  ii  the  general  scope  of  their  emplovment  be  tne  same. — Lehigh 
Valley  Coal  Co.  v.  Jones,  Sup.  Ct  Penn.,  W.  N.  C,  June  20,  p.  436. 

Contributory  Negliaenee  —  Evidence.  —  To  prove  contributor}'  neglieenee, 

testimony  is  aamissible  to  show  that  the  deceased,  at  the  time  of  his  death, 
was  in  a  position  which  he  had  been  warned,  and  himself  had  warned  others, 
to  avoid  as  dangerous.  —  Ibid. 

Master's  liability  for  servanVs  negligence.  —  An  owner  of  a  sugar-refinery 

is  not  liable  for  an  injury  caused  by  the  negligence  of  a  master-rigger  em- 
ployed to  put  in  heavy  machinery.  And  the  payment  of  the  master-rigger 
Dy  the  day,  instead  of  a  fixed  sura  for  the  job,  does  not  alter  the  case  iruie 
owner  does  not  interfere  in  the  control  or  direction  of  the  work.  The  rela- 
tion of  master  and  servant  does  not  exist  —  Harrison  v.  Collins,  Sup.  Ct 
Penn.,  W.  N.  C,  June  27,  p.  464. 

Municipal  corporation  —  Contributory  nealigenee.  —  A  travelled  highway 

must  be  reasonably  safe  for  travel  over  its  whole  surface.  The  negligence  of 
the  driver  of  a  private  carriage  will  prevent  a  recovery  by  an  injured  passen- 

Ser,  the  driver  being  considered  as  only  the  agent  of  the  passenger.  — Pri- 
eaux  V.  City  of  Mineral  Point  Sup.  Ct  Wis.,  Cent  L.  J.,  May  81,  p.  428. 

Personal  injuries.  —  Street  railroads  —  Contributory  negligence  —  Duties 

of  driver  of  car  and  pedestrians.  —  L)  an  action  for  damages  a^inst  a  street 
railroad  company  for  running  over  a  person  on  a  street  where  it  appears  that 
plaintiff  was  guilty  of  negligence  directly  contributing  to  the  accident  he 
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must  show  that  the  accident  might  have  been  avoided  by  defen<)antby  the  use 
of  merely  ordinary  care.  A  driver  is  not  bound  to  regulate  his  speed  at  such  a 
rate  as  may  be  necessary  to  avoid  harm  to  persons  crossing  the  road  in  an  un- 
reasonable and  improper  manner.  It  is  as  much  the  duty  of  persons  crossing 
the  street  to  look  out  for  vehicles  as  it  is  the  duty  of  the  driver  to  look  out 
for  those  crossing  the  road.  Where  there  has  been  mutual  ne^li^ence,  and 
the  negligence  of  each  party  was  the  proximate  cause  of  the  mjury,  there 
can  be  no  recovery. — Mever  v.  Lindell  Rv.  Co.,  St.  Louis  Ct.  App.,  Cent. 
L.  J.,  May  81,  p.  426. 

See  T0RT8. 


NoTiCK.  —  Constructive  notice  —  Recital  in  mortgage  —  Possession  —  Cultiva- 
tion. —  The  record  title  of  certain  real  property  was  in  A,  who  in  reality  was 
the  agent  of  B.  A  conveyed  to  C,  who  executed  a  mortgage  on  the  premises 
to  B  to  secure  the  purchase-money.  Held^  that  the  record  of  the  mortgage  was 
not  constructive  notice  of  title  out  of  A.  Where  land  was  quite  equally 
divided  by  a  road,  and  was  leased  to  a  person  who  resided  on  his  farm  two 
miles  away,  but  who  cultivated  one  of  the  parts  so  divided,  a  mere  trespasser 
residing  on  the  land  held  not  to  be  circumstances  sufficient  to  put  creditors 
or  purchasers  upon  enquiry  into  the  title  of  one  claiming  under  an  unrecorded 
deed  of  conveyance.  —  Lash  v.  Hardick,  U.  S.  Cir.  Ct.  Dis.  Minn.,  Rep., 
31ay  8,  p.  652. 

Sale  under  power  in  trust  deed.  —  A  sale  made  on  six  w^eeks*  notice,  though 


followed  by  conveyance,  when  the  mortgage  and  the  statute  of  the  state 
require  twelve  wecKs,  is  void,  and  does  not  divest  the  equitv  of  the  party 
who  had  the  right  of  redemption.  —  Shillaber  v.  Robinson,  tj.  S.  Sup.  Ct., 
Rep.,  May  15,  p.  679. 

Under  the  Michigan  statute  the  filing  in  the  registry  of  deeds  of  a  certified 


copy  of  an  attachment  levy  on  lands  is  not  constructive  notice  to  third  per- 
sons. —  French  v.  Stone,  tifup.  Ct.  Mich.,  Cent.  L.  J.,  May  24,  p.  405. 


See  EviDENCS ;  Municipal  Bonds. 


Nuisance.  —  Natural  and  artificial  uses  of  land,  —  One  who,  by  an  artificial 
erection  upon  his  own  land,  causes  water,  even  though  arising  only  from  the 
natural  ram-fall,  to  pass  into  the  land  of  his  neighbor,  to  his  mjuiy,  is  liable. 
This  liability,  however,  is  subject  to  the  rights  ofnatural  user.  —  Hurdman  v. 
^Northeastern  Ry.  Co.,  Eng.  Ct.  App.,  Cent.  L.  J.,  May  10,  p.  367 ;  Alb.  L.  J.. 
June  15,  p.  469." 

Pardons.  —  The  executive  may  annex  to  a  pardon  any  condition,  prece- 
dent or  subsequent,  provided  it  be  not  illegal,  immoral,  or  impossible  of  per- 
formance. Where  a  partlon  contained  a  condition  that  the  governor  might 
revoke  it  under  certain  circumstances,  upon  such  showing  as  might  be  satis- 
factory to  him,  and  was  accepted  by  the  prisoner  on  such  terms;  held^  that 
the  latter  had  no  right  to  a  judical  determination  of  the  question  of  forfeit- 
ure in  the  face  of  this  condition.^ — : Arthur  v.  Craig,  Sup.  Ct.  Iowa,  Cent  L. 
J.,  May  81,  p.  429. 

See  Criminal  Law. 


Parent  and  Child.  —  See  Creditor  and  Debtor. 

Partnership.  —  Covenant  not  to  engage  in  any  other  business.  —  The  right  of 
one  partner  to  share  in  the  profits  made  by  another  partner  in  another  busi- 
ness, carried  on  in  contravention  of  the  partnership  articles,  is  confined  to 
three  cases,  viz.,  where  the  profits  have  arisen,  first,  by  use  of  the  partnership 
property ;  second,  from  a  business  in  rivalry  with  the  partnership ;  or,  third, 
m  a  transaction  carried  on  by  taking  an  unfair  advantage  of  his  connection 
with  the  partnership.  In  other  cases  there  is  no  such  remedy  unless  it  is  ex- 
pressly given  by  the  articles.  Without  this  the  partners  are  in  the  simple 
position  of  covenantor  and  covenantee,  and  the  only  remedy  is  by  injimction 
or  dissolution,  or,  after  the  termination  of  the  partnership,  oy  action  of  dam- 
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aees.    Dictp,  in  Story  and  other  text-booka  overruled.  —  Dean  v.  McDowell, 
&g.  Ct  App.,  Cent.  L.  J.,  June  14,  p.  468. 

Liability  of  incoming  partner.  —  An  incoming  partner  purchased  the  in- 
terest of  an  outgoing  partner  and  agreed  with  him  to  take  nis  place  in,  and, 
together  with  the  remaining  partner,  pay  the  debts  of,  the  old  firm.  Held, 
that  the  incoming  partner  did  not  thereby  become  liable  to  a  suit  by  a  cred- 
itor of  the  old  firm.  —  Kountz  v.  Holthouse,  Sup.  Ct  Penn.,  W.  N.  "C.,  June 
27,  p.  463. 

See  Bankruptct. 


—  Services  of  partner.  — A  partner  is  not  entitled  to  claim  compensation  for 
his  services  in  the  partnership  business  without  a  special  contract  for  such 
compensation.  — Farrer  v.  Farrer,  Sup,  Ct  App.  Va.,  Va.  L.  J.,  June,  p.  350. 

Title  to  real  estate  —  Resulting  trust.  — Partners  buy  a  tract  of  land  for 


partnership  purposes,  and  it  is  conveyed  to  them.  After  the  death  of  one  of 
them,  it  is  ascertained  that  the  title  to  one-third  of  the  land  is  defective,  and 
the  surviving  partner  purchases  this  third  interest  and  takes  the  conveyance 
to  himself.  He  has  purchased  for  the  joint  benefit  of  himself  and  the  heirs 
of  the  deceased  partner,  and  they  are  entitled  to  claim  it  upon  paying  their 
share  of  the  expense  of  the  purchase.  This  principle  applies  equally  to 
!  joint  tenants,  tenants  in  common,  copartners,  and  all  others  havine  a  com- 
mon title  and  interest  —  Farrer  v.  Forrei,  Sup.  Ct  App.  Va.,  Va.  L.  J.,  June, 
p.  350. 

Patent  Laws.  —  Infringement  —  Equivalent  compounds.  —  Appellee's  specifi- 
cation of  a  compound  to  be  used  m  the  construction  of  their  patent  was  as 
follows;  "The  material  to  be  used  is  plaster  of  Paris,  hydraulic  cement,  or 
other  material  having  the  properties  above  referred  to."  "  Held^  that  the  use 
bv  appellant  of  a  compound  of  glycerine  and  litharge,  instead  of  plaster  of 
I'aris,  was  a  mere  equivalent  for  ttiie  former,  came  clearly  within  the  alterna- 
tive terms  of  appellee's  schedule,  and  was  an  infringement  The  court  also 
finds,  from  the  testimony,  other  points  of  identity  constituting  an  infringe- 
ment —  Hyndman  v.  Roots,  U.  S.  Sup.  Ct,  C.  L.*  N.,  June  15,  p.  307. 

Marking  unpatented  article.  —  The   third  clause  of  section  4901  of  the 


Revised  Statutes,  forbidding  the  marking  of  unpatented  articles  with  the 
word  *•  patent"  applies  to  such  patent  whether  the  article  marked  is  patent- 
able or  not  —  Oliphant  v.  Salem  Flouring  Mills  Co.,  U.  S.  Dis.  Ct  Dis. 
Greg.,  C.  L.  N.,  May  18,  p.  276. 

Postal  Laws  . —  Inriolability  of  the  mails.  —  The  power  vested  in  Congress 
to  establish  "  post-ofl[ices  and  post-wads,"  embraces  the  regulation  of  the 
entire  postal  system  of  the  country.  Under  it  Congress  may  designate  what 
shall  be  carried  in  the  mail,  and  what  shall  be  excluded.  "  In  the  enforce- 
ment of  regulations  excluding  matter  from  the  mail,  a  distinction  is  t4>  be 
made  between  different  kinds  of  mail  matter;  between  what  is  intended  to 
be  kept  free  from  inspection,  such  as  letters  and  sealed  packages  subject  to 
letter  postage,  and  what  is  open  to  inspection,  such  as  newspapers,  maga- 
zines, pamplilets,  and  other  printed  matter,  purposely  left  in  a  condition  to 
be  examined.  Letters  and  sealed  packages  subiect  to  letter  postage  in  the 
mail  can  only  be  opened  and  examined  under  like  warrant  issued  upon  sim- 
ilar oath  or  afiirmation,  particularly  describing  the  thing  to  be  seized,  as  is 
required  when  papers  are  subjected  to  search  m  one's  own  household-  ^  The 
constitutional  guaranty  of  the  right  of  the  people  to  be  secure  in  their  pa- 
pers against  unreasonable  searches  and  seizures  extends  to  their  papers  thus 
closed  against  inspection,  wherever  they  may  be.  Regulations  against  the 
transportation  in  tne  mail  of  printed  matter,*^  which  is  open  to  examination, 
cannot  be  enforced  so  as  to  interfere  in  any  manner  with  the  freedom  of  the 
press.  Liberty  of  circulating  is  essential  to  that  freedom.  When,  therefore, 
printed  matter  is  excluded  from  the  mail,  its  transportation  in  any  other  way 
cannot  be  forbidden  by  Congress.    Regulations  excluding  matter  from  the 
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mail  may  be  enforced  through  the  courts,  upon  competent  evidence  of  their 
violation  obtained  in  other  ways  than  by  the  unlawiul  inspection  of  letter* 
and  sealed  packages ;  and  with  respect  to  objectionable  printed  matter,  open 
to  examination,  they  may,  in  some  cases,  also  be  enforced  by  the  direct  ac> 
tion  of  the  ofiBcers  of  the  postal  service  upon  their  own  inspection  —  as,  where 
the  object  is  exposed  and  shows  unmistakably  that  it  is  prohibited,  as  in  the 
case  of  an  obscene  picture  or  print  When  a  party  is  convicted  of  an  of- 
fence, and  sentenced  to  pay  a  fine,  it  is  within  the  discretion  of  the  court  to 
order  his  imprisonment  until  the  fine  is  paid. — In  the  matter  of  Jackson,  U. 
S.  Sup.  Ct.,  Alb.  L.  J.,  June  8,  p.  448 ;  C.  L.  N.,  June  16,  p.  807. 

Practice.  —  Delay  after  commencing  suit.  —  In  the  absence  of  a  rule  of  court 
making  delay  in  tne  prosecution  of  a  suit  an  abandonment  ipso  facto,  a 
plaintiff  may  file  his  declaration  and  proceed  to  trial  seventeen  years  after 
the  institution  of  the  suit,  it  having  been  within  the  power  of  either  party  to 
speed  the  case,  under  the  ordinarv  rules  of  pleading  and  trial.  In  sucn  a 
case  it  is  not  error  to  charge  the  fury  that  the  age  of  the  suit  has  nothing 
to  do  with  the  merits  or  demerits  of  the  case,  and  that  thev  should  not  permit 
that  fact  to  prejudice  them  against  either  the  plaintiff  or  defendant.  —  Malono 
V.  Haman,  Sup.  Ct.  Penn.,  W.  N.  C,  June  2?0,  p.  447. 

Judgment  upon  demurrer.  —  Where  defendant's  demurrer  to  plaintiff's 

petition  was  sustained,  and  plaintiff  refused  to  amend,  held,  it  was  not 
error  for  the  court  to  render  ludgment  for  the  value  of  the  property,  where 
defendant  so  elected.  — Armel  v.  Lendeum,  Sup.  Ct.  Iowa,  West  Jur.,  May, 
p.  295. 

Jury  trial — Services  —  Employment.  — When  the  action  is  on  an  account 

for  services,  etc.,  and  the  plea  is  "not  indebted,  "the  charge  of  the  court 
should  not  concentrate  the  attention  of  the  jury  upon  the  single  question  of 
whether  there  was  or  was  not  a  contract  of  employment  — ■  Kaoul  v.  New- 
man, Sup.  Ct  G^.,  Rep.,  May  8,  p.  554. 

New  trial  on  condition.  — P.  brings  assumpsit  against  M.,  who  pleads  non 

a^sumpsitf  on  which  issue  is  made  up,  and  on  the  trial  there  is  a  verdict  for 
P.  >i.  then  ajsked  for  a  new  trial,  and  the  court  grants  it  on  the  condition 
that  M.  shall  pay  the  costs  of  the  first  trial,  and  agree  that  upon  any  future 
trial  of  the  cause  it  shall  be  tried  solely  upon  tlie  issue  alreadv  made  up, 
without  any  additional  plea ;  and  to  this  M.  assents.  The  ca^^e  is  then  sent 
to  another  court,  and,  on  the  motion  of  M.,  he  is  permitted  to  file  another 
plea,  to  which  P.  excepts.  There  is  a  judgment  for  M.,  and  a  writ  of  error 
by  P.  Held :  (1)  It  was  competent  for  the  court  to  grant  the  new  trial  upon 
tde  condition  sttited.  If  M.  objected  to  the  condition,  he  should  have  ex- 
cepted, and  spread  the  facts  upon  the  record.  Having  accepted  the  condition, 
he  is  bound  by  his  acceptance.  (2)  If  the  same  court  who  neard  the  evidence 
on  thefirst^rial,  and  wanted  the  new  trial  on  condition,  might,  at  a  subsequent 
term,  have  dispensed  with  it  and  admitted  another  pleji,  certainly  no  other 
court  could  do  so.  (3)  In  reversing  the  Judgment  the  cause  will  be  sent  back 
to  be  tried  upon  the  issue  on  the  plea  of  non  assumpsit,  or  any  matter  which 
has  occurred  since  the  new  trial  was  granted,  and  which  is  proper  and  suflfi- 
cient  to  be  pleaded  ijmw  darrein  continuance.  —  Prunty  v.  Mitcnell,  Sup.  Ct. 
Ct.  App.  \  a.,  Va.  L.  J.,  June,  p.  359. 

Prdjcipal  and  Surety.  —  Bond  signed  in  blank.  —  An  official  bond  signed  in 
blank  by  the  surety  and  afterwards  filled  up  by  the  principal,  but  is  not  in 
any  way  altered  by  the  obligee  after  it  comes  into  his  hands,  is  not  vitiated  by 
such  circumstimces. — Mutual  Life  Ins.  Co.  v.  Wilcox,  U.  S.  Cir.  Ct,  North. 
Dis.  m.,  C.  L.  N.,  May  11,  p.  268. 

Guaranty. — The  guarantor  of  commercial  paper  has  a  right,  as  such 

guarantor,  to  take  up  the  paper  and  transfer  his  claim  as  grantor  to  the  per- 
son from  whom  he  obtaineu  the  means  to  take  up  the  paper. — Fourth 
National  Bank  of  Chicago  v.  Walker,  U.  S.  Cir.  Ct,  North.  Dis.  111.,  C.  L. 
N.,  June  29,  p.  828. 
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Public  Officer.  —  Reduction  of  salaries, — The  Common  Council  of  Detroit 
may  reduce  the  salary  of  a  member  of  the  City  Board  qf  Public  AVorits 
during  his  incumbency  in  office.  —  The  People,  etc.,  v.  Council  of  Detroit, 
Sup.  Ct  Mich.,  C.  L.  N.,  May  18,  p.  276. 

See  Principal  and  Surety. 


Quo  Warranto.  —  Usurpation  of  franchise.  —  Information  in  the  nature  of 
quo  warranto  \s  the  proper  remedy  where  a  company  or  corporation  exer^ 
ciscs  a  franchise  not  granted.  —  "The  State  of  Missouri  ex  rel.  v.  Citizens' 
Benefit  ^Vssn.,  of  St.  Louis,  St  Louis  Ct  App.,  Cent  L.  J.,  June  21,  p.  491. 

Bailroads.  —  Powers  of  conductors  of  trains. — A  railroad  company  "which 
holds  itself  out  to  the  public  as  a  common  carrier  of  passengers,  establii^he^ 
its  route  8tations,  and  advertises  its  running  arrangements,  thereby  pledg^es 
itself  to  the  public  to  run  accordingly.  The  duty  of  the  conductor  is  to  run 
the  trains  acconling  to  the  public  arrangements,  and  he  has  no  p<iwer  to 
change  them.  A  passenger  nas  no  right  to  infer  that  a  conductor  has  any 
power,  from  his  general  duties  as  conductor,  to  change  such  arrangemeiit#, 
and  no  reason  to  suppose  that  he  could  bind  the  railroad  by  such  an  agree- 
ment.—  Ohio  &  Mississippi  K.  R.  Co.  v.  Hatton,  Sup.  Ct  Ind.,  Cent.  L.  J., 
May  17,  p.  889. 

See  Carrier;  Civil  Rights;  Neolioence. 

Receiver.  —  See  Equity. 

Replevin.  —  Personal  property  taken  by  legal  process.  —  Replevin  will  lie  for 
personal  property  taken  by  legal  process,  when  the  petition  states  under 
oath,  that  it  was" exempt  from  such  seizure.  Code,  sec.  3225.  When  prop- 
erty is  seized  and  held  by  an  officer  without  legal  process,  replevin  may  be 
maintained  without  regarS  to  the  character  of  the  pr(»perty.  Property  seized 
on  a  legal  writ  issued  by  a  court  having  jurisdiction  of  the  subject-matter 
under  a  valid  statute,  cannot  be  replevied  by  the  owner.  —  Armel  v.  Len- 
dunn.  Sup.  Ct  Iowa,  "West  Jur.,  May,  p.  295. 

Res  Judicata.  —  Collateral  proceedings.  —  The  judgment  of  a  court  havinc 
jurisdiction  cannot  be  impeached  collaterally,  and  stands  good  until  reversed 
or  annulled  by  a  proper  course  of  proceedings.  —  In  re  Gorman,  Sup.  Ct 
Mass.,  Cent  L*^  J.,  May  10,  p.  365. 

Sale. —  miat  constitutes  delivery  of  personal  property. — Defendant  while  in 
New  York,  ordered  over  four  thousand  dollars  worth  of  spirituous  liquors 
from  plaintiffs,  to  be  sent  to  him  in  Michigan.  At  the  time,  and  as  part  of  the 
agreement  for  the  sale  of  the  liquors,  plaintiffs  agreed  to  furnish  certain  labels, 
which  were  copyrighted  and  furnished  exclusively  b\'  them,  and  which  added 
value  to  the  liouor  when  attached  to  the  package' containing  it  without  extra 
charge.  The  labels  were  delivered  to  defendant  in  New  York,  and  the  liquors 
shipped  to  him  in  Michigan.  By  the  laws  of  the  latter  state  the  sale  of  spiritu- 
ous liquors  is  forbidden,  and  contnicte  founded  on  such  sale  are  void.  Held. 
that  it  was  for  the  jur\'  to  determine  whether  the  labels  constituted  a  part  of 
the^oods  sold  to  defendant  so  as  to  render  a  delivery  of  them  in  Now  York  a 
sufficient  delivery  within  the  statute  of  frauds,  ahd  thus  render  the  contract 
a  New  York,  one  and  not  a  Michigan  one ;  and  notes  given  for  the  purchase 
price  of  the  liouors  valid;  and  a  verdict  for  the  plaintiff  on  such  notes  would 
not  be  set  aside.  —  Garfield  v.  Paris,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  June  16,  p. 
4(57. 

See  Collateral  Securities;  Contract;  Judicial  Sales;  Notice; 


Statute  of  Frauds. 

Service  of  Process.  —  Of  United  States  courts  upon  foreign  corporations. — 
The  language  of  the  act  of  Congress  of  March  8,  1^75  (18  U.  S.  Stat  470). 
reenact^  from  the  Judiciary  Act  of  1789  fl  U.  S.  Stat  79,  sec.  11),  that  "no 
civil  suit  shall  be  brought  before  either  or  said  courts  against  any  person  by 
any  original  process  or  proceeding  in  any  other  district  tiian  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  oe  found  at  the  time  of  serving  such 
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process  or  commencing  such  proceedings,"  etc.,  is  complied  with  where  the  de- 
fendant is  a  foreign  corporation  doing  business  within  the  state  in  which  the 
United  States  district  is  situated,  and  process  has  been  served  upon  it  through 
its  local  agent  in  said  district,  appointed  under  a  state  statute  requiring  the 
foreign  corporation  defendant  to  have  such  res^ident  local  agent  before  doing 
business  in  the  state,  on  whom  service  of  process  for  the  company  may  be 
had.  —  United  States,  ex  rel.  Schallenberger,  v.  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsj-lvania,  Sup.  Ct.  U. 
S.,  W.  N.  C,  June  6,  p.  405. 

On  foreign  corporations.  —  A  resolution  of  a  foreign   corporation,   filed 


pursuant  to  a  state  statute  authorizing  its  agent  ''  to  acknowledge  process  for 
and  in  behalf  of  such  company,  and  consenting  that  ser\'ice  of  process  upon 
any  agent  shall  be  taken  and  held  to  be  as  valid  as  if  served  upon  the  com- 
pany or  association,"  amounts  to  an  agreement  for  a  constructive  presence 
within  such  state ;  and  a  Federal  court  may  obtain  jurisdiction  over  such  cor- 
poration by  service  upon  its  agent.  —  Fondti  v.  British  American  Assurance 
Co.,  U.  S.  Cir.  Ct.  East  Dis.  Mich.,  C.  L.  N.,  June  15,  p.  309 ;  Ins.  L.  J., 
June,  p.  468. 

Identity  of  debtor  —  A  person,  properly  served,  who  has  defaulted  and 

been  arrested  upon  a  valid  execution,  cannot  be  permitted  to  show,  on  the 
hearine  on  his  writ  of  habeas  eorpuSj  that  he  is  not  the  true  defendant,  whose 
name  he  bears.  —  In  re  Gorman,  Sup.  Ct.  Mass.,  Cent.  L.  J.,  May  10,  p.  365. 

Sheriff. — Duties  concernina  executions,  — When  the  sheriff,  on  his  own  au- 
thority, distributes  money  levied  under  several  executions  before  the  return 
day  o^the  writ,  he  does  it  at  his  own  risk.  His  misapplication  of  the  pro- 
ceeds cannot  destroy  the  validity  of  a  s«ile  otherwise  good.  —  Mackaness  v. 
Long,  Sup.  Ct  Penn.,  W.  N.  C,  May  28,  p.  374. 

Solicitors  axd  Attorneys. — See  Evidexck;  Lien. 

Statute  of  Frauds.  —  Interest  in  Lands,  —  A  sale  of  an  interest  in  standing 
timber,  or  of  an  interest  in  a  contract  of  sale  of  standing  timber,  is  a  sale  of 
an  interest  in  land;  and,  if  bv  parol  and  wholly  unexecuted,  is  void  under 
the  statute  of  frauds.  —  Daliels  v.  Bailey,  Sup.  Ct.  Wis.,  C.  L.  N.,  May  11, 
p.  270. 

Parol  contract  for  sale  of  lands, — In  order  to  take  a  parol  contract  for 


the  sale  of  lands  out  of  the  operation  of  the  statute  or  frauds,  its  terms 
must  be  shown  by  full,  complete,  satisfactory',  and  indubitable  proof.  The 
evidence  must  define  the  boundaries  and  indicate  the  quantity  of  the  land.  It 
must  fix  the  amount  of  the  consideration.  It  must  establfsh  the  fact  that 
possession  was  taken  in  pursuance  of  the  contract,  and  at  or  immediately 
after  the  time  it  was  made,  the  fact  that  the  change  of  possession  was 
notorious,  and  the  fact  that  it  had  been  exclusive,  continuous,  and  maintained. 
And  it  must  show  performance  or  part  performance  by  the  vendee  which 
could  not  be  compensated  in  damages,  and  such  as  would*  make  rescission  in- 
equitable and  unjust  In  ejectment  for  lands  claimed  to  have  been  purchased 
under  agreement,  a  deed  to  the  defendant  was  produced  in  evidence  containing 
a  description  of  the  property,  specifying  the  consideration,  etc.,  and  signed 
by  the  plaintiff,  but  which'  dia  not  appear  to  have  been  delivered,  held^ 
(reversing  the  judgment  of  the  court  below),  that  such  deed,  in  connection 
with  th^  other  facts  in  the  case,  was  sufiflcient  evidence  of  a  parol  contract  to 
take  the  case  out  of  the  statute  of  frauds.  — Hart  v.  Carroll,  Sup.  Ct  Penn., 
W.  N.  C,  May  23,  p.  376. 

Streets.  —  Dedication  to  public  —  Estoppel.  —  Where  the  dedication  of  prop- 
erty to  the  public  is  clearly  manifested  W  acts  and  declarations  of  the  owner, 
ana  which  have  been  acted  upon  by  tne  public,  the  fact  that  the 
may  have  entertained  a  different  intention  rrom  that  manifested  b^'  his  acts 
will  not  affect  rights  acquired  under  the  dedication.  The  laying^out  of  land 
into  a  town,  exhibiting  a  map  or  plan,  with  streets  and  public  squares,  and 
Belling  lots  with  reference  to  such  map,  implies  a  grant  or  covenant 
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benefit  of  the  purchasers  of  lots.  The  streets  and  public  8<}uare9  represented 
by  the  map  shall  not  be  appropriated,  by  the  person  making  such  grant,  to 
a  use  inconsistent  with  that  represented  on  the  map.  The  owner  is  estopped 
from  appropriating  the  same  to  a  use  inconsistent  with  that  for  which  it  was 
intended. — Lamar  County  v.  Clements,  Sup.  Ct.  Texas,  C.  L.  N.,  June  8,  p. 
801,  and  Textis  L.  J.,  May  22,  p.  297. 

See  Municipal  Cobporatioxs. 


Taxation.  —  By  munieipalUy  of  its  own  bonds,  — No  municipality  of  a  state 
can,  by  its  own  ordinances,  under  the  guise  of  taxation,  relieve  itself  from 
performing  to  the  letter  all  it  has  expressly  promised  to  its  creditors.  — Mur- 
ray V.  Citv  of  Charleston,  Jenkins  v.  City  of  Charleston,  U.  S.  Sup.  Ct, 
Alb.  L.  J.,  April  27,  p.  321;  Texas  L.  J.,  May  8,  p.  282;  Rep.,  May  8, 
p.  645. 

Farm  lands  in  city  limits,  —  Where  farm-lands  situated  within  the  boun- 

.  daries  of  a  city  are  taxed  for  the  support  of  the  city  government,  the  fact  that 
such  tax  is  unfairly  burdensome,  or  that  the  lanas,  owing  to  their  distance 
from  the  built-up  portion  of  the  city,  are  not  within  the  reach  or  protection 
of  particular  departments  of  the  city  government,  for  the  support  of  which 
thev  are  taxed,  ooes  not  render  the  tax  unconstitutional.  —  Kelly  v.  Citv  of 
Pittsburg,  Sup.  Ct.  Penn.,  W.  N.  C,  May  16,  p.  824. 

Improper  receipt  of  collector.  —  A  auarter-section  of  land  being  assessed 

as  an  entire  tract,  the  owners  in  severalty  of  three  forties  of  it  paid  the  taxes 
thereon,  and  demanded  receipts  accordingly.  The  collector,  instead  of  giv- 
ing separate  receipts,  gave  one,  specifying  that  he  had  received  payment  of 
taxes  on  the  undivided  three-fourths  of  the  quarter.  The  receipt  was  ac- 
cepted under  protest.  The  land  was  afterwards  sold  for  unpaid  taxes  on  the 
undivided  one-fourth.  Held^  that  it  was  the  duty  of  the  collector,  when 
complainants  specified  the  forties  which  thev  owned  and  tendered  the  taxes 
due  thereon,  to  have  accepted  the  money  and  given  receipts  for  the  respective 
forties,  and  to  have  specined  on  his  boo^s  that  the  taxes  were  unpaid  only  on 
the  remaining  forty,  and  judgment  should  have  been  applied  for  against  the 
forty  on  which  the"  taxes  were  unpaid,  as  an  entirety,  and  not  against  the  un- 
divided one-fourth  of  the  quarter-section ;  that  when  complainants  had  paid 
their  taxes  and  particularly  specified  the  tracts,  they  had  done  all  they  could, 
and  all  the  law  required  of  them,  to  protect  their  land  against  judgment  and 
sale  for  delinquent  taxes.  —  Lawrence  v.  Miller,  Sup.  Ct  HI.,  C.  L.  X.,  May 
18,  p.  276. 

Levee  assessments.  —  A  state  may  impose  special  assessments  on  districts 

for  the  purpose  of  building  levees,  etc.,  by  virtue  of  its  police  power,  such 
an  assessment  not  being  in  conflict  with  the  constitutional  provision  requir- 
ing equal  and  uniform  valuation  of  all  property  for  purposes  of  taxation. 
The  general  rule  of  law  that,  **  where  one  takes  a  benefit  from  the  n»ult 
of  another's  labor,  he  is  bound  to  pay  for  the  same,"  does  not  apply  to  castas 
where  the  benefit  of  the  work  is  immediately  to  the  adjacent  property,  and 
only  incidental  to  the  county  at  large.  When  the  County  Court  merefv  acts 
as  an  agent  for  a  district  and  by  law  it  is  made  the  duty  of  the  County  Court 
to  assess  a  tax  on  the  lands  of  the  district  to  pay  for  tlie  work,  upon  a  failure 
or  refusal  on  the  part  of  the  County  Court  to  discharge  its  duty  in  the  prem- 
ises mandamus  is  the  proper  remedy,  but  such  failure  or  recusal  will  not 
make  the  county  liable  for  the  obligations  of  the  district  The  coifhty  being 
divided  into  several  levee  districts,  each  of  which  is  to  pay  its  own  obliga- 
tions for  work  done  within  the  district,  the  obligations,  altnoiigh  made  paya- 
ble by  the  levee  treasurer  of  the  county,  are  payable  only  out  of  the  funds  of 
the  district  in  which  the  work  was  done,  and  cannot  be  made  the  form  of  an 
action  against  the  county.  —  Boro  v.  Phillips  County,  U.  S.  Cir.  Ct  East 
Dis.  Ark.,  Cent  L.  J.,  p.  409. 

Local  assessments — What  is  a  local  improvement.  —  Legislation  author- 
izing an  assessment  of  the  cost  of  a  local  improvement  upon  the  properties 
benefited  will  not  be  sustained  where,  from  the  nature  of  the  improvement, 
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a  fair  and  equal  assessment  is  impossible.  A  biidge  over  a  stream  at  the  cross- 
ing of  a  public  street  of  a  city  is  a  public,  and  not  a  local,  improvement,  and 
its  cost  must  be  borne  by  the  municipality.  —  In  re  Saw-mill  Run  Bridge, 
Ballentine's  Appeal,  Sup.  Ct  Penn.,  W.  N,  C,  May  16,  p.  821. 


Merchants'  tax —  Thnistee  to  sell. — A  trustee  to  whom  goods  are  assigned, 

and  who  sells  them  from  the  store,  but  without  replenishing:  the  stock,  is  not 
a  merchant  within  the  meaning  of  the  law,  so  as  to  be  bound  to  take  out 
license  or  pay  tax  in  order  to  sell  the  goods.  —  Aynett  v.  Edmundson,  Sup. 
Ct  Tenn.,  Kep.,  June,  p.  58. 

National  banks  —  Location. — For  purposes  of  state  taxation  a  national 

bank  of  the  United  States  is  not  locatea  within  a  state  in  which  it  carries  on 
no  business  except  that  of  receiving  deposits.  —  National  State  Bank  of  Cam- 
den v.  Pierce,  U.  S.  Cir.  Ct,  East  Dis.  Penn.,  W.  N.  C,  May  16,  p.  844. 

National  hank  stock  —  Unjust  discrimination,  —  The  shares  of  stock  of  a 

national  bank  were  taxed  at  their  full  value,  while  other  propertv  was  assessed 
at  from  thirty  to  forty  per  cent  of  its  real  value.  Held^  that  the  discrimination 
was  illegal  and  unjust,  and  that  the  bank  was  a  proper  party  to  maintain  a 
bill  to  restrain  the  collection  of  the  tax  beyond  the  proportion  assessed  on 
other  property.  —  Merchants'  National  Ban&  of  Toleao  v.  Gumming,  U.  S. 
Cir.  Ct,  Alb.  L.  J.,  May  4,  p.  845. 

Stock  of  national  banks.  —  In  assessing  shares  of  stock  in  national  banks 

in  New  York,  the  assessors  must  detennme  the  actual  value  of  the  shares, 
taking  into  consideration  all  the  capital  of  the  bank,  whether  surplus,  or  in 
real  estate,  or  otherwise,  and  then  aeduct  from  such  value  such  sum  as  repre- 
sents the  proportion  which  the  assessed  value  of  the  real  estate  bears  to  the 
assessed  value  of  the  entire  capital.  Thus,  the  capital  of  a  national  bank  was 
$1,000,000,  and  was  represented  by  25,000  shares  of  $40  each.  The  assessors 
assessed  the  shares  at  $56  each,  making  in  the  aggregate  $1,400,000,  and  the 
real  estate  at  $200,000.  Held^  that  they  should  deduct  from  the  assessed 
value  of  each  share  $8,  being  one-seventh,  or  the  proportion  which  the  real 
estate  bore  to  the  aggregate  assessed  value  of  the  shares.  —  The  People,  ex 
ret.  Tradesmen  National  Bank,  v.  Comrs.  of  Taxes  and  Assessments,  Ct.  of 
App.  N.  Y.,  Alb.  L.  J.,  May  4,  p.  344. 

Tax  Title.  —  Validity  —  Requisites.  —  The  validity  of  a  tax  sale  is  to  be 
determined  by  the  law  in  force  when  it  was  made.  "  To  make  out  a  valid  title 
to  land  sold  for  non-payment  of  taxes,  the  purchaser  at  the  sale  must  show 
that  the  provisions  of  law  authorizing  such  sale  have  been  complied  with  in 
all  substantial  requisites ;  presumptions  in  favor  of  the  regularity  of  such 
proceedings  are  not  indulged,  and  the  party  claiming  under  them  must  prove 
the  facts  essential  to  sustain  them.  —  Oliver  v.  iSobinson,  Sup.  Ct  Ala., 
Southern  L.  J.,  June,  p.  279. 

Torts.  —  Liability  of  wrong-doer  for  indirect  consequences  of  his  act.  —  The 
defendant  had  placed  in  a  private  road  adjoining  his  ground  a  hurdle  with  a 
chevalde-frise  on  the  top  in  order  to  prevent  the  put)lic  from  looking  over 
the  barrier  at  athletic  sports  in  his  ground.  Some  one,  not  known,  removed 
the  hurdle  to  another  spot  without  the  defendant's  authority,  and  the  plaintiff, 
passing  of  right  along  the  road,  soon  afterwards,  in  the  dark,  and  Knowing 
the  original  position  of  the  hurdle,  but  not  that  it  was  moved,  ran  his  eye 
Bjgainst  the  cneval-de-frisey  and  lost  his  sight  The  jury,  in  an  action  for  neg- 
ligence, held  that  the  defendant's  original  erection  o^  this  hurdle  was  unau- 
thorized and  wrongful,  that  the  cheval-de-frise  was  dang^erous  to  the  safety 
of  persons  using  the  road,  and  that  there  was  no  contributory  negligence. 
They  gave  the  plaintiff  a  substantial  verdict.  Held^  that  the  plaintifi 's  in- 
jury was  not  an  improbable  consequence  of  the  defendant's  act;  that  it  waa 
the  defendant's  duty  to  take  all  necessary  precautions,  under  the  circum- 
stances, to  protect  persons  exercising  theirVight  of  way;  and  that  the  action 
was  maintainable.  —  Clark  v.  Chambers,  £ng.  High  Ct.  of  Justice,  Q.  B., 
Alb.  L.  J.,  June  29,  p.  505. 

See  Nkglioence. 
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Trade-mabk. — Infringtntent  —  Recovery,  —  Exact  similarity  in  trade-marts 
is  not  required  to  constitute  an  infringement.  Where  the  inftingeraent  i* 
proven,  tne  injunction  will  be  ordered;  but  if  the  evidence  shows  long  ao 
quiescence  and  laches,  the  complainant  cannot  have  an  accounting  of  the 
profits  and  gains.  —  McLean  v.  Fleming,  U.  S.  Sup.  Ct,  C.  L.  N.,  5fav  11, 

•  p.  267. 

Trusts.  —  Rights  of  trustee  in  trust  deed.  —  A  person  holding  the  strict  legal 
title,  with  no  other  right  than  a  lien  for  a  civen  sum,  who  sells  the  land  t4i 
innocent  purchasers,  must  account  to  the  holder  of  the  equity-  for  all  he  re- 
ceives beyond  his  lien.  —  Shillaber  v.  Robinson,  U.  S.  Sup.  Ct.,  Rep.,  31ay 
15,  p.  579. 

WTien  may  a  trustee  purchase  the  trust  estate  f  —  Where  the  title  of  a 

trust  estate  has  passed  by  a  valid  sale,  in  which  the  trustee  had  no  int^ere^t, 
and  all  the  interest  of  the  cestui  que  trust  in  it  has  ceased,  the  trustee  become? 
a  stranger  to  the  property,  and  mav  purchase  it  like  any  other  stranger.  — 
Cook  v.  Berlin  Mill  Co.,  i^up.  Ct  Wis.,  C.  L.  N.,  p.  272. 

United  States.  —  Claim  of  United  States  —  Set-off.  —  The  act  of  March  3. 
1797,  does  not  permit  the  adjudication  of  any  sum  against  the  United  States 
and,  hence,  where  the  sum  set  off  against  a  claim  of  the  United  States  exceeds 
the  claim  of  the  government,  the  defendant  is  not  entitled  to  a  finding  of  anv 
sum  in  his  favor.  —  Schaumburg  v.  United  States,  U.  S.  Cir.  Ct,  East.  Dii. 
Penn.,  Rep.,  May  8,  p.  551. 

Usury.  —  Commissions  to  broker.  — Payment  of  commissions  to  a  loan  broker 
for  eflTecting  a  loan  does  not  render  t^e  contract  of  lending  usurious,  unless 
its  appears  that  the  claim  for  commissions  was  but  a  device  of  the  lender  to 
evade  the  usury  laws,  and  so  obtain  a  larger  sum  for  the  use  of  his  money. — 
Eddy  V.  Badger,  U.  S.  Cir.  Ct.  North.  Dis.  III.,  C.  L.  N.,  June  29,  p.  32^. 

Invalidates  judgment.  — A  judgment-debtor  who  had  paid  usurious  inte> 


est  on  a  judgment,  and  who  has  confessed  a  judgment  oi  re\'ival,  is  not  pre- 
cluded by  the  confession  from  asking  that  the  latter  iudgment  be  openea  on 
the  ground  of  usury,  or  from  creditnisj  the  usurious  mterest  on  principal,  as 
allowed  by  the  act  of  Mav  28,  1858.  In  such  a  case  the  court  will  open  the 
judgment.*^ — Walter  v.  Biersch,  Sup.  Ct  Penn.,  W.  N.  C,  May  23,  p.  358. 

National  banks. — State  court*  have  jurisdiction  of  actions  against  na- 


tional banks  for  penalties  and  forfeiture  prescribed  by  act  of  Congress  for 
exacting  usurious  interest  A  right  of  set-off",  perfect  and  available  against 
a  bank  at  the  time  of  the  appointment  of  a  receiver,  may  be  pleaded  in  an 
action  by  the  receiver.  In  an  action  on  a  note  discounted  oy  a  national  bank, 
the  defendant  cannot  set  off*  the  penalty  of  twice  the  amount  of  interest  paid 
on  other  loans.  — Hade  v.  McVay,  Sup.  Ct  Ohio,  Alb.  L.  J.,  May  26,  p.  410. 

—  National  banks  —  Renewal  notes  —  Whether  other  notes  have  been  ac- 


cepted by  a  bank  in  renewal  of  notes  sued  on  is  a  question  for  the  jun*. 
Wnere  there  has  been  a  series  of  renewal  notes  given  for  the  continuation  of 
the  same  original  loan,  a  taint  of  usurj-  in  the  first  transaction  follows  down 
through  the  whole,  and  in  an  action  by  a  national  bank  on  the  last  of  the 
series  the  borrower  is  entitled  to  credit  tor  all  the  interest  he  has  paid  from 
the  beginning.  —  Cake  v.  First  National  Bank  of  Lebanon,  Sup.  Ct  Penn., 
Alb.  L.  J.,  May  4,  p.  345 ;  West  Jur.,  May,  p.  285. 

Warranty.  —  See  Bills  and  Notes. 

Wills.  —  Charitable  beouests.  —  "  The  residue  of  my  estate  I  give  and  devise  to 
the  North  Reformed  Cliurch,  of  Newark,  in  trust,  tliat  they  may  use  the  same  to 
promote  the  religious  interests  of  said  church,  and  to  aid  the  missionary,  edu- 
cational, and  benevolent  enterprises  to  which  the  said  church  is  in  the  habit  of 
contributing,"  etc.,  is  a  good  charitable  bequest  A  misnomer  of  the  legatee 
will  not  defeat  a  gift  If  the  character  of  a  gift  can  be  definitely  determined, 
and  it  appears  that  it  is  charitable  in  a  legal  sense,  the  use  of  terms  which 
would,  it  unexplained,  render  the  gift  void  will  not  defeat  the  donor's  pur- 
pose.   The  English  statutes  in  force  and  abolished  in  this  country  collected, 
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and  the  decisions  thereunder  referred  to  in  a  learned  note  by  the  reporter.  — 
Delarup  v.  Dobbins,  N.  J.  Ct  of  Ch.,  Cent.  L.  J.,  June  7,  p.  449. 

Construction —  Charge  upon  land.  —  A  devise  "  to  my  son  James,  at  thirty- 


three  dollars  an  acre,  the  proceeds  thereof  to  be  divided  into  eie^ht  equal 
shares  and  distributed  equaliv  among  my  sons  and  daughters,"  hela  to  create 
a  charge  upon  the  land.  —  (Gilbert's  Appeal,  Tarr*s  Estate,  Sup.  Ct.  Penn., 
W.  N.  C,  May  9,  p.  308. 

Construction  —  "  Proceeds.^''  —  By  last  will  and  testament  the  **  proceeds  " 


of  a  certain  mortgage  were  bequeathed  to  legatees ;  the  mortgage  was  fore- 
closed prior  to  testator's  deatn,  and  the  land  covered  by  the  mortgage 
was  purchased  for  his  benefit.  Held,  the  woi*d  "  proceeds  "  embraced  the 
avails  of  the  mortgage  in  whatever  form  they  existed  at  the  testator's  death ; 
that  the  foreclosure  was  immaterial,  and  that  the  land,  being  the  proceeds  of 
the  mortgage,  passed  to  the  legatees  under  the  will.  —  American  Bible  So- 
ciety V.  Uolman,  U.  8.  Cir.  Ct.  Dis,  Minn ,  Rep.,  May  29,  p.  646. 

—  Construction — Testator* s  intention, — V.  devised  his  real  estate  to  his 
daughter,  charging  it  with  a  certain  sum  "to  remain  as  a  lien  on  it,  and  the 
interest  only  to  be  paid,  at  five  per  cent,"  to  his  granddaughters.  In  a  sub- 
sequent clause  (the  6th)  he  bequeathed  one-half  of  his  personal  and  mixed 
property  to  his  granddaughters,  and  directed  that  it  should  be  put  at  interest 
Dv  his  executor,  until  they  reached  the  age  of  twenty-one.  The  next  section 
(the  7th)  provided  that  '*  all  the  moneys  coming  from  my  estate  to  my  grand- 
daughters shall  be  and  remain  "  in  the  hands  of  S.  as  trustee,  and  that  they 
and  their  legal  issue  shall  have  the  use  and  income  thereof.  On  a  petition, 
filed  by  the  grandchildren,  praying  payment  to  them  of  the  coi^pus  of  their 
share  of  their  grandfather's  estate,  held,  that  the  will  plainly  contemplated 
pa^'ment  to  the  grandchildren,  as  they  reached  twenty-one,  and  that  the 
trust  created  in  the  7th  section  was  onlv  intended  to  last  until  the  children 
(or  their  issue)  reached  that  age.  Helct,  further,  that  the  provision,  in  item 
6,  as  to  payment  at  twent^'-one  was  intended  to  apply  also  to  the  sums 
chained  on  testator's  real' estate.  —  Stoever's  Appeal^  Sup.  Ct.  Penn., 
W.  N.  C,  June  27,  p.  467. 

—  Insanity  of  testator — Statutory  provisions,  —  Partial  insanity  does  not,  as  a 
general  rule,  render  a  testator  incapable  of  making  a  will,  unless  the  insanity 
enters  into  or  afifects  the  will  itself.  But,  under  a  statute  which  declares  that 
no  person  of  **  unsound  mind  "  shall  be  capable  of  making  a  will,  the  phrase 
**o/  unsound  mind"  includes  every  species  of  partial  insanity,  and  avoids  a 
will  made  by  a  person  partially  insane,  although  the  will  was  not  the  off- 
spring of  the  insanity.  —  Eggers  v.  Eggers,  Sup.  Ct.  Ind.,  Am.  L.  Reg., 
June,  p.  888. 

Lost  wills  —  Proof  of  contents  by  parol. — Where  a  will  is  proved  to 


have  been  in  existence  at  the  death  of  a  testator,  and  is  afterwards  lost  or 
destroyed,  its  contents  may  be  proved  by  parol  and  admitted  to  probate. 
Where  a  will  which  has  been  always  in  the  custody  of  the  testator  cannot  be 
found  after  his  death,  the  presumption  is  that  he  destroyed  it  animo  revocandi ; 
but  this  presumption  mav  be  rebutted  by  competent  evidence.  —  Foster's 
Appeal,  Sup.  Ct  Penn.,  W.  N.  C,  June  1^,  p.  418. 

Probate  —  Evidence.  —  Under  our  statute  of  wills,  if  the  testator's  name  is. 


in  his  presence  and  by  his  express  direction,  signed  to  the  will  by  another 
person,  or  if  the  testator  aflSxes  his  mark  thereto,  that  is  a  sufiScient  signing. 
A  will  may  be  supported  against  the  testimony  of  some,  or  even  all,  of  the 
subscribing  witnesses,  if  their  testimony  is  overborne  by  other  evidence. 
Where  probate  of  a  will  was  refused  merely  on  the  ground  that  the  two  attest- 
ing witnesses  did  not  concur  in  testifying  to  its  na^^ng  been  executed  and 
attest^  in  the  manner  required  by  the  statute,  no  other  fact  being  found,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial.  —  In  re  Probate 
of  Will  of  Jenkins,  Sup.  Ct  Wis.,  C.  L.  N.,  June  8,  p.  800. 
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Wills —  Continued, 

Probate  of  wills.  —  A  judge  of  the  Court  of  Common  Pleas  has  no  power 

to  order  the  admission  of  a  will  to  probate.  —  Outhrie  ▼.  Kerr,  Sup.  Ct. 
Penn.,  W.  N.  C,  June  27,  p.  458. 

See  Corporations. 

Witnesses.  —  CourV$  discretion  to  check  cross-examination,  —  A  court  can  ex- 
ercise a  sound  discretion  in  controlling  the  examinatioH  of  witnesses.  There- 
fore it  WAS  not  error  to  stop  a  cross-examination  of  sixty-five  minutes  relating 
to  trivial  matters. — Monroe  County  Mutual  Ins.  Co.  v.  Robinson,  Sup.  Cu 
Penn.,  W.  N.  C,  June  6,  p.  889. 

See  Evidence. 

Writ  or  Error  —  Will  lie,  when,  —  A  writ  of  error  will  lie  in  all  cases  where 
a  court  of  record  has  ^ven  a  final  judgment  or  made  an  order  in  the  nature 
of  a  final  judgment.  The  setting  aside  a  sale  of  personal  property  is  a  final 
order  or  decree,  and,  therefore,  reviewable  on  error. — Mackaness  v.  Long, 
Sup.  Ct  Penn.,  W.  N.  C,  May  23,  p.  374. 

See  Appeal. 
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VI  11.  TITLES  OF  VALUABLE  ARTICLES  PUBLISHED 
IN  THE  LA  IV  PERIODICALS  SINCE  THE  JUNE- 
JUL  Y  NUMBER. 

Agency.  —  Liability  of  agent  to  third  parties  in  tort  —  C.  L.  N.,  June  16, 
p.  813. 

Liability  of  compiitteemen.  —  C.  L.  N.,  May  18,  p.  280. 

Rights  of  agent  against  third  persons  in  tort.  —  C.  L.  N.,  June  1,  p.  296. 

Aliens.  —  Droit  D'Aubaine  and  the  condition  of  aliens  in  France,  II. — Alb. 
L.  J.,  June  1,  p.  422. 

Apartments. — Furnished  apartments. — West.  Jur.,  May,  p.  271. 

B ANKBUPT  Law.  —  The  workings  of  the  bankrupt  law.  —  C.  L.  N.,  May  26,  p. 

Bloominodals  Astlum.  —  Relation  of  the  Bloomingdale  Asylumto  the  state. 
—  Alb.  L.  J.,  May  25,  p.  408. 

Bonds. — Bonds  of  bank  officers.  —  Alb.  L.  J.,  May  4,  p.  840. 

Commercial  Paper.  —  Popular  errors  as  to  commercial  paper.  —  Am.  L.  Rec, 
June,  p.  753. 

CoNSECJUTiVE  Trials.  —  Consecutive  trials  for  the  same  offence,  I.  —  Cent 
L.  J.,  June  7,  p.  443. 

Consecutive  trials  for  the  same  offence,  II.  —  Cent.  L.  J.,  June  14,  p.  468. 

Costs.  —  Costs  taxable  in  foreclosure  cases. — Alb,  L.  J.,  June  1,  p.  429. 

Decisions.  —  Some  recent  decisions.    XXIId  American  Reports.  —  Alb.  L.  J., 
April  27,  p.  820. 

Election,  Dower.  —  Of  election  with  regard  to  dower,  II.  —  Cent  L.  J.,  May 

10,  p.  864. 

Escape.  — Law  of  escape  in  civil  actions.  —  Am.  L.  Rev.,  June,  p.  846. 

Evidence  —  Evidence  of  accomplices.  — Alb.  L.  J.,  June  1,  p.  420. 

Exceptions.  —  As  to  engrafting  exceptions  on  statutes  of  exemption.  —  Cent 
L.  J.,  June  14,  p.  474. 

Executions — Executions  from  Federal  courts.  —  C.  L.  N.,  June  8,  p.  304. 

Extradition.  —  The  Constitution  and  extradition  treaties.  —  Alb.  L.  J.,  June 
16,  p.  460. 

Fraud.  —  Constructive  fraud. — Alb.  L.  J.,  June  22,  p.  480. 

Gifts.  —  Gifts  by  will  to  cousins.  —  C.  L.  N.,  June  16,  p.  814. 

Guaranties.  —  Guaranties  of  payment  and  of  collection.  —  Alb.  L.  J.,  May 

11,  p.  860. 

Householder.  —  "Householder,"  or  "head  of  a  family."  —  Va.  L.  J.,  June, 
p.  321. 

In  re  Jennings*  estate.  — West  Jur.,  May,  p.  268. 
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JuDOMKNT  Liens. — Extent  of  judgment  liens  in  United  States   courts.— 
C.  L.  N.,  June  29,  p.  828. 

Law  of  Fixtures.  —  Its  fundamental  principles,  L  —  Cent.  L.  J.,  May  81,  p. 
481. 

Its  fundamental  principles.  IL  — Cent.  L.  J.,  June  7,  p.  •'465. 


Leases.  — Privilege  of  renewing  leases.  — Cent.  L.  J.,  May  81,  p.  423. 

Marriage.  —  Alb.  L.  J.,  June  8,  p.  441. 

National  Banks. — Liability  of  national  banks  for  deposits  for  safe-keeping. 
—  Alb.  L.  J.  May  4,  p.  843. 

Neolioence.  —  Privity  in  Negligence.  —  Alb.  L.  J.,  May  25,  p.  400. 

Notes.  — Notes  given  for  patent-rights,  and  state  legislation  affecting  them. — 
Cent.  L.  J.,  May  10,  p.  872. 

Possession.  —  Am.  L.  Rev.,  July,  p.  688. 

Public  Policy.  —  Public  policy  as  a  basis  for  judicial  decisions.  —  Alb.  L.  J., 
June  15,  p.  465. 

Railroad  Mortoaoes.  —  Claims  and  equities  affecting  the  priority  of  railroad 
mortgages.  —  Am.  L.  Rev.,  July,  p.  660. 

Railroad  Mortgagees.  —  Rights  of  railroad  mortgagees.  — West.  Jur.,  Mav, 
p.  280. 

Reasonable  Belief.  —  Legal  definition  of  reasonable  belief. — Cent.  L.  J., 
June  21,  p.  496. 

Payment  of  notes  payable  at  bank.  — Alb.  L.  J.,  June  29,  p.  600. 

Revocation  of  Authority.  —  Of  the  revocation  of  the  authority  of  an  agent 
by  the  death  of  his  principal.  —  Cent  L.  J,,  May  17,  p.  888. 

Separate  Felonies.  — The  rule  in  State  v.  Cowell  discussed.  —  Cent  L.  J., 
May  24,  p.  408. 

Servants.  —  Wilful  acts  of  servants. — West  Jur.,  May,  p.  282. 

Wilful  acts  of  servants.  —  Cent  L.  J.,  May  24,  p.  412. 

Wilful  acts  of  servants.  —  Cent  L.  J.,  June  21,  p.  483. 

State  Debts.  —  Can  states  be  compelled  to  pay  their  debts?  —  Am.  L.  Rev., 
July,  p.  627. 

"  SuppRESSio  Vert."  —  Alb.  L.  J.,  June  29,  p.  601. 

The  English  extradition  act  —Alb.  L.  J.,  May  18,  p.  880. 

Three  Great  Law-breakers. — Alb.  L.  J.,  June  8,  p.  440. 
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/.     SOME  HINTS  ON  DEFECTS  IN  THE  JUR  Y 

SYSTEM. 

The  occasional  freaks  of  juries  have  now  and  then  led 
some  members  of  the  bar  to  speculatie  on  the  policy  of 
doing  without  them  entirely,  and  some  persons  no  doubt 
think  that  they  have  strong  convictions  that  the  jury  system 
has  become  useless.  It  is  safe  to  say  that  these  extreme 
views  are  altogether  speculative,  and  not  based  on  any  care- 
ful comparison  of  results.  Most  persons  who  have  looked 
into  their  own  experience  with  courts  and  juries  are  ready  to 
agree  that  where  there  is  no  dispute  about  main  facts,  so  that 
the  chief  dispute  is  one  of  law,  there  is  no  reason  why  the 
judge  should  not  handle  the  whole  case.  But  where  there  are 
motives  to  be  looked  into,  and  uncertain  elements  to  be  deter- 
mined, although  juries  sometimes  make  strange  work,  they 
make  on  the  average  quite  as  sound  decisions  on  facts  as 
judges.  Any  one  who  will  take  the  trouble  to  investigate 
will  find  that  upon  questions  of  fact,  involving  any  close 
knowledge  of  human  nature,  judges  differ  as  much  as  juries, 
and  sometimes  reach  remarkable  results.  Experience  has 
shown  (and  perhaps  no  volumes  contain  sadder  proofs  of  it 
than  the  state  trials  of  all  countries)  that  the  pressure  of 
public  passions  and  prejudices,  whether  general  or  local,  is 
often  quite  as  visible  in  the  rulings  as  in  the  verdict.  It 
often  happens,  too,  that  a  vigorous  legal  intellect  is  found  in 
company  with  curio'us  hobbies  and  freaks  of  judgment, 
which  may  make  a  very  austere  man  apply  extreme  notions 
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of  criminality  to  venial  or  minor  offences,  or  hold,  on  the 
other  hand,  serious  wrongs  to  be  mere  harmless  vaganes. 
The  legal  biographies  contain  some  amusing  illustratio  of 
this,  and  the  annals  of  criminal  jurisprudence  are  not  lacking 
in  tragic  examples  of  it. 

Aside  from  its  value  as  a  teaching  process,  the  jury  sys- 
tem, with  all  its  defects,  is  the  only  one  which  can  ever  suc- 
ceed in  practically  holding  all  classes  of  citizens  responsible 
for  their  actions  under  the  law  as  they  understand  it.      The 
maxim  that  every  one  is  bound  to  know  the  law  must  rest 
upon  the  basis  that  every  one  can  learn  it ;   and  unless  this 
were  substantially  true  there  would  be  very  little  justice  in 
legal  proceedings.      The  fact  that  they  are  generally  acqui- 
esced in  shows  that  they  are  generally  right.      The  cases 
which  do  not  command  public  acquiescence  show  why  the 
rest  are  usually  satisfactory.     Every  one  knows  that  both  in 
England  and  in  the  United  States,  in  spite  of  able  and  just 
judges,  a  prejudice  has  always  existed  against  those  courts 
which  have  no  juries.      It  has  been  held  in  common   by 
learned  and  unlearned,  on  right  reasons  and  on  wrong  rea- 
sons, and  has  not  always,  if  it  has  generally,  been  consciously 
Jaid  to  the  want  of  juries.     There  is  now  and  then  a  chan- 
cellor, or  an  admiralty  judge,  who  gets  such  a  reputation  for 
blundering  that  no  one  cites  his  opinions  with  confidence, 
and  suitors  are  all  afraid  of  him.     Such  men  are  not  dis- 
trusted for  supposed  dishonesty,  but  for  a  lack  of  plain  sense 
and  sagacity  in  applying  legal  principles  to  existing  facts. 
It  is  difficult  for  any  man  of  logical  training  to  avoid  suffi- 
ciently the  habit  of  generalizing  on  facts,  and  forming  for 
himself  a  system  of  what  may  perhaps  be  called  rules  of 
fact,  which  take  too  little  note  of  what  are   regarded   as 
small  circumstances,  and  which  attribute  to  human  nature 
much  more    uniformity   of  action   than   they   should.      In 
cases,  for  example,  where  fraud  is   alleged,    the   statutes 
passed  to  correct  this  very  error,  and  make  fraud  in  most 
cases  a  pure  question  of  fact,  are  daily  ignored  by  courts  of 
equity  in  many  places,  and  the  dicta  of  old  chancellors  as  to 
the  circumstances  which  create  it  are  dwelt  upon  and  ap- 
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plied  with  Procrustean  severity  to  transactions  which  neither 

party  intended  or  imagined  to  be  blameworthy.      Men  of 

hig,  fi principle  and  scrupulous  honor  find  themselves  con- 

denVied  for  their  honest  efforts  to  preserve  the  interests  com- 

mi    ed  to   their   charge.      There  is  hardly   a  merchant  or 

backer  in  the  country  who  is  not  occasionally  startled  at 

finding  dealings  which  follow  established  commercial  usage 

stigmatized  as  improper  and  unlawful.      And  grey-headed 

seamen  who  are  proverbial  among  their  brethren  for  skill  and 

caution   are  censured   for  doing  rightly,  or  for   not  doing 

impossible  or  ridiculous  things,  on  some  emergency,  upon  the 

testimony  of  standing  witnesses  who  are  expert  in  nothing 

but  swearing,  but  who  from  the  frequency  of  their  appearing 

in  admiralty  cases,  instead  of  suspicion,  actually  obtain  in 

some    places  a  favorable  standing.      Every  one  feels  that 

when  justice  becomes  so  squeamish  as  to  demand  in  court 

what  no  sensible  man  would  think  of  asking  out  of  court,  it 

ceases  to  be  justice  and  becomes  oppression      And  it  is  none 

the  less  so  because  its  mandates  are  issued  by  conscientious 

men. 

There  is  another  point  on  which  judges  sitting  on  matters 
of  fact  are  often  at  fault.  This  is  in  not  filling  up  the  ap- 
parent gaps  in  testimony  by  resorting  to  the  knowledge  of 
every-day  affairs  which  in  daily  life  is  taken  for  granted,  and 
which  is  omitted  from  proofs  because  supposed,  and  justly 
supposed,  to  be  already  implied.  It  will  not  do  to  look  con- 
tinually at  the  precedents  to  learn  what  should  be  judicially 
noticed.  Every  community  has  some  ways  of  its  own  which 
are  so  familiar  that  all  persons  act  upon  them  instinctively, 
and  a  decision  which  ignores  them,  proved  or  unproved,  re- 
ceives and  deserves  no  respect. 

In  all  these  particulars  there  are  advantages  in  juries  which 
can  hardly  be  overrated.  No  matter  in  what  learned  or  ob- 
scure phrases  the  judge  expounds  the  law,  the  jury  apply  it 
as  they  understand  it  to  be  laid  down,  and  soften  its  rigors 
and  smooth  out  its  asperities  so  as  to  bring  it  into  harmony 
with  the  common  understanding.  They  can  generally  have 
no  common  hobby  unless  it  is  one  which  all  the  community 
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ride,  and  which  carries  the  bench  also.     They  judge  men 
and  conduct  by  every-day  standards,  and  not  by  abstruse  and 
technical  rules,  which  are  not  known  to  be  accepted  in  so- 
ciety.    In  short,  an  honest  panel  of  jurymen  will  usually  aim 
at  doing  as  they  would  expect  others  to  do  by  them  under 
like  circumstances,  so  far  as  the  instructions  given  to  them  will 
permit ;  and  in  doing  so  they  commend  the  administration  of 
the  law  to  general  approval  much  more  effectually,  and  ob- 
tain for  it  more  sincere  respect,  than  would  be  done  other- 
wise.    No  wise  judge  sets  aside  verdicts  as  contrary  to  the 
law  and  the  evidence  when  they  do  substantial  justice;  and 
appellate  courts,  which  generally  have  no  adequate  means  of 
determining  this  with  certainty,  are  often  compelled  against 
their  will  to  reverse  proceedings  for  legal  slips,  when  they 
would  be  very  glad   to  sustain    them.      The  new  English 
judiciary  acts  seem  to  have  relieved  the  upper  tribunals  to  a 
great  extent  from  this  difficulty,  and  enlarged  their  discretion- 
ary powers  advantageously  in  dealing  with  alleged  errors  in 
trials. 

It  is  not  to  be  denied,  however,  that  our  jury  systems  do 
not  work  as  well  as  they  ought  to ;  and  it  is  only  from  the 
experience  and  observation  of  those  who  have  had  oppor- 
tunities to  know  something  about  the  defects  that  any  means 
of  reform  can  be  devised.  Without  attempting  any  exhaust- 
ive treatment,  it  is  the  purpose  of  this  article  to  make  some 
suggestions  on  this  subject. 

The  first  and  perhaps  the  worst  defect  is  in  the  material 
of  juries. 

The  system  first  grew  into  shape  during  periods  when  the 
population  was,  however  varying  in  social  position,  uniformly 
acquainted  with  the  same  familiar  system  of  law  and  usage. 
Until  commercial  law  began  to  assume  importance,  it  would 
have  been  difficult  to  find  in  any  county  a  jury  of  English 
freeholders  who  could  not  be  reasonably  expected  to  decide 
fairly  enough  such  controversies  as  were  brought  before 
them.  And  in  the  incorporated  boroughs  and  cities  the  free- 
men eligible  to  serve  were  in  like  manner  personally  familiar 
with  all  the  local  as  well  as  general  customs  and  regulations 
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which  they  were  called  on  to  apply.  It  is  well  recognized 
in  the  decisions  that  the  property  and  other  qualifications  of 
jurors  were  required  chiefly,  if  not  entirely,  for  the  purpose  of 
securing  such  intelligence  as  would  make  their  verdicts  trust- 
worthy. And  accordingly,  when  mercantile  controversies  of 
any  nicety  arose,  it  became  very  common  to  order  juries  of 
merchants  to  try  them.  Upon  similar'  principles  the  admi- 
ralty judges  have  been  accustomed  to  call  in  to  their  aid  the 
practical  knowledge  of  the  Trinity  masters.  Every  one  can 
see  that  if  such  discrimination  could  now  be  had,  in  sum- 
moning juries  for  peculiar  classes  of  controversies,  such  trials 
would  be  more  fairly  carrred  through,  and  the  unfamiliarity 
of  a  judge  with  such  subjects  (which  sometimes  appears) 
would  also  be  less  perilous  to  the  litigants. 

For  most  purposes  general  intelligence  is  sufficient.  For 
some  purposes  a  more  specific  knowledge  of  business  would 
be  desirable.  Any  one  who  has  seen  the  ridiculous  humbugs 
who  come  to  the  surface  as  experts,  in  patent  cases  and  other 
similar  controversies,  must  appreciate  how  much  mischief 
would  be  prevented  by  having  on  the  jury  intelligent  me- 
chanics, who  know  enough  about  mechanical  principles  to 
detect  at  least  the  grosser  blunders  of  these  pretenders,  and 
who,  not  setting  up  as  experts  themselves,  are  capable  of 
looking  at  all  sides  of  a  controversy  and  deciding  it  impar- 
tially. 

Most  of  our  courts  have  no  power  to  secure  such  juries 
as  they  ought  to  have.  And  this  difficulty  has  arisen  from 
the  misapplication  of  certain  political  truths  about  equality 
of  rights,  which  no  sane  man  questions,  but  which  certainly 
do  not  require  any  such  mischiefs  to  be  perpetuated. 

In  England  the  choice  of  jurors  was  chiefly*  if  not  entirely 
left  to  the  sheriflf,  who,  as  an  important  officer  of  justice,  was 
not  placed  under  the  temptation  to  pay  for  his  election  by 
extending  favors  to  his  constituents  at  the  expense  of  suitors 
and  the  public.  Any  partiality  was  sufficient  ground  of  chal- 
lenge to  the  array,  and  any  misconduct  in  persistently  sum- 
moning bad  panels  was  readily  corrected.  But  such  mis- 
conduct was  very  rare,  and  while  in  modern  as  in  former 
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times  no  doubt  there  has  been  occasionally  a  corrupt  or 
stupid  jury,  it  does  not  come  altogether  from  the  same 
causes  which  are  at  work  here.  And  we,  on  the  other  hand, 
seldom  see  a  jury  made  up  of  men  whose  class  prejudices 
will  affect  one  case  more  than  another. 

By  the  early  practice  in  the  older  states  the  sheriffs  had  a 
wide  discretion  in  selecting  juries,  and  the  jurors  were  gen- 
erally either  freeholders  or  otherwise  qualified  so  as  to 
secure  reasonable  intelligence.  The  population  was  chiefly 
native  to  the  region,  or  from  places  having  similar  usages. 
They  had  been  educated  under  a  jury  system,  and  imbibed 
that  unconscious  knowledge  of  law  and  legal  procedure 
which  is  one  of  the  elements  unfortunately  wanting  in  some 
parts  of  this  country  now,  and  without  which  no  system  can 
work  well. 

For  some  reason  not  very  manifest,  but  possibly  due  to 
supposed  abuses  under  the  large  increase  of  elective  officers, 
it  has  become  customary  in   many,  if  not  in  most,  of  the 
states  to  leave  no  discretion  to  any  one  in  the  selection  of 
juries,  but  to  provide  for  drawing  by  lot  a  panel  for  each 
term  of  court  from  a  large  list  of  names  furnished  (or  sup- 
posed to  be  furnished)  annually  by  the  town  officers.     In 
many  places  no  positive  qualifications  are  required  beyond 
citizenship,  but  in  a  very  vague  and  general  way  the  town 
officers  are  directed  to  select  suitable  persons.     Sometimes 
these  directions  are  more  precise,  and  if  properly  carried  out 
would  be  entirely  satisfactory.     Thus,  no  one  could  com- 
plain if  the  persons  reported,  in  compliance  with  law,  are  all 
"  assessed  on  the  assessment-roll,     *      *      *      in  possession 
of  their  natural  faculties,  and  not  infirm  or  decrepit,  of  good 
character,  of  approved  integrity,  of  sound  judgment,  and  well- 
informed,  and  conversant  with    the  English  language,  and 
free  from  all  legal  exceptions,  and  who  have  not  made,  and 
in  whose  behalf  there   has  not  been  made,  to  the  officers 
*     *     *     any  application  to  be  selected  and   returned  as 
jurors." 

But  while  theoretically  all  juries  are  composed  of  such 
material,  and  summoned  entirely  by  lot,  without  the  inter- 
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vention  of  any  choice  by  sheriff  or  other  person,  it  is  in 
some  places  very  remarkable  how  uniformly  the  lot  falls  on 
the  same  class  and  the  same  individuals,  and  how  often  they 
are  not  such  jurors  as  represent  the  average  intelligence  or 
worth  of  the  people.  It  is  perfectly  well  known  that  while 
there  are  townships  and  counties  where  good  juries  are  the 
rule,  there  are  also  those  where  good  juries  are  no  more  com- 
mon than  poor  ones.  The  law  is  good  enough  if  honestly 
carried  out,  and  many  of  the  difficulties  could  be  removed 
by  vigilance.  If  a  committee  of  the  bar  would  make  it  a 
point  to  be  present  at  every  drawing  of  a  panel,  to  see  that 
it  is  really  drawn  as  it  should  be,  and  use  some  pains  to  in- 
duce town  officers,  who  are  usually  honest,  to  be  particular 
in  their  reports,  there  would  seldom  be  much  trouble  in 
having  respectable  juries.  But  at  present,  in  many  places, 
it  is  not  to  be  denied  that  the  quality  of  juries  is  not  what 
it  should  be. 

It  is  not  just,  however,  to  lay  all  the  deficiencies  at  the 
door  of  the  juries.  Some  of  the  responsibility  certainly 
must  be  shared  by  others. 

No  small  part  of  the  mischief  arises  from  the  way  in 
which  cases  are  tried.  And  for  this  both  bench  and  bar 
are  more  or  less  responsible. 

Theoretically  a  jury  case,  on  a  common-law  issue,  in- 
volves few,  and  generally  single,  issues,  on  which,  when  the 
testimony  is  in,  and  the  facts  fairly  presented,  the  decision 
can  be  made  speedily  when  the  jury  are  informed  of  the 
law.  It  is  safe  to  say  that  there  are  few  cases  that  cannot 
be  tried  adequately  in  a  very  few  hours.  It  is  equally  safe 
to  say  that  every  very  long  trial  is  almost  sure  to  be  deter- 
mined upon  a  vague  notion  of  the  general  equities,  or  a 
guess  at  what  the  judge  thinks  of  it,  rather  than  upon  a 
clear  view  of  the  facts.  And  long  trials  generally  result 
from  allowing  prolix  interlocutory  arguments  which  ought 
not  to  be  allowed,  and  from  a  very  censurable  practice  of 
trying  experiments,  and  endeavoring  to  entrap  the  court 
into  rulings  upon  which  error  will  lie.  This  last  abuse 
would  be  effectually  dealt  with  by  introducing  the  improve- 
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ment  in  practice,  before  referred  to,  of  using  some  discretion 
in  not  allowing  new  trials  for  technical  errors  that  have  done 
no  harm.  Another  source  of  evil  is  in  the  practice  concern- 
ing requests  to  charge. 

It  is  an  unfortunate  custom  in  some  courts  to  allow  a  law- 
yer to  talk  on  any  subject  as  long  and  as  often  as  he  chooses. 
And  it  is  likewise  unfortunate  that  some  men,  occasionally 
from  superabundant  caution,  and  sometimes  from  ugliness 
or  stupidity,  deem  it  proper  to  object  to  nearly  every  ques- 
tion propounded  to  a  witness  by  their  adversaries,  and  to 
make  what  they  imagine  is  an  argument  upon  it.     It  is  need- 
less to  say  that  on  a  multitude  of  such  questions  there  is  no 
room  for  anything   but    pettifogging.     These    interruptions 
have  the  necessary  effect  of  interpolating  into  the  course  of  the 
testimony  so  many  extraneous  things   that  when  a  witness 
leaves  the  stand   no  one  is  quite  certain  what  he  has  sworn 
to,  and  the  most  tenacious  memory  will  be  at  fault.     This 
mischief  is  rather  aggravated  than  lessened  by  a  course  which 
has  now  become  general  of  trusting  to  stenographers  to  keep 
all  the  minutes.     Courts  that  will  listen  by  the  hour  to  twad- 
dle on  clear  questions  of  evidence  are  impatient  of  any  delay 
of  counsel  in  making  their  own  minutes,  and  judges  entirely 
dispense  with  taking  down  anything.     Whenever  a  contro- 
versy arises  as  to  what  has  occurred,  recourse  must  be  had 
to  the  short-hand   writer,  who  may  or  may  not  be  able  to 
answer  queries  that  involve  some  professional  skill.     Counsel, 
whenever  in  doubt,  will  put  a  question  which  may  already 
have  been  put  and  answered  repeatedly,  and  thus  add  to  the 
confusion. 

It  is  the  experience  of  most  lawyers  that,  except  on  some 
vital  question  on  which  main  issues  depend,  the  argument 
of  the  admissibility  of  testimony  may  be  wisely  omitted  dur- 
ing a  trial.  Except  on  very  important  issues,  less  harm  is 
done  by  allowing  doubtful  but  possibly  irrelevant  questions 
to  be  answered  than  by  spending  time  in  discussing  them, 
and  thus  leading  the  jury  to  imagine  they  are  of  consequence 
And  most  judges  discover  that,  upon  a  majority  of  the  ques- 
tions of  evidence  raised  on  a  trial,  they  can  trust  as  well  to  their 
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sagacity  and  good  sense  on  a  first  impression  as  to  a  long  ar- 
gument.    Of  course  no  universal  rule  can  be  applied ;  but 
Avrong  rulings  and  wrong  verdicts  are  much  more  frequent 
>vhere  judges  open  the  door  wide  to  useless  discussions  than 
M^here  they  discourage  such  needless  interruptions  as  tend  to 
confound  the   testimony  and  obscure  the   issues  before  the 
jury.     And  many  an    unfortunate  defendant    has  rued  the 
day  when  his  counsel,  instead  of  bringing  an  action  for  dam- 
ages to  as  speedy  and  quiet  an    exit  as  possible,  has  been 
ambitious  to  make  a  cause  cilcbre  out  of  a  controversy  that 
never  should  have  been  provoked,  and  has   led  the  jury  to 
make  him  pay  roundly  for  the  glory. 

Not  the  least  difficulty,  both  before  juries  and  appellate 
courts,  is  in  the  way  in  which  the  law  is  laid  before  the  jury. 
In  an  average  case  the  matter  is  usually  in  a  narrow  com- 
pass, and  instructions,  if  clear  and  confined  to  the  enquiries 
properly  involved,  need  not  be  prolix.  But  many  counsel 
deem  it  proper  to  prepare  long  lists  of  requests  to  charge, 
ringing  numerous  changes  on  the  same  idea,  and  very  fre- 
quently clothing  that  idea  in  such  shreds  and  patches  of 
technical  language  that,  whether  granted  or  denied,  the  jury 
would  be  none  the  wiser.  It  is  worse  than  useless  to  dis- 
course to  a  jury  in  the  language  of  the  law-books.  Even 
learned  lawyers  will  dispute  concerning  the  force  of  legal 
maxims  and  phrases.  The  purpose  of  associating  a  judge 
with  a  jury  is  to  enable  him  to  teach  them  in  plain  English 
what  rules  of  law  belong  to  the  controversy.  But  if  he  at 
his  own  instance,  or  on  the  request  of  counsel,  discourses  to 
them  in  phrases  which  do  not  belong  to  the  common  knowl- 
edge, he  can  only  fail  to  mislead  them  by  leaving  them  hope- 
lessly confounded.  In  such  a  case,  if  they  trust  to  their  own 
sense  of  justice,  they  may,  and  generally  will,  render  a  right- 
eous verdict.  But  such  chances  are  not,  after  all,  a  very  safe 
reliance. 

Having  referred  to  some  of  the  difficu»lties  in  the  way  of 
making  jury  trials  what  they  ought  to  be,  the  question 
how  these  difficulties  can  be  dealt  with  practically  is  a  serious 
and  troublesome  one,  more  easily  put  than  answered.     It  is 
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one,  however,  which  it  will  do  no  harm  to  consider  in  an  im- 
perfect way.  Law  reforms  are  never  the  result  of  single 
schemes,  and  are  never  very  wise  unless  maturely  considered 
in  many  lights. 

To  begin  at  the  proceedings  by  which  redress  is  sought 
against  wrong  judgments,  we  shall  see  at  once  that  most  of 
the  improvements  we  can  hope  for  must  be  confined  to  affairs 
in  the  trial  court.     But  this  is  not  altogether  so. 

The  jury  system  would  be  of  no  use  whatever  if  any  court 
could  so  review  the  verdict  as  to  change  its  effect  without 
granting  a  new   trial.      When  a  case  is  tried  by  jury  the 
verdict  must  in  all  cases  determine  the  final  rights  of  the 
parties.     The  Constitution  of  the  United  States  has  expressly 
forbidden  the  courts  of  the  Union  from  reviewing  verdicts 
on  the  facts.     And  this  principle  underlies  the  jury  system 
everywhere.      Our    legal    polity,    however,    does    provide 
for  setting  aside  wrong  verdicts,  when   found  by  the  trial- 
court  to  be  against  the  law  and  the  evidence.      The  powers 
of  those  courts  in  this  regard  are  quite  as  great  as  they  ought 
to  be,  and  are  probably  as  well  guarded  as  is  reasonably 
practicable.      It  would  not  be  desirable  to  allow  resort  to 
courts  which  have  not  seen  either  jury  or  witnesses,  to  review 
the  conduct  of  the  panel,  because  nothing  can  reproduce  on 
paper  the  whole  surroundings  of  the  case ;  and  the  written 
report  of  the  best  short-hand  writer  could  not  enable  any 
one  to  see  the  manner  of  the  witnesses,  their  age  and  consti- 
tution, to  hear  their  tones   and   mark  their  hesitations  and 
delays,  their  cunning  or  simplicity,  their  pertness  or  gravity, 
their  little  outbursts  of  temper  or  the  provocation  thereto, 
equally  unseen,  from  counsel  whose  manner,  whether  civil  or 
uncivil,  is  never  delineated.     But  sometimes  even  in  our  day 
the  verbatim  report  of  a  civil  or  criminal  trial  will  show,  as 
plainly  as  we  see  in  the  faithful  pages  of  the  great  state 
trials,  an   atmosphere,  almost   visible,  of  public  excitement 
which  has  evidently  driven  judge,  jury,  and  counsel  into  the 
place  of  vindictive  pursuers,  and  turned  a  legal  proceeding 
into  a  bitter  persecution.     When  such  an  epidemic  prevails, 
the  victim,  whether  guilty  or  innocent,  can  only  be  grateful 
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that  lynch  law  has  taken  a  course  which  may  possibly  give 
him  good  grounds  of  error;  for  justice  does  generally  so  far 
vindicate  herself  as  to  make  it  difficult  for  any  official  to  com- 
mit a  moral  wrong  without  committing  a  palpable  blunder  in 
law.  It  cannot  justly  be  said  that  there  is  much  of  this  sort 
of  sinning  in  American  courts,  but  it  is  far  from  being  un- 
known. And  it  is  very  certain  that  no  legislation  can  be 
devised  which  will  remedy  such  exceptional  evils.  Only 
cooling  time  can  restore  judicial  and  popular  equilibrium. 

Some  very  able  jurists  have  urged  the  propriety  of  allow- 
ing courts  of  appeal  to  grant  new  trials  on  the  facts  for 
errors  of  the  jury.  It  would  certainly  be  a  very  great  inno- 
vation, and  one  which,  according  to  the  general  experience, 
would  be  extremely  dangerous. 

But  there  is  great  force  in  the  suggestion  often  made  that 
just  verdicts  are  often  compelled  by  law  to  be  set  aside  on 
error,  merely  because  of  some  rulings  on  testimony  or  the 
law  of  the  case,  which  probably  made  no  change  whatever 
in  the  inevitable  result.  As  already  suggested,  the  new 
English  practice  seems  to  put  the  appellate  court  as  far  as 
possible  in  the  same  position  for  hearing  the  points  in  the 
cause  as  the  court  below  would  have  occupied  on  a  motion 
for  a  new  trial.  This,  indeed,  has  led  also  to  considering 
the  correctness  of  the  verdict  on  the  weight  of  evidence. 
Pumell  V.  Great  Western  Ry.  Co.,  Law  Rep.  i  Q.  B.  D.  636 ; 
Hunt  V.  The  City  of  London  Real  Property  Co.,  Law  Rep. 
3  Q.  B.  D.  19.  But  upon  the  review  of  law  questions  the 
power  of  exercising  a  wider  discretion  is  worth  considering. 

On  a  common-law  writ  of  error  the  general  practice  has 
been  to  reverse  when  error  has  been  clearly  made  out, 
unless  it  is  apparent  no  harm  was  done  by  the  erroneous 
ruling.  If  any  mischief  was  reasonably  conceivable,  there 
was  a  reversal  unless  the  case  plainly  negatived  it. 

Probably  this  as  a  general  rule  is  not  a  bad  one.  But, 
unfortunately,  in  considering  what  harm  has  been  done,  the 
action  by  and  before  the  jury  is  mostly  ignored.  The  case 
may  show  so  plainly  the  moral  justice  of  the  verdict,  and 
the  appellate  judges,  as  men  of  sense,  may  be  so  completely 
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convinced  that  no  good  will  come  of  a  reversal,  that  they 
cannot  help  feeling  there  is  some  hardship  in  undoing  what 
they  believe  to  be  well  done.  It  is  worthy  of  reflection 
whether  their  discretion  ought  not  to  be  enlarged  in  this  mat- 
ter, so  as  at  any  rate  to  save  the  necessity  of  doing  manifest 
injustice. 

It  is  all  very  well  to  lay  down  legal  laws  and  presump- 
tions, and  to  adhere  to  them  with  reasonable  closeness.  No 
court  has  a  right  to  arbitrarily  forsake  the  ancient  ways  of 
the  law  until  the  legislature  has  opened  the  gates.  But  the 
ancient  ways  are  not  perfect.  And  it  is  always  prudent  to 
seek  amendments  when  a  doctrine  as  laid  down  is  felt  to  be 
delusive.  While  we  are  bound  to  presume  that  jurors  are 
intelligent  and  sensible,  it  is  not  desirable  to  make  that  pre- 
sumption so  absolute  as  to  give  no  relief  when  they  are 
otherwise  in  fact  in  a  particular  case.  And  on  the  other 
hand,  when  the  facts  seem  to  lead  to  only  one  fair  conclu- 
sion, and  the  jury  have  agreed  upon  that  conclusion,  it  is 
rather  hard  on  justice  to  set  aside  that  just  judgment  be- 
cause the  court  has  wrongly  admitted  or  excluded  some  tes- 
timony which  would  not  have  changed  the  result,  or  given 
some  wrong  ruling  which  the  jury  have  manifestly  disre- 
garded. While  legally  an  appellate  court  cannot  say  how 
the  jury  would  have  acted  if  correctly  instructed,  the  record 
often  furnishes  means  of  giving  a  safe  guess  at  it. 

Lawyers  and  judges,  when  not  acting  professionally, 
know  quite  as  well  as  other  men  know  that  jurors,  as  a 
matter  of  fact,  are  frequently  more  anxious  to  find  out  what 
the  judge  thinks  of  the  merits  than  solicitous  to  follow  him 
in  his  legal  teachings;  and  that  their  decisions  of  fact  are 
seldom  governed  by  any  rulings  that  are  not  plain  and  sim- 
ple, nor  always  by  those.  And  they  know  quite  as  well 
that  many  judges  and  laymen  of  sound  sense  and  wisdom 
will  reach  safe  conclusions,  and  perhaps  lay  down  safe  gen- 
eral directions,  when  the  reasons  which  they  give,  and  much 
of  their  line  of  argument,  will  not  bear  investigation.  When 
such  a  judge  (whose  value  most  communities  perfectly  appre- 
ciate) instructs  a  jury  in  his  own  possibly  illogical,  but  never- 
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"theless  practically  effective,  way,  and  the  case  comes  to  a 
righteous  conclusion  thereby,  it  is  desirable  that  the  judg- 
ment should  stand.     And  when  attempts  are  made  by  legis- 
lation  to    reach   valuable    results    by    correcting   what   has 
turned  out  to  be  injurious,  there  is  no  wisdom  in  professing 
to  act  on  pretended  and  not    really  believed  assumptions. 
It  is  of  very  little  use  to  go  through  the  form  of  an  attempt 
to  conceal  what  is  generally  known,  or  to  frame  plans  on 
theories  that  no  one  has  faith  in.      A  little  more  liberty  to 
act  upon  the  facts  of  human  nature  as  they  exist  would  not 
only  enable  courts  to  avoid  clumsy  fictions  in  their  attempts 
to  do  justice,  but  would  also  secure  more  complete  justice 
where  now  no  fiction  can  save  it. 

Those  mischiefs  which  spring  from  a  failure  in  the  jury 
system  to  reach  correct  verdicts  are  by  no  means  hopeless. 
But  here,  again,  relief  can  only  be  had  by  acknowledging  the 
truth.  If  we  persist  in  applying  in  the  court-room  the 
hustings  theory  that  reading  and  writing,  with  all  wisdom, 
come  by  nature,  and  that  every  man  whom  in  our  reckless 
generosity  we  allow  to  dispose  of  our  common  interests  at 
the  ballot-box  can  be  trusted  to  manage  our  private  in- 
terests in  the  jury-box,  we  must  take  the  consequences.  In 
many  places  the  statutes  assume  no  such  thing,  and  if  faith- 
fully carried  out  would  give  us  very  good  juries.  There  are, 
however,  real  difficulties  in  obtaining  this  result.  Some  of 
these  deserve  attention,  and  their  causes  may  perhaps  be 
partially  determined. 

One  of  the  prime  difficulties  is  found  in  the  dislike  which 
our  best  citizens  have  of  serving  on  juries.  This  is  found  in 
large  cities  and  in  populous  counties  more  than  elsewhere. 
From  this  it  may  be  inferred  that  one  objection  arises  from 
the  amount  of  time  demanded  of  our  jurymen.  It  is  an  un- 
just and  heavy  burden.  Compelling  the  same  panel  to  serve 
through  a  long  term  of  court  interferes  oppressively  with 
private  business.  Men  who  would  not  object  to  doing  their 
share  cannot  submit  to  this  large  exaction  without  doing 
more  than  their  share.  And  inasmuch  as  in  every  com- 
munity there  are  some  very  good  men  to  whom  at  times  the 
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small  pittance  of  compensation  is  welcome,  and  some  men 
not  so  good  who  also  care  for  the  pay,  it  somehow  happens 
that  a  large  proportion  of  the  names  drawn  consists  of  these 
two  classes,  the  last  and  most  undesirable  sometimes  pre- 
dominating. There  is  no  great  difficulty  in  procuring  excel- 
lent men  as  grand  jurors.  Here  the  service  is  shorter,  the 
business  conducted  more  independently  of  restraint  and 
court-room  annoyances,  and  the  office  is  for  some  reason 
considered  more  respectable,  though  why  is  not  apparent. 

It  would  seem,  then,  that  something  might  be  done  by 
making  the  position  of  petit  jurors  more  pleasant  and 
desirable.  Policy  and  justice  both  require  that  no  one 
should  be  allowed  to  serve  as  a  juror  who  is  not  both  intelli- 
gent and  familiar  with  the  jury  system,  and  it  is  not  impos- 
sible to  measurably  secure  this.  A  decided  advantage 
would  be  found  in  a  more  frequent  resort  to  special  juries  in 
important  cases.  Men  would  cheerfully  serve  on  single 
cases,  and  could  be  selected  for  their  peculiar  fitness.  Se- 
lected juries  rarely  disagree,  and  are  generally  reasonable. 
Counsel  can  try  cases  before  them  much  more  comfortably. 
It  is  not  necessary,  and  probably  would  not  be  wise,  to  have 
the  whole  power  of  selection  vested  in  the  summoning 
officer.  There  would  usually  be  no  difficulty  in  getting  an 
agreement  upon  a  list  of  names  from  which  the  panel  may 
be  taken,  and  the  convenience  of  particular  persons  could 
thus  be  consulted.  While  this  practice  may  not  be  possible 
in  all  cases,  it  is  sufficiently  so  for  those  where  it  is  most 
essential  to  have  well-qualified  jurors.  On  the  score  of 
economy  there  could  be  no  great  difference. 

By  special  juries  it  is  not  meant  to  suggest  that  anoma- 
lous tribunal  which  some  persons  have  advocated  —  a  board 
of  permanent  experts.  If  there  is  any  one  element  of  the 
jury  system  more  important  than  the  rest,  it  is  that  jurors 
are  not  permanent  officers,  and  are  free  from  the  habit  which 
besets  all  permanent  tribunals,  of  disposing  of  facts  in  classes, 
and  not  on  their  individual  merits.  They  are  expected  to 
come  to  a  trial  free  from  any  such  fixed  notions  as  would 
decide  the  merits,  or  any  part  of  them,  in  one  way  rather  than 
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smother.  A  specialist  who  is  not  one-sided,  and  pugna- 
ciously so,  is  rare. 

But  among  business  men,  and  those  engaged  in  various 
callings  giving  them  a  diversified  experience,  the  mind 
becomes  familiar  with  business  usages  and  with  human  con- 
duct, in  such  a  way  as  to  lead  to  a  more  just  judgment  than 
can  be  expected  of  narrower  men.  They  do  not  need  the 
explanation  of  conduct  or  dealings  that  to  others  may  be 
incomprehensible.  And  when  testimony  is  given  upon  sub- 
jects of  business  they  have  no  trouble  in  following  or  apply- 
ing it.  Most  counsel,  in  the  course  of  their  practice,  have 
occasionally  known  juries  to  disagree,  or  to  bring  in  a  pre- 
posterous verdict  astonishing  both  parties,  which  has  come 
from  the  assumption  all  round  that  they  understood  what 
they  have  not  understood  at  all.  Men  are  not  rare  who 
know  nothing  about  negotiable  paper,  or  the  respective  lia- 
bilities of  parties  under  it,  and  go  into  the  jury-room  unin- 
formed, because  court  and  counsel  have  not  understood  that 
what  was  simple  to  them  could  possibly  be  anything  else  to 
others.  Juries  will  sometimes  figure  up  the  value  of  land  or 
other  property  by  assuming  that  year  in  and  year  out  it  will 
produce  its  maximum,  and  that  the  products  will  sell  at  pres- 
ent maximum  prices.  They  will  imagine  that  ships  at  sea, 
in  calm  or  storm,  run  in  lines  as  fixed  as  iron  rails  on  land, 
and  that  responsibility  for  collisions  and  wrecks  is  governed 
by  as  rigid  rules  as  if  every  movement  were  coolly  foreseen 
and  calculated.  This  is  less  to  be  wondered  at  when  able 
jurists  get  completely  at  sea  in  such  controversies,  and  take  in 
with  implicit  faith  the  testimony  of  witnesses  who  narrate 
impossibilities  with  perfect  impunity. 

There  are  not  many  subjects  on  which  intelligent  mer- 
chants and  mechanics  cannot  be  safely  trusted  to  deal  with 
testimony  on  any  kind  of  business  controversies ;  and  in  cases 
requiring  more  special  knowledge,  the  ordinary  practical  man 
interested  in  such  pursuits  is  usually  safer  than  the  more 
scientific  person  who  is  less  familiar  with  their  every-day 
workings. 

But  when  we  see,  as  we  do  too  often,  jurymen  who  are 
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dead  failures  in  all  departments  of  life  —  not  from  misfortune, 
but  from  stupidity  —  and,  like  all  other  fools,  having  a  great 
conceit  of  their  own  sagacity ;  when  we  find  that  testimony 
given  by  witnesses  of  one  nationality  has  made  no  impres- 
sion on  jurors  of  another;  that  commercial  and  mechanical 
problems  are  given  to  be  worked  out  by  men  who  can  hardly 
sign  their  names,  or  who  do  not  comprehend  the  mechanical 
principles  of  a  beetle  and  wedge  or  a  grindstone,  and  slan- 
der suits  submitted  to  those  who  indulge  in  the  grossest 
speech  and  think  nothing  of  it,  we  cannot  avoid  feeling  that 
there  is  rather  too  much  chance,  and  too  little  care,  in  filling 
jury  lists  and  summoning  panels. 

But  the  difficulty  remains  that  jury  service  is  generally 
unwilling  service  when  rendered  by  the  most  competent 
jurors ;  and  while  this  continues  to  be  so  it  will  be  very  hard 
to  get  them  in.  As  already  suggested,  the  laws  are  better 
than  their  enforcement ;  and  when  there  are  persons  anxious 
to  serve,  and  others  anxious  to  avoid  serving,  some  method 
is  usually  found  to  gratify  both,  without  detection.  When  the 
service  itself  becomes  more  satisfactory,  public  spirit  will  be 
far  more  likely  to  overcome  this  reluctance. 

A  great  deal  of  the  prejudice  against  serving  arises  out 
of  the  unsatisfactory  company  into  which  men  are  thrown. 
More  of  it  comes  from  the  weariness  of  sitting  day  after  day 
in  cases  protracted  by  so  many  useless  objections  and  ha- 
rangues that  the  jury  is  only  now  and  then  called  upon  to 
listen  to  testimony  in  detached  morsels,  and  with  answers 
separated  at  great  intervals.  The  remedy  for  this  is  largely  in 
the  hands  of  the  courts.  They  can  refuse  to  indulge  long- 
winded  nonsense  upon  plain  questions,  and  keep  within 
bounds  prolixity  and  impertinent  digressions.  They  can 
effectually  discountenance  many  abuses  in  the  examination 
and  cross-examination  of  witnesses.  They  can  make  the  con- 
duct of  a  jury  trial  quiet  and  respectable.  When  a  case  is 
fairly  tried  by  counsel  who  have  the  qualities  of  lawyers 
and  gentlemen,  and  the  capacity  to  say  what  has  to  be  said 
with  reasonable  conciseness,  no  one  ever  hears  jurymen  com- 
plain of  weariness,  or  is  mortified  by  nodding  listeners.     But 
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it  is  not  in  human  nature  to  bear  contentedly  such  inflictions 
as  all  of  us  have  sometimes  witnessed.  If  it  were  not  for  the 
bad  eminence  of  the  two  Tichborne  trials,  in  which  every  pos- 
sible abuse  seems  to  have  been  multiplied,  it  might  have 
been  supposed  that  much  of  the  mischief  complained  of  grew 
out  of  our  free  and  easy  American  carelessness.  But  after 
those  unseemly  performances,  which  were  never  equalled  in 
this  country,  and  it  is  to  be  hoped  can  never  be  excelled 
anywhere,  we  may  rest  assured  that  jury  trials  here,  as  else- 
where, may  be  made  very  much  what  court  and  bar  choose 
to  have  them. 

It  is  a  mistake  to  suppose  that  there  is  no  interest  to  a 
juryman  in  listening  to  a  cause  tried  as  it  should  be,  before 
an  intelligent  panel.  In  such  cases  it  is  an  agreeable  variety 
in  a  business  man's  life.  It  is  only  when  too  great  drafts  are 
made  upon  his  valuable  time,  and  when  he  feels  that  the 
trial  itself  is  unprofitably  tedious,  that  he  grudges  this  citi- 
zen's service.  To  some  men  there  is  great  fascination  in  it. 
A  man  must,  however,  be  very  well  balanced  to  have  coun- 
sel  willing  to  see  him  continuously  sitting  in  their  cases. 
There  are  some  such  men  who  are  always  well  regarded. 
But  the  stock-juror,  even  where  he  is  not  personally  objec- 
tionable,  is  quite  apt  to  get  his  prejudices  and  preferences 
among  counsel,  and  to  form  his  conclusions  without  much 
regard  to  the  evidence.  It  is  better  for  everybody  that  no 
one  should  serve  too  often. 

It  is  also  a  mistake  to  suppose  that  public  opinion  de* 
mands  any  radical  change  of  the  jury  system.  It  is  doubt- 
ful whether,  even  at  its  worst,  it  is  responsible  for  as  much 
mischief  as  it  prevents.  But  it  is  important  to  trace  abuses 
to  their  real  causes,  and  find  out  who  and  what  may  justly 
be  blamed  for  their  existence.  Most  of  our  social  troubles 
are  largely  due  to  our  laxity  in  not  compelling  attention  to 
fitness  for  duties  that  require  something  more  than  human 
nature  and  legal  majority  to  perform  them.  But  not  a  little 
of  the  trouble  in  regard  to  juries  comes  from  the  habit  of 
wasting  time  in  courts.  Thirty  or  forty  years  ago,  when 
business  was  small  and  time  not  so  precious,  a  lawyer  some- 
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times  got  great  popular  reputation  by  his  capacity  to  use  up 
two  or  three  days  in  a  single  speech.  Yet  even  then  it  was 
not  common  in  any  court  to  spend  hours  in  discussing^  ques- 
tions of  testimony,  and  many  closely-written  pages  in  obscur- 
ing legal  propositions  to  be  laid  before  juries.  Every  court 
may  listen  profitably  to  what  is  instructive.  But  a  msLJonty 
of  legal  questions  can  be  presented  briefly  as  effectively  as 
by  much  repetition  and  hair-splitting.  Few  good  lawyers 
care  to  waste  their  words.  Prolixity  is  usually  (though  not 
always)  emptiness.  Even  cross-road  pettifoggers  are  usually 
too  wary  to  keep  justice  and  jury  beyond  a  single  sundown. 
We  may  be  sure  that  until  jury  trials  are  shortened  it  will 
be  very  difficult  to  improve  them. 

The  subject  is  altogether  too  extensive  for  one  article. 
There  are  peculiar  difficulties  in  criminal  cases,  differing"  from 
those  in  civil  cases.  There  are  peculiarities  in  the  trial  of 
different  classes  of  cases,  as  well  as  local  peculiarities.  If  it 
were  possible  for  the  same  person  to  observe  in  different 
places  long  enough  to  be  well  informed,  some  curious  and 
useful  knowledge  would  be  gained  by  it. 

But  there  is  one  consideration  too  often  overlooked.  The 
cases  wrongly  decided,  although  naturally  attracting  atten- 
tion, are  very  few  in  number  compared  with  those  rightly 
decided.  The  causes  of  mischief  in  those  cases  may  be 
correctly  inferred,  but  the  operation  of  the  defects  has  been 
unduly  magnified.  And  it  is  certainly  gratifying  that  there 
is  so  much  intelligence  and  sense  of  justice  in  bodies  of  men 
who  in  some  localities  are  not  chosen  with  any  special  care 
or  enquiry  into  their  fitness.  The  average  juror  is  infinitely 
better  fitted  for  his  particular  duties  than  the  average  incum- 
bent of  many  public  functions  is  for  those  which  he  has 
assumed.  But  that  is  no  reason  why  there  should  be  no 
improvement  sought. 

James  V.  Campbell. 

Detroit,  Mich. 
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//.     ANOMALOUS  ENDORSEMEIVTS. 

A  makes  a  note  payable  to  the  order  of  B,  or  to  B  or  order, 
and  C  puts  his  name  on  the  back  of  it.  Such  an  endorsement 
is  anomalous ;  it  is  not  in  the  regular  mode  in  which  strictly 
commercial  endorsements  are  put  on  commercial  paper.  In 
the  usual  course,  the  name  of  B  would  appear  first  on  the 
back  of  the  note,  and  the  names  of  other  parties  would  follow 
his.  The  question  is.  What,  if  any,  is  the  liability  of  C  ?  The 
instrument,  upon  the  face  of  it,  is  ambiguous,  and,  in  deter- 
mining its  proper  construction,  resort  must  be  had  to  certain 
well-known  presumptions  and  rules  of  construction.  The 
presumption  is  always  in  favor  of  the  integrity  and  correct- 
ness of  a  transaction  until  the  contrary  is  shown.  Common 
experience  shows  that  men  generally  act  in  a  uniform  man- 
ner, and  make  their  writings  correspond  to  the  fact  as  it  is. 
Hence  a  paper  is  always  presumed  to  be  made  on  the  day 
that  it  bears  date.  For  the  same  reason  an  anomalous  en- 
dorsement is  presumed  to  have  been  made  at  the  inception 
of  the  note,  whether  the  note  is  in  the  hands  of  the  payee  * 
or  a  bona-fide  holder.' 

As  the  endorsement  is  presumed  to  have  been  made  at  the 
execution  of  the  note,  it  follows  that  it  is  presumed  to  be  for 
the  same  consideration  as  the  note  itself,  and  a  part  of  the 
contract  thereby  expressed.3  If  the  consideration  passed  to 
the  maker  alone,  the  anomalous  endorser  may  be  said  to  be 

^  Martin  v.  Boyd,  ii  N.  H.  385;  Colburn  v.  Averill,  30  Me.  310;  Powell 
V.  Thomas,  7  Mo.  440;  Klein  v.  Currier,  13  III.  237;  White  v.  Weaver,  41 
111.  409;  Parkhurst  v.  Vail,  73  111.  343;  Cook  v.  Southwick,  9  Texas,  615; 
Snyder  v.  Oatman,  16  Ind.  265. 

'  Union  Bank  v.  Willis,  49  Mass.  504;  Benthall  v.  Judkins,  54  Mass.  265; 
Way  V.  Butterworth,  108  Mass.  508 ;  Cecil  v.  Mix,  6  Ind.  478. 

3  Good  V.  Martin,  95  U.  S.  90;  Austin  v.  Boyd,  41  Mass.  64. 
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privy  to  it.  If  the  anomalous  endorser  received  a  part  of  the 
consideration,  he  may  be  said  to  participate  in  it/  But 
whether  he  was  merely  privy  to  the  consideration  or  partici- 
pated in  it  is  immaterial,  for  the  original  consideration,  what- 
ever that  may  be,  and  to  whomsoever  paid,  is  sufficient  to 
support  any  liability  that  may  be  deemed  to  be  incurred  by 
any  party  to  the  note. 

In  the  regular  course  of  business  the  place  for  a  note  after 
it  has  been  signed  by  the  maker  is  in  the  hands  of  the  payee, 
and  if  a  person  puts  his  name  on  the  back  of  it  before  its 
delivery  to  the  payee,  he  is  presumed  to  do  so  for  the  pur- 
pose of  giving  the  maker  credit  with  the  payee.  The  pre- 
sumption is  that  the  payee  would  not  accept  the  note  with- 
out an  additional  name.s  The  law,  therefore,  presumes  an 
intent  on  the  part  of  the  anomalous  endorser  to  render  him- 
self liable  in  some  form.^ 

In  determining  the  form  of  that  liability,  it  is  proper  to 
bear  in  mind  certain  rules  of  interpretation.  The  first  of 
these  is  that  the  construction  of  a  note  must  be  such  as  will 
prevent  its  failure,  and  will  give  effect  to  the  obligation  of 
each  of  the  parties  whose  names  appear  upon  it  at  the  mo- 
ment it  takes  effects  Interpretatio  chartarum  benigne  facienda 
est  ut  res  tnagis  vale  at  quant  pereat.  The  other  rule  is  that 
ambiguous  words  are  to  be  taken  as  strongly  against  the  party 
who  employs  them  as  their  sense  will  allow.  A  note  must, 
therefore,  be  made  as  favorable  to  the  payee  as  its  terms  or 
character  will  admit.^ 

It  has  been  supposed  that  the  form  of  the  liability  of  an 
anomalous  endorser  might  be  determined  on  the  presumed 
authority  of  the  payee  to  write  a  contract  over  the  signature. 
Some  have  accordingly  contended  that  the  endorser,  by  leav- 
ing the  terms  of  the  contract  indefinite,  intended  to  render 

^  McComb  V.  Thompson,  2  Minn.  139;  Norton  v.  Hall,  41  Vt  471. 

5  Marienthal  v.  Taylor,  2  Minn.  147. 

^  Moies  V.  Bird,  1 1  Mass.  436. 

7  Greenough  v.  Smeads,  3  Ohio  St.  415. 

*  Lewis  V.  Harvey,  18  Mo.  74. 
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himself  liable  in  any  way  or  manner  that  the  payee  might 
elect.9  A  blank  endorsement  is  certainly  evidence  of  an 
authority  to  write  something  over  it.  If  it  is  on  a  blank 
piece  of  paper,  it  is  an  indefinite  letter  of  credit.  But  in  the 
case  under  consideration  it  is  not  on  a  blank  piece  of  paper, 
but  on  a  piece  of  paper  that  has  something  written  thereon. 
It  cannot,  therefore,  be  considered  as  a  general  authority,  but 
is  an  authority  limited  by  the  terms  of  the  writing  and  the 
nature  of  the  transaction.'®  What  that  authority  is  can 
never  depend  upon  the  mere  pleasure  of  the  payee.  Such 
a  fluctuating  ageement  is  utterly  repugnant  to  the  cer- 
tainty required  by  the  law,  which,  for  this  reason,  takes 
upon  itself  the  construction  of  all  contracts  in  writing.  It  is 
a  fair  presumption  that  the  parties  by  the  endorsement  in- 
tended to  express  their  whole  meaning,  and  that  they  are 
content  to  acquire  no  other  rights,  and  be  subject  to  no  other 
liabilities,  than  the  law  implies  from  the  signature.  When 
the  anomalous  endorser  affixes  his  signature  to  the  note,  he 
knows  that  he  has  in  legal  contemplation  written  over  his 
name  just  what  the  law  presumes  he  intends  to  write,  and  the 
payee,  when  he  writes  out  the  contract,  has  no  authority  to 
write  anything  except  in  accordance  with  the  presumption 
of  law."  In  other  words,  the  contract  is  just  what  the  law 
presumes  it  to  be  from  the  writing  and  the  attendant  cir- 
cumstances, and  not  what  one  party  may  elect  to  make  it. 
What,  then,  does  the  law  presume  the  liability  to  be  ?  In 
the  practical  administration  of  the  law  this  is  a  very  material 
question.  If  the  presumption  is  such  that  the  anomalous 
endorser  is  liable  in  the  first  instance  to  the  payee,  the  latter 
may  merely  prove  the  signatures  to  the  note,  and  then  the 
anomalous  endorser  cannot  introduce  any  evidence  of  a  dif- 
ferent liability  unless  he  shows   the   assent   of  the  payee 


9  Barrow  v.  Lane,  5  Vt.  i6i ;  Watson  v.  Hurt,  6  Gratt  633. 

"  Essex  Co.  V.  Edmands,  78  Mass.  273 ;  Camden  v.  McKoy,  4  111.  437 ;  Web- 
ster V.  Cobb,  17  111.  459;  Hance  v.  Miller,  21  111.  636;  Lincoln  v.  Hinzey,  51 
111-  435 ;  Riddle  v.  Stevens,  32  Conn.  378. 

"  Martin  v.  Boyd,  11  N.  H.  385. 
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thereto."  If,  on  the  other  hand,  the  presumption  is  such 
that  the  anomalous  endorser  is  not  in  the  first  instance  liable 
to  the  payee,  then  the  latter  cannot  establish  a  different  lia- 
bility unless  he  shows  that  the  former  assented  thereto.*^  in 
regard  to  the  character  of  the  liability  which  the  anomalous 
endorser  may  be  presumed  to  have  incurred,  the  authorities 
are  at  variance.  The  presumption  in  some  is  that  he  is 
liable  as  an  endorser,'^  in  others  as  guarantor,'^  and  in  others 
as  surety.'^ 

A  liability  may  be  divided  into  two  parts  —  namely,  the 
mere  naked  undertaking,  and  the  rights  or  privileges  which 
attach  to  the  form  of  the  liability.  So  far  as  the  mere  under- 
taking is  concerned,  these  three  forms  do  not  differ  much 
from  each  other.     An  endorser  undertakes  to  pay  the  note  at 

"  Nash  V.  Skinner,  12  Vt.  219;  Strong  v.  Riker,  16  Vt.  554;  Chaffee  ▼. 
Memphis,  Carthage  &  Northwestern  R.  R.  Co.,  64  Mo.  193 ;  Schneider  v. 
Schiffman,  20  Mo.  571;  Carpenter  v.  Oaks,  10  Rich.  17;  Ives  v.  Bosley,  35 
Md.*  262;  Draper  V.  Weld,  13  Gray,  580;  Klein  v.  Currier,  14  lU.  237;  Heintz 
V.  Cahn,  29  III.  308. 

*3  Bacon  v.  Burnham,  37  N.  Y.  614;  Fegenbash  v.  Lang,  28  Penn.  193; 
Barto  V.  Schmeck,  28  Penn.  447 ;  Guldin  v.  Linderman,  34  Penn.  58 ;  Herrick 
V.  Carman,  12  Johns.  159;  Tillman  v.  Wheeler,  17  Johns.  326. 

'4  Herrick  V.  Carman,  12  Johns.  159;  Tillman  v.  Wheeler,  17  Johns.  326; 
Hall  V.  Newcomb,  3  Hill,  233;  Bacon  v.  Burnham,  37  N.  Y.  614;  Phelps  v. 
Vischer,  50  N.  Y.  69;  Fear  v.  Dunlap,  i  Greene  (Iowa),  331;  Taylor  v.  Mc- 
Cune,  1 1  Penn.  400 ;  Barto  v.  Schmeck,  28  Penn.  447 ;  Shenk  v.  Robeson,  2 
Grant,  372 ;  Smith  v.  Kessler,  44  Penn.  142 ;  Milton  v.  De  Gampart,  3  Ala. 
648;  Price  V.  Lavender,  38  Ala.  389;  Heath  v.  Van  Cott,  9  Wis.  516;  Kamm 
V.  Holland,  2  Oreg.  59;  Comparee  v.  Brockway,  11  Humph.  355;  Clouston  v. 
Barbiere,  4  Sneed,  336;  Thomas  v.  Jennings,  13  Miss.  627;  s.  c,  21  Miss. 
617 ;  Gwinnell  v.  Herbert,  $  Ad.  &  E.  436 ;  Crozier  v.  Chambers,  20  N.  J.  256. 

*5  Perkins  v.  Catlin,  11  Conn.  213;  Holbrock  v.  Camp,  38  Conn.  23;  Laf- 
lin  V.  Pomeroy,  11  Conn.  440;  Champion  v.  Griffith,  13  Ohio,  228;  Robinson 
V.  Abell,  17  Ohio,  36;  Camden  v.  McKoy,  4  III.  437:  Cushman  v.  Dement,  4 
111.  497;  Carroll  v.  Weld,  13  111.  682;  Firman  v.  Blood,  2  Kan.  496;  Fuller 
V.  Scott,  8  Kan.  25 ;  Riggs  v.  Waldo,  2  Cal.  485 ;  Van  Doren  v.  Tjader,  I 
Nev.  380. 

^^  Smith  V.  Gorton,  10  La.  374;  McGuire  v.  Bosworth,  i  La.  An.  248; 
Drew  V.  Robertson,  2  La.  An.  592;  McCausland  v.  Lyon,  4  La.  An.  273; 
Cooley  V.  Lawrence,  4  Mart.  639;  Guidrey  v.  Vives,  15  Mart.  659;  Strong  v. 
Riker,  16  Vt.  554 ;  Knapp  v.  Parker,  6  Vt.  642 ;  Baker  v.  Block,  30  Mo.  225 ; 
Gilpin  V.  Marley,  4  Houst.  284. 
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maturity  if  the  maker  does  not,  and  can  only  be  sued  sepa- 
rately. An  absolute  guarantor  undertakes  to  pay  the  note  at 
maturity  if  the  maker  does  not,  and  can  only  be  sued  sepa- 
rately. A  conditional  guarantor  only  undertakes  that  the 
note  shall  be  collectible  by  the  use  of  due  diligence.  A 
surety  undertakes  to  pay  the  note  at  maturity  if  the  maker 
does  not,  and  may  be  sued  jointly  with  the  maker.  The  es- 
sential diflCerence  between  the  three  forms  consists  in  the 
rights  or  privileges  attached  to  the  form.  An  endorser  is  not 
liable  unless  demand  for  payment  is  made  on  the  maker  at 
the  maturity  of  the  note,  and  due  notice  given  of  dishonor. 
A  conditional  guarantor  is  not  liable  unless  due  diligence  is 
used  to  collect  the  money  from  the  maker.  A  controversy 
in  regard  to  the  form  of  the  liability  is  generally  made  for 
the  purpose  of  obtaining  the  benefit  of  these  privileges  and 
thus  escaping  from  any  liability.  The  real  question,  there- 
fore, is  whether  the  anomalous  endorser  can  do  this  -or  not. 
An  endorsement,  in  its  technical  sense,  is  an  act  by  which 
the  title  to  commercial  paper  is  transferred,  and  the  obliga- 
tion of  the  endorser  arises  out  of  the  contract  implied  by 
the  transfer.  It  is  deemed  to  be  an  order  upon  the  maker 
to  pay  the  money  to  the  holder,  and  contains  an  iniplied 
promise  to  any  subsequent  holder  that  the  endorser  will  pay 
the  note  at  maturity  if  the  maker  does  not,  upon  receiving 
due  notice  of  dishonor.  The  right  to  receive  due  notice 
of  dishonor  is  founded  upon  mercantile  usage,  which  has  been 
adopted  by  the  law  so  as  to  conform  to  the  custom  among 
merchants.  It  is  true  that  an  endorsement  is  sometimes 
made  for  the  accommodation  of  the  holder,  but  in  theory  an 
accommodation  endorser  is  regarded  as  a  holder  who  has 
transferred  the  note  to  another.*^  It  is  manifest  that  an 
anomalous  endorsement  is  not  a  technical  endorsement.  The 
payee  alone  can  be  the  first  commercial  endorser,  for  he  is 
the  only  one  who  can  make  the  first  transfer  of  the  note.'^ 
A  consideration  of  the  promise  implied  in  a  technical  en- 
dorsement makes  the  point  still  stronger.     An  order  upon 

*7  Martin  v.  Boyd,  ii  N.  H.  385. 

'^  Essex  Co.  V.  Edmands,  78  Mass.  273 ;  Good  v.  Martin,  95  U.  S.  90. 
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the  maker  to  pay  the  money  to  the  payee  is  supererrogatory, 
as  the  maker,  on  the  face  of  the  note,  promises  to  do  that 
The  promise  implied  in  an  endorsement  is  only  to  a  subsequent 
holder,  and  is  not  available  to  the  payee.  The  custom  to 
give  notice  of  dishonor  is  a  custom  that  prevails  only  among 
those  who  have  given  currency  to  the  note  by  makings  a 
transfer  thereof,  and  the  person  who  made  the  first  anoma> 
lous  endorsement  could  not  invoke  any  custom  or  principle  of 
law  which  would  confer  the  right  on  him,  for  he  was  not  in 
any  way  connected  with  the  chain  of  title  by  which  the  note 
came  to  the  holder.  It  has  been  suggested  that  the  payee 
may  write  his  name  without  recourse  above  that  of  the  anom- 
alous endorser,  and  thus  hold  him  as  an  endorser.  At  the 
time  when  this  plan  was  first  suggested  it  was  characterized 
as  a  **  sort  of  finesse  and  shuffling  game,"  which  was  beneath 
the  dignity  of  the  law.  The  parties  certainly  never  contem- 
plate a.  resort  to  such  means  in  order  to  render  the  liability 
available.  They  deem  the  contract  complete  at  the  moment 
of  delivery,  and  the  question  as  to  their  rights  and  liabilities 
arises  on  the  contract  as  it  then  stands. 

There  is,  moreover,  another  consideration  which  is  deci- 
sive. It  is  conceded  that  the  anomalous  endorser  is  liable  in 
some  form.  There  are  three  forms  in  which  he  may  be 
made  liable.  Some  of  these  give  him  rights  and  privileges 
which  will  at  times  enable  him  to  escape  from  all  liabilit>\ 
As  the  contract  is  ambiguous,  it  must  be  construed  favor- 
ably to  the  payee  and  most  strongly  against  the  anomalous 
endorser.  Hence  he  may  be  held  as  surety,  for  this  is  the 
form  that  is  most  favorable  to  the  payee  and  gives  the  few- 
est privileges  to  the  endorser.  If  the  latter  desires  any 
other  privileges,  the  burden  is  properly  put  upon  him  to 
make  express  stipulations  for  them  at  the  time  when  he  puts 
his  name  on  the  paper. '9  The  liability  of  a  surety,  how- 
ever, is  not  in  general  a  separate  liability.  It  is  a  liability 
primarily  and  concurrently  with  the  principal.  In  the  case 
of  a  note,  the  nature  of  the  liability  necessarily  depends  upon 

'9  Chaddock  v.  Vanness,  35  N.  J.  517 ;  Good  v.  Martin,  95  U.  S.  9a 
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the  terms  of  the  contract.  If  a  party  signs  a  note  and  adds 
the  word  "surety"  to  his  name,  the  promise  contained  in 
the  body  of  the  note  applies  to  him,  and  he  is  deemed  to 
be  a  maker.  Hence  an  anomalous  endorser  may  in  many 
respects  be  treated  as  a  maker.  The  mere  position  of 
his  name  on  the  paper  is  immaterial,  for  his  signature  is 
merely  evidence  of  his  assent  to  be  bound  by  the  contract. 
He  is  liable  in  the  same  way  as  if  his  signature  was  written 
on  the  face  of  the  note  below  that  of  the  maker,  and  he  is  held 
as  a  joint  maker  or  a  joint  and  several  maker,  according  to 
the  terms  of  the  note.*® 

This  construction  of  the  endorsement  is  founded  upon 
several  presumptions.  It  has  been  presumed  that  the  en- 
dorsement was  made  at  the  inception  of  the  note.     From 

"**  Good  V.  Martin,  95  U.  S.  90;  Stoney  v.  Beaubien,  2  McMull.  313; 
Pierse  v.  Irvine,  i  Minn.  369;  Bryant  v.  Eastman,  61  Mass.  iii ;  Union  Bank 
V.  Willis,  49  Mass.  504.  It  is  difficult  to  classify  the  cases  with  accuracy,  be- 
cause the  presumption  in  favor  of  one  form  of  liability  is  frequently  liable  to  be 
changed  into  another  by  parol  evidence.  Thus,  the  presumption  in  favor  of  a 
guaranty,  as  in  Ohio,  or  in  favor  of  an  endorsement,  as  in  Mississippi,  may  be 
rebutted  by  parol  evidence  that  the  signature  was  made  for  the  purpose  of 
giving  the  maker  credit  with  the  payee,  and  then  the  anomalous  endorser  is 
deemed  to  be  a  maker,  the  same  as  in  those  states  where  he  is  presumed  to  be 
a  maker  in  the  first  instance.  Disregarding  this  distinction,  the  cases  may  be 
classified  as  follows : 

Second  Endorser  only, — Jack  v.  Morrison,  48  Penn.  113;  Schafer  v.  Farm- 
ers* Bank,  59  Penn.  144.  In  Pennsylvania  the  law  used  to  be  that  the  pre- 
sumption in  favor  of  a  liability  of  an  endorser  might  be  changed  into  a  liability 
as  guarantor  by  parol  proof  that  the  endorser  intended  to  give  the  maker  credit 
with  the  payee.  Leech  v.  Hill,  4  Watts,  448;  Taylor  v.  McCune,  11  Penn. 
460;  Kyner  v.  Shower,  13  Penn.  444;  ShoUenberger  v.  Nehf,  28  Penn.  189; 
Fegenbush  v.  Lang,  28  Penn.  193;  Barto  v.  Schmeck,  28  Penn.  447;  Shenk 
v.  Robeson,  2  Grant  Cas.  372 ;  Guldin  v.  Linderman,  34  Penn.  58 ;  Smith  v. 
Kessler,  44  Penn.  142.  The  adoption  of  a  new  statute  of  frauds  gave  the  courts 
an  opportunity  to  change  the  course  of  the  decisions  and  adopt  a  new  doctrine, 
which  seems  to  be  conceded  to  be  *' unjust,  and  contrary  to  the  honest  con- 
tract of  the  parties." 

Endorser  without  Recourse  against  the  Payee.  —  Hall  v.  Newcomb,  3 
Hill,  233;  J.  ^.,  7  Hill,  416;  Spies  v.  Gilmore,  I  N.  Y.  322;  s,  r.,  i  Barb. 
158;  Ellis  V.  Brown,  6  Barb.  282;  Waterbury  v.  Sinclair,  16  How.  Pr. 
329 ;  s,  c.f  7  Abb.  Pr.  399 ;  Moore  v.  Cross,  19  N.  Y.  227 ;  s.  c,  23  Barb. 
534;  Bacon  v.  Burnham,  37  N.  Y.  614;  Hahn  v.  Hull,  4  E.  D.  Smith, 
664;   J.  c,  2  Abb.   Pr.   352;    Phelps  v.  Vischer,   50  N.  Y.  69;    Coulter  v. 
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this  presumption  it  has  been  farther  presumed  that  the 
anomalous  endorser  was  either  privy  to  or  participated  in 
the  consideration,  and  intended  to  give  the  maker   credit 

Richmond,  59  N.  Y.  478 ;  Meyer  v.  Hibecher,  47  N.  Y.  265 ;  Clothier  v.  Adri- 
ance,  51  N.  Y.  322 ;  Gfroehmer  v.  McCarty,  2  Abb.  N.  C.  76 ;  Draper  v.  Chase 
Mfg.  Co.,  2  Abb.  N.  C.  79;  Murphy  v.  Merchants,  14  How.  Pr.  189; 
Woodruff  V.  Leonard,  8  N.  Y.  Sup.  Ct.  632 ;  Smith  v.  Smith,  37  N.  Y.  Superior 
Ct.  203;  Pierson  v.  Boyd,  2  Duer,  33;  Hall  v.  Marvin,  2  Thomp.  &  C.  420: 
Bradford  v.  Martin,  3  Sandf.  647 ;  Cottrell  v.  Conklin,  4  Duer,  45 ;  Heath  t. 
Van  Cott,  9  Wis.  516;  Cady  v.  Shepard,  12  Wis.  639;  Davis  v.  Barron,  13 
Wis.  227;  King  v.  Ritchie,  18  Wis.  554;  Gorman  v.  Ketchum,  33  Wis.  427; 
Comparee  v.  Brockway,  11  Humph.  355;  Kamm  v.  Holland,  2  Oreg.  59; 
Clouston  V.  Barbiere,  4  Sneed,  336.  This  doctrine  is  generally  adopted  in 
those  states  which  have  adopted  a  code  procedure.  The  maker  and  endorser 
are  sued  jointly.  The  theory  of  a  special  endorsement  without  recourse  is  a 
pure  fiction,  for  the  endorsement  is  treated  as  made.  Moore  v.  Cross,  19  N. 
Y.  227;  s,  r.,  23  Barb.  534;  Cady  v.  Shepard,  12  Wis.  639;  Waterbury  v, 
Sinclair,  26  Barb.  455.  FiV/^  Ellis  v.  Brown,  6  Barb.  282 ;  Comparee  v.  Brock- 
way,  II  Humph.  355.  In  Alabama  the  anomalous  endorser  is  held  liable  as 
an  irregular  endorser,  and  has  all  the  rights  and  privileges  of  a  regular  endorser. 
Milton  v.  De  Gampart,  3  Ala.  648;  Mclnnis  v.  Rabun,  I  Port.  306;  Price  v. 
Lavender,  38  Ala.  389. 

Absolute  Guarantor,  —  Camden  v.  McKoy,  4  111.  437;  Cushman  v.  De- 
ment, 4  III.  497;  Carroll  v.  Weld,  13  III.  682;  Klein  v.  Currier,  14  HI.  237; 
Heintz  v.  Cahn,  29  III.  308;  White  v.  Weaver,  41  III.  409;  Lincoln  v.  Hinzey, 
$1  111.  435;  Parkhurst  v.  Vail,  73  111.  343;  Golson  v.  Brand,  75  IlL  148;  Boyn- 
ton  V.  Pierce,  79  111.  145  ;  Firman  v.  Blood,  2  Kan.  496 ;  Fuller  v.  Scott,  8  Kan. 
496;  Needham  v.  Page,  3  B.  Mon.  465;  Kellogg  v.  Dunn,  2  Mete.  (Ky.)  215; 
Levi  v.  Mendell,  i  Duv.  77;  Arnold  v.  Bryant,  8  Bush,  668.  In  Nevada 
the  presumption  is  that  the  endorser  is  a  guarantor,  but  the  liability  cannot  be 
enforced,  for  it  is  deemed  to  be  within  the  statute  of  frauds.  Van  Doreo  v. 
Tjader,  i  Nev.  380.  This  conclusion  is  analogous  to  that  reached  in  Pennsyl- 
vania. In  California  the  endorser  is  called  a  guarantor,  but  his  rights  and 
liabilities,  including  the  right  to  receive  notice  of  dishonor,  are  precisely  the 
same  as  those  of  an  endorser.  Riggs  v.  Waldo,  2  Cal.  485 ;  'Clarke  v.  Smith, 
2  Cal.  605;  Pierce  v.  Kennedy,  5  Cal.  138;  Brady  v.  Reynolds,  13  Cal,  31; 
Ford  V.  Hendricks,  34  Cal.  673.  The  conclusion  reached  in  this  state  is 
analogous  to  that  reached  in  Alabama. 

Conditional  Guarantor,  —  Perkins  v.  Catlin,  ii  Conn.  213;  Laflin  v.  Pom- 
eroy,  11  Conn.  440;  Castle  v.  Candee,  16  Conn.  223;  Clark  v.  Merriam,  25 
Conn.  576 ;  Riddle  v.  Stevens,  32  Conn.  378 ;  Rhodes  v.  Seymour,  38  Conn.  I. 
The  decisions  in  this  state  were  influenced  by  an  early  decision  that  an  anoma- 
lous endorsement  on  a  non-negotiable  note  was  a  conditional  guaranty.  Brady 
V.  Phelps,  2  Root,  325.  After  considerable  fluctuation  (Palmer  v.  Grant,  4 
Conn.  389;  Huntington  v.  Harvey,  4  Conn.  124;  Wylie  v.  Lewis,  7  Conn.  301) 
the  law  became  settled  as  shown  in  the  above  cases. 
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i^ith  the  payee.  These  presumptions  are  not  conclusive,  but 
a.re  mere  presumptions  of  fact  which  may  be  rebutted  by 
oompetent  oral  evidence.     The  instrument  is  ambiguous  and 

Surety  or  Maker.  —  Moies  v.  Bird,  ii  Mass.  436;  White  v.  Howland,  9 
Afass.  314;  Sumner  v.  Gay,  21  Mass.  311 ;  Richardson  v.  Lincoln,  46  Mass.  201 ; 
£ryant  v.  Eastman,  61  Mass.  iii ;  Colburn  v.  Averill,  30  Me.  310;  Adams  v. 
Hardy,  32  Me.  339;  Malbon  v.  Southard,  36  Me.  147;  Leonard  v.  Wildes,  36 
Me.  265 ;  Childs  v.  Wyman,  44  Me.  433 ;  Woodman  v.  Boothby,  66  Me.  389 ; 
Martin  v.  Boyd,  11  N.  H.  385  ;  Knapp  v.  Parker,  6  Vt.  642 ;  Strong  v.  Riker,  16 
V*-  5545  Matthewson  v.  Sprague,  i   R.  L  8;  Perkins  v.  Barstow,  6  R.  L  505; 
Chaddock  v.  Vanness,  35  N.  J.  517 ;  Ackerman  v.  Westervelt,  26  N.  J.  92,  note ; 
Watkins  v.  Kirkpatrick,  26  N.  J.  82  ;  Crozier  v.  Chambers,  20  N.  J.  256 ;  Massey 
V.  Turner,  2  Houst.  79;  Gilpin  v.  Marley,  4  Houst.  284;  Sullivan  v.  Violett,  6 
Gill,  181 ;  Ives  v.  Bosley,  3$  Md.  262;  Walz  v.  Alback,  37  Md.  404;  Sittig  v. 
Birkenstack,  35  Md.  273;  j.  <:.,  39  Md.  158;  Offut  v.  Hall,  i  Cranch  C.  Ct. 
564,  572;  Rey  V.  Simpson,  22  How.  341 ;  s,  r.,  i  Minn.  380;  Good  v.  Martin, 
95  U.  S.  90;  J.  r.,  I  Col.  165;  J.  c.y  2  Col.  218;  McGee  v.  Connor,  i  Utah,  92; 
Orrick  v.  Colston,  7  Gratt  189;  Stoney  v.  Beaubien,  2  McMull.  313;  Collins 
V.   Everett,    4  Ga.  266;  Quin  v.  Sterne,  ^6  Ga.  223;    Thomas  v.  Jennings, 
13  Miss.  627;  J.  c.f  21  Miss.  617;  Cooley  v.  Lawrence,  4  Mart.  639;  Guidrey 
V.  Vives,  15  Mart.  659;  McGuire  v.  Bosworth,  i  La.  An.  248;  Penny  v.  Par- 
ham,  I   La.  An.  274;  Chorm  v.  Merrill,  9  La.  An.  533;  Syme  v.  Brown,  19 
La.  An.  147 ;  Smith  v.  Gorton,  10  La.  374 ;  Drew  v.  Robertson,  2  La.  An.  592 ; 
McCausland  v.  Lyon,  4  La.  An.  273;  Cook  v.  Southwick,  9  Texas,  615;  Carr 
V.   Rowland,    14   Texas,   275;    Killian   v.   Ashley,    24  Ark.    511;    Powell   v. 
Thomas,   7  Mo.  440;  Hooper  v.   Pritchard,  7  Mo.  492;  Perry  v.  Barret,   18 
Mo.  140;  Schmidt  V.  Schmaelter,  45  Mo.  502;  Pierse  v.  Irvine,  I  Minn.  369; 
Winslow  V.  Boyden,    i   Minn.  383;    McComb  v.  Thompson,   2  Minn.  139; 
Marienthal  v.  Taylor,  2  Minn.  147;  Robinson  v.  Bartlett,  11  Minn.  410;  Wells 
V.  Jackson,  6  Blackf.  40;  Early  v.  Foster,  7  Blackf.  35;  Harris  v.  Pierce,  6  Ind. 
162;  Cecil  V.  Mix,  6  Ind.  478;  Sill  v.  Leslie,  16  Ind.  236;  Snyder  v.  Oatman, 
16  Ind.  265;  Bright  v.  Schuer,  9  Ohio,   139;  Champion  v.  Griffith,  13  Ohio, 
228;   Robinson  v.  Abell,  17  Ohio,  36.     In  Louisiana  the  endorser  is  called  a 
surety,  but  he  is  sued  jointly  with  the  maker.     Chorm  v.  Merrill,  9  La.  An. 
533 ;   McGuire  v.  Bosworth,  i  La.  An.  248.     And  the  judgment  is  in  solido 
against  all,  and  not  proportioned  to  each.     Syme  v.  Brown,  19  La.  An.  147. 
The  cause  of  this  diversity  in  the  decisions  will  become  apparent  upon  tracing 
the  course  of  the  decisions  in  the  state  of  New  York.     In  Herrick  v.  Carman, 
10  Johns.  224,  the  note  was  made  by  Ryan,  payable  to  Lawrence,  Carman  & 
Co.,  or  order,   and  was  endorsed  to  Herrick,   who  endorsed  it  to  Carman. 
Carman  sued  Herrick  as  endorser.     It  was  held  that  evidence  was  competent 
to  show  that  Carman  was  the  mere  agent  of  the  payees  to  collect  the  note,  and 
thus  defeat  the  action,  on  the  ground  that  the  suit  was  in  substance  an  action  by 
an  endorser  against  the  endorsee.     In  Herrick  v.  Carman,  12  Johns.  159,  the 
evidence  merely  showed  that  Lawrence,  Carman  &  Co.  refused  to  sell  goods  to 
Ryan  without  security,  and  thereupon  he  got  the  endorsement  of   Herrick, 
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indefinite,  and  oral  proof  of  the  attendant  circumstances  is 
competent,  for  the  language  of  such  an  instrument  must  be 
construed  in  connection  with  the  facts,  so  as  to  give  effect  to 
the  real  intention  of  the  parties." 

gave  the  note  to  Lawrence,  Carman  &  Co.,  and  obtained  the  goods.      It  was 
not  shown  that  Herrick  endorsed  the  note  for  the  purpose  of  giving   Ryan 
credit  with  Lawrence,  Carman  &  Co.,  or  was  in  anywise  informed  of  the  use  to 
which  Ryan  meant  to  apply  the  note.     It  was  held  that  Herrick  was  not  liable 
on  that  evidence,  for  the  presumption  was  that  he  intended  to  become  the 
second  endorser,    with  all  the  rights  incident  to  that  position.     But  it  was 
remarked  that  if  it   had  appeared  that   Herrick   endorsed  the  note  for  the 
purpose  of  giving  Ryan  credit  with  Lawrence,  Carman  &  Co.,  the  endorsement 
could  have  been  treated  as  a  guaranty  to  pay  the  note  if  Ryan  did  not.     In 
Nelson  v.  Dubois,    13  Johns.   175,  it  was  shown  that  the  endorsement  was 
made  for  the  purpose  of  giving  thd'  maker  credit  with  the  payee,  and  it  was  held 
that  it  might  be  treated  as  a  guaranty.     The  same  facts  were  proved  in  Camp- 
bell V.  Butler,  14  Johns.  349,  and  it  was  again  held  that  the  endorsement  vns 
an  original  undertaking  to  pay  as  guarantor.     In  Tillman  v.  Wheeler,  17  Johns, 
326,  it  was  not  shown  that  the  endorser  knew  for  what  purpose  the  note  was 
designed,  or  that  there  was  any  promise  to  or  communication  between  him 
and  the  payee,  and  it  was  held  that  he  was  liable  only  as  second  endorser. 
But  in  Hough  v.  Gray,  19  Wend.  202,  it  was  held  that  a  party  who  signed  an 
absolute  guaranty  on  the  back  of  a  note  made  himself  a  joint  and  several 
promisor  with  the  maker.     From  these  cases  it  will  be  seen  that  at  that  time 
there  was  no  real  distinction  between  a  guarantor  and  maker  under  the  law  as 
then  declared.     In  Hall  v.  Newcomb,  3  Hill,  232 ;  s.  c,  7  Hill,  416,  it  was 
shown  that  the  endorser  knew  what  use  was  to  be  made  of  the  note  when  he 
endorsed  it.     But  in  this  case  there  was  an  additional  fact  which  had  not  been 
in  the  other  cases ;  no  demand  of  payment  had  been  made,  nor  had  notice  of 
dishonor  been  given  to  the  endorser.     It  was  held  that  he  was  liable  only  in 
the  character  of  a  strictly  commercial  endorser,  and  had  a  right  to  require 
demand  and  notice  of  dishonor.     In  this  case  a  mode  was  pointed  out  for 
making  the  liability  of  the  endorser  available.     The  payee  endorses  the  note 
specially  without  recourse,  and  then  either  he  or  any  party  to  whom  he  may 
pass   the  note   may  sue  the  anomalous    endorser,    who    cannot    have   any 
remedy  over  against  the  payee.     The  later  cases  have  adopted  this  theory. 
The  presumption  is  that  the  endorser  is  a  second  endorser.     Spies  v.  Giimore, 
I  N.  Y.  322;  s.  €.,  I  Barb.  158;  Bacon  v.  Bumham,  37  N.  Y.  614.     But  he  is 
liable  to  the  payee  upon  proof  that  he  signed  the  note  for  the  purpose  of  giving 
the  maker  credit  with  the  payee.     Moore  v.  Cross,  19  N/  Y.  227 ;  Coulter  v. 
Richmond,  59  N.  Y.  478.     The  cases  in  other  states  which  hold  the  endorser 
liable  as  guarantor  followed  the  earlier  decisions  in  New  York.     Those  which 
make  him  liable  by  means  of  a  special  endorsement  without  recourse  follow 
the  later  decisions  in  that  state. 

^'  Rey   V.    Simpson,    22   How.   341 ;  Essex  Co.    v.   Edmands,    78  Mass. 
273 ;  Wells  V.  Jackson,  6  Blackf.  40 ;  Good  v.  Martin,  95  U.  S.  90. 
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Oral  evidence  is,  therefore,  admissible  to  prove  the  time 
when  the  endorsement  was  made."  As  a  note,  like  any  other 
instrument,  takes  effect  only  from  the  date  of  its  delivery,  it 
is  immaterial  whether  the  endorsement  was  made  before  or 
after  the  maker  signed  it,  if  it  was  made  before  the  delivery 
to  the  payee.*3  Although  the  note  is  delivered  to  the  payee 
without  the  endorsement,  yet  if  the  delivery  was  not  final, 
but  merely  for  the  purpose  of  examination  and  enquiry,  or  if 
the  note  is  taken  back  within  a  few  days  with  a  request  for 
an  endorsement,  under  such  circumstances  that  the  transac- 
tion may  be  deemed  a  rescission  of  the  prior  contract  so  far 
as  to  treat  the  negotiation  as  still  open,  the  anomalous  en- 
dorser will  be  held  liable  in  the  same  manner  as  if  his  name 
had  been  on  the  note  at  the  time  when  it  was  first  handed  to 
the  payee.'^  Cases  have  arisen  where  the  endorsement  was 
not  made  until  after  the  delivery  of  the  note,  yet  under  such 
circumstances  that  it  could  be  referred  back  to  the  execution 
of  the  note  —  as,  for  instance,  where  the  anomalous  endorser 
had  agreed  to  sign  the  note  or  become  surety  for  the  maker. 
In  such  cases  he  has  been  held  liable  in  the  same  manner  as 
if  he  had  signed  the  note  originally.^5  But  if  the  endorse- 
ment is  not  made  until  after  the  delivery  of  the  note  to  the 
payee,  and  the  circumstances  are  such  that  it  cannot  be  re- 
ferred back  to  the  execution  of  the  note,  the  anomalous 
endorser  cannot  be  held  liable  as  maker,  for  he  is  not  a  party 
to  the  promise  contained  in  the  note.  His  only  liability  is  as 
a  guarantor,'*  and  as  his  agreement  cannot  be  supported  by 

^^  Pearson  v.  Stoddard,  75  Mass.  199;  Good  v.  Martin,  95  U.  S.  90;  Piersc 
V.  Irvine,  i  Minn.  369;  Sturtevant  v.  Randall,  53  Me.  149;  Klein  v.  Currier, 
14  111.  237 ;  Essex  Co.  v.  Edmands,  78  Mass.  273. 

'3  Lewis  V.  Harvey,  18  Mo.  74;  Austin  v.  Boyd,  41  Mass.  64. 

*^  Samson  v.  Thornton,  44  Mass.  275. 

'S  Leonard  v.  Wildes,  36  Me.  265 ;  Hawkes  v.  Phillips,  73  Mass.  384 ; 
Knapp  V.  Parker,  6  Vt.  642 ;  Childs  v.  Wyman,  44  Me.  433. 

^  Tenney  v.  Prince,  21  Mass.  385;  Irish  v.  Cutter,  31  Me.  536;  Beckwith 
v.  Angell,  6  Conn.  315;  Moor  v.  Folsom,  14  Minn.  340;  Badger  v.  Barnabee, 
17  N.  H.  120;  Sandford  v.  Norton,  14  Vt.  228;  s,  c,  17  Vt.  285;  Melomey 
V.  Stanley,  62  Mass.  85;  Howe  v.  Merrill,  59  Mass.  80;  Horton  v.  Manning, 
37  Texas,  23;  Dibble  v.  Duncan,  2  McLean,  553;  Carver  v.  Walker,  5  Mass. 
546;  Champion  v.  Griffith,   13  Ohio,  228.     F«</^  Sylvester  v.  Downer,  20  Vt. 

355- 
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the  original  consideration  of  the  note,  there  must  be  proof 
of  some  other  consideration  in  order  to  make  it  binding.^ 
It.  has  also  been  held  that  oral  testimony,  to  prove  that  the 
endorsement  was  not  made  until  after  the  delivery  of  the 
note,  is  competent  even  as  against  a  bona-fide  holder.** 

In  respect  to  the  consideration  of  the  note,  the  anomalous 
endorser  may  show  a  failure  of  consideration  or  an  illegalit)- 
of  consideration,  or  take  any  other  defence  which  can   be 
taken  by  a  person  who  has  signed  an  ordinary  note  upon  its 
face  as  maker."^     But  if  there  was  a  valuable  consideration 
for  the  note,  it  is  immaterial  whether  the  anomalous  endorser 
participated  in  the  consideration  by  receiving  any  part  of  it  or 
not.3°     Even  an  antecedent  indebtedness  between  the  maker 
and  the  payee  is  sufficient.^'     The  mere  fact  that  the  endorse- 
ment was  made  at  the  inception  of  the  note  is  not  conclusive 
evidence  that   it   was  made  for  the  purpose  of  giving   the 
maker  credit  with  the  payee.     It  may  have  been  made  for 
the  purpose  of  giving  the  payee  credit  with  another  person, 
and  thus  getting  the  note  discounted  or  inducing   another 
person  to  accept  it.     The  note  itself  may  be  an  accommo- 
dation note,  or  a  note  founded  upon  a  good  consideration 
between  the  parties ;  but  in  either  case,  as  between  the  payee 
and  the  anomalous  endorser,  there  is  no  consideration  for  anv 
liability  of  the  latter  to  the  former,  and  any  third  person  can- 
not enforce  any  liability  except  that  which  appears.     Oral 
testimony  is  admissible  between  the  parties  to  show  the  pur- 
pose for  which  the  endorsement  was  made, 3^  and  if  the  payee 
wrote  his  name  above  the  endorsement  when  he  passed  it  to 

'7  Tenney  v.  Prince,  2i  Mass.  385;  Badger  v.  Barnabee,  17  N.  H.  120: 
Howe  V.  Merrill,  59  Mass.  80;  Klein  v.  Currier,  14  III.  237;  Melomcy  v. 
Stanley,  62  Mass.  85. 

^^  Way  V.  Butterworth,  108  Mass.  509. 

"9  Riley  v.  Gerrish,  63  Mass.  104. 

30  Good  V.  Martin,  95  U.  S.  90;  j.  r.,  2  Col.  218;  Carroll  v.  Weld,  13  III. 
682;  Heintz  v.  Cahn,  29  111.  308;  Rich  v.  Hathaway,  18  111.  548;  Klein  v. 
Currier,  14  III.  237 ;   Riggs  v.  Waldo,  2  Cal.  485 ;  Parkhurst  v.  Vail,  73  III. 

343- 

3'  Chaddock  v.  Vanness,  35  N.  J.  517;  Mathewson  v.  Sprague,  i    R.  I.  8; 

Moies  V.  Bird,  li  Mass.  430;  Austin  v.  Boyd,  41  Mass.  64. 

3'  Patch  V.  Washburn,  82  Mass.  82 ;  Baker  v.  Martin,  3  Barb.  634 ;  Lewis 

V.  Harvey,  18  Mo.  74;  Kuntz  v.  Tempel,  48  Mo.  71. 
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another,  the  latter  cannot  introduce  oral  testimony  to  show 
that  the  anomalous  endorser  is  liable  in  any  other  capacity 
than  as  second  endorser. ^^ 

In  all  the  cases  that  have  been  considered  thus  far  the  ad- 
mission of  oral  evidence  was  limited  to  the  attendant  circum- 
stances for  the  purpose  of  proving  that  the  contract  of  the 
anomalous  endorser  was  not  supported  by  the  original  con- 
sideration of  the  note.  In  other  words,  the  object  of  the  evi- 
dence has  been  merely  to  affect  the  consideration,  and  this  is 
in  accordance  with  settled  principles  of  law.  The  evidence 
has  been  limited  to  the  time  and  purpose  of  the  endorsement, 
and  when  these  have  been  ascertained  the  ambiguous  con- 
tract has  been  construed  in  connection  with  them.  A  n\ore  im- 
portant question  remains  for  consideration.  Is  oral  evidence 
admissible  for  the  purpose  of  showing  a  contract  different  from 
that  which  the  law  implies  from  the  writing  and  the  attend- 
ant circumstances  ?  It  is  manifest  that  the  admission  of 
such  evidence  would  introduce  the  greatest  uncertainty. 
There  would  then  be  no  certain  rule  governing  the  liability 
of  an  anomalous  endorser.  One  jury  might  find  that  he  was 
not  liable  as  maker,  another  that  he  was  not  liable  as 
guarantor,  and  a  third  that  he  was  not  liable  as  endorser; 
and  thus  by  successive  juries  he  would  be  absolved  from  all 
liability.  This  uncertainty  is  repugnant  to  the  law,  and  in- 
consistent with  the  confidence  which  ought  to  be  given  to 
commercial  paper.  There  is  also  another  argument  which 
leads  to  the  same  conclusion.  If  the  contract  by  which  the 
anomalous  endorser  is  made  liable  for  the  debt  of  another 
rests  upon  oral  testimony,  it  is  within  the  statute  of  frauds ; 
but  if  the  contract  rests  upon  the  legal  construction  of  the 
writing,  it  is  not  within  this  statute.^*     The  better  doctrine, 


33  Pierce  v.  Mann,  34  Mass.  244 ;  Clapp  v.  Rice,  79  Mass.  403 ;  Stimson  v. 
Silloway,  79  Mass.  405 ;  Bogue  v.  Melick,  25  III.  91 ;  McGaughey  v.  Elliott, 
18  Ind.  121;  Armstrong  v.  Cook,  30  Ind.  22;  Grccnough  v.  Smead,  3  Ohio 
St.  416;  McComber  v.  Clark,  3  Cranch  C.  Ct.  6;  Powers  v.  Eastman,  79 
Mass.  405;  Bradford  ▼.  Pauly,  18  Kan.  216. 

34  Tcnney  V.  Prince,  21  Mass.  385;  Ulen  v.  Kittredge,  7  Mass.  233;  Nelson 
V.  Dubois,   13  Johns.   175;  Perkins  v.  Catlin,   11  Conn.  413;  Fuller  v.  Scott 
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therefore,  is  that  the  character  of  the  liability  of  an  endorser 
results,  as  a  matter  of  law,  from  the  writing  and  the  at- 
tendant circumstances,  and  that  this  legal  construction  of  the 
instrument  cannot  be  altered,  varied,  or  controlled  by  oral 
testimony. 35     When  parties  deliberately  reduce  their  contract 

8  Kan.  25;  Riggs  v.  Waldo,  2  Cal.  485;  Killian  v.  Ashley,  24  Ark.  511  ; 
Houghton  V,  Ely,  26  Wis.  181 ;  Chaddock  v.  Vanness,  35  N.  J.  517.  Contra  : 
Hodgkins  v.  Bond,  i  N.  H.  284;  Crozer  v.  Chambers,  20  N.  J.  256;  Van 
Doren  v.  Tjader,  i  Nev.  380. 

35  Good  V.  Martin,  95  U.  S.  90;  s,  r.,  I  Col.  16$;  s.  r.,  2  Col.  218;    Essex 
Co.  V.  Edmands,    78    Mass.  273;    Peckham  v.  Gilman,  7  Minn.  446;     Ma- 
rienthal  v.  Taylor,  2   Minn.  147;  Sturtevant  v.  Randall,   53    Me.    149;   Pierse 
V.  Irvine,  i  Minn.  369;  Wright  v.  Morse,  75  Mass.  337;  Allen  v.  Brown,  123 
Mass.  — ,     Contra:    Barrows  v.  Lane,  5  Vt.  161;   Beidman  v.  Gray,  35  Mo. 
282;  Western  B.  B.  Assn.  v.  Wolf,  45  Mo.  104;  Kuntz  v.  Tempel,  48  Mo.  71 : 
Mammon  v.  Hartman,  51  Mo.  168;  Cahn  v.  Dutton,  60  Mo.  297;  Seymour  v. 
Farrell,  51   Mo.  95.     How  far  the  rule  as  stated  in  the  text  is  supported  by 
the  cases  is  further  illustrated  by  the  decisions  in  those  states  where  the  liability 
is  different  from  that  here  given  as  the  true  one.     Where  the  presumption  of  a 
liability  as  an  endorser  may  be  shown  to  be  a  liability  without  recourse  to  the 
payee,  oral  testimony  is  not  admissible  to  show  a  liability  in  any  other  charac- 
ter.    Hall  V.  Newcomb,  3  Hill,  233;  s.  r.,  7  Hill,  416;  Spies  v.  Gilmore,  i  N. 
Y.  322;  s.  r.,  I   Barb.   158;  Heath  v.  Van  Cott,   9  Wis.  516.     But  oral  testi- 
mony of  the  attendant  circumstances  is  competent  to  show  that  the  endorse- 
ment was  made  for  the  purpose  of  giving  the  maker  credit  with  the  payee,  and 
thus  render  the  endorser  liable  without  recourse  to  the  payee.     Coulter  v.  Rich- 
mond, 59  N.  Y.  478;  Moore  v.  Cross,  19  N.  Y.  227;   Meyer  v.  Hibsher,  47 
N.  Y.  265;  Clothier  V.  Adriance,  51   N.  Y.  322;  Gfroehmer  v.  McCarty,   2 
Abb.  N.  C.  76;    Draper  v.   Chase   Mfg.   Co.,   2  Abb.  N.  C.   79;    Cady    v. 
Shepard,  12  Wis.  639;  Hahn  v.  Hall,  4  E.  D.  Smith,  664;  j.  r.,  2  Abb.  Pr. 
352 ;  Smith  v.  Smith,  37  N.  Y.  Superior  Ct.  203 ;  Pierson  v.  Boyd,  2  Duer, 
33 ;  Hall  V.  Marvin,  2  Thomp.  &  C.  420.     To  the  rule  as  here  stated  there 
seems  to  be  an  exception  in  one  state.     Fear  v.  Dunlap,  i  Greene  (Iowa),  331. 
In  some  states  the  presumption  is  that  the  liability  is  that  of  an  endorser,  but 
oral  testimony  of  the  attendant  circumstances  is  competent,  and  the  liability 
as  maker  results  from  these  and  the  writing,  if  the  intention  was  to  give  the 
maker  credit  with  the  payee.     Chaddock  v.  Vanness,  35  N.  J.  517;  Watkin^ 
V.  Kirkpatrick,  26  N.  J.  82 ;  Collins  v.  Everett,  4  Ga.  266 ;  Thomas  v.  Jen- 
nings, 13  Miss.  627;  5,  f.,  21  Miss.  617;  Pierse  v.  Irvine,  i  Minn.  369.     The 
rule  of  evidence  in  other  states  is  as  follows,  viz. : 

Indiana.  —  The  presumption  is  that  the  anomalous  endorser  is  liable  as 
endorser  only,  and  parol  evidence  is  not  admissible  to  prove  that  he  became 
liable  as  a  guarantor,  for  this  is  prohibited  by  the  statute  of  frauds.  Drake  v. 
Markle,  21  Ind.  433.  The  presumption  is  that  the  endorsement  renders  the 
endorser  liable  only  as  endorser,  but  parol  proof  of  the  attendant  circumstances 
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to  writing  in  terms  of  their  own  selection,  they  are  held  to 
the  liability  arising  by  operation  of  law  from  those  terms,  no 
matter  what  they  may  have  considered  it  to  be.     For  the 

is  admissible  to  establish  a  liability  as  maker.  Wells  v.  Jackson,  6  Blackf.  40; 
Early  V.  Foster,  7  Blackf.  35;  Harris  v.  Pierce,  6  Ind.  162;  Cecil  v.  Mix,  6 
Ind.  478;  Snyder  v.  Oatman,  16  Ind.  265;  Dale  v.  Moffitt,  22  Ind.  113; 
Roberts  v.  Master,  40  Ind.  461.  In  this  state  the  decisions  speak  of  the  ad- 
mission of  "parol  evidence  showing  that  he  intended  to  assume  the  liability  of 
a  maker,"  but  none  of  them  define  the  kind  of  evidence  competent  for  that 
purpose.  But  in  Sill  v.  Leslie,  16  Ind.  236,  the  evidence  admitted  was  a 
declaration  of  the  anomalous  endorser  that  he  signed  the  note  as  the  surety  of 
the  maker. 

Ohio.  — An  anomalous  endorsement  is  prima-facie  evidence  of  a  guaranty, 
but  the  endorser  may  be  rendered  liable  as  maker  by  proof  that  his  endorse- 
ment was  made  at  the  time  of  the  execution  of  the  note;  or,  if  afterwards,  that 
it  was  in  pursuance  of  an  agreement  or  intention  that  he  should  become  re- 
sponsible from  the  date  of  the  note.  Bright  v.  Schuer,  9  Ohio,  139;  Champion 
V.  Griffith,  13  Ohio,  228;  Robinson  v.  Abell,  17  Ohio,  36.  In  Seymour  v. 
Leyman,  10  Ohio  St.  283,  the  endorser,  in  his  answer,  averred  that  he  only 
assumed  the  obligation  of  an  endorser,  and  the  plaintiff  demurred  to  the  answer^ 
The  demurrer  was  sustained,  with  the  remark  that  such  liability  might  be  shown 
by  parol  proof.  In  Seymour  v.  Mickey,  15  Ohio  St.  515,  the  court  say  that 
the  **  ordinary  presumptions  may  be  rebutted  by  parol  proof  of  a  different  in- 
tention and  agreement.*'  Parol  evidence  was  admitted  of  an  agreement  to  be 
liable  only  as  endorser,  but  the  court,  in  passing  on  the  evidence,  held  that  the 
language  was  not  used  or  understood  by  the  parlies  in  a  strict  technical  sense, 
and  the  liability  seems  to  have  been  considered  as  that  of  surety  or  guarantor.. 
In  Hoffman  v.  Levy,  2  Cin.  Superior  Ct.  224,  it  is  said  that  "the  parties,  not- 
withstanding such  legal  presumptions,  may  make  any  legal  contract  as  to  the 
character  and  conditions  upon  which  such  party  may  sign  his  name  on  the 
back  of  the  note,  and  such  contract  may  be  proved  by  parol,  though  one  of  the 
conditions  be  a  waiver  of  demand  and  notice  of  non-payment.  There  was 
evidence  that  the  anomalous  endorser  was  to  endorse  or  be  security  for  the 
maker,  but  he  was  held  to  be  joint  maker. 

Texas.  —  The  endorsement  is  prima-facit  evidence  of  a  liability  as  surety  or 
original  promisor.  Cook  v.  Southwick,  9  Texas,  615;  Carr  v.  Rowland,  14 
Texas,  275.  The  presumption  may  be  rebutted  by  oral  or  other  evidence  of 
the  real  obligation  intended  to  be  assumed  at  the  time  of  signing.  Cook  v. 
Southwick,  9  Texas,  615;  Chandler  v.  Westfall,  30  Texas,  475. 

Kentucky,  —  The  presumption  is  that  the  anomalous  endorser  is  liable  as 
endorser,  but  this  may  be  rebutted  by  parol  evidence  that  he  is  liable  as 
guarantor.  Needham  v.  Page,  3  B.  Mon.  465 ;  Kellogg  v.  Dunn,  2  Mete. 
(Ky.)2i5;  Levi  v.  Mendell,  I  Duv.  77.  Parol  evidence  is  not  admissible  to 
prove  that  the  endorser  became  liable  as  a  maker,  for  that  is  inconsistent  with, 
and  contradictory  of,  the  writing.     Kellogg  v.  Dunn,  2  Mete.  (Ky.)  215. 

Pennsylvania.  —  The  presumption  is  that  the  anomalous  endorser  is  a  second 
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same  reason  the  anomalous  endorser  cannot  introduce  on;l 
evidence  to  prove  that  he  was  not  to  be  liable  on  the  note,-*^ 
or  that  he  was  not  to  pay  it  according  to  its  tenor,  or  that  he 

endorser,  but  a  liability  as  guarantor  may  be  established  by  parol  evidence 
that  the  object  of  the  endorsement  was  to  give  to  the  maker  of  the  note  credu 
with  the  payee.  Leech  v.  Hill,  4  Watts,  448;  Taylor  v.  McCune,  11  Pcnn. 
460;  Kyner  V.  Shower,  13  Penn.  444;  Schollenberger  v.  Nehf,  28  Penn.  1S9; 
Fegenbush  v.  Lang,  28  Penn.  193 ;  Barto  v.  Schmeck,  28  Penn.  447 ;  Shenk 
V.  Robeson,  2  Grant,  372;  (luldin  v.  Linderman,  34  Penn.  58;  Smith  v.  Kes>- 
ler,  44  Penn.  142. 

Connecticut.  —  The  endorsement  is  pritna-facie  evidence  of  a  liability  as  a 
conditional  guarantor.  Perkins  v.  Catlin,  1 1  Conn.  213;  Laflin  v.  Pameruv. 
II  Conn.  440;  Holbrook  v.  Camp,  38  Conn.  23.  The  presumption  may  l*e 
rebutted  by  oral  evidence  of  the  real  contract  made  between  the  parties.  Per- 
kins V.  Catlin,  11  Conn.  213;  Laflin  v.  Pomeroy,  11  Conn.  440:  Castle  v. 
Candee,  16  Conn.  223;  Clark  v.  Merriam,  25  Conn.  576;  Rhodes  v.  Seymour. 
36  Conn.  I.  The  consequences  to  which  the  admission  of  parol  evidence  ti» 
establish  a  contract  different  from  that  which  the  law  implies  from  the  circum- 
stances leads  are  shown  in  the  case  of  Riddle  v.  Stevens,  32  Conn.  378,  where 
oral  evidence  was  admitted  as  against  the  payee,  to  show  that  the  endorser  die 
not  consent  that  the  note  should  be  delivered  to  the  payee,  and  thus  relieve 
him  from  liability.  It  was  there  held  that  paper  so  endorsed  has  none  of  the 
sap'-tity  that  is  attached  to  negotiable  paper  as  such. 

Illinois.  — The  anomalous  endorsement  is  prima-facie  evidence  of  a  liability 
as  guarantor.  Camden  v.  McKoy,  4  III.  437;  Cushman  v.  Dement,  4  111.  497: 
White  V.  Weaver,  41  III.  409;  Parkhurst  v.  Vail,  73  111.  343;  Golscn  v.  Brand. 
75  111.  148.  The  anomalous  endorser  may  prove  that  his  liability  was  only 
that  of  guarantor  of  collection,  or  mere  endorser.  Boynton  v.  Pierce,  79  II!. 
145.  Kind  of  evidence  not  discussed.  The  presumption  in  favor  of  a  liability 
as  guarantor  may  be  rebutted  by  parol  evidence  showing  the  actual  character  of 
the  transaction.  Cushman  v.  Dement.  4  111.  497  ;  Carroll  v.  Weld,  13  III.  (>S2- 
The  undertaking  of  the  guarantor  is  to  pay  the  note  himself  if  the  maker  d<H> 
not  pay  it  at  maturity.  Klein  v.  Currier,  14  III.  237;  Webster  v.  Cobb,  17  III. 
459.  The  parties  are  at  liberty  to  show  what  was  their  agreement,  and  wh^: 
was  the  precise  liability  to  be  assumed.  The  mere  fact  that  the  name  is  upon 
the  back  of  the  note  cannot  be  received  as  conclusive  proof  that  the  person 
placing  it  there  did  not  intend  to  assume  the  liability  of  a  joint  maker.  Lin- 
coln V.  Hinzey,  51  III.  435.  In  this  case  oral  evidence  was  not  admitted.  A 
plea  alleging  that  the  defendant  signed  as  guarantor  had  been  withdrawn,  which 
created  a  presumption  that  he  had  signed  the  note  as  maker,  as  alleged  in  the 
declaration,  and  the  only  question  was  whether  the  note  was  competent  eviden.  t 
under  the  declaration.  In  Boynton  v.  Pierce,  79  III.  145,  it  was  held  that  the 
anomalous  endorser  might  prove  that  his  liability  was  only  that  of  guarantor 
of  collection,  or  merely  endorser,  but  the  kind  of  evidence  competent  for  that 
purpose  was  not  discussed. 

3^  Essex  Co.  V.  Edmands,  78  Mass.  273  ;  Moies  v.  Bird,  1 1  Mass.  436. 
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was  to  pay  the  note  only  on  a  certain  contingency.^^  The 
object  of  introducing  such  oral  testimony  is  generally  to 
prove  that  the  anomalous  endorser  agreed  to  endorse  the 
note.  The  word  "  endorse,"  however,  has  a  popular  as  well 
as  a  technical  meaning.  To  endorse  something  on  a  paper 
merely  means  to  put  it  on  the  back  thereof.  When  a  party 
orally  says  that  he  will  endorse  a  note,  and  then  writes  an 
anomalous  endorsement,  he  is  deemed  to  use  the  word  **  en- 
dorse "  in  a  popular  sense,  without  contemplating  the  strict 
liability  of  an  endorser,  and  to  agree  to  write  his  name  on  the 
back  of  the  note  and  to  assume  such  relation  to  the  other 
parties  to  the  paper  as  such  an  endorsement  will  in  law  en- 
tail upon  him.3^ 

If  the  payee,  at  the  time  of  passing  the  note  to  a  third 
party,  writes  his  name  above  that  of  the  anomalous  endorser, 
the  latter,  prima  facie,  is  liable  as  second  endorser. 39  But 
oral  testimony  in  such  case  is  to  show  that  the  anomalous 
endorsement  was  made  at  the  inception  of  the  note,  to  give 
the  maker  credit  with  the  payee,  and  thus  establish  the  true 
order  of  the  signatures  as  amongst  the  several  endorse- 
ments.'♦^  The  holder  may,  therefore,  erase  the  endorsement 
of  the  payee,  and  restore  the  original  contract.'*'  If  a  con- 
tract which  has  been  written  over  the  anomalous  endorse- 

37  Riley  v.  Gerrish,  63  Mass.  104 ;  Watson  v.  Hurt,  6  Gratt.  633 ;  Wright 
V.  Morse,  75  Mass.  337. 

3®  Richards  v.  Warring,  i  Keyes,  576;  j.  r.,  4  Abb.  App.  Dec.  47 ;  Sey- 
mour V.  Mickey,  15  Ohio  St.  515.;  Hoffman  v.  Levy,  2  Cin.  Superior  Ct.  224; 
Sullivan  v.  Violett,  6  Gill,  181 ;  Stoney  v.  Beaubien,  2  McMull.  313;  Buchner 
V.  Liebig,  38  Mo.  188;  Smith  v.  Gorten,  10  La.  374;  McGuire  v.  Bosworth, 
I  La.  An.  248;  Essex  Co.  v.  Edmands,  78  Mass.  273.  In  this  connection 
it  may  be  observed  that  it  has  been  held  that  the  words  *<  without  demand 
or  notice  "  (Malbon  v.  Southard,  36  Me.  147  ;  Lowell  v.  Gage,  38  Me.  35),  or 
'*  without  recourse,''  underneath  the  name  do  not  affect  the  liability  (Childs  v. 
Wyman,  44  Me.  433). 

39  Robinson  v.  Abell,  17  Ohio,  36. 

4°  Pearson  v.  Stoddard,  75  Mass.  199;  Brown  v.  Butter,  99  Mass.  179; 
Baker  v.  Scott,  5  Rich.  305;  Chaddock  v.  Vanness,  35  N.  J.  517  ;  Kuntz  v. 
Tempel,  48  Mo.  71  ;  O'Leary  v.  Martin,  21  La.  An.  389 ;  Benton  v.  Willard, 
17  N.  H.  593;  Sturtevant  v.  Randall,  53  Me.  149;  Carpenter  v.  Oaks,  10  Rich. 
17  ;  McCreary  v.  Bird,  12  Rich.  554. 

-♦'  Austin  v.  Boyd,  41  Mass.  64 ;   Riley  v.  Gerrish,  63  Mass.  104. 
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ment  is  erroneous,  it  may  be  stricken  out,  and  a  new  con- 
tract written  conformable  to  that  which  the  law  implies.^ 
Although  an  anomalous  endorser  who  signs  the  note  at  its  in- 
ception is  liable  as  an  original  promisor,  yet  the  form  of  the 
endorsement  is  evidence  that  he  is  merely  surety  for  the 
maker.  If  he  pays  the  note  he  cannot  recover  the  money 
from  the  payee,'*^  but  he  may  recover  it  from  the  maker.^  If 
he  is  sued  alone,  he  is  entitled  to  take  all  the  defences  A^'hich 
could  be  taken  by  an  ordinary  surety .*5  If  there  is  more 
than  one,  they  are  regarded  as  co-sureties.'*^  It  would  also 
seem  to  be  the  better  doctrine  that  the  form  of  the  endorse- 
ipent  is  evidence  that  the  parties  intended  the  person  whose 
name  is  on  the  face  of  the  note  should  be  primarily  liable, 
and  hence  that  a  demand  for  payment  made  on  him  alone 
is  sufficient  to  bind  a  real  endorser.*' 

The  form  of  the  note  that  has  been  under  consideration, 
thus  far,  has  been  an  ordinary  negotiable  note  made  by  A, 
payable  to  the  order  of  B,  and  endorsed  by  C,  and  C  has 
been  deemed  to  be  liable  as  surety  and  an  original  prom- 
isor. It  is  manifest  that  the  conclusions  which  have  been 
reached  apply  only  to  such  a  note,  and  that  the  form  of  the 
liability  must  vary  with  the  form  of  the  note.  If  a  note  is 
made  payable  to  the  order  of  the  maker,  the  anomalous  en- 
dorser cannot  be  regarded  as  a  surety  for  the  maker,  for  his 
liability  in  that  case  would  be  to  the  maker  himself.  Hence 
he  can  only  be  held  as  an  endorser.-*^  If  a  note  is  made 
payable  to  bearer,  or  to  a  certain  person  or  bearer,  it  is 
manifest  that  effect  can  be  given  to  an  anomalous  endorse- 

*"  Riley  v.  Gerrish,  63  Mass.  104;  Seymour  v.  Mickey,  15  Ohio  St.   515: 
Orrick  v.  Colston,  7  Gratt.  189. 

43  Labron  v.  Woram,  I  Hill,  91  ;  Benton  v.  Willard,  17  N.  H.  593;    Drew 
V.  Robertson,  2  La.  An.  592 ;  Sturtevant  v.  Randall,  53  Me.  149. 

44  Norton  v.  Hall,  41  Vt.  471. 

45  Baker  v.  Briggs,  25  Mass.  122. 

4^  Flint  V.  Day,  9  Vt.  345  ;  Chaffee  v.  Jones,  36  Mass.  26a 

47  Greenough  v.  Smead,  3  Ohio  St.  416.    Contra:  Union  Bank  v.  Willis,  40 
Mass.  504. 

48  Bigelow  V.  Colton,  79  Mass.  309;  Lake  v.  Stetson,  79  Mass.  310;   Blatch* 
ford  V.  Milliken,  35  III.  434. 
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ment  in  some  other  way  than  by  treating  the  party  as  surety. 
In  such  a  case  the  principal  reasons  for  regarding  him  as  an 
original  promisor  do  not  exist.  He  can  be  made  liable  as 
an  endorser,  and  the  better  doctrine  appears  to  be  that  he 
should  be  so  held  '♦^  whether  he  participates  in  the  consid- 
eration or  is  only  privy  to  it.5°  Oral  testimony  is  not  admis- 
sible to  prove  that  he  agreed  to  be  liable  in  any  other  form, 
either  as  maker  or  guarantor.^'  If  the  note  is  non-negoti- 
able, the  anomalous  endorser  cannot  be  an  endorser.  He  can 
only  be  held  as  surety  or  guarantor.  As  the  contract  should 
be  construed  as  strongly  against  him  as  its  terms  will  allow, 
he  may  be  held  as  surety,  and  thus  a  maker.s' 

Orlando  F.  Bump. 


*9  Dean  v.  Hall,  17  Wend.  214:  Seabury  v.  Hungerford,  2  Hill,  80;  Bark- 
head  V.  Williams,  i  Mich.  N.  P.  38.  There  are  cases  in  which  he  has  been 
held  in  another  form,  but  the  distinction  between  such  a  note  and  an  ordinary 
negotiable  note  was  not  discussed.  Frampton  v.  Dudley,  I  Nott  &  M.  128; 
(^uinn  V.  Sterne,  26  Ga.  223;  Baker  v.  Robinson,  63  N.  C.  191;  Chandler 
V.  Westfall.  30  Texas,  475;   Robinson  v.  Abell,  17  Ohio,  36. 

5°  Seabury  v.  Hungerford,  2  Hill,  80. 

5*  Seabury  v.  Hungerford,  2  Hill,  80.  l^ide  Frampton  v.  Dudley,  i  Nott  & 
M.  128. 

5^  Richards  v.  Warring,  i  Keyes,  576:  s.  r.,  4  Abb.  App.  Dec.  47;  Crom- 
well V.  Hewitt,  40  N.  Y.  491 ;  Griswold  v.  Slocuni,  10  Barb.  402  ;  Paine 
V.  Noelke,  53  How.  Pr.  273;  Weatherwax  v.  Paine,  2  Mich.  555:  Cook 
V.  Southwick,  9  Texas,  615;  Carr  v.  Rowland,  14  Texas,  275;  Plimley  v. 
Westley,  2  Bing.  (n.  s.)  249;  Hooper  v.  Pritchard,  7  Mo.  492;  Houghton  v. 
Ely,  26  Wis.  181  ;  Gorman  v.  Kelchum,  33  Wis.  427 ;  Orrick  v.  Colston,  7 
Gratt.  189;  Cooley  V.  Lawrence,  4  Mart.  (La.)  639.  C^///ra;  Thompson  v. 
High,  13  Ga.  611. 

As  guarantor.  —  Bradley  v.  Phelps,  2  Root,  325;  Huntington  v.  Harvey, 
4  Conn.  124;  Hall  v.  Chilton,  3  Ala.  633;  Ransom  v.  Sherwood,  26  Conn. 
427;  Champion  v.  Griffith,  13  Ohio,  228;  Jordan  v.  Garnett,  3  Ala.  610.  It 
has  also  been  held  that  the  liability  is  such  as  it  is  shown  to  be  by  oral  testi- 
mony. Leech  v.  Hill,  4  Watts,  448;  Fear  v.  Dunlap,  i  Greene  (Iowa),  331  ; 
Fegenbush  v.  Lang,  28  Penn.  193. 

[Note,  —  We  call  attention  to  Mr.  Bump*s  manner  of  citing  the  Massa- 
chusetts Reports.  For  instance,  12  Gray  is  cited  as  78  Mass.  We  do  not 
think  this  style  of  citing  the  Massachusetts  Reports  is  to  be  commended.  —  Ed. 
S.  L.  R.] 
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///.    the  fourteenth  amendment:    the 
slaughter-house  cases. 

The  first  section  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  is  as  follows : 

"  All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside.  No  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States ;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 

The  second  section  fixes  the  basis  of  representation  in  the 
states ;  the  third  provides  that  no  person  shall  be  a  senator 
or  representative  in  Congress,  or  elector  of  president  and  vice- 
president,  or  hold  any  office,  civil  or  military,  under  the 
United  States  or  under  any  state,  who,  after  having  been  in 
the  service  of  the  United  States,  engaged  in  rebellion ;  but 
Congress,  by  a  two-thirds  vote,  may  remove  such  disabilit}'. 
The  fourth  declares  the  inviolability  of  the  public  debt,  and 
declares  that  the  Confederate  debt  shall  not  be  paid ;  and  the 
fifth  is  as  follows : 

"  Congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  this  article." 

This  amendment,  having  been  ratified  by  the  requisite 
number  of  state  Legislatures,  was  declared,  by  the  presi- 
dent's proclamation  of  July  28,  1868,  to  have  become  a 
part  of  the  Constitution  of  the  United  States.  It  is  well 
known  that  this  famous  amendment  was  the  embodiment  of 
the  conditions  which  the  Republican  party  —  at  the  time  it 
was  proposed  and  ratified,  in  overwhelming  control  of  the 
government  —  deemed  essential  to  the  reconstruction  of  the 
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Union.  In  the  Slaughter-House  Cases,  reported  in  i6  Wall. 
37,  the  first  cases  in  which  the  Supreme  Court  of  the 
United  States  was  called  upon  to  construe  the  first  section  of 
it,  that  court  held,  by  a  divided  court  of  five  justices 
against  four,  that  the  only  privileges  and  immunities  which 
that  section  forbade  a  state  to  abridge  were  such  privileges 
and  immunities  as  a  citizen  of  the  United  States  had  by 
virtue  of  his  character  as  a  citizen  of  the  United  States  — 
such,  for  instance,  as  his  right  to  petition  Congress,  his 
right  to  the  protection  of  the  United  States  government 
on  the  high  seas,  etc. ;  but  that  such  of  his  other  privileges 
and  immunities  as  he  had  by  virtue  of  his  character  as  a 
citizen  of  a  state  this  section  did  not  forbid  a  state  to 
make  or  enforce  laws  to  abridge.  The  minority  of  the 
court  contended,  with  great  ability,  that  it  was  the  pur- 
pose of  the  amendment  to  place  those  privileges  and  im- 
munities of  a  citizen  which  are  fundamental,  and  matters  of 
common  right,  within  the  protection  of  the  Constitution  of 
the  United  States,  whether  they  were  such  as  the  citizen  had 
in  virtue  of  his  character  as  a  citizen  of  the  United  States, 
or  in  virtue  of  his  character  as  a  citizen  of  a  state. 

In  proceeding  to  construe  this  section,  the  court  said  (p. 
67) :  *'  We  do  not  conceal  from  ourselves  the  great  respon- 
sibility which  this  duty  devolves  upon  us.  No  questions  so 
far-reaching  and  pervading  in  their  consequences,  so  pro- 
foundly interesting  to  the  people  of  this  country,  and  so  im- 
portant in  their  bearing  upon  the  relations  of  the  United 
States  and  of  the  several  states  to  each  other  and  to  the  citi- 
zens of  the  states  and  of  the  United  States,  have  been  before 
this  court  during  the  official  life  of  any  of  its  members  ;  **  and 
a  distinguished  jurist  of  the  state  of  Virginia  has  recently 
said,  in  a  public  address,  that  these  cases  constitute  the  divid- 
ing line  between  the  states  and  an  empire.  Before  taking  up 
the  discussion  of  the  principles  announced  by  the  court,  it 
may  be  useful  to  state  the  facts  to  which  those  principles 
were  applied,  and  to  show,  briefly,  the  cases  in  which  they 
have  been  subsequently  applied.  The  case  before  the  court 
was  this : 


560  THE    FOURTEENTH    AMENDMENT. 

In  March,  1869,  the  Legislature  of  Louisiana  passed  an  act 
which  was  entitled  '*  An  act  to  protect  the  health  of  the  cit>' 
of  New  Orleans,  to  locate  the  stock-landings  and  slaughter- 
houses, and  to  incorporate  '  The  Crescent  City  Live-Stock 
Landing  and  Slaughter-House  Company/  "    This  act  created 
sixteen  persons  named  into   a  joint-stock    company;    gave 
them  authority  to  erect  a  slaughter-house  of  a  certain  form 
and  dimensions  at  a  specified  place ;  forbade  the  slaughter 
for  sale  of  any  animals  within  a  radius  of  over  r,ioo  square 
miles  (including  over  200,000  inhabitants  and  the   city  of 
New  Orleans),  except  at  this  slaughter-house.     It  provided 
that  all  animals  brought  into  this  territory  and  intended  for 
slaughter   or    sale    should   be   landed    at   the  wharves  and 
yards  of  this   slaughter-house  company ;   that  each  steam- 
ship touching  at  their  wharves    should    pay   the    company 
|>io,   and    each   steamboat  or  other  water-craft  should  pay 
it  $5 ;  that  for  each  horse,  mule,  bull,  ox,  or  cow  landed  at 
their  wharves,  for  each  and  every  day  kept,    10  cents ;  for 
each  and  every  hog,  calf,  sheep,  or  goat,  for  each  and  ever\' 
day  kept,  5  cents  —  all  without  including  the  feed  ;  and  it  gave 
to  this  company  "the  exclusive  privilege  of  having  slaugh- 
tered "  in  its  slaughter-houses  "  all  animals  the  meat  of  which 
is  destined  for  sale  in  the  parishes  of  Orleans  and  Jefferson/' 
It  provided,  further,  "  that  all  persons  slaughtering,  or  causing 
to  be  slaughtered,  cattle  or  other  animals  in  said  slaughter- 
houses shall  pay  to  the  said  company  or  corporation  the 
following  rates  or  perquisites,  to  wit :     For  all  beeves,  $1 
each ;  for  all  hogs  and  calves,  50  cents  each  ;  for  all  sheep, 
goats,  and  lambs,  30  cents  each ;  and  the  said  company  or 
corporation  shall  be  entitled  to  the  head,  feet,  gore,  and  en- 
trails of  all  animals,  excepting  hogs,  entering  the  slaughter- 
house and  killed  therein,"  except  the  heart  and  liver ;  and  it 
provided  that  every  man  who  had  a  horse  or  a  cow,  or  other 
animal,  for  sale,  within  that  territory,  should  take  his  animal  to 
the  yards  of  this  company  and  submit  to  pay  them  tribute 
for  thd  privilege.     The  act  was  to  be  in  force  twenty-five 
years.     Before  the  passage  of  this  act  there  were  more  than 
1 ,000  persons  within  the  territory  covered  by  the  act  who 
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supported  themselves  and  their  families  by  the  daily  busi- 
ness of  procuring,  preparing,  and  selling  animal  food.  A 
more  odious  monopoly  can  hardly  be  conceived.  The  Su- 
preme Court  held  that  the  privileges  of  which  these  butch- 
ers were  deprived  were  not  those  which  they  held  in  virtue 
of  their  character  as  citizens  of  the  United  States,  and  con- 
sequently that  the  law  was  not  within  those  laws  inhibited  by 
the  first  section  of  the  Fourteenth  Amendment.  The  next 
time  the  amendment  came  before  the  court  for  construction 
was  in  the  case  of  Bradwell  v.  The  State,  i6  Wall.  130,  in 
which  case  the  court  held  that  a  state  law  which  forbade 
women  to  be  licensed  to  practice  law  was  not  within  the 
inhibition.  The  next  case  was  that  of  Bartmeyer  v.  Iowa, 
18  Wall.  129,  in  which  the  court  held  that  the  usual  and 
ordinary  legislation  of  the  states,  regulating  or  prohibiting 
the  sale  of  intoxicating  liquors,  was  not  within  the  prohibi- 
tion. 

In  Minor  v.  Happersett,  21  Wall.  162,  the  court  held  that 
the  right  of  suffrage  was  not  one  of  the  privileges  and  im- 
munities guaranteed  by  the  Fourteenth  Amendment,  and  that 
consequently  a  state  law  which  confined  the  right  of  suffrage 
to  men  alone  was  not  prohibited  by  it,  although  conceding 
that  women  are  citizens  within  the  meaning  of  the  Constitu- 
tion. In  Walker  v.  Sauvinet,  92  U.  S.  90,  it  held  that  a  trial 
by  jury  in  suits  at  common  law  is  not  a  privilege  or  immu- 
nity which  the  states  are  prohibited  from  depriving  a 
citizen  of. 

In  United  States  v.  Cruikshank,  92  U.  S.  542,  the  court 
held  that  the  right  of  citizens  peaceably  to  meet  together 
and  confer  together  upon  such  measures  as  they  may  think 
conduce  to  their  general  welfare  is  not  a  privilege  or  immu- 
nity within  the  meaning  of  the  amendment,  though  conced- 
ing that  the  right  of  citizens  to  assemble  together  for  the 
purpose  of  petitioning  Congress  for  a  redress  of  grievances, 
or  for  anything  else  connected  with  the  powers  or  the  duties 
of  the  national  government,  is  within  the  protection  of  the 
amendment. 

In    May,  1878,  a   petition   was   presented   to    Mr.    Chief 
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Justice  Waite,  holding  the  United  States  Circuit  Court  at 
Richmond,  Virginia,  by  one  Nannie  Coles,  showing  that  she 
had  been  convicted,  for  the   violation  of  a   statute    of  the 
state  of  Virginia,  of  a  misdemeanor,  in  the  Hustings  Court 
for   the   city  of  Richmond,  and    sentenced   to   pay  a  fine; 
that  she  had  tendered  to  the  officer  who  had  her  in  cus- 
tody payment  of  the  fine  in  coupons  cut  from  bonds  of  the 
state  of  Virginia,  issued  under  the  provisions  of  the   act  of 
Assembly  of  March  30,   1871,  which  act  provided  that  the 
coupons  from  said  bonds  should  be  receivable  in  payment,  at 
face  value  (as  was  contended),  of  all  taxes,  debts,  dues,  and 
demands  due  to  the  state  of  Virginia ;   but  that  the  officer 
refused  to  receive  the  said  coupons  as  tendered  by  her,  and 
to  discharge  her,  claiming  that  an  act  of  Assembly  passed 
subsequent  to  that  of  March  30,  1871,  which  provided  that 
all  officers  of  the  state,  receiving  said  coupons  for  dues  to 
the  state,  should  deduct  therefrom  a  tax  on  the  bonds  from 
which  they  came,  made  it  his  duty  to   hold  the  prisoner 
unless  she  tendered   the  coupons  with  that  tax  off.     The 
prisoner  claimed  that  this  law  was  a  law  impairing  the  ob- 
ligation of  a  contract,  and  was,  therefore,  in  conflict  with 
the  Constitution  of  the  United  States,  and  void.     She  there- 
fore prayed  that  she  might  be  discharged  from  her  unlaw- 
ful custody  by  writ  of  habeas  corpus.     The  chief  justice  held 
that  the  right  to  be  discharged  was  not  one  of  those  privi- 
leges and  immunities  within  the  protection  of  the  amend- 
ment.'    I  will  now  proceed,  as  briefly  as  possible,  to  a  dis- 
cussion of  the  principles  involved. 

'No  written  opinion  was  filed  in  this  case,  but  after  the  chief  justice  left 
Richmond  I  wrote  to  him,  informing  him  that  I  proposed  writing  this  article, 
and  that  I  thought  it  important  to  consider  his  decision  in  this  case  in  connec- 
tion with  the  general  proposition  I  had  in  view  to  discuss ;  that  I  wished  to 
be  certain  that  I  did  not  mistake  his  decision,  and  I  therefore  stated  to  him 
what  I  understood  him  to  have  decided.  I  received  the  following  letter  from 
him  in  reply : 

"St.  Nicholas  Hotel,  New  York,  May  ji,  1878, 
"My  Dear  Mr.  Royall:  —  Yours  of  the  27th  reaches  me  here.     I  regret 
that  I  did  not  have  time  to  prepare  and  file  a  written  opinion  in  the  habeas-cor- 
pus  case.     My  engagements  here  will  prevent  my  doing  it  now. 
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It  must  be  admitted  that  the  construction  put  upon  the 
language  of   the  first  section  of   this  amendment    by  the 
majority  of  the  court  is  not  its  primary  and  most  obvious 
signification.     Ninety-nine   out  of  every  hundred  educated 
men,  upon  reading  this  section  over,  would  at  first  say  that 
it  forbade  a  state  to  make  or  enforce  a  law  which  abridged 
aLiiy  privilege  or  immunity  whatever  of  one  who  was  a  citi- 
zen of  the  United   States ;  and  it   is  only  by  an   effort  of 
ingenuity  that  any  other   sense   can  be  discovered  that  it 
can  be  forced  to  bear.     It  is  a  little  remarkable  that,  so  far 
as  the  reports  disclose,  no  one  of  the  distinguished  counsel 
-who  argued  this  great  case  (the  Slaughter-House  Cases),  nor 
any  one  of  the  judges  who  sat  in  it,  appears  to  have  thought  it 
worth  while  to  consult  the  proceedings  of  the  Congress  which 
proposed  this  amendment,  to  ascertain  what  it  was  that  they 
Avere  seeking  to  accomplish.     Nothing  is  more  common  than 
this.      There   is  hardly   a  question    raised  as   to    the    true 
meaning  of  a  provision  of  the  old,  original  Constitution  that 
resort  is  not  had  to  Elliott's  Debates,  to  ascertain  what  the 
framers  of  the  instrument  declared  at  the  time  that  they 
intended  to  accomplish.     And  I   believe  that  an  attentive 
examination  of  the  proceedings  of  the  first  session  of  the 
Thirty-ninth  Congress  will  satisfy  any  impartial  mind,  to  the 
point  of  mathematical  demonstration,  that  the   framers   of 
this   amendment   intended   to  accomplish    that    which    the 

••  The  point  of  the  decision  was  that  the  petition  did  not  present  a  case  of  a 
party  detained  in  custody  'in  violation  of  the  Constitution,*  within  the  mean- 
ing of  that  term  as  used  in  the  Habeas-Corpus  Act.  The  prisoner  was  com- 
mitted to  jail  by  due  process  of  law.  She  was  sentenced  to  pay  a  fine,  and 
stand  committed  until  the  payment  was  made.  The  claim  is  that  she  should 
be  discharged  because  she  tendered  payment  in  coupons  which  were  refused. 

**  Suppose  she  had  tendered  coin,  could  she  be  discharged  by  the  courts  of 
the  United  States  because  the  officer  would  not  accept  it?  It  seems  to  me 
clear  that  she  could  not ;  and  certainly  a  tender  of  coupons  has  no  greater 
effect  than  a  tender  in  lawful  money.  The  constitutional  question  is  raised  col- 
laterally only.  That,  I  think,  is  not  sufficient  to  give  the  courts  of  the  United 
States  jurisdiction  under  this  statute. 

**  Very  truly  yours, 

»« M.  R.  Waite. 

*'fVm.  N.  Royall,  Esq.'' 
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minority  of  the  court  held  that  the  language  meant.  I  pro- 
pose to  take  this  section  up  from  its  incipiency  and  trace  it 
through  all  its  successive  stages. 

The  Thirteenth  Amendment,  which  prohibits  slavery  or  in- 
voluntary servitude  within  the  United  States,  became  a  part 
of  the  Constitution  in  December,  1865.  The  party  in  power 
soon  became  satisfied,  however,  that  it  did  not  contain  suffi- 
cient guarantees  for  preserving  the  results  of  the  war.  Con- 
sequently, at  the  next  session  of  the  next  Congress  the 
propositions  for  further  amendments  were  numerous  in  both 
bodies.  All  of  these  propositions  went  to  the  famous  Joint 
Committee  of  Fifteen  on  Reconstruction,  of  which  Mr.  Fes- 
senden  was  chairman  on  the  part  of  the  Senate,  and  Mr.  Thad- 
eus  Stevens,  of  Pennsylvania,  was  chairman  on  the  part  of 
the  House. 

After  due  deliberation  upon  the  various  propositions  which 
had  been  submitted  to  them,  that  committee  reported  the 
result  of  their  deliberations,  in  the  form  of  a  joint  resolution 
proposing  to  the  states  an  amendment  to  the  Constitution 
of  the  United  States.  This  joint  resolution  was  reported  to 
the  House  on  April  30,  1866,^  and  made  the  special  and 
continuing  order  of  the  day  for  the  following  Wednes- 
day and  until  disposed  of.  It  was  reported  to  the  Senate  on 
the  same  day.3 

The  joint  resolution,  as  it  came  from  the  committee,  read 
as  follows ,: 

'  "article — . 

"  Sec.  I.  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States  ;  nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

The  second  section  provided  the  basis  of  representation  ; 
the  third  provided  that  no  person  who  had  voluntarily  ad- 

'  See  Congressional  Globe,  ist  Sess.  39th  Cong.  2286. 
3  Ibid,  2265. 
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liered  to  the  late  insurrection  should  have  the  right  to  vote 
Cor  representatives  in  Congress,  or  for  electors  for  president 
a.nd  vice-president,  until  July  4,  1870;  the  fourth  provided 
tihat  the  Confederate  debt  should  not  be  paid ;  and  the  fifth 
provided,  as  it  now  stands,  that  Congress  should  have  power 
to  enforce  the  provisions  of  the  article  by  appropriate  legis- 
lation.* 

The  resolution  was  first  taken  up  in  the  House,  the  Senate 
awaiting  its  action  upon  it.      The  principal  debate  that  oc- 
curred upon  it  in  the  House  was  upon  the  third  section,  the 
more  radical  members  insisting  that  it  was  not  sufficiently 
punitive.5      However,  after  such  debate  as  Mr.  Stevens,  the 
chairman  of  the  committee  who  had  charge  of  it,  chose  to  per- 
mit, it  passed  the  House  as  it  came  from  the  committee,  with- 
out the  crossing  of  a  "  t "  or  the  dotting  of  an  "  i.*'    I  propose 
now  to  follow  the  debate  chronologically,  and  show  what 
each   member   who   spoke   in   it   thought   the  first  section 
meant.      It  was   opened   by  Mr.    Stevens  5  in   a  speech  of 
marked  force.      He  said  :  "  The  first  section  prohibits  the 
states   from    abridging    the   privileges    and  immunities   of 
citizens  of  the  United  States,  or  unlawfully  depriving  them 
of  life,   liberty,  or  property,  or   of  denying  to  any  person 
within  their  jurisdiction  the  '  equal  *  protection  of  the  laws. 
I  can  hardly  believe  that  any  person  can  be  found  who  will 
not  admit  that  every  one  of  these  provisions  is  just.      They 
are  all  asserted,  in  some  form  or  other,  in  our  Declaration  or 
organic  law.      But  the  Constitution  limits  only  the  action 
of  Congress,  and   is  not  a  limitation  on  the  states.     This 
amendment  supplies  that  defect,  and  allows  Congress  to  cor- 
rect the  unjust  legislation  of  the  states,  so  far  that  the  law 
which  operates  upon  one  man  shall  operate  equally  upon 
all." 

Mr.  Fink  (Democrat)  followed  Mr.  Stevens,  and  he  made 
the  point  that  the  first  section  was,  in  substance,  the  Civil 
Rights  Bill,  which  Congress  had  just  passed  over  the  presi- 

4  Ibid.  2286. 

5  Ibid,  2459. 
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dent's  veto;  and  that  by  voting  to  so  amend  the  Constitu- 
tion  of  the  United  States  as  to  put  the  Civil  Rights  Bill 
into  it  was  the  same  thing  as  to  admit  that  the  Civil   Rights 
Bill  was  unconstitutional.^     To  this  Mr.  Garfield,  who  was 
the  next  speaker,    replied:    "I    am    glad  to  see    this   first 
section  here,  which  proposes  to  hold  over  every  American 
citizen,  without  regard  to  color,  the  protecting  shield  of  law. 
I  The  gentleman  who  has  just  taken  his  seat  [Mr.  Fink]  under- 
takes to  show  that  because  we  propose  to  vote  for  this  sec- 
tion we  therefore  acknowledge  that  the  Civil  Rights  Bill  was 
unconstitutional.     He  was  anticipated  in  that  objection  by 
the  gentleman  from  Pennsylvania  [Mr.  Stevens].     The  Civil 
Rights  Bill  is  now  a  part  of  the  law  of  the  land.     But  ever}* 
gentleman  knows  it  will  cease  to  be  a  part  of  the  law  when- 
ever the  sad  moment  arrives  when  that  gentleman's  party 
comes  into  power.     It  is  precisely  for  that  reason  that  we  pro- 
pose to  lift  that  great  and  good  law  above  the  reach  of  political 
strife,  beyond  the  reach  of  the  plots  and  inachinations  of  any 
party,  and  fix  it  in  the,  serene  sky,  in  the  eternal  firmament 
of  the    Constitution,  where   no  storm  of  passion  can  shah 
it,  and  no  cloud  can  obscure  it.     For  this  reason,  and  not 
because  I  believe  the  Civil  Rights  Bill  unconstitutional,  I  am 
glad  to  see  that  first  section  here."  ^ 

^  Ibid,  2461. 

7  Ibid,  2462.      The  first  section  of  the  Civil  Rights  Bill  reads  as  follow* : 
*^  Be  it  enacted,"  etc,  '» That  all  persons  born  in  the   United  States  and  no! 
subject  to  any  foreign  power,  excluding  Indians  not  taxed,  are  hereby  declared 
to  be  citizens  of  the  United  States ;  and  such  citizens,  of  every  race  and  color, 
without  regard  to  any  previous  condition  of  slavery  or  involuntary  servitude, 
except  as  a  punishment  for  crime  whereof  the  party  shall  have  been  duly  con- 
victed, shall  have  the  same  right,  in  every  state  and  territory  in  the  Uniieti 
States,  to  make  and  enforce  contracts,  to  sue,  be  parties,  and  give  evidence, 
to  inherit,  purchase,  lease,  sell,   hold,  and  convey  real  and  personal  property, 
and  to  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  security  of  per- 
son and  property,  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  and  penalties,  and  to  none  other,  any  law,  statute,  ordinance, 
regulation,  or  custom  to  the  contrary  notvdthstanding.*'    The  remaining  sections 
are  devoted  to  securing  the  rights  declared  and  given  by  the  first.     Surely  this 
act  cannot  be  held  to  have  been  intended  to  secure  those  rights  only  which  a 
citizen  of  the  United  States  had  in  virtue  of  his  character  as  citizen  of  the 
United  States.     The  court  says  (Slaughter-House  Cases,  i6  Wall,  72):  "The 
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The  next  speaker  was  Mr.  Thayer  (Republican).     In   the 
course  of  his  speech  he  said  :     **  With  regard  to  the  sec- 
ond   [first]   section    of  the     proposed   amendment    to    the 
Constitution,  it  simply  brings  into  the  Constitution  what  is 
found  in  the  bill  of  rights  of  every  state  of  the  Union;  as  I 
understand  it,  it  is  but  incorporating  in  the  Constitution  of 
tlie  United  States  the  principle  of  the  Civil  Rights  Bill,  which 
has  lately  become  a  law,  and  that  not,  as  the  gentleman  from 
Ohio  [Mr.  Fink]  suggested,  because,  in  the  estimation  of  this 
House,  that  law  cannot  be  sustained  as  constitutional,  but  in 
order,  as  was  justly  said  by  the  gentleman  from  Ohio  who 
last  addressed  the  House  [Mr.  Garfield],  that  that  provision, 
so   necessary  for  the  equal  administration  of  the  law,  so  just 
in  its  operation,  so  necessary  for  the  protection  of  the  funda- 
mental rights  of  citizenship,  shall  be  forever  incorporated  in 
the  Constitution  of  the  United  States.**  ^     Mr.  Boyer  (Dem- 
ocrat) followed  Mr.  Thayer.    He  said :  "  The  first  section  em- 
bodies the  principles  of  the  Civil  Rights  Bill."  9    Mr.  Broom- 
all  (Republican)  was  the  next  speaker  who  discussed  this 
clause.     He  said  :    "  We  propose,  first,  to  give  power  to  the 
government  of  the  United  States  to  protect  its  own  citizens 
within  the  states,  within  its  own  jurisdiction.     Who  will  deny 
the  necessity  for  this  ?    No  one.    The  fact  that  all  who  will  vote 
for  the  pending  measure,  or  whose  votes  are  asked  for  it, 
voted  for  this    proposition   in   another   shape,  in   the   Civil 
Rights  Bill,  shows  that  it  will  meet  the  favor  of  the  House. 
It  may  be  asked.  Why  should  we  put  a  provision  in  the  Con- 
stitution which  is  already  contained  in  an  act  of  Congress  ? 

first  section  of  the  fourteenth  article,  to  which  attention  is  more  specially  invited, 
opens  with  a  definition  of  citizenship  —  not  only  citizenship  of  the  United  States, 
but  citizenship  of  the  states.  No  such  definition  was  previously  found  in  the  Con- 
stitution, nor  had  any  attempt  been  made  to  define  it  by  act  of  Congress,*^ 
The  court  overlooked  the  fact  that  this  act  of  Congress,  defining  citizenship  of 
the  United  States,  had  been  passed,  over  the  president's  veto,  some  months  be- 
fore the  Fourteenth  Amendment  passed  Congress.  This  may  be  thought  by 
some  to  be  an  important  fact  when  one  of  the  principal  arguments  of  the 
court  comes  to  be  considered. 

^  Ibid.  2465. 

9  Ibid,  2467. 
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The  gentleman  from  Ohio  [Mr.  Bingham]  may  answ^er  this 
question.  He  says  the  act  is  unconstitutional.  Now,  I  have 
the  highest  respect  for  his  opinions  as  a  lawyer,  and  for  his 
integrity  as  a  man  ;  and  while  I  differ  from  him  upon  the  law, 
yet  it  is  not  with  that  certainty  of  being  right  that  would 
justify  me  in  refusing  to  place  the  power  to  enact  the  law 
unmistakably  in  the  Constitution/* '° 

Mr.  Shanklin  (Democrat)  was  the  next  speaker  who  dis- 
cussed this  section.     His  remarks  were  the  same  in  substance 
as  Mr.  Boyer's."     Mr.  Raymond  (Republican)  was  the  next 
speaker  who  discussed  it.     His  views  were  the  same  in  sub- 
stance as  those  of  Messrs.  Garfield  and  Thayer."    See,  also,  to 
the  same  effect,  remarks  of  Mr.  Wilson, '^  Mr.  Eliot,'*  Mr.  Ray- 
mond,'s  Mr.  Randall,'^  and  Mr.  Eckley.'^     Mr.  Rogers  (Dem- 
ocrat) said,  in  discussing  it :  **  This  section  of  the  joint  resolu- 
tion is  no  more  nor  less  than  an  attempt  to  embody  in  the  Con- 
stitution of  the  United  States  that  outrageous  and  miserable 
Civil  Rights  Bill  which  passed  both  houses  of  Congress  and 
was  vetoed  by  the  president." '^     Mr  .Bingham  (Republican) 
said  :  **  The  necessity  for  the  first  section  of  this  amendment 
to  the  Constitution,  Mr.  Speaker,  is  one  of  the  lessons  that 
have  been  taught  to  your  committee,  and  taught  to  all  the 
people  of  this  country,  by  the  history  of  the  past  four  years 
of  terrific    conflict  —  that  history  in  which  God   is.  and  in 
which  He  teaches  the  profoundest  lessons  to  men  and  na- 
tions.    There  was  a  want  hitherto,  and  there  remains  a  want 
now,  in  the  Constitution  of  our  country,  which  the  proposed 
amendment  will  supply.     What  is  that  ?    It  is  the  power  in 
the  people,  the  whole  people  of  the   United  States,  by  ex- 
press authority  of  the  Constitution,  to  do  that  by  congres- 

»o  Ibid,  2498. 
"  Ibid.  2500. 
"  Ibid.  2502. 
'3  Ibid.  2505. 
'4  Ibid.  251 1. 
'5  Ibid.  2512,  2513. 
'^  Ibid.  2530. 
'7  Ibid.  2535. 
»8  Ibid.  2538. 
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sional  enactment  which  hitherto  they  have  not  had  the 
power  to  do,  and  have  never  even  attempted  to  do ;  that  is, 
to  protect  by  national  law  the  privileges  and  immunities  of 
all  the  citizens  of  the  republic,  and  the  inborn  rights  of  every 
person  within  its  jurisdiction,  whenever  the  same  shall  be 
abridged  or  denied  by  the  unconstitutional  acts  of  any 
state.**'9  The  remarks  by  Mr.  Bingham  are  entitled  to  es- 
pecial consideration.  He  was  the  father  of  the  proposition. 
He  it  was  who  first  offered  it,  and  pressed  it  through.  See 
remarks  of  Mr.  Raymond,***  and  the  original  resolution.*' 

The  joint  resolution  passed  the  House  as  it  came  from  the 
committee,  on  May  lOth,  went  to  the  Senate,  and  was  taken 
up  in  that  body  on  May  23d.  The  condition  of  the  health 
of  Mr.  Fessenden,  the  chairman  of  the  committee,  dis- 
abled him  from  taking  charge  of  it ;  it  was  consequently 
committed  to  the  custody  of  Mr.  Howard.  In  his  opening 
speech,  explaining  the  purposes  had  in  view  in  proposing  the 
various  sections,  after  defining  as  well  as  he  was  able  the 
privileges  and  immunities  of  a  citizen  of  the  United  States, 
comprising  as  well  those  which  he  had  as  a  citizen  of  the 
state  as  those  which  he  had  as  a  citizen  of  the  United  States, 
he  says  :  "The  great  object  of  the  first  section  of  this  amend- 
ment is.  therefore,  to  restrain  the  power  of  the  states  and 
compel  them  at  all  times  to  respect  their  fundamental  guar- 
anties." "  On  ;i  subsequent  day,  in  a  discussion  with  Mr.  Doo- 
little,  he  said  :  *'  Mr.  President,  the  celebrated  Civil  Rights  Bill 
which  has  been  passed  during  the  present  Congress,  which 
was  the  forerunner  of  this  constitutional  amendment,  and  to 
give  validity  to  which  this  constitutional  amendment  is 
brought  forward,"  etc.  '^ 

To  a  proper  understanding  of  this  matter  it  is  necessary 
to  make,  at  this  point,  a  short  digression.  It  will  be  observed 
that   the    first   section  of  the    Fourteenth   Amendment,  as 

'9  Ibid,  2542. 

»  Ibid.  2502. 
"  Ibid,  14. 
«  Ibid,  2766. 
^3  Ibid.  2896. 
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finally  adopted,  reads  as  follows :  "All  persons  born  or  natu- 
ralized in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States,  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,"  etc. 

The  section  opens  by  declaring  that  certain  persons  shall 
be  citizens  of  the  United  States,  and  also  citizens  of  the  state 

ft 

in  which  they  reside.  The  second  sentence,  however,  pro- 
hibits only  such  legislation  as  abridges  the  privileges  and 
immunities  of  citizens  of  the  United  States,  but  says  nothing 
as  to  a  state  abridging  the  privileges  and  immunities  of  citi- 
zens of  the  state.  Great  reliance  was  placed  upon  this  cir- 
cumstance by  the  court.  At  page  74,  16  Wall.,  the  court 
says :  "  The  language  used  is. '  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  Ujiited  States'  It  is  a  little  remarkable,  if 
this  clause  was  intended  as  a  protection  to  the  citizen  of  a 
state  against  the  legislative  power  of  his  own  state,  that  the 
words  '  citizen  of  the  state  '  should  be  left  out,  when  it  is  so 
carefully  used,  and  used  in  contradistinction  to  *  citizens  of 
the  United  States,'  in  the  very  sentence  which  precedes  it. 
It  is  too  clear  for  argument  that  this  change  in  phraseology' 
was  adopted  understandingly  and  with  a  purpose." 

Let  it  be  remarked  that  the  joint  resolution,  as  it  was 
reported  from  the  committee,  and  as  it  was  discussed  in  the 
House  and  in  the  Senate  up  to  the  point  in  the  narrative  at 
which  this  digression  commenced,  and  as  it  passed  the 
House,  did  not  have  the  clause  defining  citizenship  of  the 
United  States.  It  opened  abruptly  with  the  provision,  "  No 
state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States." 
And  it  is  obvious,  from  the  debates  that  have  been  quoted, 
that  no  person  understood  the  resolution  in  that  form  to 
protect  the  rights  of  citizens  in  their  capacity  of  citizens  of 
the  United  States  only.  The  provision  defining  citizenship 
of  the  United  States  was  offered  as  a  Senate  amendment  by 
Mr.  Howard,  the  senator  who  had  the  joint  resolution  in 
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charge,  on  May  29th,**  after  the  joint  resolution  had  passed 
the  House  and  been  under  discussion  in  the  Senate  for  six 
days.  A  few  weeks  before,  when  the  Civil  Rights  Bill  was 
on  its  passage  through  the  House,  Mr.  Bingham,  of  Ohio,  a 
member  of  the  Reconstruction  Committee,  had  opposed  it, 
and  had  made  a  very  able  speech  in  which  he  undertook  to 
show  that  it  would  be  unconstitutional  if  passed ;  arguing 
that  the  rights  of  the  citizen  which  it  undertook  to  protect 
were  left,  by  the  Constitution,  to  the  protection  of  the  states, 
and  that  Congress  had  no  right  to  legislate  for  their  protec- 
tion.'5  Attention  had  been  called  to  the  fact  that  it  (the  Civil 
Rights  Bill)  undertook  to  make  negroes  citizens  of  the 
United  States,  whereas  the  Supreme  Court  had  decided,  in 
the  famous  Dred  Scott  case,  that  no  person  of  African  descent 
could  be  a  citizen  of  the  United  States ;  and  Mr.  Bingham 
insisted  on  his  plan  of  amending  the  Constitution  (his  reso- 
lution, that  afterwards  became  the  first  section  of  the  Four- 
teenth Amendment,  was  at  the  time  before  the  committee) 
so  as  to  effect  the  same  thing  intended  by  the  Civil  Rights 
Bill,  in  the  form  of  a  constitutional  amendment.  This 
amendment  to  the  joint  resolution,  along  with  several  others, 
was  the  result  of  several  caucuses  of  the  Republican  sena- 
tors and  representatives,  held  after  Mr.  Stevens  had  driven 
the  joint  resolution  through  the  House  in  the  form  in  which 
the  committee  presented  it,  and  while  it  was  under  discus- 
sion in  the  Senate.'^  When,  after  the  introduction  of  these 
amendments  to  the  joint  resolution,  the  debate  was  resumed 
in  the  Senate,  Mr.  Howard  proceeded  '^  to  explain  their 
purpose  and  meaning.  As  to  the  first,  he  said :  "  The  first 
amendment  is  to  section  one,  declaring  that  'all  persons 
born  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  states 
wherein  they  reside.'  I  do  not  propose  to  say  anything  on 
that  subject  except  that  the  question  of  citizenship  has  been 

^  See  Congressional  Globe,  ist  Sess.  39th  Cong.  2869. 

»5  Ibid,  1291. 

^  See  remarks  of  Mr.  Saulsbury,  ibid,  2869. 

*7  Ibid,  2890. 
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SO  fully  discussed  in  this  body  as  not  to  need  any  further 
elucidation,  in  my  opinion.  This  amendment  which  I  have 
offered  is  simply  declaratory  of  what  I  regard  as  the  law  of 
the  land  already  —  that  every  person  bom  within  the  limits  of 
the  United  States,  and  subject  to  their  jurisdiction,  is,  by 
virtue  of  natural  law  and  national  law,  a  citizen  of  the 
United  States.  This  will  not,  of  course,  include  persons 
born  in  the  United  States  who  are  foreigners,  aliens,  who 
belong  to  the  families  of  embassadors  or  foreign  ministers 
accredited  to  the  government  of  the  United  States,  but  will 
include  every  other  class  of  persons.  It  settles  the  g^eat 
question  of  citizenship,  and  removes  all  doubt  as  to  what 
persons  are,  or  are  not,  citizens  of  the  United  States.  This 
has  long  been  a  great  desideratum  in  the  jurisprudence  and 
legislation  of  this  country."  And  again,  in  a  running  debate 
with  Mr.  Doolittle,  who  wished  to  amend  the  amendment  by 
adding  the  words  "  excluding  Indians  not  taxed,"  he  said : 
"  We  desired  to  put  this  question  of  citizenship  and  the 
rights  of  citizens  and  freedmen  under  the  Civil  Rights  Bill 
beyond  the  legislative  power  of  such  gentlemen  as  the  senator 
from  Wisconsin,  who  would  pull  the  whole  system  up  by  the 
roots  and  destroy  it,  and  expose  the  freedmen  again  to  the 
oppressions  of  their  old  masters."  '* 

From  this  point  forward  the  debate  was  addressed  to  the 
proposition  as  amended  by  the  declaration  of  who  should 
be  citizens  of  the  United  States.  Considering  it  with  that 
amendment  added  to  it,  Mr.  Conness,  of  California,  drew  a 
vivid  picture  of  the  outrages  and  wrongs  which  were  perpe- 
trated upon  the  Chinese  in  his  state,  which  went  unpunished 
because  the  Chinese  were  forbidden  to  testify,  by  the  laws  of 
California,  so  that  no  convictions  could  be  secured.  He  con- 
gratulated himself  and  the  country  that  under  this  section  the 
state  of  California  could  no  longer  make  or  enforce  such 
laws,  and  the  existing  condition  of  things  there  could  be 
remedied.*^     Mr.  Doolittle  (Democrat)  argued  that  adopting 

28  Ibid,  2896. 

"9  Ibid,  2892.     One  of  the  provisions  of  the  Civil  Rights  Bill  was  thai  all 
citizens  should  have  the  right  to  testify  in  courts. 
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this  section  would  be  incorporating  the  Civil  Rights  Bill  into 
the  Constitution.^®  Mr.  Poland  (Republican)  claimed  this  as 
the  great  merit  of  the  first  section.^'  Mr.  Stewart  did  like- 
Avise,3'  and  the  speeches  of  all  these  were  made  after  the 
amendment  declaring  citizenship  had  been  proposed. 

Mr.  Howe,  in  his  speech,  made  also  after  the  amendment 
was  offered,  said,  after  quoting  the  first  section :  "  Sir,  does  any- 
one object  to  putting  that  proposition  into  the  Constitution  ? 
Does  any  one  on  this  floor  desire  to  reserve  to  any  state  the 
right  to  abridge  the  privileges  or  immunities  of  citizens  ?     Do 
you   do  it  in  the  state  in  which  you  reside,  sir  [Mr.  Hen- 
dricks in  the  chair],  and  whose  legislation  and  institutions  you 
have  done  so  much  to  mould  ?     Is  it  done  in  any  of  the  states 
represented  here  ?      I  cannot  deny  it  for  all  of  them ;  but 
for  many  of  them  I  do  happen  to  know  that  no  such  abridg- 
ment of  privileges  or  immunities  is  tolerated.     Is  it  neces- 
sary, however,  to  incorporate  such  an  amendment  into  your 
Constitution  ?     Do  you  find   in  any  of  these  communities 
seeking  to  participate  in  the  legislation  of  the  United  States 
an  appetite  so  diseased  as  seeks  to  abridge  these  privileges 
and  these  immunities  — which  seeks  to  deny  to  all  classes  of 
its  citizens  the  protection  of  equal  laws  ?     Yes,  Mr.  Presi- 
dent, I  am  sorry  to  say  we  do  find  just  such  an  appetite,  and 
it  is  necessary  to  amend  your  Constitution  in  this  year  of  our 
Lord  in  order  to  prevent  the  gratification  of  that  diseased 
appetite.     It  is  known  to  the  wide  world  now  that,  but  for 
the  authority  which  has  been  exerted  on  the  part  of  the 
United  States,  most  of  these  communities  which  now  seek 
the  right  to  participate  in  our  legislation  would  have  denied 
to  a  large  portion  of  their  respective  populations  the  plainest 
and  most  necessary  rights  of  citizenship.     The  right  to  hold 
land  when  they  had  bought  it  and  paid  for  it  would  have 
been  denied  them ;  the  right  to  collect  their  wages  by  the 
processes  of  the  law  when  they  had  earned  their  wages ;  the 
right  to  appear  in  court  as  suitors  for  any  wrong  done  them 

30  Ibid,  2896. 
3*  Ibid,  2961. 
32  Ibid,  2964. 
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or  any  right  denied  them ;  the  right  to  give  testimony  in  any 
court,  even  when  the  facts  might  be  within  their  own  knowl- 
edge —  all  these  rights  would  have  been  denied  in  most,  if 
not  all,  of  these  communities,  but  for  the  fact,  for  which  I 
have  once  before  rendered,  and  now  again  render,  thanks  to 
the    president  of  the  United  States,  that  he  set   his  face 
against  these  provisions,  or  most  of  them,  and  said  he  would 
not  tolerate  them  nor  allow  them  to  be  sanctioned  in  any  of 
those    communities."  33     The   joint  resolution,  amended  by 
the  declaration  of  citizenship,  passed  the  Senate  on   June 
8th,  was  sent  to  the  House,  which  concurred  in  the   Senate 
amendments  on    June   13th,  and  on  that  day  this   famous 
amendment  was  launched.     When  the  Senate  amendments 
were  under  consideration  in  the  House,  Mr.  Harding,  of  Ken- 
tucky, spoke  against  the  whole  scheme  of  the  first  section, 
saying  :^  "  You  will  see  that  this  is  only  a  preparation  for  an 
interminable  conflict  between  the  Federal  and  state  jurisdic- 
tions.    We  know  what  the  result  of  this  will  be,  for  we  have 
already  seen  it  tested.     Will  not  Congress  then  virtually  hold 
all  power  of  legislation  over  your  own  citizens  and  in  defiance 
of  you?'*     Then,  after  showing  how  the  Chicago  Platform 
had  declared  that  each  state  should  control  its  own  domestic 
concerns,  he  said  :  "  This  amendment  is  in  direct  contraven- 
tion of  that  platform,  because  it  transfers  to  Congress  from 
the  states  all  power  of  control  over  their  own  citizens.     Let 
me  tell  you,  you  are  preparing  for  revolutions  after  revolu- 
tions." 

I  have  now  called  attention  to  the  views  of  every  member, 
upon  this  first  section,  who  spoke,  in  either  body,  upon  the 
proposed  amendment.  There  was  perfect  unanimity  of 
opinion  between  senators  and  representatives.  Democrats 
and  Republicans,  upon  one  point,  to  wit,  that  the  purpose 
of  the  first  section  was,  and  its  effect  would  be,  to  incorpo- 
rate the  Civil  Rights  Bill  bodily  into  the  Constitution.  The 
Republicans  contended  for  its  adoption  because  that  was  its 

33  Congressional  Globe,  Appendix,    ist  Sess.  39th  Cong.   218.     Sec,  also, 
speech  of  Mr.  Henderson,  pages  3031,  3032,  enforcing  the  same  views. 

34  /did,  3147. 
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purpose  and  that  would  be  its  effect.  The  Democrats  op- 
posed its  adoption  because  that  was  its  purpose  and  that 
vrould  be  its  effect.  All  united  in  declaring  that  to  be  the 
intention.  And  there  was  no  difference  in  their  understand- 
ing of  the  proposition  after  the  declaration  of  citizenship  was 
added  from  what  it  had  been  before  it  was  appended. 
No  one  understood  that  the  effect  would  be  to  limit  or  change 
the  character  of  rights  to  be  protected. 

Now,  it  will  be  argued  that  the  meaning  of  the  amendment 
is  to  be  determined  by  construing  the  language  in  which  it 
is  expressed,  and  that  we  are  not  to  get  its  meaning  from 
what  was  said  in  debate  by  those  who  proposed  and  dis- 
cussed it.  I  admit  that  resort  could  not  be  had  to  the  de- 
bates to  show  that  it  was  intended  language  should  have  a 
meaning  different  from  its  natural  and  settled  meaning.  But 
when  language  has  a  fixed  and  settled  meaning,  when  there 
is  no  ambiguity  about  it  at  all,  it  is  surely  permissible  to  re- 
sort to  what  was  said  at  the  time  by  the  father  of  the  propo- 
sition, by  its  supporters,  by  its  enemies  as  well  as  friends, 
when  what  was  said  by  those  parties  concurs  with  the  settled 
meaning  of  the  language  to  show  that  it  was  not  used  in  a 
sense  different  from  that  which  is  its  fixed  sense. 

And  when  it  is  considered,  as  every  one  acquainted  with 
the  history  of  the  times  knows,  that  the  entire  purpose  of 
this  amendment,  and  of  the  other  two  adopted  about  the 
same  time,  was  to  put  the  negroes  upon  a  footing,  before  the 
law,  of  perfect  equality  with  the  whites,  how  can  it  be 
doubted  that  it  was  intended  the  words  should  have  their 
natural  meaning  ?  Is  it  credible  that  they  intended  to  say 
the  negroes  shall  not  be  prohibited  by  the  Southern  states 
from  petitioning  Congress,  or  from  sailing  from  New  York 
to  Havre,  but  they  may  be  prevented  by  the  states  from 
suing  in  the  courts  to  recover  wages  they  have  earned ;  they 
may  be  prevented  by  the  states  from  acquiring  title  to  prop- 
erty they  have  paid  for;  they  may  be  excluded  by  the  states 
from  the  right  to  dwell  in  cities ;  they  may  be  prohibited  by 
the  states  from  assembling  together  to  deliberate  peacefully 
upon  the  measures  best  calculated  to  advance  the  interests 
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and  prosperity  of  their  race;  they  may  be  restrained  of 
their  liberty,  when,  under  the  Constitution  of  the  United 
States,  they  have  done  all  that  the  law  requires  them  to  do  in 
order  to  be  set  at  liberty  ?  35  The  truth  is,  when  this  amend- 
ment first  came  before  the  Supreme  Court  for  construction, 
the  minds  of  patriotic  men  were  filled  with  alarm  at  the  cen- 
tralizing tendency  of  the  government.  The  president  of  the 
United  States  was  holding,  a  half-dozen  states  under  the 
armed  heel  of  military  despotism;  the  Congress  of  the  United 
States  was  indicating  its  disposition,  strongly  and  more 
strongly  at  each  successive  session,  to  encroach  upon  the  re- 
served rights  of  the  states ;  and  those  who  wished  well  to 
their  country  looked  with  sorrowing  eyes  upon  the  prospect 
that  the  ancient  landmarks  of  the  states  were  to  yield  before 
the  advancing  strides  of  an  imperial  despotism.  No  one  can 
deny  that  the  disposition  of  the  majority  of  the  court  to  put 
some  construction  upon  this  amendment  which  would  curb 
the  progress  of  Federal  power  was  a  most  patriotic  one. 
But  was  it  wise  ?     Can  it  ever  be  wise  for  the  court  to  force 

35  It  is  curious,  under  the  decision  in  the  Slaughter-House  Cases,  to  consider 
what  actually  was  accomplished  for  the  negroes  in  the  Southern  States  by  the  re- 
construction legislation,  and  the  constitutional  amendments  adopted  after  the  war. 
The  Thirteenth  Amendment  forbids  slavery  or  involuntary  servitude;  the  Fif- 
teenth forbids  the  abridgment  of  the  right  of  citizens  to  vote  on  account  of  race, 
color,  or  previous  condition  of  servitude;  and  the  Fourteenth,  under  the  con- 
struction of  the  court,  forbids  the  states  to  make  or  enforce  any  law  which  abridges 
the  citizen's  national  privileges.  Thus,  the  negroes  have  guaranteed  to  them 
liberty,  the  right  to  vote,  the  right  to  petition  Congress,  the  right  to  protection 
by  the  United  States  on  the  high  seas,  and  the  other  rights  of  national  citizeD- 
ship.  These  are  the  only  rights  guaranteed  to  them  by  the  Constitution  of  the 
United  States,  save  those  that  were  guaranteed  to  them,  in  common  with  all 
other  citizens,  by  the  Constitution  as  it  existed  prior  to  the  war.  In  respect  to 
all  their  other  rights  they  are  left  at  the  mercy  of  their  old  masters.  They 
may  be  forbidden  to  sue  in  the  courts,  to  acquire  title  to  property,  to  dwell  in 
cities,  to  meet  together  for  conference,  to  practice  professions ;  they  may  even 
be  forbidden  to  labor  for  their  own  support,  unless  they  can  by  some  theory  of 
construction  bring  these  rights  within  the  protection  of  the  other  provisions  of 
the  first  section,  forbidding  the  states  to  deprive  a  citizen  of  his  property  without 
due  process  of  law,  and  fo'rbidding  them  to  deny  to  every  citizen  equal  protec- 
tion of  the  laws.  What  would  Mr.  Thadeus  Stevens  have  thought,  if  he  had 
been  told  that  the  constitutional  amendments  accomplished  no  more  for  the 
negro  than  this  ? 


THE   FOURTEENTH    AMENDMENT.  577 

a  meaning  upon  the  language  of  the  Constitution,  to  avert  a 
fancied  or  a  threatened  danger  ?  It  is  the  glory  and  pride  of 
the  institutions  of  this  government  that  they  have  success- 
fully withstood  every  strain  to  which  they  have  been  sub- 
jected; and  the  belief  that  they  are  equal  to  whatever  strain 
may  be  imposed  upon  them  in  the  future  is  the  hope  and 
comfort  of  those  who  cherish  them.  Would  it  not,  therefore, 
have  been  the  part  of  wisdom,  whatever  fancied  danger 
might  have  flowed  from  giving  this  amendment  a  literal  con- 
struction, to  give  it  that  construction,  and  leave  it  to  the  in- 
stitutions themselves  to  cure  the  evils  which  flowed  from  it 
at  the  ballot-box  ? 

But  was  there  really  the  danger  in  this  amendment  which 
men  at  that  time  fancied  ?  When  viewed  dehors  the  light 
of  an  encroaching  administration  of  the  Federal  government, 
is  not  every  proposition  contained  in  the  first  section  of  this 
amendment  one  which  all  conservative  and  right-thinking 
men  should  rejoice  to  see  planted  firmly  and  forever  in 
the  Constitution  of  the  United  States  ?  The  spirit  in 
which  this  amendment  was  conceived  is  now  immate- 
rial. Time  has  now  wrought  that  change  in  the  condition 
of  things  which  justifies  looking  this  constitutional  amend- 
ment squarely  in  the  face,  and  insisting  upon  its  having  its 
full  force  and  effect  if  it  be  good  that  it  should  have  that 
force  and  effect.  The  second  section,  providing  for  the  basis 
of  representation,  operates  equally  upon  all  the  states  in 
the  Union,  and,  therefore,  whether  good  or  bad  in  itself,  is 
not  now  a  subject  of  local  complaint.  The  third  section  has 
ceased  to  be  operative,  through  the  provision  for  removing 
disabilities.  The  fourth,  forbidding  payment  of  the  Confed- 
erate debt,  was  acquiesced  in  at  the  surrender  at  Appomat- 
tox. Let  us,  therefore,  look  at  this  amendment  as  citizens  of 
the  United  States,  having  a  common  future  before  us  and  a 
common  prosperity  to  work  for. 

As  each  state,  individually,  constitutes  a  much  smaller 
community  than  that  constituted  by  the  aggregate  of  all 
the  states,  so  is  a  state  much  more  liable  to  fall  into  the 
hands  of  factions  or  to  be  controlled  by  corrupt  influences 
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than  the  community  constituted  by  all  the  states.  The 
framers  of  the  original  Constitution,  aware  of  this,  wisely 
thought,  therefore,  that  guaranties  of  those  fundamental 
rights  of  citizenship,  without  which  true  freedom  cannot 
exist,  should  be  put  into  the  Constitution  of  the  United 
States,  to  alter  which  required  the  concurrent  voice  of  three- 
fourths  of  all  the  states  —  which,  of  course,  it  would  be  in- 
finitely more  difficult  to  obtain  than  it  would  be  to  obtain 
control  of  a  single  state.  Thus  would  the  right  to  life,  lib- 
erty, property,  and  the  pursuit  of  happiness  be  placed  upon 
a  plane  far  above  the  storms  of  party  strife,  local  prejudice, 
and  sectional  hate  which  might  rage  impotently  below.  In 
the  language  of  Mr.  Justice  Field,  in  Bartmeyer  v.  Iowa,  it 
was  intended,  for  the  protection  of  his  privileges  and  immu- 
nities as  a  citizen,  to  give  him  a  right  to  appeal  from  his 
state  to  his  nation,  and  to  give  him  the  assurance  that  for 
the  protection  of  those  rights  he  could  invoke  the  whole 
power  of  the  government.  They  accordingly  put  into  that 
instrument  inhibitions  upon  the  states  in  respect  to  all  those 
matters  as  to  which  their  experience  and  reading  taught 
them  that  human  rights  stood  in  danger  from  the  sovereign 
power.  And  let  it  be  remarked  that  guaranteeing  these 
rights  against  the  states  guaranteed  them  against  every 
power.  For,  as  power  to  interfere  with  them  was  not 
granted  to  Congress,  which  has  no  other  than  granted 
powers,  by  giving  them  protection  as  against  the  states 
they  gave  them  effectual  protection  as  against  any  possible 
invasion.  And  this  idea,  that  each  citizen,  however  humble, 
for  the  protection  of  his  personal  rights  against  govern- 
mental power,  should  be  invested  with  power  to  demand  the 
assistance  of  all  the  other  citizens  in  the  broad  area  of  the 
land,  is  the  grandest  move  ever  made  in  governmental 
science.  It  is  Magna  Charta,  with  this  difference  only,  that 
it  was  made  next  to  impossible  for  the  people  themselves  to 
change  Magna  Charta,  Amongst  other  things,  the  states 
were  prohibited  to  pass  bills  of  attainder,  ex-post-facto  laws, 
laws  impairing  the  obligation  of  contracts,  or  to  grant  any 
title  of  nobility. 
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The  guaranties  of  human  right  which  the  old  Constitution 
contained  were  found  ample  for  the  condition  of  things  that 
existed  up  to  the  end  of  the  late  war.  But  then,  on  account 
of  the  new  order  of  things  which  the  termination  of  that 
conflict  introduced  into  the  Southern  states,  it  was  obvious 
that  the  new  class  of  citizens  would  not  be  protected  in  all 
their  fundamental  rights  of  citizenship  by  the  Constitution 
as  it  stood.  There  were  many  of  the  fundamental  rights  of 
citizenship  which  it  had  never  occurred  to  the  framers  of 
the  old  Constitution  to  inhibit  the  states  from  invading, 
because  it  had  never  occurred  to  them  that  any  state  would 
attempt  to  invade  them,  populated  as  all  then  were  by  in- 
habitants between  whom  there  were  no  distinctions  of  caste 
arising  from  difference  of  race.  Yet  it  was  obvious  aftar 
the  war  that  the  servient  race  in  the  Southern  states  ran 
great  risks  of  having  many  of  these  fundamental  rights 
abridged  through  legislation  by  the  dominant  race,  unless 
power  to  do  so  was  taken  from  them  by  constitutional  guar- 
anties. It  seems  hard  to  doubt,  under  these  circumstances, 
the  purpose  of  the  amendment. 

The  great  argument  made  against  an  enlarged  construction 
of  the  amendment  was  the  argument  ab  inconvenienti.  It 
was  urged  that  the  expression  "  privileges  and  immunities," 
in  its  broadest  sense,  would  include  every  conceivable  right, 
and  so  construed,  when  taken  in  connection  with  the  fifth 
section  of  the  amendment,  which  gave  Congress  power  to 
enforce  the  amendment  by  appropriate  legislation,  it  would 
give  Congress  the  constitutional  power  to  legislate  in  respect 
to  every  matter  which  ought  to  be  under  exclusive  state 
control,  and  would  practically  obliterate  all  state  lines,  and 
make  one  central  government  at  Washington. 

The  argument,  if  a  good  one,  was  one  which  ought  to  have 
been  addressed  to  Congress  when  the  amendment  was  pro- 
posed, or  to  the  state  Legislatures  when  submitted  to  them 
for  ratification.  It  is  one  which  ought  to  find  no  place  in  a 
court  of  justice  in  a  case  where  the  language  in  which  the 
Constitution  is  written  contains  no  ambiguity.  If  such  was 
to  be  the  effect  of  the  amendment,  it  was  so  because  the 
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American  people  had  so  decreed,  and  it  was  not  the  prov- 
ince of  the  court  to  defeat  their  will.  The  remedy  for  the 
evil,  if  it  was  to  be  an  evil,  was  in  the  sovereign  people 
themselves,  who  had  understandingly  and  deliberately  deter- 
mined that  they  would  have  that  form  of  government. 

But  let  us  see  if  it  would  have  had  that  effect.  "  Privileges 
and  immunities  "  are  certainly  words  of  large  meaning,  but 
they  may  be  defined  with  sufficient  certainty.  In  the  leading 
case  of  Corfield  v.  Coryell,  to  be  found  in  4  Wash.  C.  Ct.  371. 
tried  before  that  most  learned  and  able  judge,  Mr.  Justice 
Washington,  defining  these  words  as  they  are  contained  in 
the  original  Constitution,  which  provides  that "  the  citizens  of 
each  state  shall  be  entitled  to 'all  privileges  and  immunities 
©f  citizens  in  the  several  states,"  he  said:  *'The  enquiry  is, 
What  are  the  privileges  and  immunities  of  citizens  in  the 
several  states?  We  feel  no  hesitation  in  confining  these 
expressions  to  those  privileges  and  immunities  which  are  in 
their  nature  fundamental,  which  belong  of  right  to  the  citi- 
zens of  all  free  governments,  and  which  have  at  all  times 
been  enjoyed  by  the  citizens  of  the  several  states  which  com- 
pose this  Union  from  the  time  of  their  becoming  free,  inde- 
pendent, and  sovereign.  What  these  fundamental  principles 
are  it  would  perhaps  be  more  tedious  than  difficult  to  enu- 
merate. They  may,  however,  be  all  comprehended  under 
the  following  general  heads :  protection  by  the  govern- 
ment, the  enjoyment  of  life  and  liberty,  with  the  right  to  ac- 
quire and  possess  property  of  every  kind,  and  to  pursue  and 
obtain  happiness  and  safety  —  subject,  nevertheless,  to  such 
restraints  as  the  government  may  justly  prescribe  for  the  gen- 
eral good  of  the  whole.  The  right  of  a  citizen  of  one  state 
to  pass  through  or  to  reside  in  any  other  state,  for  purposes  of 
trade,  agriculture,  professional  pursuits,  or  otherwise;  to 
claim  the  benefit  of  the  writ  of  habeas  corpus ;  to  institute 
and  maintain  actions  of  any  kind  in  the  courts  of  the  state ; 
to  take,  hold,  and  dispose  of  property,  either  real  or  personal, 
and  an  exemption  from  higher  taxes  or  impositions  than  are 
paid  by  the  other  citizens  of  the  state,  may  be  mentioned  as 
some  of  the  particular  privileges  and  immunities  of  citizens 
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Avhich  are  clearly  embraced  by  the   general  description  of 
privileges  deemed  to  be  fundamental."      This  definition  of 
the.  words  "privileges  and  immunities"  has  frequently  been 
referred  to  by  the  Supreme  Court,  and  the  judges  thereof, 
with  approbation.     Now,  is  there  a  man  who  would  contend 
that  a  state  ought  to  make  or  enforce  any  law  which  would 
abridge  any  one  of  these  enumerated  privileges  of  the  citi- 
zen ?     Is  there  a  man  who  would  contend  that  a  state  ought 
to  make  or  enforce  a  faw  giving  to  sixteen  monopolists  the 
odious  privileges  granted  by  the  Legislature  of  Louisiana  in 
the  Slaughter-House  Cases  ?     Is  it  right  that  the  Legislature 
of  Louisiana  should  tax  that  worthy  class  of  the  citizens  of 
New  Orleans,  the  butchers,  with  the  oppressive  burden  laid 
upon  them  for  the  benefit    of  sleek    monopolists?      That 
the   product   of   their  industry,  what   they  earned   by  the 
sweat  of  their  brows,  should  be  diverted  from  the  families  of 
one  thousand  men,  into  the  pockets  of  sixteen  tyrants  ?     Is 
it  right  that  a  Legislature  should  make  or  enforce  a  law 
vrhich  prohibits  the  citizens  of  this  land  from  meeting  peace- 
fully together   to  propose,  discuss,  and  determine   on  the 
measures   best   calculated   to   advance   their   interests  and 
prosperity  ?     Is  it  right  that  the  authorities  of  a  state  should 
restrain  a  citizen  of  his  liberty  by  virtue  of  a  law  which  the 
Constitution  of  the  United  States  forbids  a  state  to  enact  ? 

No  one  can  say  that  a  state  ought  to  make  or  enforce  such 
laws ;  and  if  it  ought  not  to  make  or  enforce  them,  then,  if 
there  be  good  at  all  in  constitutional  limitations,  exactly 
these  laws  the  Constitution  ought  to  forbid  them  to  make. 
The  idea  and  purpose,  in  government,  of  a  written  constitu- 
tion is  to  prohibit  the  making  of  those  laws  which  justice  and 
right  forbid  the  law-making  power  to  enact. 

It  being  right  that  the  guaranty  of  these  fundamental 
privileges  and  immunities  should  be  in  the  Constitution,  was 
there  the  apprehended  danger  that,  under  the  guise  of  en- 
forcing the  guaranty.  Congress  might  have  utterly  over- 
thrown all  kinds  of  state  demarcation  ?     I  think  not. 

Let  it  be  observed  the  prohibition  is,  "  no  state  shall  make 
or  enforce  any  laiv  abridging,"  etc.  It  is  not,  "  the  privileges 
and  immunities  shall  not  be  abridged,"  but  no  state  shall  make 
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or  enforce  any  law.     Now,  unless  a  state  makes  or  enforces 
some  law  abridging  the  fundamental  rights  of  citizens,  no 
case  has  arisen  in  which  Congress  is  authorized  to  legislate 
under  the  amendment.     It  is  not  sufficient,  to  authorize  leg- 
islation by  Congress,  that  the  privileges  and  immunities  of  a 
citizen  are  being  abridged.     They  must  be  abridged  by  rea- 
son of  a  state  having  made  and  being  actually  engaged  in 
enforcing  a  law,  to  authorize  legislation  by  Congress ;  and  for 
that  reason  I  have  no  criticism  to  make  upon  the  case  of 
United    States   v.    Cruikshank.      In    that   case   the    parties 
were  not  prevented  from  assembling  together  by  any  law 
of  Louisiana,  but    simply   by  unlawful   and    riotous    inter- 
ference of  individuals,  for   which   they  should   have    been 
punished    in  the  courts  of  the  state.     And  if  a   state   has 
actually  made  a  law  abridging   the  fundamental   rights  of 
a   citizen,  or  if  a  state  be   actually  enforcing  such   a   law, 
then   the   enforcement   of    it   ought   to   be   arrested,   even 
if  it   requires   an  appeal  to  Congress;    nay,  more,  even  if 
it  requires  an  appeal  to  the  entire  civilized  world.     Many 
have  argued  that  it  is  odious  that  the  courts  of  the  United 
States,  in  a  measure  foreign  courts,  should  invade  a  state  and 
vacate  and  disrupt  some  measure  of  domestic  policy  deter- 
mined on  by  the  Legislature  of  that  state.     But  this  Four- 
teenth Amendment  is   not  law  for  the  courts  of  the  United 
States  alone  —  it  is  the  law  of  the  land,  binding  and  obliga- 
tory upon  the  courts  of  the  states  with  the  same  power  and 
force  as  upon  the  courts   of  the  United  States ;    and   it  is 
the  duty  of  the  courts  of  the  states  to  nullify  any  law  of 
the  state  depriving  a  citizen  of  any  of  his  fundamental  rights 
just  as  much  as  it  is  the  duty  of  the  courts  of  the   United 
States  to  do  so.     It  is  only  when    the    Legislatures  make 
such  laws,  and  when  the   courts  of  the  states  enforce  them, 
that  an  appeal  can  be  taken  to  the  Federal  courts,  or  that 
Congress  becomes  authorized  to  legislate  upon  the  subject; 
and  when  a  Legislature  is  so  lost  to  the  sense  of  justice  as  to 
make  such  a  law,  when  the  courts  of  a  state  are  so  unmindful 
of  their  sworn  duty  as  to  enforce  such  a  law,  then  I  say  Con- 
gress — and  if  Congress  will  not  come  to  the  rescue,  all  civilized 
mankind — ought  to  interfere  to  abrogate  and  destroy  the  atro- 
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<^ious  act  Nor  will  it  do  to  argue  that  the  opportunity  is 
offered  for  much  improper  legislation  under  the  guise  of  pre- 
"venting  states  from  enforcing  such  laws.  The  Supreme  Court 
of  the  United  States  stands  always  open,  ready  to  mark  out 
the  limits  of  Congressional^^action,  and  to  nullify  its  acts  when 
it  steps  an  inch  over  its  appropriate  boundary.  Nor  will  it  in 
any  case  do  for  one  department  of  the  government  to  predi- 
cate of  another  that  it  will  not  confine  itself  to  its  constitu- 
tional limitations,  and  to  base  its  actions  upon  that  hypothe- 
sis. No  more  vicious  principle  could  be  introduced  into  a 
system  of  government. 

Those  who  reflect  casually  upon  the  subject  may  be  prone 
to  think  that  this  amendment,  with  the  liberal  construction 
contended  for,  will  so  hamper  and  limit  legislative  action  as 
that  it  would  be  impossible  to  enact  and  enforce  those  laws 
necessary  to  the  peace,  good  order,  and  health  of  society. 
But  this  is  not  so.     A  principle  as  well  known  and  as  fully 
acquiesced    in   as  any    other  in  the  theory   of  a  constitu- 
tional government  is  that  whatever  right  a  citizen   has   he 
holds  subordinated  to  the  police  power  of  the  government. 
By   police    power  is  meant  the  making  and    enforcing  all 
such  laws  as  are  necessary  to  the  preservation  of  health  and 
the  good  order  of  society.     On  this  principle  the  govern- 
ment deprives  the  citizen  of  the  highest  right  of  all,  his  life. 
The  principle  at  the  foundation  of  all  constitutional  govern- 
ment is  that  every  man  must  so  use  all  his  rights  as  that 
every  other  man  may  enjoy  all  his,  and  that  he  must  hold  his 
own  subject  to  contribute  from  them  his  ratable  portion  for 
the  public  burdens,  and  subject  to  every  demand  which  the 
safety  and  good  of  all  require.     On  this  principle  the  courts 
sanction  the  abrogation  of  contracts,  the  destruction  of  prop- 
erty, the  enforced  use  of  property  according  to  specified 
conditions.     Salus  populi  supretna  lex.     And  if  such  a  con- 
dition of  affairs  arises  as  creates  a  public  necessity  for  limit- 
ing the  citizen  in  the  enjoyment  of  his  rights,  mankind  con- 
curs in  justifying  the  limitation,  or,  if  the  necessity  requires 
it,  the  destruction.     Suppose  at  the  entrance  to  a  harbor  a 
citizen's  house  was  on  the  beach,  in  the  line  of  fire  between 
enemies*  vessels  of  war  and  the  fort  protecting  the  harbor; 
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would  any  one  think  of  contending  that  the  Constitution 
forbade  the  commander  of  the  fort  to  fire  on  the  enemies' 
ships  because  to  do  so  would  destroy  the  citizen's  inter- 
mediate property  ?  Could  the  citizen  maintain  an  action  of 
trespass  against  the  officer  for  doigcj  so  ?     Assuredly  not. 

So,  no  state  runs  any  risk  that  this  amendment  will  de- 
prive it  of  power  to  make  such  laws  as  the  peace,  good 
order,  and  health  of  its  society  may  demand.  Whenever 
the  emergency  arises,  the  courts  will  sanction  the  making 
and  enforcing  of  laws  which  apparently  abridge  the  citizen  s 
privileges  and  immunities ;  for,  if  the  emergency  has  arisen, 
it  is  not  the  citizen's  privilege  to  claim  exemption  from  his 
share  of  the  demand. 

There  could  have  been  no  criticism  upon  the  action  of 
the  Louisiana  Legislature  in  the  Slaughter-House  Cases  if  the 
charter  given  the  slaughter-house  company  had  been  really 
a  police  regulation.  But  it  was  a  colorable  exercise  only  of 
police  power.  It  was  giving  a  party  of  monopolists  unwar- 
ranted privileges,  under  the  pretence  of  prescribing  police 
regulations.  However  necessary  to  the  health  of  New- 
Orleans  that  the  slaughter  of  all  animals  should  be  made  at 
a  certain  specified  place,  that  could  not  justify  making  the 
owner  of  the  animal  pay  tribute  to  other  parties  for  exercis- 
ing his  trade  as  a  butcher.  The  tribute  to  the  monopolist 
was  in  no  possible  manner  necessary  to  the  health  of  New 
Orleans. 

I  conclude  this  article  with  the  remark  that  the  proposi- 
tions contended  for  herein  are  the  purest  principles  of 
Democracy.  In  the  Charleston  Convention  of  i860  the 
fifteen  Southern  states,  with  California  and  Oregon,  adopted 
three  propositions  drawn  up  and  submitted  by  the  Hon. 
James  A.  Bayard,  senator  from  Delaware,  the  second  of 
which  was  as  follows :  "  Resolved^  that  it  is  the  duty  of  the 
Federal  government,  in  all  its  departments,  to  protect,  when 
necessary,  the  rights  of  persons  and  property  in  the  terri- 
tories, and  wherever  else  its  constitutional  authority  ex- 
tends." 

William  L.  Royall. 

Richmond,  Va. 
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IV.     SOME  AMENDMENTS  OF  THE  LAW  OF 

TAX  A  TION. 

It  has  been  said  that  ''to  tax  and  to  please"  is  as  impossi- 
ble as  "  to  love  and  be  wise."  This  essay  will  not  meddle 
with  the  last-named  problem,  nor  will  the  attempt  be  made 
to  exhibit  taxation  in  an  absolutely  pleasing  light.  It  can 
be  shown,  however,  that  some  of  the  hardships,  incon- 
gruities, and  injustice  with  which  our  laws  for  the  collection 
of  revenue  are  chargeable  are  unnecessary,  and  that  the 
payment  of  taxes  may  be  so  far  connected  with  the  pro- 
tection of  the  rights  of  property  as  to  permit  the  citizen 
occasionally  to  catch  a  glimpse  of  something  like  a  com- 
pensation, in  some  degree,  for  the  tribute  persistently  levied 
upon  him. 

When  all  reasonable  allowance  has  been  made  for  the 
selfishness  and  perversity  of  the  human  race,  the  excessive 
disgust  with  which,  with  one  accord,  all » tax-payers  en- 
counter the  tax-collector  remains  only  partially  accounted 
for.  Men  who  meet  with  alacrity  every  demand  for  a  debt 
incurred  in  the  course  of  business,  whether  the  enterprise 
out  of  which  it  grew  were  profitable  or  the  reverse ;  who 
cheerfully  pay  whatever  is  needed,  either  for  the  acquisi- 
tion or  the  protection  of  property,  are  almost  always  uni- 
versally found  to  pay  their  taxes  reluctantly  and  grudgingly. 
If  this  sentiment  were  observable  chiefly  or  exclusively 
among  those  who  in  other  respects  are  slow  to  respond  to 
pecuniary  obligation,  there  would  be  room  for  thinking  that 
it  was  founded  on  disreputable  feelings  and  reasonings. 
But  this  is  so  far  from  being  true  that  it  is  from  those  who, 
like  ancient  Pistol,  entertain  contemptuous  sentiments 
towards  men  of  regular  payments,  that  we  most  frequently 
hear  the  expression  of  friendliness  for  the  collector  of  taxes. 
VOL.  4,  NO.  4 — 38 
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Every   community   consists   of  two    great  classes,    one   of 
which  pays  taxes,  and  the  other  of  which  consumes   them. 
Those  that  pay  have  little  to  do  with  consumption,  but  those 
who  consume  are,  almost  to  a  man,  of  the  non-tax-paying 
class.     While  this  latter  body  comprises  many  honest  men. 
it  is  undeniable  that  it  has  almost  a  monopoly  of  the  "  dead 
beats,"  the  ^^ chevaliers   d' Industrie''  the   men  who  live    by 
getting  what  is  termed  "a  situation"  —  those  who.  in  a  word, 
are  constitutionally  opposed  to  working  for  themselves,  pre- 
ferring greatly  to  have  charge  of  public  affairs,  and  to  feed 
at  the  public  crib.     It  is  the  religion  of  this  body  that   the 
world  owes  them  a  living,  and  a  good  living;  and  this  they 
interpret  to  mean  the  enjoyment,  without  labor,  of  all  the 
comforts  and  many  of  the  luxuries  of  life.     It  is  from  this 
class  that  we  may  hear  of  the  importance  of  keeping  up  the 
rate  of  assessments  (in  some  cases  to  threefold  the  value  of 
property),  the    percentage   of  taxation,  and    of  the    sacred 
duty  of  the  property-owner  to  pay  with  promptitude,  and 
without  a  murmur,  whatever  is  exacted ;  otherwise,  we  are 
told   "  //   is   impossible   to  run  the  city''     Like  many  other 
votaries,  these  men  never  carry  their  precepts  into  practice, 
or,  rather,  their  precepts  are  for  others,  not  for  themselves; 
and,  cheap  as  would  be  the  profession  that  they,  j/"  property- 
owners,  would  conform   to  a  course  of  conduct  which  they 
now  prescribe  for  that  unfortunate  class,  they  are  not  often 
guilty  of  the  hypocrisy  of  making  it.     They  seem,  rather,  to 
enjoy  the  joke  of  cynically  recommending  to  others  a  line 
of  conduct  which  they  know  to  be  rendered  more  distasteful 
by  the  recommendation,  and  of  being  the  disposers  of  the 
exactions  made  from  those  who  are  facetiously  called  the 
owners  of  property  (instead  of  being  termed  their  stewards), 
without  the  burden  of  contributing  a  cent  towards  the  fund 
which  they  administer. 

It  is  hardly  unwarrantable  to  think  that  no  small  part  of 
the  disinclination  felt  by  property- owners  to  pay  those  exac- 
tions which  pass  under  the  term  taxes  is  due  to  the  belief 
that  they  are  paid,  &s  the  French  say,  "  enpure perte  ;  "  that  the 
state  returns  nothing,  or  next  to  nothing,  to  the  citizen  in 
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compensation  for  what  it  thus  takes  from  him  ;  and  that 
wastefulness,  corruption,  and  inefficiency  are  the  most  con- 
spicuous features  of  what  is  called  government.  It  is  not 
intended  here  to  examine  the  soundness  of  this  belief.  That 
there  are  many  abuses  and  shortcomings  in  all  human  ad- 
ministration is  beyond  dispute ;  and  it  may  be  that  there  is, 
on  the  part  of  some,  a  disposition  to  exaggerate  the  faults 
which  are  inseparable  from  the  imperfections  of  humanity. 
The  object  of  this  essay  is  to  call  attention  to  some  of  the 
purposes  to  which  a  good  system  of  assessing  and  levying 
taxes  might  be  directed  ;  and  certain  solecisms  will  be  indi- 
cated, the  removal  of  which  would  encourage  the  payment 
of  taxes,  while  it  would  fortify  the  rights  of  property. 

1.  In  respect  of  unimproved  real  estate,  it  sometimes  hap- 
pens that  the  title  is  not  entirely  clear.  It  may  be  so  situated, 
locally,  as  not  to  permit  any  immediately  profitable  use.  And 
if  it  be  enclosed,  with  a  view  to  denoting  a  possession  of  it 
by  the  claimant,  it  is  matter  of  familiar  experience  that  the 
enclosure  is  prone  to  disappear  during  the  first  cold  weather. 
Thus  there  may  be  no  visible  possession  of  the  land.  For 
many  years,  perhaps  for  a  term  exceeding  that  sufficient  to 
bar  a  suit  in  ejectment,  the  claimant  may  have  paid  taxes 
upon  it  regularly;  and  yet,  on  being  sued  by  some  one  who 
has  never  paid  a  penny  towards  the  public  burdens,  the  tax- 
payer  may  find  it  difficult  or  impossible  to  prove  an  adverse 
possession  for  the  necessary  period.  Here  is  a  condition  of 
things  needing  amendment. 

2.  The  case  above  stated  is  bad.  but  it  is  not  the  worst 
that  has  happened.  In  order  to  explain  that  to  which  allu- 
sion is  next  made,  the  facts  of  a  controversy  lately  pending 
in  the  county  of  St.  Louis  will  be  stated,  omitting  names.  A 
gentleman  died,  leaving  to  his  widow  all  his  real  and  per- 
sonal property.  She,  with  her  large  family  of  small  children, 
lived  in  the  city  of  St.  Louis.  Amongst  the  tracts  of  land 
which  the  decedent  had  owned  was  a  lot  on  the  Carondelet 
Common,  south  of  the  Des  Peres.  On  this  she  paid  taxes 
for  more  than  ten  years,  and  then,  wishing  to  sell  it,  found 
that  there  was  an  adverse  claimant.      This  last  had,  more 
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than  ten  years  before,  obtained,  from  some  one  who  had  no 
earthly  claim  to  the  tract,  a  quitclaim  deed  for  it;  had  re- 
corded the  deed ;  and,  being  the  owner  and  occupant  of  the 
adjoining  tract,  had  for  more  than  ten  years,  without  her 
knowledge,  enclosed,  occupied,  and  cultivated  part  of  the 
tract  to  which  he  had  no  title.  During  all  this  time  he  had 
not  paid  a  cent  of  taxes  on  it,  nor  made  return  of  it  to  the 
assessor  as  his  own.  By  the  operation  of  the  statute  of  lim- 
itations, aided  by  the  imperfection  of  our  laws  respecting 
revenue,  he  was  able  to  perpetrate  an  atrocious  act  of 
spoliation,  and  the  widow  lost  her  land. 

3.  It  sometimes  happens  that  an  honest,  sincere  dispute 
exists  as  to  the  title  to  a  tract  of  land.  A  is  in  possession, 
and  believes  it  to  be  his.  B  claims  it,  and  believes  himsell 
to  be  the  real  owner.  The  doubt  is  one  w  hich  can  be  solved 
only  by  the  decision  of  the  court  of  last  resort.  Between 
the  institution  and  the  determination  of  such  a  suit  many 
years  must  elapse.  There  is  a  case  now  pending  in  the 
courts  of  this  city  which,  in  one  shape  or  another,  has  occu- 
pied them  without  interruption  for  sixteen  years  !  And  it  is 
not  likely  that  three  years  more  will  see  its  close.  Dur- 
ing all  this  time,  who  can  safely  pay  the  taxes?  If  ^^ 
pays,  then  he  may,  possibly,  obtain  credit  for  the  payment  on 
the  account  for  rents  and  profits.  But  A  may,  with  so\^^ 
reason,  expect  that  if  the  plaintiff  should  recover  the  land,  he 
will  only  obtain  nominal  damages,  and  so  may  determine  not 
to  pay  the  taxes  while  the  title  is  uncertain ;  and,  besides. 
when  the  title  to  land  is  thus  in  controversy,  it  often  happens 
that  the  taxes  exceed  the  rents.  At  the  end  of  the  action, 
A  is  victorious.  But  he  may  be  nearly  ruined  by  the  accu- 
mulation of  taxes,  costs,  and  penalties  during  several  years 
of  litigation ;  and  if  B  wins  the  land,  he  may  gain  only  a  bar- 
ren triumph,  because  the  land  recovered  is  burdened  b} 
these  enormous  accumulations.  On  the  other  hand,  B  wu* 
hardly  pay  the  taxes  to  avoid  the  penalty  unless  he  is  ?'^^ 
confident  of  early  success,  because,  if  he  pays  taxes  on  land 
which  does  not  belong  to  him,  he  loses  his  money  with^"^ 
remedy.    The  state  and  county,  in  the  meantime,  go  witbou 
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the  revenue  which  this  tract  should  yield;  and  no  one 
profits  by  this  state  of  things  except  that  unmeritorious  class 
^vhich  lives  by  abusing  the  legislation  devised  for  the  collec- 
tion of  delinquent  taxes. 

4.  Again,  it  may  happen  that  at  a  sale  by  a  sheriff,  or 
trustee,  several  persons  may  become  purchasers  of  parts 
of  a  tract  which  was  assessed  in  an  undivided  condition 
against  the  former  owner.  It  will  certainly  be  a  very  troub- 
lesome, perhaps  an  impossible,  thing  for  any  one  of  these 
purchasers  to  compel  the  others  to  pay  their  proper  portion 
of  the  taxes  on  the  whole  tract ;  and  that  this  is  a  serious 
inconvenience  admits  of  no  doubt. 

It  seems  that  all  these  evils  may  be  remedied  by  a  short 
act  of  legislation  like  the  following  : 

"an  act  to  promote  the  payment  of  TAXES. 

^^Be  it  enacted  by  the  General  Assembly  of  the  State  of  Mis- 
souri as  follows : 

"  Sec.  I.  If  any  person  claiming  a  tract  of  land  by  virtue 
of  a  duly  recorded  deed  shall,  on  making  return  to  the 
assessor  of  the  proper  city  or  county,  describe  it  as  land  to 
him  belonging,  and  shall  thereafter  in  due  course  pay  all 
taxes  that  may  be  legally  assessed  thereon,  such  claim,  re- 
turn, and  payment  shall,  in  case  there  be  no  actual  occupa- 
tion of  the  tract,  or  payment  of  taxes  thereon,  by  some 
other  person,  be  deemed  in  law  the  exercise  of  actual,  vis- 
ible, and  notorious  ownership  over  such  tract,  and  construct- 
ive possession  thereof,  with  claim  of  title,  by  the  person 
making  such  return  and  paying  such  taxes  during  the  period 
comprised  between  such  return  and  such  payment ;  and  if 
such  return  and  payment  be  made  for  two  or  more  consecu- 
tive years,  then  such  return  and  payment  so  continued  dur- 
ing such  years  shall  be  deemed  in  law  the  exercise  of  actual, 
visible,  uninterrupted,  and  notorious  ownership  over  such 
tract  of  land,  and  constructive  possession  thereof,  with  claim 
of  title  thereto,  by  the  person  making  such  return  and  pay- 
ment during  the  whole  period,  beginning  with  such  first  re- 
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turn  and  ending  with  the  last  year  during  which  such  return 
and  payment  may  be  continued. 

**  Sec.  2.  From  and  after  the  passage  of  this  act,  no  person 
not  making  return  to  the  assessor  of  the  proper  county  or 
city  of  any  land  by  him  occupied  or  possessed,  describing  the 
.same  as  land  to  him  belonging,  and  paying  in  due  course  the 
taxes  legally  assessed  thereon,  shall  be  deemed  in  law  to 
occupy,  hold,  or  possess  such  land  adversely  to  the  person 
having  the  documentary  title  thereto. 

"  Sec.  3.  Any  person  believing  himself  to  be  the  ow^ner 
of  any  unoccupied  land  by  virtue  of  a  recorded  deed,  or  be- 
lieving himself  to  be  the  owner  of  any  land  by  him  occu- 
pied, who  shall  in  either  case  return  the  land  to  the  assessor 
of  the  proper  county  or  city  as  land  to  him  belonging,  and 
pay  the  taxes  assessed  thereon,  shall,  in  case  it  shall  subse- 
quently appear  that  he  was  not  the  true  owner  of  such  land, 
have  a  lien  thereon  for  the  recovery  of  the  taxes  so  by  him 
paid,  with  interest  at  six  per  cent  per  annum  from  the  time 
of  payment. 

"  Sec.  4.  If  the  title  to  any  tract  of  land  be  in  controversy, 
the  party  not  in  possession  thereof  may  give  notice,  in 
writing,  to  the  collector  of  the  proper  city  or  county,  thirty 
days  before  the  expiration  of  the  time  fixed  by  law  for  the 
payment  of  taxes  for  any  year,  of  his  intention  to  pay  such 
taxes  if  they  be  not  paid  within  such  time  by  the  party  in 
possession ;  and  in  case  such  taxes  be  not  paid  within  such 
time  by  the  party  in  possession,  the  party  not  in  possession 
may  pay  such  taxes,  together  with  50  cents  additional  for 
each  tract  of  land,  but  with  no  further  penalty,  within  ten 
days  next  following  the  expiration  of  such  time,  which  50 
cents  shall  be  the  fee  of  the  collector  for  all  services  in  con- 
nection therewith.  And  such  party  so  paying  such  taxes 
shall,  if  it  subsequently  appear  that  he  is  not  the  owner  of 
such  land,  have  a  lien  thereon  to  recover  such  taxes,  with  six 
per  cent  interest  per  annum  thereon  from  the  time  the  same 
were  paid. 

"  Sec.  5.  If  any  person  shall  at  any  time,  at  a  sale  made 
at  law  by  a  sheriff,  trustee,  executor,  administrator,  or  other 
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person  executing  a  power  (except  a  power  of  sale  of  land 
for  delinquent  taxes),  become  the  purchaser  of  part  of  such 
land,  the  whole  or  a  larger  part  of  which  was,  at  the  time  of 
sale,  assessed  in  the  name  of  some  other  person  or  persons, 
and  the  part  so  purchased  be  not  separable  on  the  books  of 
the  assessor  or  collector  from  the  residue  of  the  tract  in  such 
manner  as  that  such  purchaser  may  pay  the  taxes  thereon 
without  being  compelled  also  to  pay  the  taxes  on  the  resi- 
due of  some  part  thereof,  then  such  purchaser  paying  such 
taxes  as  may  be  necessary  to  be  paid  in  order  to  include  the 
taxes  on  the  part  so  by  him  purchased  shall  have  a  lien  on 
such   residue,  or  such  part  thereof  in  respect  of  which  he 
shall  have  been  compelled  to  pay  such  taxes,  to  recover  back 
the  proportion  of  such  taxes  properly   chargeable   against 
such  residue  or  part  thereof,  together  with  six  per  cent  in- 
terest. 

"  Sec.  6.  The  suits  to  enforce  the  liens  contemplated  by 
sections  3,  4,  and  5  of  this  act  shall  be  actions  against  the 
owner  of  the  land  for  money  paid  to  his  use.  They  shall  be 
commenced  within  six  months  after  the  final  determination 
of  the  question  of  title  against  the  plaintiff  in  the  action  to 
recover  back  such  taxes,  or  within  six  months  after  notice,  in 
writing,  by  him  to  the  owner  of  the  abandonment  of  all 
claim  to  the  land,  whichever  shall  first  happen ;  and  the  lien 
for  the  recovery  of  such  taxes,  with  interest  and  costs,  shall 
be  preferred  to  all  others  accruing  after  the  passage  of  this 
act,  except  such  as  may  exist  in  favor  of  the  state  of  Mis- 
souri. 

**  Sec.  7.  Any  person  may  discharge  any  tax-bill  against 
his  property,  or  against  any  property  in  which  he  may  de- 
clare that  he  has  an  interest,  by  paying  to  the  collector  the 
amount  thereof,  less  discount  on  the  same  at  the  rate  of  six 
per  cent  per  annum,  computed  from  the  date  of  payment  to 
the  end  of  the  time  during  which  such  tax  may  be  paid 
without  incurring  any  penalty." 

It  is  not  easy  to  see  an  objection  to  such  an  act,  but  a 
draft  of  such  a  bill  was  laid  before  one  of  the  St.  Louis 
delegation  during  a  former  session  of  the  General  Assembly, 
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and  was  not  even  introduced  to  the  notice  of  either  House  — 
perhaps  not  even  offered  to  any  committee.  The  reason  as- 
signed was  that  some  one  else  had  a  bill  with  a  similar 
object,  which  was  denounced  as  being  in  the  interest  of 
land  pirates !  It  is  not  easy  to  believe  that  this  infor- 
mation was  gravely  given.  Land  pirates  are  not  addicted  to 
paying  taxes  pendente  lite,  or  previously,  on  land  of  which 
they  have  no  possession ;  and  surely  it  is  a  proper  thing  to 
require  every  one  in  possession  of  land,  no  matter  what 
may  be  the  nature  of  his  title,  to  bear  his  appropriate  share 
of  the  public  charges.  The  proposed  act  enables  any  per- 
son interested  in  land  to  prevent  the  accumulation  of  numer- 
ous costs  and  penalties  upon  its  taxes,  and  to  be  secure  that, 
in  any  event,  if  he  loses  the  land,  he  will  have  his  money  and 
six  per  cent  interest  refunded  to  him.  This  is  the  scope  of 
the  3d,  4th,  and  5th  sections.  Under  the  law  as  it  now 
stands,  he  must,  on  paying  the  taxes,  take  the  risk  of  losing 
them  altogether.  But  the  first  two  sections  are  the  most 
beneficial  in  their  operation.  They  protect  the  actual  occu- 
pant and  tax-payer,  and  take  away  the  possibility  of  what 
has,  in  more  than  one  instance,  proved  to  be  a  scandalous 
fraud. 

Thomas  T.  Gantt. 
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CONDUCTED   BY   WM.  G.  HAMMOND,  LL.  D. 

Revue  DE  Droit  International,  et  de  Legislation  Compar*:e.  —  Gand. 
Vol.  IX,  No.  4;  Vol.  X,  No.  I. 

The  closing  number  of  the  Revue  for  1877  contains  a  larger  variety  than 
usual  of  topics  interesting  to  the  student  of  comparative  jurisprudence.  Three 
articles  are  devoted  to  the  law  of  as  many  states. 

•*  The  new  Project  of  an  Italian  Penal  Code  compared  with  some  foreign 
Laws,  and  examined  from  a  theoretical  Point  of  View.*'  By  A.  Rolin,  an 
advocate   of  Ghent,    and   secretary   of  the   Institute   of  International    Law. 

**  Austrian  Legislation  in  1876."  By  Dr.  A.  Geyer,  professor  in  the  Univer- 
sity of  Munich. 

"Law  Reform  in  Egypt;  a  Report  to  the  Minister  of  Foreign  Affairs  of 
Greece."     By  M.  N.  Saripoulos,  advocate  at  Athens. 

There  is  also  an  article  by  the  editor-in-chief,  Dr.  G.  Rolin-Jacquemyns, 
on  the  **  Relations  of  the  Institute  of  International  Law  to  the  Central  Com- 
mittee of  the  Society  of  the  Red  Cross."    \ 

The  longest  article,  and  no  doubt  the  most  valuable,  although  its  subject 
has  less  interest  just  now  for  American  lawyers  than  for  those  of  Europe,  is  on 
**The  Law  of  Booty  in  general,  and  especially  the  Law  of  maritime  Prize," 
by  Professor  Bluntschli,  of  Heidelberg.  This  is  an  abridged  and  free  transla- 
tion from  the  recent  work  of  the  distinguished  author,  entitled  *•  Das  Beute- 
recht  im  Krieg  und  das  Seebeuterecht  insbesondere."  The  French  version 
fills  (with  its  conclusion  in  the  following  number)  seventy-two  pages  of  the 
Revue^  and  its  conclusions  are  summed  up  as  follows  by  .the  author  himself, 
after  a  rapid  survey  of  the  gradual  ameliorations  which  in  the  course  of  ages 
have  been  wrought  out  in  the  laws  of  war  and  booty : 

*' No  distinction  between  war  upon  land  and  war  upon  sea,  with  regard  to 
their  effect  upon  private  property,  can  be  justified  on  principle.  The  rule  gov- 
erning all  wars  alike  is  that  the  contest  is  between  States,  and  not  between  indi- 
viduals; that  its  results  affect  public  rights,  and  do  not  strike  private  rights  ex- 
cept through  the  sovereign  power,  on  which  these  rights  depend ;  and,  conse- 
quently, that  private  property  is  entitled  to  the  same  respect  at  sea  as  upon 
land.  Although  merchant  ships  may  reinforce  the  navy,  or  transport  troops, 
and,  therefore,  each  belligerent  has  an  interest  alike  in  taking  them  from  his 
enemy  and  in  using  them  himself,  still  this  does  not  justify  the  capture  of  such 
ships,  but  only  a  temporary  seizure,  with  subsequent  restitution  and  indemnity." 

With  the  tenth  volume  of  the  Revue  a.  change  is  made  which  we  hope 
will  commend  it  more  than  ever  to  American  lawyers.     It  will  hereafter  appear 
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bi-monthly,  or  six  times  a  year,  in  numbers  of  from  ninety-six  to  one  hundred  and 
twenty-eight  pages.  While  making  international  and  comparative  law  its  chief 
object,  it  seems  to  be  the  purpose  of  the  editors  to  pay  more  attention  than 
heretofore  to  general  jurisprudence.  Professor  Arntz,  of  Brussels,  will  take  edi- 
torial charge  of  whatever  pertains  to  the  civil  law,  especially  as  now  received  by 
the  great  civil-law  peoples  of  Europe  —  France,  Germany,  Italy,  etc-  Professor 
Rivier  will  take  charge  of  the  Roman  law  in  its  original  form,  and  of  tbe  his- 
tory of  the  law,  including  legal  biography.  Those  who  have  seen  the  admi- 
rable little  precis  of  the  Roman  law,  historically  treated,  which  M.  Rivier  pre- 
pared a  few  years  ago  for  his  pupils,  will  need  no  other  assurance  of  his  emineni 
fitness  for  the  task  assigned  him.  Mr.  Westlake,  of  Lincoln's  Inn,  who  has 
from  the  beginning  been  one  of  the  editors,  will  take  charge  of  all  that  relates 
to  English  and  Scotch  law,  and  that  of  the  English  colonies.  It  may  be  pre- 
sumed that  the  United  States  are  still  counted  among  the  latter  so  far  as  iheir 
jurisprudence  is  concerned,  for  we  find  no  mention  of  them  in  this  division  of 
topics. 

Among  the  other  improvements  promised,  not  the  least  is  a  more  regular  ap- 
pearance of  the  numbers  of  the  Rezfue^  which  have  heretofore  come  out  at 
very  uncertain  periods,  and,  usually,  long  after  their  date.  We  are  promised  all 
the  numbers  of  Volume  X  before  the  end  of  January,  1879.  But  at  thi> 
writing,  in  September,  only  the  first  of  them  has  reached  us.  Its  principal  con- 
tents, besides  the  conclusion  of  Dr.  Bluntschli*s  article,  already  mentioned,  are 
the  following: 

"A  Chronicle  of  International  Law  for  1877  *n^^  ^^  ^^'^^  V^Ltt  of  187S." 
pp.  5-59.  **  Rules  of  International  Freight  Traffic,  upon  Railroads.'*  By 
Dr.  Bulmering,  of  Wiesbaden  (pp.  83-100),  with  an  additional  note  by  Profes- 
sor Asser,  of  Amsterdam.  There  is  also  a  brief  obituary  notice  of  Count  Sclopis, 
and  a  number  of  book  reviews. 

Revue  G*:NfekAL  du  Droit,  de  la  Legislation,  etf  de  la  Jurisprudence. 
Paris.     Annee  III.     May-June,  July-August,  1878. 

The  number  for  May-June  opens  with  an  article,  by  Sir  Henry  Maine, 
on  **The  legal  Organization  of  the  Family  among  the  Southern  Slaves  and 
the  Rajpoules."  The  author  notices  at  some  length  one  of  the  most  ancient 
institutions  of  the  Aryan  race  —  house-community.  It  still  exists  in  the  prov- 
inces of  Turkey  in  Europe,  and  is  identical  with  the  Roman  gens^  the  Keltic 
septy  the  Teutonic /ar^/i/<^,  and  t\\t  joint  family  oi  the  Hindoos.  The  arti- 
cle is  translated  from  the  Nirtfteenth  Century, 

This  is  followed  by  a  plea  for  a  liberal  interpretation  of  articles  in  the 
French  Civil  Code  relating  to  the  legal  community  of  husband  and  wife. 
This  article,  entitled  '*  The  Theory  of  Deductions  "  {^PrHevements\  is  written 
by  Daniel  de  Folleville,  professor  in  the  Faculty  of  Law  at  Donai. 

"Political  and  administrative  Teaching'*  is  a  long,  and  in  some  respects 
able,  discussion  of  the  best  method  of  securing  thorough  preparation  for  the 
diplomatic  and  civil  service  of  France.  Strong  ground  is  taken  against  special 
schools  under  State  control,  like  the  military  institutions.  The  repressive 
power  of  the  State  system  and  the  danger  to  liberty  are  urged  as  sufficient 
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reasons  for  discarding  everything  like  the  German  system.  The  plan,  which, 
with  some  qualifications,  is  approved,  adds  sections  of  administrative  and  po- 
litical science  to  the  regular  schools  of  law.  The  proposed  course  would 
include  administrative  law,  comparative  constitutional  law,  political  economy 
and  finance,  the  law  of  nations,  and  diplomatic  history.  By  engrafting  these 
branches  upon  existing  schools,  and  making  a  thorough  acquaintance  with 
them  essential  to  entrance  to  the  public  service,  a  broad  education  would  be 
secured,  and  the  danger  of  a  prejudiced  and  domineering  ** class'*  avoided. 

The  second  article  in  the  July-August  number  is  an  argument,  by  Julien 
Hrigault,  in  favor  of  international  rogatory  commissions  for  the  purpose  of 
obtaining  testimony,  in  criminal  cases,  of  witnesses  residing  in  foreign  coun- 
tries. This  is  shown  to  be  in  accordance  with  the  spirit  of  international  law, 
and  to  be  attended  with  few  practical  difficulties.  Such  commissions  must, 
however,  rest  entirely  upon  treaty  stipulations,  and  are  of  comparatively  recent 
origin.  So  late  as  1876  Great  Britain  refused  to  incorporate  a  concession  to 
this  end  in  a  treaty  with  France,  because  there  was  no  warrant  for  such  pro- 
cedure in  English  law. 

Journal  du  Droit  International  PRn^fe  et  de  la  Jurisprudence  Com- 
PARfeE.     Paris.     Annee  V.     Nos.  III-IV  and  V-VI.     1878. 

The  chief  feature  of  this  journal,  as  in  former  years,  continues  to  be  its  ad- 
mirable collection  of  the  recent  decisions  of  almost  all  the  courts  of  Europe 
upon  questions  of  private  international  law.  Those  of  the  French  courts  are 
arranged,  in  each  bi-monthly  number,  in  the  form  of  a  "  Dictionary  of  French 
Jurisprudence  in  Reference  to  International  Law."  The  cases  are  alphabet- 
ically arranged,  as  in  an  American  digest,  and  an  analytical  table  at  the  end  of 
each  year  makes  each  volume  of  the  work  in  fact  an  annual  digest  of  the  most 
valuable  decisions  of  this  kind.  The  manner  in  which  the  cases  are  stated  de- 
serves all  praise.  The  points  decided  are  given,  wherever  possible,  in  the 
language  of  the  court  —  that  fact  being  carefully  noted  by  quotation  marks. 
This,  with  the  clear,  succinct,  official  style  of  the  French  judges,  enables  the 
editor  to  give,  in  a  very  few  pages,  a  more  satisfactory  account  of  the  case  de- 
cided, and  the  reasons  of  decision,  than  can  often  be  obtained  from  our  ver- 
bose reports.  The  decisions  from  other  countries  than  France  are  arranged 
in  some  cases  alphabetically,  but  more  frequently  in  the  order  of  dates  of  de- 
cision, and  are  often  accompanied  by  valuable  notes.  Those  of  the  English 
courts  deserve  careful  study  in  comparison  with  the  originals.  It  is  to  be  re- 
gretted that  the  Council  of  Reporting  could  not  make  each  of  its  reporters, 
whose  work  is  thus  condensed,  study  the  Journal  carefully,  and  thus  learn  to 
dispense  with  the  load  of  trivial  and  unimportant  facts  which  form  as  great  a 
blemish  upon  recent  English  reports  as  a  superabundance  of  ill-considered 
dicta  do  in  the  American,  In  the  first  double  number  (January-February)  of 
the  current  year  there  is  a  **  Bibliography  of  Private  International  Law,"  or 
list  of  books  and  articles  relating  to  that  subject,  in  its  largest  acceptation,  pub- 
lished in  Europe  and  the  United  States  during  the  year  1877.  The  list  con- 
tains fifteen  titles  upon  international  law  in  general,  seventeen  upon  the  public 
branch,  and  sixty-one  upon  the  private  branch,  of  the  subject.     Most  of  the  lat- 
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ter,  however,  are  only  articles,  of  which  the  Journal  itself  contributes  no 
small  share.  In  the  same  number  is  an  article  on  the  **  Execution  of  Foreign 
Judgments  in  England"  (pp.  22-37),  by  J.  G.  Alexander,  of  Lincoln's  Inn. 
In  the  following  numbers  are  articles  on  the  same  subject  in  Russia  (pp.  I3<>- 
14$),  by  Professor  Martens,  of  St.  Petersburg,  and  in  Italy  (pp.  234—247)  by  Pro- 
fessor Pasquale  Fiore,  of  Turin.  Another  article,  which  may  have  a  timely  inter- 
est for  some  American  readers,  as  well  as  others,  is  on  the  "  Seizure  in  Course  of 
Transit,  or  in  the  Exposition,  of  Goods  belonging  to  Contributors  to  the  present 
grand  Exposition  at  Paris"  (No.  III-IV,  pp.  81,  110,  and  No.  V— VI,  pp. 
187-225).  Our  older  readers  will  remember  the  litigation  of  this  kind  which 
followed  the  unlucky  New  York  Exhibition  of  1851.  A  novel  feature  of  the 
Journal^  appearing  for  the  first  time  in  the  current  volume,  is  a  collection  oi 
**  Practical  Questions  and  Answers  in  Private  International  Law."  The  ques- 
tions are  put  by  various  correspondents,  and  brief  answers,  not  extending  to  the 
length  of  a  formal  article,  are  furnished  by  a  number  of  the  most  distinguished 
contributors,  among  whom  we  notice  the  name  of  Hon.  Wm.  B.  Lawrence, 
the  well-known  publicist  of  Newport,  Rhode  Island. 

No.  V-VI  contains  an  article  upon  the  *' Theoretical  Basis  of  Private  In- 
ternational Law,"  this  being  the  introductory  lecture  with  which  Professor 
Brocher,  one  of  the  editors  ot  the  Journal^  opened  the  course  in  his  depart- 
ment at  the  university  at  Geneva.  It  is  a  presentation  of  the  nationalirr 
theory  of  private  international  law.  It  is  not  admitted  that  this  law  rests  upon 
comity;  its  foundations  lie  in  the  very  nature  of  law.  There  is  an  instinct 
which  recognizes  the  existence  of  the  rules  which  should  be  followed.  It  has. 
also,  an  historical  origin  and  growth.  In  ancient  times  peoples  were  dispersed 
in  vast  nationalities,  or  in  rival  municipalities ;  and  hatred  and  contempt  for 
strangers  were  universal.  But  in  the  Middle  Ages  we  find  the  germ  of  a  bet- 
ter state  of  things ;  numerous  small  states  were  so  situated  and  connected  that 
it  was  impossible  for  each  to  consider  itself  as  isolated.  There  was,  in  fact,  a 
superior  nationality  which  did  not  allow  them  to  be  complete  strangers,  though 
it  could  not  compel  them  to  submit  to  uniform  rules. 

We  have,  then,  the  law  of  nationality,  as  opposed  to  the  law  of  domicile: 
the  former  derived  from  the  strong  personal  ties  which  attach  families  and  in- 
dividuals to  their  country,  the  latter  derived  from  the  territory  in  which  the 
individual  happens  to  be.  The  deduction  is  drawn  that  nations  should  not 
consider  their  powers  merely,  but  should  rise  to  the  higher  plane  of  duty,  and, 
in  treaties,  recognize  the  needs  and  common  interests  of  all  peoples. 

In  approving  the  nationality  theory,  the  learned  lecturer  recognizes  the  diffi- 
culty of  its  application  to  criminal  law,  but  suggests  that  the  criminal  should 
be  compelled  to  submit  either  to  the  law  of  his  own  country  or  to  the  law  of 
his  asylum. 

RivisTA   PENALE   Di  DoTTRiNA,  Legislazione  e   Giurisprudenza.     Rome. 
Vol.  IV,  No.  4. 

In  the  only  number  which  has  yet  reached  us  of  this  review  of  criminal  law 
about  thirty-five  pages  are  occupied  with  a  digest  of  recent  Italian  decisions, 
in  tho  same  form  with  that  of  the  journal  above  mentioned.     The  verbal  ex- 
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tracts  from  the  courts'  opinions  are  placed,  however,  in  notes  occupying  a  very 
large  portion  of  each  page ;  and  as  the  type  is  small,  though  clear,  we  are 
thus  furnished  with  a  very  satisfactory  collection  of  criminal  decisions,  well 
worth  the  attention  of  all  students  of  criminal  law  who  can  read  Italian.  *'An 
Account  of  the  Prisoners*  Friend  Society  of  Rome"  {La  Societd  di  Patrocinio 
pei  Liberati  dal  Carcere  della  Provincia  4i  Roma),  with  its  constitution 
and  some  other  documents  relating  to  its  work,  will  also  be  found  (pp.  322-336) 
in  this  number,  besides  a  couple  of  critical  articles  upon  the  new  penal  code  of 
Italy. 

Kritische  Vierteljahrschrift  fur   Gesetzgebung    und    Rechtswissen- 
sCHArr.     MUnchen.     New  Series.     Vol.  I,  No.  3. 

Theories  of  law  have  been  divided  by  Bierling  —  whose  work  (Zur  Kritik 
der  juristiscken  Grundbegriffe.  /.  TheiL  Gotha,  1877)  is  reviewed  by 
Geyer  in  this  number  of  this  the  most  interesting  of  all  German  legal  period- 
icals —  into  two  great  classes :  those  which  find  the  obligatory  force  of  the  law 
in  the  character  of  the  legislator,  and  those  which  find  it  in  the  nature  of  the 
law.  Each  of  these  is  again  divided  into  three  groups  of  theories.  The  first 
into  (i)  the  theocratic  or  religio-polilical,  (2)  the  natural-absolute,  (3)  the 
idealistic  group.  (The  last  partakes  of  the  nature  of  the  second  class,  but 
belongs  here  because  it  assumes  the  existence  of  a  Volksgeist,  distinct  from  all 
individual  minds,  and  acting  in  and  through  the  legislator.)  Bierling  criticises 
these,  and  holds  (a)  that  the  decision  of  the  question  as  to  the  binding  force  of 
law  cannot  be  found  in  any  quality  of  the  legislator  as  prior  to,  or  above,  the 
law ;  and  (6)  that  the  theories  of  this  class  all  logically  lead  to  the  conclusion 
that  what  makes  the  law  law  is  its  recognition  by  the  members  of  the  commu- 
nity as  the  rule  of  their  common  life.  Or,  as  the  definition  is  more  fully  given 
by  B.  in  another  passage,  which  is  worth  quoting  chiefly  for  the  prominence  it 
gives  to  the  element  of  recognition  {anerkennung)\  "A  legal  rule  is  distin- 
guished from  all  other  rules  by  this,  and  this  only :  that  it  is  uniformly  recog- 
nized by  the  members  of  a  certain  community  or  body  of  men  as  the  rule  of 
their  common  social  life."  This  **  recognition,"  however  (as  B.  goes  on  to 
say),  is  not  to  be  confounded  with  a  compact.  It  does  not  imply  a  conscious 
voluntary  act,  as  compact  does;  it  is  not  a  single  act  expressive  of  the  common 
will,  but  an  habitual  course  of  conduct  with  reference  to  the  legal  rules  so  rec- 
ognized. Neither  does  it,  like  a  compact,  imply  at  least  two  distinct  contract- 
ing parties.  It  is  a  constant,'  uninterrupted,  habitual  respect  for,  or  sense  of 
obligation  toward,  or  subjection  under,  certain  principles  or  rules.  The  rec- 
ognition of  a  law,  as  such,  implies  that  these  rules  or  principles  are  accepted 
by  the  majority  of  the  members  of  a  certain  community  or  political  body  as 
the  norm  and  rule  of  their  common  social  and  political  life.  All  this  may  be 
accepted,  so  far  as  it  treats  of  the  importance  of  recognition  as  a  constitutive 
element  of  law,  whether  we  agree  or  not  in  B.*s  further  effort  to  show  that  the 
rules  of  private  corporations,  etc.,  are  '•^ Kecht^^  in  the  same  sense  with  the 
laws  of  a  State. 

B.'s  second  class  embraces  the  theories  which  find  the  constitutive  element 
of  law  (a)  either  in  its  origin  from  a  common  will  or  a  common  conviction,  or 
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(b)  in  its  character  as  enforceable,  or  (c)  in  the  ethical  nature  of  its  rules. 
Under  a  he  includes  all  theories  of  social  compact  —  that  of  the  popular  sov- 
ereignty (the  sovereignty  of  a  majority  of  the  citizens),  the  doctrines  of  the 
historical  school,  and  that  which  treats  law  as  a  natural  organism. 

J.  A.  Seufferts'  Archiv  fur  Entscheidungen  der  obersten  Gerichte 
IN  DEN  DEUTSCHEN  Staaten.  Neue  Folge,  III.  Band.  Derganzen  Reihc 
33.  Band.  III.  Heft.  Herausgegeben  von  A.  F.  W.  Preu&ser.  Miinchen  : 
Druck  und  Verlag  von  R.  Oldenbourg. 

Readers  of  the  recent  Pandect^n^  and  similar  works  by  German  jurists.  m\ts\ 
have  been  struck  with  the  remarkable  change  in  the  authorities  they  quote. 
Down  to  the  time  of  Savigny  and  Puchta,  the  long  lists  which  composed  the 
**  literature  "  of  their  notes  were  made  up  entirely  of  speculative  works,  mono- 
graphs, articles  from  the  legal  periodicals,  etc.  A  reference  to  the  report  of 
an  actual  case  was  rarely  ever  found  in  their  pages.  It  was  not  that  no  such 
reports  existed,  although  it  has  more  than  once  been  gravely  stated  by  writers 
whose  knowledge  of  continental  law  was  derived  entirely  from  such  works  as 
we  have  mentioned,  that  this  was  the  case,  and  that  "  Reports  "  were  unknown 
outside  of  English  law.  Collections  of  such  cases  have  been  made  for  centu- 
ries in  France  and  Germany,  and  some  of  them  have  obtained  very  great  repu- 
tation. But  it  was  not  the  fashion  to  quote  them  as  authority  for  doctrine. 
False  theories  of  law,  and  a  misapprehension  of  an  often-quoted  passage  of  the 
digest  —  Ugibus^  non  exemplis^  est  judicandum  —  stood  in  the  way.  But  of 
late  these  difficulties  seem  to  have  been  removed.  The  student  of  Wind- 
scheid*s  Pandecten  will  find,  on  almost  every  page,  references  to  some  of  the 
thirty  volumes  of  the  -<4r^AjV  mentioned  above.    And  this  substitution   of  a  cas^ 

m 

in  which  the  doctrine  has  been  subjected  to  the  test  of  actual  life,  and  proved 
by  its  adaptation  to  life's  wants,  instead  of  resting  merely  upon  speculative 
opinions,  cannot  fail  to  prepare  the  way  for  a  sounder  and  more  trustworthy- 
theory  of  legal  rights  and  obligations.  It  is  remarkable,  too,  that  the  civilians 
are  beginning  to  make  scientific  use  of  reported  cases  just  at  the  same  time 
that  our  common  lawyers  are  learning  that  case  law  must  borrow  some  aid 
from  scientific  jurisprudence,  to  save  it  from  breaking  down  under  the  weight  of 
its  own  accumulations.  In  the  growing  use  by  each  school  of  the  other's 
methods  we  see,  not  only  a  proof  of  that  increasing  uniformity  of  substantive 
law  among  civilized  nations  which  has  often  been  remarked,  but  also  the  most 
hopeful  promise  of  better  methods  of  legal  reasoning  in  future,  alike  upon  the 
Continent,  in  England,  and  upon  this  side  of  the  Atlantic. 

None  of  the  German  collections  of  reports  are  better  adapted  to  interest  and 
profit  the  American  lawyer  than  this  Archiv.  It  contains  within  the  com- 
pass of  a  single  yearly  volume  (published  in  four  numbers)  a  selection  of  de- 
cisions from  all  the  German  courts.  The  opinions  arc  carefully  abridged, 
usually  in  the  language  of  the  judges,  and  the  only  criticism  that  occurs  to  an 
American  reader  is  that  the  cases  are  not  always  stated  with  sufficient  fulness 
to  make  them  useful  as  precedents.  But  for  use  in  this  country  this  will 
hardly  be  a  defect.  Regarded  only  as  a  collection  of  dicta  upon  interesting 
points  of  law  by  the  ablest  judges  of  Germany,  it  is  well  worth  the  study  of 
our  lawyers,  who  will  be  surprised  to  see  how  large  a  proportion  of  the  ques- 
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tions  most  litigated  among  ourselves  at  present  are  passed  upon  by  the  Ger- 
man courts,  in  a  form  scarcely  disguised  by  the  practice  and  terminology  of 
another  system.  Thus,  we  find  in  the  present  number,  in  quick  succession  — 
although  we  open  the  book  almost  at  random  —  a  case  upon  the  ownership  of 
double-windows,  considered  as  fixtures  or  appurtenances  to  a  house ;  upon  the 
liability  of  a  carrier  for  the  negligence  of  his  driver  when  a  passenger  has 
thereby  been  permanently  disabled ;  upon  the  liability  of  an  employer  for  the 
damage  done  to  a  neighbor  by  the  person  whom  he  has  engaged  to  erect  a 
house;  upon  the  liability  of  owners  in  common  to  each  other  for  the  expense 
of  rebuilding;  upon  the  effect  of  a  covenant  not  to  convey,  made  by  a  person 
otherwise  the  full  owner;  upon  the  existence  of  a  right  of  way  where  a  third 
parcel  of  land  partially  separates  the  dominant  from  the  servient  estate;  upon 
the  measure  of  damages  where  growing  crops  were  destroyed  by  sparks 
from  a  locomotive  (holding  that  the  railroad  company  must  pay  the  full  value 
of  the  ripened  crop);  upon  the  liability  of  the  owner  of  runaway  horses  for 
the  harm  done  by  the  people  whom  they  frighten ;  and  upon  the  liability  of  a 
railroad  company  for  the  permanent  harm  done  to  a  passenger's  health  by  the 
fright  he  experienced  at  the  time  of  a  severe  accident. 

Der  Gerichtssaal.     Stuttgart.     Vol.  XXX,  Nos.  2  and  3. 

The  second  number  of  the  current  volume  contains  an  article  on  **  Crimes 
and  Offences  against  Morality,"  by  Dr.  Pillnow,  of  Bromberg  (pp.  106-159), 
The  subject  is  divided  with  reference  to  the  provisions  of  the  German  Criminal 
Code,  but  its  interest  for  an  American  reader  is  certainly  not  diminished  by  a 
close  adherence  to  the  text  of  positive  law.  The  grounds  of  morality  are  duly 
aid,  with  quotations  from  Sophocles  and  Aristotle  in  the  original  Greek,  and 
Augustine  in  Latin.  But  these  unaccustomed  ornaments  should  not  prevent 
the  common  lawyer  from  recognizing  in  the  article  an  acute  and  valuable  dis- 
cussion of  the  essential  elemeAts  which  constitute  a  class  of  offences  very 
imperfectly  discussed  by  our  own  writers.  Whether  the  increasing  tendency 
of  our  courts  and  people  to  overlook  such  offences,  or  at  least  to  refrain  from 
criminal  prosecutions,  is  not  better  service  to  the  cause  of  morality  than  the 
public  trial  of  disgusting  crimes,  reported  with  all  their  revolting  features  by 
the  press,  is  a  different  question.  But  there  can  be  no  objection  to  a  purely 
scientific  examination  of  their  criminal  character,  like  the  present. 
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Abridgment  of  New  Jersey  Statutes.     Somerville,  N.  J. :  E.  A.  Veghtt 
1878. 

Honeyman  &  Rowe  have  issued  a  pocket  abridgment  of  the 
New  Jersey  Statutes.  It  is  a  new  idea,  but  the  book  seems  to 
contain  all  the  information  one  would  ordinarily  wish  to  obtain 
in  regard  to  the  general  legislation  of  the  state.  The  lan- 
guage of  the  statute  is  not  usually  given,  only  its  substance  or  pur- 
port, and  it  is  the  u*^ual  size  of  the  various  pocket  abridgments 
that  have  been  recently  published.  While  the  book  would  not  do 
for  the  court-room,  it  is  very  convenient  to  one  who  desires  only 
the  outline  of  legislation. 

A  Treatise  on  the  constitutional  Limitations  which  rest  rpox  THt 

LEGISLATIVE      PoWER    OF    THE    STATES    OF    THE     AMERICAN     UnION.        By 

Thomas  M.  Cooley.,  LL.  D.  Fourth  Edition,  with  considerable  .Addi- 
tions, giving  the  Results  of  the  recent  Cases.  Boston :  Little,  Brown,  and 
Company.     1878. 

In  the  ten  years  since  this  book  was  first  given  to  the  public  it 
has  gained  a  national  reputation,  and  become  a  standard  text-book 
in  the  law  schools  and  the  libraries  of  attorneys. 

In  passing  through  its  various  editions  the  author  has  carefully 
revised  it,  and  made  such  additions  and  changes  as  later  decisions 
required,  with  little  increase  in  the  bulk  of  the  volume.  We 
intend  a  more  extended  notice  for  our  next  number. 

Law  Student's  Review.     Vol.  III.     Chicago:  E.  B.  Myers.     1878. 

We  find  upon  our  table  Vol.  Ill,  pocket  edition,  of  Blickenderfer's 
review  of  legal  studies,  this  volume  being  devoted  to  equity  and 
criminal  law.  The  subjects  are  greatly  condensed,  and  the  work 
appears  to  be  well  done,  though  we  cannot  give  the  time  to  its  peru- 
sal that  shall  enable  us  to  speak  intelligently.  At  the  close  is  a 
table  of  law  terms  and  phrases  translated,  and  also  a  translation  of 
the  legal  maxims  of  most  frequent  occurrence.  These  alone  ren- 
der the  little  book  very  valuable.  One  can  carry  his  law  glossary 
in  his  pocket  —  a  very  convenient  thing  to  students  who  ignore 
the  study  of  Latin. 
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National  Bank  Cases  :  Containing  all  Decisions  relating  to  National  Banks, 
with  Notes  and  References.  By  Isaac  Grant  Thompson.  Albany: 
John  D.  Parsons,  Jr.     1878. 

For  national  banks  and  their  attorneys  —  indeed,  for  all  lawyers 
who  have  to  appear  in  suits  affecting  national  banks  (and  whotdoes 
not) — this  collection  in  a  single  volume  of  all  cases  affecting  them 
cannot  fail  to  be  convenient  and  useful.  This  will  insure  for  the 
book  a  really  extensive  market,  and  furnishes  adequate  reason  for 
the  compilation.  If  the  National  Banking  Act  had  been  prefixed, 
the  work  would  have  been  more  convenient,  and  this  might  have 
been  done  without  onerous  increase  of  bulk.  The  notes  and  ref- 
erences indicate  the  careful  and  practiced  hand  of  the  editor  of 
the  Albany  Law  JoumaL 

A   Table  of  Cases  in  the   Reports  of  the    State  op  Connecticut 

WHICH   HAVE  BEEN   CITED,    EXPLAINED,    LIMITED,   DOUBTED,    OR   OVERRULED 

IN  SUBSEQUENT  DECISIONS.     By  George  Sharswood,  Jr.     Philadelphia: 
T.  &  J.  W.  Johnson  &  Co.     1878. 

This  little  volume  of  199  pages  is  an  example  of  the  practical 
book-making  of  these  modern   times.     Every  Connecticut  case 
which  has  been  subsequently  cited  is  here  shown,  with  the  book 
and  page  where  cited,  and  with  marks  indicating  the  character  of 
such  citation,  whether  favorable  or  otherwise,  in  whole  or  in  part* 
The  letter-press  is  open  and  clear,  and  spaced  so  as  to  permit  the 
practitioner  in  Connecticut  to  continue  the  references  as  later  cita- 
tions  are  made  in  the  reported  cases.     No  feature  of  the  modern 
book-making  is  more  practically  useful  than  this,  which  exhibits  at 
a  glance  the  influence  of  each  case  upon  later  decisions.     Our  only 
criticism  upon  Mr.  Sharswood 's  work  is  that  he  should  have  so 
extended  his  citations  as  to  include  every  citation  of  every  case, 
whether  English  or  American,  which  has  been  made  in  his  State 
Reports.     The  plan  of  Desty's  •'  Federal  Citations  "  is  the  correct 
plan.     Mr.  Sharswood  should  have  collected  and  published  the 
''  Connecticut  Citations  "so  as  to  show  the  influence  in  his  state 
of  every  leading  case  in  our  English  and  American  Reports.     The 
work  before  us  will  be  of  little  use  outside  of  Connecticut.     But  a 
volume  of  **  Connecticut  Citations  "  on  the  plan  of  the  '*  Federal 
Citations"  would  have  been  useful  to  every  practitioner  who  studies 
the  course  and  extent  of,  and  the  changes  in,  the  current  Ameri- 
can law.     It  may  happen  to  any  lawyer  in  any  state  to  wish  to 
know  where,  when,  and  how  his  own  favorite  case,  or  any  other 
leading  and  important  case,  has  been  cited  in  Connecticut.     Such 
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a  compilation  is  now  needed  as  a  commentary  upon  the  series  o* 
reports  of  each  state.  We  understand  such  a  volume  of  ' '  Tennes- 
see Citations"  is  now  in  preparation,  and  we  hope  speedily  to 
learn  of  others. 

An  Epffome  of  **  Fearne  on  contingent  Remainders,"  etc     By  W'm.  iL 
Coleman,  Esq.     Philadelphia  :  T.  &  J.  W.  Johnson  &  Co.     1878. 

This  little  book  is  precisely  what  its  title  indicates.  It  contains, 
in  100  pages,  an  abstract  of  the  celebrated  work  of  Mr.  Fearne, 
and  the  task  seems  to  be  well  performed.  It  is  designed,  sa>-5 
the  author,  primarily  for  students,  and  should  be  read  in  con- 
nection with  the  larger  work.  The  law  of  real  property  is  the 
hardest,  and  by  most  is  considered  the  dryest,  part  of  our  legal  sys- 
tem ;  and  yet  this  is  not  true.  The  higher  mathematics  present  for 
their  mastery  a  harder  task  than  philosophical  studies.  But  their 
pursuit  has  this  advantage  :  we  know  what  we  know,  while  in  phi- 
losophy we  do  a  good  deal  of  guessing.  And  so  with  the  law  of 
real  property ;  it  is  an  exact  science,  and  to  a  discriminating  mind 
its  mastery  is  not  difficult,  and  is  very  restful.  There  is  no  guessing 
about  it;  it  is  orderly,  and  every  doctrine  is  certain  and  logical. 
And  yet  a  majority  of  lawyers  are  repelled  by  it  —  at  least  are  not 
fond  of  it.  This  is  because  of  their  laziness.  A  single  year,  after 
having  learned  the  outlines,  would  enable  any  one  who  is  fit  to  be  2 
lawyer  to  so  master  the  system  that  its  application  to  questions  as 
they  arise  would  ever  after  be  a  well-spring  of  pleasure.  If  this 
little  book  will  tempt  the  student  to  familiarize  himself  with  the 
original,  as  being  the  most  celebrated,  and  perhaps  the  best,  treatise 
upon  a  branch  of  real  property  generally  considered  as  difficult, 
the  author  will  have  done  a  good  thing.  B. 

Stewart's  New  Jersey  Equity  Reports.  Cases  in  the  Court  of  Cilw- 
CERY,  THE  Prerogative  Court,  and  on  Appeal  in  the  Court  of  Er- 
rors and  Appeals.  February  Term,  1878.  John  H.  Stewart,  Re- 
porter.    Vol.  II,  Part  I.     Trenton,  N.  J.    1878. 

It  is  evident  that  the  previously  high  standard  of  the  New  Jer- 
sey Equity  Reports  is  not  to  be  lowered  in  the  hands  of  Mr. 
Stewart.  The  volume  before  us  is  but  a  pamphlet  of  376  pages, 
forming,  presumably,  one-half  of  the  reporter's  second  volume. 
But  as  far  as  it  goes  it  is  complete  in  form,  with  head-notes,  index, 
and  table  of  cases.  It  is  in  readiness  to  be  incorporated  in  the 
entire  volume,  when  completed,  as  a  part  thereof.  It  thus  fur- 
nishes the  exact  and  very  satisfactory  contrast  to  the  method  em- 
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ployed  in  Rhode  Island,  of  issuing  the  reports  in   ''parts,"  as 
pointed  out  in  the  last  number  of  the  Review. 

The  quality  of  these  reports  is  no  less  excellent  and  useful. 
There  are  but  four  cases  reported  from  the  Prerogative  Court, 
whose  jurisdiction  is  that  commonly  called  the  Probate  or  Or- 
phans* Court ;  and  thirteen  cases  in  the  Court  of  Errors,  on 
appeal.  The  bulk  of  the  pamphlet  is  made  up  of  cases  originally 
decided  in  the  Chancery  Court.  These  cases  exhibit  all  the  vari- 
ety and  utility  natural  to  a  commercial  and  manufacturing  state 
like  New  Jersey.  A  marked  feature  of  Mr.  Stewart's  work  is  that 
two  of  these  cases  are  by  the  reporter  annotated  with  exceeding 
fulness.  McKinley  v.  Union  County  (p.  164)  concerns  the  power 
of  the  county  authorities  to  bridge,  at  the  expense  of  the  tax- 
payers, a  water-course  which  carries  away  only  occasional  sur- 
face-water, and  is  not  a  stream.  DeCamp  v.  Dobbins  (p.  36) 
concerns  charitable  bequests,  their  validity  at  common  law  and 
under  the  English  statutes,  and  the  rules  applicable  thereto  in  this 
country.  The  reporter's  notes  to  these  cases  furnish  citations 
from  all  the  more  important  English  and  American  cases  on  all 
the  points  involved,  and  make  the  volume  containing  them  of  far 
more  than  ordinary  or  average  value  to  the  "practitioner.  Among 
the  cases  in  the  appellate  court  we  notice  that  one  concerns  the 
claim  of  a  street  railroad  company  to  the  preferred  right  to  use  its 
own  tracks,  as  against  all  other  vehicles,  which  claim  is  doubted 
(p.  305);  and  another  which  determines  that  the  rolling-stock 
of  a  railroad  does  not  lose  its  character  as  personal  property  by 
being  included  in  a  mortgage  of  the  real  estate  and  other  proper- 
ties of  the  corporation  (p.  331). 

A  PRACTICAL  Treatise  on  the  Law  of  Replevin  in  the  United  States; 
with  an  Appendix  of  Forms  and  a  Digest  of  Statutes.  By  Phineas 
Pemberton  Morris.  Third  and  revised  Edition.  Philadelphia:  Kay 
&  Brother.     1878. 

Tlie  first  edition  of  this  work  appeared  in  1849.  '^^^  author 
did  not  then  ''suppose  that  he  had  exhausted  the  theme."  We 
doubt  if  he  has  reason  now  to  suppose  he  has  exhausted  it.  In- 
deed, we  do  not  see  that  he  claims  to  have  done  so.  Framing  his 
short  treatise  upon  a  very  well  arranged  plan,  and  having  evidently 
said  all  that  his  subject  required,  so  far  as  concerns  the  law  as 
administered  in  Pennsylvania,  we  notice  with  regret  that  he  has 
confined  himself  too  nearly  to  that  state  in  his  studies.  The  cases 
cited  are  mainly  from  England  and  Pennsylvania.     Frequent  cita- 
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tions  are  made  from  Massachusetts  and  New  York  decisions  ;  bat 
from  the  courts  of  the  other  states  they  are  rare.  The  only  stat- 
utes on  the  subject  of  replevin  which  are  here  digested  are  those 
of  Pennsylvania,  New  York,  and  Massachusetts.  The  forms  arc  all 
Pennsylvanian.  In  short,  the  book  now  presented  is  a  revised  and 
somewhat  enlarged  edition  of  a  work  originally  intended  especially 
for  the  local  lawyer.  The  text  of  the  present  edition  is  comprised 
within  262  pages.  This  limitation  as  to  size  is  ground  for  com- 
mendation rather  than  complaint.  We  are  glad  Mr.  Morris  is  too 
conscientious  to  resort  to  padding.  The  matter  of  the  treatise  is 
well  arranged.  The  author  has  digested  his  subject,  and  we  be- 
lieve he  understands  it.  We  wish,  however,  that  in  this  revised 
edition,  with  its  entire  new  paging,  he  might  have  extended  his 
treatise  so  as  to  give  the  profession  the  law  as  it  stands  in  each  of 
the  several  states,  and  thus  present  to  the  Western  lawyer  a  woik 
that  would  meet  his  own  peculiar  necessities.  The  demands  of 
such  a  work  on  the  publishers'  space  would  be  less  than  those  on 
the  author's  time  and  ability.  We  believe  such  a  work  would  have 
been  well  accomplished  by  Mr.  Morris.  We  would  have  been  glad 
to  see  a  more  full  tracing  of  the  changes  by  which  the  remedy  for 
replevin,  originally  applying  only  to  property  unlawfully  taken, 
has  been  extended,  in  many  of  the  states,  to  cover  property  unlaw- 
fully detained,  under  whatever  circumstances.  With  the  present 
work  before  him,  the  practitioner  must  examine  the  text-writer's 
statements,  and  collate  them  with  his  own  investigations  in  the 
law  peculiar  to  his  own  state,  in  order  to  arrive  at  correct  conclu- 
sions. Some  always  do  this ;  but  the  great  use  of  such  books  as 
this  of  Mr.  Morris*  is  for  those  who  have  not  the  time  necessary 
for  individual  investigation. 


A  Treatise  on  the  Law  of  Notice,  as  affecting  civil  Rights  and 
Remedies.     By  William  P.  Wade.     Chicago:    Callaghan  &  Co.     187S. 

Mr.  Wade,  himself  a  new  legal  writer,  has  here  given  us  a  work 
new  in  scope  and  title,  and  useful  in  purpose  and  execution.  The 
book  is  hardly  a  treatise.  Indeed,  we  do  not  see  how  one  could 
be  written  covering  the  subject-matter  of  this  book.  The  word 
**  Notice,"  as  here  used,  covers  many  subjects,  scarcely  akin  in 
anything  but  name.  Notice  of  guaranty,  notice  to  take  deposi- 
tions, notice  to  produce  books  and  papers,  and  notice  to  purchasers 
have  little  in  common. 
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^  The  author,  perceiving  this  lack  of  unity  in  his  topics,  has  con- 
tented himself  with  carefully-digested  statements  of  the  law  appli- 
cable to  the  several  matters  treated  under  a  common  title,  and  has 
not  sought  any  common  formulas  for  them.  Each  of  his  chapters 
is  really  quite  distinct  from^every  other  one.  Indeed,  some  subdi- 
visions of  chapters  are  separate  subjects,  with  little  kinship  in 
principle  with  their  fellows.  This  made  a  treatise,  in  the  true 
sense  of  the  word,  impossible. 

Mr.  Wade  has  been  thoroughly  practical.  The  rules  of  law  are 
carefully  stated,  with  succinct  resumes  of  the  reasons  therefor, 
such  as  the  work-oppressed  lawyer  desires ;  but  the  author  does  not 
hesitate  to  criticise  and  condemn  rulings  which  to  him  appear 
unsound. 

The  range  of  topics  is  very  wide  for  a  work  of  600  pages,  em- 
bracing actual  and  constructive  notice,  notice  to  purchasers,  notice 
of  acceptance  of  proposals,  of  guaranty,  and  of  assignment ; 
notice  to  and  by  carriers,  notice  of  dissolution  of  partnership, 
notices  between  landlord  and  tenant,  notice  of  agency,  and  by 
and  to  agents ;  notice  of  the  dishonor  of  commercial  paper,  pub- 
lication of  judicial  notices,  and  the  various  forms  of  notice  in- 
volved in  practice  and  pleadings. 

Accepting  the  book  as  an  elaborated  digest  of  these  topics, 
there  is  much  in  it  to  commend.  The  style  is  not  faultless. 
Short,  concise  sentences  are  desirable,  but  they  are  not  made  by 
capitals  and  periods.  Perhaps  by  fault  of  the  proof-reader  and 
printer,  the  author  now  and  then  )ialts  his  reader  with  an  unpleas- 
ant "jerk."  Much  real  conciseness,  too,  would  be  gained  by 
careful  verbal  criticism.  There  are  slight  blemishes  of  this  nature 
which  we  may  see  remedied  in  a  second  edition.  As  a  whole,  the 
work  is  creditable  to  the  industry  and  ability  of  the  author,  and 
of  obvious  utility  to  the  profession. 

Short  Studies  of  great  Lawyers.     By  Irving  Browne.     Published  by 
the  Albany  Law  Journal.     Albany.    1878. 

Mr.  Browne  has  been  doubly  fortunate  in  the  title  of  his  book, 
and  in  his  selection  of  subjects.  In  a  volume  of  not  quite  400 
pages  he  has  given  us  pen  sketches  —  literally,  **  short  studies'*  — 
of  a  score  of  jurists,  English  and  American,  most  of  whose  names 
have  become  household  words  in  the  profession.  The  English  list 
embraces  Coke,  Mansfield,  Kenyon,  Thurlow,  Loughborough,  Ellen- 
borough,  Erskine,  Eldon,  Romilly,  Abinger,  and  Brougham.     The 
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American  names  comprise  Parsons,  Marshall,  Kent,  Pinkney,  Wirt, 
Riker,  Story,  Webster,  Walworth,  and  Choate. 

In  the  brief  limit  allotted  to  each  of  his  subjects,  the  author  has 
necessarily  found  it  impossible  to  give  even  a  short  biography, 
and  he  has  wisely  refrained  from  any  attempt  in  this  direction, 
contenting  himself  rather  with  a  critical  estimate  of  the  character 
and  career  of  his  lawyers  and  judges.  His  work  is,  therefore, 
rather  critical  than  biographical,  and  in  the  main  his  estimates  of 
judicial  character  and  legal  worth  are  exceedingly  fair,  impartial, 
and  just.  In  a  few  rapid,  terse,  and  vigorous  strokes  of  the  pen 
he  often  gives  us  the  outline  of  a  judicial  career,  only  in  silhouette 
it  is  true,  yet  often  more  distinct  in  portraiture,  and  more  lasting 
in  impression,  than  more  elaborate  legal  biographies  —  such  as 
those  of  Twiss  or. Campbell.  We  may  not  always  agree  with  his 
conclusions,  or  accept  his  estimates  of  character,  and  yet  our  dis- 
sent rather  adds  to,  than  detracts  from,  the  charm  of  his  book.  He 
is  certainly  unfair  to  Thurlow,  not  so  much  in  the  portraiture  of  his 
unlovely  character,  for  contemporaries  and  biographers  are  all 
agreed  as  to  that,  but  in  denying  him  the  just  measure  of  judicial 
ability  to  which  he  was  entitled  ;  for,  rough  and  harsh  as  he  was  in 
person  and  manners,  Thurlow  certainly  deserves  higher  rank  as  a 
chancellor  than  Mr.  Browne  seems  willing  to  concede  to  him. 

To  Eldon  he  accords  fairer  treatment,  and  does  full  justice  to 
his  wonderful  mastery  of  the  science  of  equity.  But,  of  English 
lawyers.  Brougham  seems  his  favorite  —  as  Kent  among  Ameri- 
cans—  and  his  sketches  of  these- are  drawn  with  a  loving  hand. 
If  we  cannot  agree  with  him  in  ranking  Brougham  beside  Erskine 
as  an  advocate,  we  must  concede  that  he  has  drawn  an  admirable 
sketch  of  that  most  versatile  and  many-sided  figure  in  English 
politics  and  English  jurisprudence. 

Mr.  Browne  has  interwoven  just  enough  of  anecdote  with  his 
more  sober  materials  to  give  an  additional  zest  to  the  reading  of 
his  book,  and  we  have  rarely  perused  a  work  of  the  kind  with 
more  satisfaction.  It  is  a  hopeful  sign  when  hard-working  law- 
yers find  time  to  write  and  read  such  books  ;  and  the  growing  in- 
terest in  legal  biography,  and  in  what  may  be  designated  the  per- 
sonnel of  the  great  lawyers  of  the  past,  is  indicative  of  higher  pro- 
fessional  standards  and  aspirations.  As  instances  of  this  tendency 
may  be  noted  the  sketch  of  "A  Great  Chancellor  "  (Lord  Eldon) 
in  the  preceding  number  of  the  Review,  and,  in  previous  num- 
bers, the  instructive  papers  on  the  "Dartmouth  College  Causes,' 
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ith  their  charming  personal  gossip  of  the  Supreme  Court  at 
Washington  a  generation  ago,  pen  portraits  of  the  judges  and  ad- 
vocates of  that  august  tribunal  in  its  best  days.  We  need  just 
such  books  as  this  to  take  up  in  our  hours  df  relaxation  from  hard 
professional  work.  And  we  are  quite  sure  that  his  readers  will 
agree  with  us  that  the  author's  promise  in  his  preface,  '*  never  to 
do  so  again,"  is  one  of  those  bad  promises  which  are  better  broken 
than  kept. 

Missouri  Appeal  Reports,  Vol.  III.  Cases  determined  in  the  St.  Louis 
Court  of  Appeals.  Reported  by  A.  Moore  Berry.  St.  Louis :  F.  H. 
Thomas  &  Co.     1878. 

The  style  in  which  this  book  is  got  up  does  the  publishers  great 
credit.     The  public  and  the  profession  have  reason  to  congratulate 
themselves  upon  the  great  improvement  made  in  St.  Louis,  within 
the  last  few  years,    in    the  publication  of  law-books.     The  best 
Eastern  houses  do  no  better.     The  manner  of  presenting  the  points 
made  by  counsel  is  very  unsatisfactory  —  indeed,  they  are  not  pre- 
sented at  all.     The  reporter  simply  says :     A  and  B,  for  appellant, 
cites,  giving  his  authorities,  and  C  and  D,  for  respondent,  cites, 
etc.     But  for  what  purposes,  to  sustain  what  positions,  the  array  of 
authorities  is  cited  —  perhaps  a  page  of  them  —  nowhere  appears. 
It  can  only  be  guessed  at  from  the  nature  of  the  cause  as  it  appears 
in  the  opinion.     The  Indiana  plan,  even,  is  better,  where  nothing  is 
given  but  the  opinion  of  the  court. 

The  volume  contains  the  usual  variety  of  cases  that  arise  in  a 
large  commercial  community.  Fraud  by  false  representations  in  the 
sale  of  goods  is  well  defined  in  Merchants*  National  Bank  v.  Sells 
(p.  85).  No  new  principle  is  stated,  but  in  the  thousands  of  daily 
transactions  where  perfect  good  faith  is  requisite,  it  is  important 
that  traders  understand  that  the  fraud  is  just  as  real  if  a  person 
makes  an  untrue  assertion  as  to  the  truth  or  falsity  of  which  he 
knows  nothing,  and  so  induces  another  to  act  to  his  prejudice,  as 
though  he  knew  the  statement  to  be  false, 

Armstrong  v.  City  of  St.  Louis  (p.  151)  is  an  instance,  rarely 
found,  where  the  court  enjoined  the  city  in  attempting  to  grade  a 
street.  The  general  power  to  grade  streets  according  to  the  discre- 
tion of  the  Common  Council  was  acknowledged,  but  in  this  case  it 
was  shown  that  the  proposed  grade  would  not  be  beneficial  to  the 
public,  would  render  the  street  impassable,  and  the  place  to  which  it 
leads  inaccessible,  and  it  was,  therefore,  such  an  abuse  of  discretion. 
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and  worked  such  injury  to  the  petitioners,  that  an  injunction  was 
the  proper  remedy. 

Garnett  v.  Berry  (p.  197)  was  an  action  to  enforce  a  mechanic's 
lien  upon  land  belonging  to  the  wife,  where  the  husband,  with  her 
knowledge  and  consent,  had  built  a  house  upon  it.  It  was  held 
that  the  lot  was  not  chargeable;  to  make  it  so,  the  husband  mu^ 
act  as  her  ^ent  and  in  her  name.  We  refer  to  the  case,  not  to  criti- 
cise it,  but  as  suggestive  of  sharp  practice,  and  of  an  easy  way  to 
commit  frauds  upon  builders. 

The  law  of  privileged  communications  in  libel  is  laid  down  in 
Barber  v.  St.  Louis  Dispatch  Company,  in  which  it  is  held  that  the 
public  proceedings  of  a  court  may  be  correctly  reported  although 
they  involve  the  publication  of  pleadings  which  are  libellous  as 
tending  to  disgrace  one  of  the  parties.  But  if  the  pleading,  as,  a 
petition  for  divorce,  be  merely  filed,  and  no  public  judicial  pro- 
ceedings have  been  had  in  regard  to  it,  the  publication  of  its  con- 
tents is  not  privileged;  and  if  it  contain  libellous  matter,  the  pub- 
lisher is  liable.  There  is  no  novelty  in  this  opinion,  but  it  would 
be  well  to  call  the  attention  of  publishers  of  newspap>ers  to  the 
law  upon  the  subject.  They  are  a  useful  class  of  citizens,  but  are 
often   very  reckless  of  character. 

The  volume  contains  a  number  of  cases  of  public  interest,  espe- 
cially those  growing  out  of  the  controversies  in  regard  to  the  St. 
Louis  Scheme  and  Charter.  The  opinions  all  show  care  and  ability 
in  the  examination  of  the  cases,  as  well  as  clearness  of  statement, 
and  these  Reports  will  make  a  valuable  addition  to  our  written  evi- 
dence of  the  law  of  Missouri.  B. 

Commentaries  on  the  Lunacy  Laws  of  New  York,  and  on  the  judi- 
cial Aspect  of  Insanity  at  Common  Law  and  in.  Equity,  including 
Procedure,  as  expounded  in  England  and  the  United  States. 
By  John  Ordonaux,  LL.  D.,  State  Commissioner  on  Lunacy,  Professor 
of  Medical  Jurisprudence  in  the  Law  School  of  Columbia  College,  New 
York,  and  the  author  of  the  Jurisprudence  of  Medicine.  Albany :  John 
D.  Parsons,  Jr,     1878. 

This  work  treats  of  the  practical  aspects  of  insanity.  It  is 
written  by  one  who  is  familiar  with  the  law  as  it  has  been  applied 
in  times  past,  and  as  it  is  applied  now,  in  civil  and  criminal  cases, 
to  the  insane ;  and  who  is,  at  the  same  time,  thoroughly  versed  in 
the  history  and  present  aspects  of  insanity  as  viewed  by  medical 
science.  This  is  a  great  advantage  in  one  who  undertakes  to  write 
on  this  great  and  perplexing  subject.  Too  often  the  matter  is  treated 
from  a  purely  medical,  or  a  purely  legal,  stand-point,  and  in  such 
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-cases  almost  always  with  unsatisfactory  results.  So  far  as  I  have 
l>een  able  to  observe,  this  difficulty  has  been  happily  overcome  in 
the  present  instance,  through  the  mastery,  by  the  author,  of  the 
learning  and  knowledge  of  both  divisions  of  the  subject,  and  by 
:g^ood  judgment  in  blending  and  applying  such  knowledge. 

In  the  preface  the  author  states  the  object  of  the  work  to  be,  to 
l>ring  into  one  practical  treatise  the  entire  field  of  insanity  in  its 
judicial  aspects,  to  unfold  the  reasons  underlying  these  adjudica- 
tions, and  to  expound  the  rules  of  procedure  by  which,  whether  at 
-conunon  law  or  in  equity,  the  status  of  lunacy  may  be  enquired 
into,  established,  or  traversed  in  the  field  of  municipal  law.     In- 
sanity is  a  subject  which  touches  our  civil  rights  at  so  many  differ- 
-ent  points  that  it  may  be  said  to  have  a  place  in  every  problem 
involving  human  responsibility.      Hence  we  find  it   treated   at 
common  law  and  in  equity,  in  works  upon  Medical  Jurisprudence, 
Contracts,  Agency,  Partnership,  Torts,  Life  Insurance,  Crimes,  and 
•Construction  of  Wills.     It  begins  with  man  in  the  cradle  and  fol- 
lows him  to  the  grave.     It  is  often  part  of  his  physical  heritage, 
^nd  may  become  a  qualifying  element  in  all  his  civil  acts.     To 
-collect  and  embody  in  one  treatise  the  principles  of  law  by  which 
courts  govern  their  adjudications  in  questions  of  mental  incapacity, 
and  to  expound   through  commentaries  both  the  philosophy  of 
these  decisions  and  the  rules  of  procedure  under  which  they  are 
rendered,  the  author  professes,  is  the  object  aimed   at   in   this 
manual  of  lunacy  practice. 

After  a  careful  examination  of  the  work  itself,  the  conviction 
has  been  arrived  at  that  the  author  has  realized  his  object  in  a 
very  creditable  manner.  And,  considering  what  the  undertaking 
was,  this  is  saying  much  in  favor  of  this  book.  While  we  could 
not  spare  the  invaluable  work  of  Ray,  yet  just  such  a  book  as  the 
one  before  us  has  long  been  needed,  and  the  need  felt  by  every 
lawyer  in  general  practice.  And  it  will  be  matter  of  surprise  if  it 
is  not  generally  sought  after  by  lawyers  throughout  the  country. 

A  good  portion  of  the  commentaries  found  in  this  volume  are 
made  upon  the  statutes  of  the  state  of  New  York.  But  as  the 
'  lunacy  statutes  of  this  state  have  reached  larger  proportions  in 
numbers  and  special  topics  embraced  than  the  corresponding 
statutes  of  any  other  state,  they  may  be  said  to  form,  in  fact,  a 
true  lunacy  code.  And,  as  they  have  formed  the  model  or  basis 
for  lunacy  statutes  of  many  of  the  states  of  the  Union,  these  com- 
mentaries will  be  found  in  many,  and  in  fact  in  most,  of  the  states 
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as  valuable  as  if  they  had  been  written  with  special  reference  te 
the  statutes  of  those  states. 

We  cannot  better  close  this  notice  than  by  making  another  extracr 
from  the  author's  preface: 

''To  unfold,  therefore,  the  reason  of  the  laws  governing  xkc 
civil  and  criminal  statutes  of  the  insane  has  been  the  object  to 
which  I  have  addressed  myself  in  these  commentaries.  They  are 
designed  to  cover,  not  only  the  Revised  Statutes  of  New  York,  bet 
the  whole  field  of  those  decisions  in  law  and  equity  which  gafc 
rise  to  some  of  the  most  difficult  problems  in  jurisprudence.  And« 
inasmuch  as  they  would  be  incomplete  as  a  manual  withoat  some 
discussion  of  the  practical  methods  of  enforcing  these  laws,  I  have 
added  a  chapter  on  Procedure,  prefacing  the  whole  work  with  a 
digest  of  adjudicated  principles  in  the  jurisprudence  of  insanity. 
together  with  synoptical  sketch  of  our  statute  law  herein,  in  the 
form  of  a  History  of  Lunacy  Legislation  in  England  and  Xev 
York." 

At  this  time,  more  than  ever  before,  is  it  true  that  of  making 
many  books  there  is  no  end ;  the  majority  of  them  had  better 
never  have  been  made.  But  every  book  that  promotes  true 
knowledge,  or  lightens  the  labor  of  an  overworked  profession, 
is  a  public  benefaction.     Among  such  books  we  rank  this  one. 

J.  G.  L. 

A  Treatise  on  the  Law  of  judioal  and  execution  Sales.  By  David 
RoRER,  of  the  Iowa  Bar.  Second  Edition.  Chicago  :  Callaghan  &  Co. 
1878. 

Those  who  have  been  familiar  with  Mr.  Rorer's  work  on  Judicial 
Sales  will  scarcely  recognize  it  in  its  second  edition.  The  375 
pages  of  the  first  edition  are  now  increased  to  543,  and  the  whole 
work  is  rearranged  and  rewritten.  We  are  frank  to  say  we  think 
this  should  never  be  done.  Every  treatise  on  so  important  a  sub- 
ject as  the  one  above  named  should  be  so  constructed  and  wrought 
out  at  first  as  to  allow  revised  editions  to  preserve  the  original 
numbering  of  sections,  and  also  on  the  margin  of  pages.  Other- 
wise, the  appearance  of  a  revision  at  once  ends  all  reliable  citation 
from  the  original  work,  and  establishes  an  endless  confusion  in  all 
citations  from  the  work.  Precisely  such  confusion  will  now  result 
as  to  all  citations  from  Rorer  on  Judicial  Sales.  Even  if  all  the 
copies  extant  of  the  old  edition  could  be  called  in  and  burned 
simultaneously  with  the  issuance  of  the  new,  still  all  the  citations 


nrlr.  Rorer's  work  hat  proven  its  value  in  five  years  of  use  by  the 
profesaion.       It  is  not  a  treatise  pure  and  simple.     It  occupies  2 
position  between  treatise  and  digest,  partaking  of  the  character- 
istics of  both.     It  has  been,  like  most  similar  works,  of  a  qualified 
value  to  the  bar  —  that  is,  it  has  been  used  more  as  a  digest,  and  by 
those  lawyers  who  most  frequently  resort  to  a  digest,  than  as  a 
treatise,  or  by  those  more  studious  men  whose  habit  it  is  to  examine 
the  sources  and  the  reasons  of  the  law.     To  illustrate  our  meaning, 
we  may  refer  to  the  distinction  which  Mr.  Rorer  draws,  and  draws 
clearly    in    most   respects,    between  judicial    and    execution  sales. 
And  we  may  say,  in  passing,  that  the  arrangement  of  the  contents  of 
the'book,  in  respect  to  these  two  classes  of  sales,  is  more  orderly  and 
convenient  in  the  new  edition,  and  a  decided  improvement  is  thus 
manifest.     But  upon  one  branch  of  the  subject  the  author  is  not 
clear  in  his  expressions  as  to  the  law,  and  fails  to  give  his  i;faders 
the  benefit  of  his  investigations  into  the  reasons  of  the  law,  if  they 
have  been  full  and  thorough.     The  question   frequently   embar- 
rasses the  active  practitioner.  Whether  a  purchaser  at  a  judicial  sale, 
of  land,  for  example,  can  have  any  relief  in  case  of  a  defect  in  title. 
Is  there  any  warranty  in  such  cases,  or  does  the  rule  caveat  emptor 
apply  ?     It  is  clear  that,  in  execution  sales,  the  buyer  must  take 
what  he  can  get,  at  his  own  risk  ;  as  the  sale  is  purely  in  invitiim, 
only  such  title  as  the  execution  debtor  has  is,  by  any  pretence,  to 
be  sold  by  the  officer.     But  does  the  same  rule  obtain  in  judicial 
sales,  which  are  sales  by  the  court  itself  as  vendor,  as  Mr.  Rorer 
very  clearly  shows?    He  lays  it  down  in  sections  174,  475,  and 
476,  as  a  well-settled  rule,  that  there  is  no  warranty  in  such  sales, 
and  that  "  caveat  emptor  applies  in  all  its  vigor."     The  doctrine  is 
drawn  from  several  cases,  prominent  among  which  is  The  Monte 
Allegre,  9  Wheat.  616.     But  in  that  case  the  Supreme  Court  has 
placed  its  decision,  that  there  was  no  warranty,  plainly  upon  the 
groupd  that  the  sale,  although  a  judicial  one,  was  still  in  invitum. 
"  The  proceedings  are  altogether  hostile  to  the  owner  of  the  goods 
sold,  which  are  taken  against  his  will,  and  exposed  to  sale  without  his 
consent,"  says  the  court.     Clearly,  the  rule  there  should  be  caveat 
emptor.     But  suppose  a  sale,  under  decree  of  a  chancery  court,  for 
partition  or  for  foreclosure,  or  otherwise,  in  which  the  proceedings 
are  not  purely  in  invitum.     Such  cases  are  frequent.     The  whole 
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^tate  and  property  is  to  be  sold  by  a  plenary  proceeding,  and  the 
whole  value  of  the  property  should  be  realized.     If  the  first  bid- 
dings be  insufficient,  the  court  may  open  them,  and  may  endeavor 
at  least  to  secure  the  full  value  of  the  property.     If  a  purchaser 
must  pay  full  value,  should  he  not,  in  common  justice,  have  s,  good 
title?     There  is  a  class  of  cases,  represented  by  Smith  v.  Brittain,  3 
Ired.  £q.  347,  and  Deaderick  v.  Smith,  6  Humph.  147,  which  bold 
that,  wherever  the  sale  by  the  court  is  but  a  substitute  for,  and  in 
effect  only,  a  means  of  a  sale  by  the  parties  themselves,  the  case 
is  to  be  radically  distinguished  from  a  sale  in  invitum^  and  the 
purchaser  is  as  much  entitled  to  be  vested  with  a  good  title  before 
he  pays  his  money  as  if  he  purchased  from  the  parties,  and  not 
from  the  court.     We  think  we  see  good  sense  and  sound  logic, 
as  well  as  substantial  justice,  in  this  distinction.     But  we  cannot 
observe  that  Mr.  Rorer  has  noted  the  distinction.     He  has  not 
called  attention  to  it,  even  for  the  purpose  of  doubting  it,  although 
he  has  cited  both  the  cases  above  named,  where  the  distinction  is 
noted.  ^  True,  he  says  in  section  150  that  the  purchaser  cannot  be 
compelled  to  complete  the  sale  if  the  title  be  defective ;  but  there 
is  no  evidence  that  he  deems  this  statement  of  the  law  at  all  incon- 
sistent with  the  rule  that  caveat  emptor  applies  to  the  sale  in  all  its 
rigor.     We  cannot,  therefore,  be  satisfied  with  Mr.  Rorer's  work 
as  a  treatise,  nor  with  the  extent  of  his  examination  into  the  sources 
of  the  law. 

In  respect  of  the  letter-press,  the  second  edition  indicates  a  step 
backward.  The  typography  is  inferior  to  that  of  the  tirst  edition, 
and  the  figures  employed  with  the  notes  are  so  small  and  so  blind 
as  to  be  almost  unintelligible.  We  sympathize  with  the  enterpris- 
ing publishers  in  view  of  this  poor  press-work,  which  we  are  sore  is 
far  from  satisfying  themselves. 

A  Treatise   on    Homestead    and    Exemption  Laws.    By  SsYMOua  D. 
Thompson.     St.  Louis:   F.  H.  Thomas  &  Co.     1878. 

We  have  here  a  volume  of  over  800  pages,  mainly  on  a  topic 
which  a  few  years  ago  was  wholly  unknown  to  the  laws  of  this 
country.  The  homestead  laws  are  of  recent  date  with  us,  intro- 
duced first  into  the  legislation  of  Texas,  and  borrowed,  as  it  is  said, 
from  the  jurisprudence  of  Mexico.  They  have  been  very  highly 
favored  by  the  legislatures,  the  people,  and  the  courts.  They  have 
been  adopted  by  nearly  every  state  in  the  Union,  and  there  is  good 
reason  for  thinking  that  they  will  permanently  remain  as  a  part  of 
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the  polity  of  the  country.     The  reasons  upon  which  the  homestead 
exemption  proceeds  are  very  obvious.    As  to  the  collateral  effects 
of  these  laws,  it  is,  perhaps,  yet  too  soon  to  speak  with  perfect 
confidence.     It  can,  however,  safely  be  said  that  their  tendency  is 
of  a  conservative  character.    At  the  common  law  a  man's  house 
inras  his  castle ;  but  we  have  given  to  it  new  qualities,  new  attri- 
iDutes.    The  homestead  is  a  place  of  refuge  from  the  storms  of  fate  — 
the  most  important  plank  in  the  shipwreck  that  so  often  overtakes 
a  trading  and  commercial  people,  prone  to  all  speculations,  given 
to  the  indulgence  of  extravagant  hopes,  always  drawing  on  the  fu- 
ture to  supply  the  deficiencies  of  to-day.     Doubtless  this  added 
sanctity  of  home  will  in  time  produce  effects  which  will  be  seen 
in  the  lessening  of  that  disposition  to  change  places  of  residence 
-which  has  been  characteristic  of  the  population  of  America.     The 
time  may  come  when  the  homestead  will  be  handed  down  from 
generation  to  generation,  as  a  place  of  security  in  direful  periods 
of  financial  trouble  ;  and  thus  the  homestead  law  may  have  results 
not  wholly  unlike  those  which  have  been  the  product  of  the  laws 
of  primogeniture  in  England.     If  so,  the  increased  stability  of 
society  may  probably  be  of  itself  a  blessing. 

Few  laws  have  brought  about  more  litigation  than  those  relating 
to  exemptions.     Of  late  years  the  cases  have  increased  in  rather  a 
surprising  way.     The  statutes  of  the  different  states  have  varied 
much,  both  in  phraseology  and  in  import.     The  courts  have  not 
unfrequently  gone  astray  in  the  construction  of  these  new  statutes  — 
sometimes  endeavoring  to  make  of  the  homestead  exemption  an 
estate  which  should  be  similar,  if  not  identical,  with  some  com- 
mon-law estate,  sometimes  construing  the  statutes  unkindly  on  ac- 
count of  their  novelty.     Often,  too,  have  the  courts  retraced  their 
steps,  seeking  to  place  their  rulings  on  more  tenable  grounds.    The 
whole  subject  bears,  at  first  glance,  the  appearance  of  a  jumble  of 
dissimilar  statutes,  with  a  wide  margin  of  conflicting  decisions. 
For  common  purposes  we  incline  to  think  that  very  many  lawyers, 
quite  disheartened,  look  alone  at  the  statutes  and  cases  of  their 
own  respective  states,  hardly  daring  to  venture  into  the  surround- 
ing darkness  of  enactments  and   decisions  of  the  various  other 
states  which  compose  the  Union.     The  task  of  trying  to  bring 
something  like  order  out  of  the  heterogeneous  materials  has  been 
continually  recognized  as  one  of  not  a  little  difficulty.     For  some 
time  past  it  has  been  known  that  the  author  of  the  present  work 
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had  taken  the  matter  in  hand,  and  hopes  have  been  entertainec 
that  the  result  would  be  satisfactory  to  the  profession.  We  irtt 
gratified  in  being  able  to  say  to  the  profession  that  these  hopes  will 
not  be  disappointed.  A  careful  reading  convinces  us  that  tbe 
present  book  will  be  of  the  greatest  utility  to  the  bench  and  tc 
the  bar.  It  is  only  when  the  cases  are  brought  together,  analyzed 
and  compared  with  the  utmost  assiduity,  as  they  have  been  by  Mr. 
Thompson,  that  various  elements  of  the  law,  apparently  discordant, 
are  found  to  have  some  kind  of  connection  and  consistency.  It  is 
only  thus  that  the  courts,  in  their  abundance  of  labor  and  i>eniirr 
of  time,  can  easily  see  where  painful  discrepancies  exist  which  axe 
not  yet  quite  beyond  judicial  remedy.  The  author  says  that  bis 
book  is  one  of  details.  Regarding  some  subjects,  this  might  be  a 
ground  of  censure ;  but,  in  this  instance,  the  examination  of  all 
the  details  of  the  statutes  and  of  the  cases  reported  is  an  essential 
condition  of  a  valuable  treatise  —  such  as  may  not  be  discarded  in  a 
few  years  as  a  temporary  make-shift,  but  such  as  will  almost  neces- 
sarily be  the  corner-stone  of  almost  anything  that  may  hereafter 
be  built  up  on  the  same  territory.  The  work  seems  to  us  to  be  a 
very  laborious  one  indeed  ;  and  we  are  not  at  all  surprised  that  the 
author  has  found  himself  unable  to  finish  it  until  long  after  the  ex- 
piration of  the  period  which  he  had  at  first  fixed  upon  for  the  com- 
pletion of  his  toilsome  enterprise.  The  amount  of  revision  that 
must  have  been  made  before  the  work  assumed  its  present  present- 
able shape  must  of  itself  have  been  immense.  We  have  looked 
through  it  in  search  of  some  blemish  or  oversight,  such  as  will 
frequently  mar  the  uniformity  of  even  the  most  conscientious  ap- 
plication, but  have  not  found  anything  to  impair  its  comeliness  or 
utility.  Future  examinations  may,  of  course,  reveal  deficiencies 
that  are  overlooked  on  a  first  reading;  but  our  present  impression 
is  that  a  most  valuable  and  useful  book  has  been  added  to  the 
library  of  the  profession.  The  index  is  also  carefully  prepared ; 
although,  with  the  headings  of  the  various  sections  in  large  type, 
an  index  loses  half  its  importance.  The  practising  lawyer  will 
find  but  little  trouble  in  finding  any  particular  matter  of  which  he 
may  be  in  search ;  nor,  having  found  it,  will  he  have  much  labor 
in  ascertaining  what  the  author  means,  as  his  style  is  very  com- 
mendably  clear  and  distinct.  It  is  also  a  source  of  no  little  satis- 
faction that  the  mechanical  execution  of  the  book  is  quite  on  a 
level  with  the  character  of  the  book  itself. 
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The  Law  of  Suretyship  and  Guaranty,  as  administered  by  Courts 
OF  Countries  where  the  Common  Law  prevails.  By  George  W. 
Brandt,  of  the  Chicago  Bar.     Chicago  :  Callaghan  &  Co.     1878. 

In  a  previous  number  of  this  Review  (Vol.  I,  p.  175)  we  ad- 
verted to  the  favorable  opportunity  afforded  to  a  competent  writer 
for  a  treatise  on  the  law  pertaining  to  Guaranty  and  Suretyship, 
ttom  an  American  stand-point.     The  work  now  before  us  seems  to 
be  one  adapted  to  meet,  to  a  great  extent,  the  wants  of  the  profes- 
sion in  this  respect.     It  is  not,  as  it  does  not  profess  to  be,   a  trea- 
tise.    Scarcely  any  discussion,  either  in  particulars  or  as  to  the 
general  features  of  this  branch  of  the  law,  has  been  entered  into 
by  the  author.     His  aim  is  merely  *^  to  present  a  comprehensive 
view  of  the  law  **  on  the  subjects  named.     Though  we  are  not 
aware  that  any  comprehensive  treatise  on   the   subject  was  de- 
manded, yet  there  are  certain  branches  of  it  which  we  think  should 
have  been  subjected  to  a  somewhat  critical  analysis.     But,  within 
the  limits  prescribed  to  himself,  Mr.  Brandt  has  done  an  evidently 
faithful  and   conscientious  work.     The  volume  presents  twenty- 
three  chapters,  each  containing  a  well -arranged  risumi  of  the  law 
upon  a  particular  branch  of  the  subject,  as  it  is  disclosed  to  exist 
by  the  current  decisions  of  the  courts.     The  work  is  thus,  like  a 
majority  of  the  better  class  of  late  works  on  the  law,  a  digest  of 
decisions,  connected  by  a  running  thread  of  explanation  and  com- 
ment.    The  defect  in  such  a  work  is  that  where  no  effort  is  made 
toward  elucidation  of  the  subject  by  the  author,  he  is  generally 
inclined  to  pass  over,  as  in  the  work  before  us,  all  attempt  at  har- 
monizing conflicting  cases.     There  must  always  be  some  rule  dis- 
tinguishable, in  every  instance,  by  which  either  to  harmonize  the 
conflict  between  opposing  decisions,  or  to  eliminate  the  better  and 
more  judicious  opinion.     Writers  like  Mr.  Brandt  seem  to  prefer 
to  leave  all  such  conflicts  to  settle  themselves.     We  do  not  believe 
this  the  correct  practice.     If  the  subject  of  Suretyship  deserves  the 
attention  given  to  it  in  this  work  of  670  well  and  plainly-printed 
pages,  the  student  should  in  it  find  some  clue  to  the  settlement  of 
conflicting  views. 

Mr.  Brandt's  investigations  into  the  decisions  upon  his  chosen 
subject  have  apparently  been  unusually  laborious.  His  table  of 
cases,  occupying  158  pages  of  double  columns,  discloses  a  list  of 
about  4,700  cases  which  have  required  examination.  Of  these^ 
we  estimate  that  not  over  ten  per  cent  are  English  authorities. 
Indeed,  we  fear  that  too  few  citations  have  been  made  from  Eng- 
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lish  cases.  But  these  facts  furnish  ample  evidence  of  two  features 
of  the  law  of  Suretyship,  namely :  that  the  American  law  on  this 
subject  has  far  outgrown  its  British  parent,  and  that  an  American 
work  on  the  subject  was  a  need  of  the  profession.  It  may  be  nnen- 
tioned,  in  further  illustration,  that  the  chapters  in  Mr.  Brandt's 
work  (ch.  19),  "Of  Sureties  or  Obligations  given  in  the  Cause  of 
the  Administration  of  Justice,''  and  (ch.  21)  "Of  Sureties  on  offi- 
cial Bonds,"  have,  with  exceptions  so  trifling  as  to  be  insignificant, 
been  based  wholly  on  American  decisions.  We  commend  these 
circumstances  to  the  consideration  of  the  few  who  yet  doubt  that 
we  have  a  distinctive  American  law. 

It  would  seem  that  so  large  a  table  of  cases  would  be  in  itself 
exhaustive.  Yet  we  find  several  instances  where  the  author  has 
not  cited  all  the  authorities  upon  a  given  point,  evidently  having 
deemed  redundance  in  citations  an  evil  to  be  shunned.  It  has 
been  his  apparent  aim  to  cite,  somewhere  in  his  work,  each  case 
which  stands  alone  in  illustration  of  an  important  point.  We 
regret  to  observe  that  certain  of  such  cases  have  escaped  his 
attention. 

The  index,  though  unusually  full,  we  are  obliged  to  say,  is  not 
complete.  For  example,  it  is  correctly  stated,  in  section  252,  that 
the  rule  of  contribution  among  co-sureties  is  different  at  law  and 
in  equity.  But  this  fact  is  not  indexed  under  the  head  of 
"Equity,"  or  "Law,"  or  elsewhere,  so  as  pertinently  to  direct 
attention  to  the  point  that  the  remedy  may  differ  with  the  forum. 
It  is  indexed  under  the  head  "  Contribution,"  in  the  words  "in 
what  proportions  co-sureties  are  liable  to  " — a  reference  which  we 
fear  would  scarcely  assist  him  to  whom  the  question  had  occurred 
whether  the  remedy  did  or  did  not  differ  with  the  forum.  Again, 
at  section  478,  it  is  announced  that  "  where  it  is  the  statutory  duty 
of  a  notary  public  to  give  notice  of  protest,  the  sureties  on  his  offi- 
cial bond  are  liable  for  his  failure  to  give  such  notice."  But  this 
rule  is  not  indexed  under  the  head  either  of  "  Notary  Public," 
"  Notice,"  "  Protest,"  "  Liability,"  "  Bond, "or '* Official  Bond ;" 
and  we  presume  the  practitioner  who  needs  to  use  this  rule  must 
stumble  upon  it  by  accident. 

These  are  but  blemishes  on  the  otherwise  fair  features  of  a  work 
which  has  been  done,  as  we  have  before  stated,  with  conscientious- 
ness and  care,  and  which  we  think  will  prove  useful  to  the  prac- 
tising lawyer  by  reason  of  the  excellent  arrangement  of  his  matter 
by  the  author.     The  manifold  complications  arising  out  of  the 


TEXAS    APPEALS    REPORTS.  617 

peculiar  contract  of  Suretyship  are  here  well  marshalled  under 

appropriate  titles,  and  we  are  impressed  with  the  extent  and  variety 

'which  the  commercial  necessities  of  our  Western   republic  have 

developed  in  the  circumstances  under  which  "  he  that  is  surety  for 

a  stranger  shall  smart  for  it." 

An  example  of  Mr.  Brandt's  arrangement  of  his  material  may 
be  found  in  the  chapter  on  the  Statute  of  Frauds  (the  one  follow- 
ing the  introductory  chapter  on  the  nature  of  the  contract),  in 
which  he  states,  in  fifty-five  pages,  all  that  needs  to  be  stated  in 
such  a  work  in  reference  to  the  fourth  section  of  that  statute,  pre- 
senting the  subject  with  clearness,  perspicuity,  and  succinctness. 

Cases  argued  and  adjudged  in  the  Court  of  Appeals  of  the  State  of 
Texas  during  the  latter  Part  of  the  Tyler  Term,  1877,  and   the 
Galveston  Term,    1878.     Reported  by  Jackson  &  Jackson.    Vol.  III. 
St.  Louis:    F.  H.  Thomas  &  Co.     1878. 

This  volume  of  Reports  furnishes  us,  in  all  that  pertains  to  me- 
chanical quality  and  finish,  with  a  beautiful  specimen  of  law-book 
making.  It  is  quite  up  to,  if  it  does  not  exceed,  the  high  standard 
reached  by  the  same  publishers  in  the  two  previous  volumes  of  this 
series  of  Reports. 

One  thing  remarkable  about  these  Reports  is  the  promptness  with 

which  they  appear.     This  volume  is  more  than  half  composed  of 

decisions  rendered  this  year.    When  we  consider  that  the  decisions 

of  the  courts  of  last  resort,  in  most  of  the  states,  are  not  published 

until  two  or  three  years  atter  they  were  decided,  this  feature  of  these 

Reports  is  highly  to  be  commended.     It  confers  a  public  benefit 

upon  all.     Decisions,  as  a  rule  for  future  guidance,  had  almost  as 

well  not  be  rendered  as  to  be  rendered  and  not  made  known  to 

the  public.     Such  promptness  as  is  here  exhibited  cannot  be  had 

without  great  exertion.     And  it  cannot  be  too  highly  applauded  ; 

and  it  will  receive  the  grateful  appreciation  of  both  the  bench 

and  bar. 

The  reporters  say  that  **the  Galveston  term  closed  with  the  last 
week  of  March.  Within  a  few  days  thereafter  this  book  was  in 
process  of  publication.  This,  of  course,  would  not  have  been 
practicable  without  the  zealous  and  efficient  cooperation  of  Charles 
S.  Morse,  Esq.,  clerk  of  the  Galveston  branch  of  the  court.  Un- 
dismayed by  the  labor  necessary  to  record  the  opinions  of  the 
court  as  rapidly  as  they  were  rendered,  he  spontaneously  performed 
it,  without  slighting  the  daily  duties  incumbent  upon  him,  and 

without  other  incentive  than  regard  for  the  public  interest.     The 
VOL.  4,  NO.  4 — 40 
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opinions  rendered  at  Galveston,  and  contained  Ibl  fifa&voioMK^  bf 
no  means  represent  the  amount  of  this  labor.  An  nnusaally  large 
number  of  civil  opinions  were  delivered  there,  and  these  also  he 
as  promptly  placed  on  record ;  and,  in  all  civil  cases  as  well  as 
criminal  he  immediately  prepared  the  necessary  mandates  to  the 
courts  below. ' '  It  is  a  pleasure  to  notice  such  merit  as  this,  and  it  ts 
a  pleasure,  also,  to  find  reporters  of  equal  merit,  who  are  generous 
enough  to  make  it  known  to  all. 

The  cases  decided  in  this  volume  embrace  a  great  variety  of 
questions  of  interest  to  the  profession  throughout  the  conntry, 
and  which  are  by  no  means  peculiar  to  the  Texas  codes.  They 
are  liable  to  arise  in  any  state  or  country  where  criminal  jurispru- 
dence is  based  upon  the  common  law. 

It  is  claimed  that  this  Report  shows  that  a  decided  improvement 
is  progressing  in  the  administration  of  the  criminal  law  by  the 
courts  below  in  the  trial  of  criminals,  and  that  this  of  itself  af- 
fords the  best  possible  assurance  that  such  efficiency  can  and  soon 
will  be  exhibited  in  the  enforcement  of  the  law  as  will  result  in  a 
marked  diminution  of  crime. 

It  is  true  that  this  volume  does  not  show  as  many  cases  reversed 
and  remanded  as  either  of  the  two  previous  volumes.  But  it  still 
shows  far  too  many,  and  more  than  any  half-way  comi>etent  and 
priSdent  administration  of  the  criminal  law  by  the  trial  courts 
should  show.  This  is  an  abuse  that  is  unfortunately  not  pecaliar 
to  Texas.  It  is  common  in  most  of  the  Western  and  Southern 
states.  What  the  people  demand,  and  what  the  law  in  theory 
requires,  is  that,  when  a  person  is  accused  of  crime,  he  shall  be 
speedily  tried  and  convicted  or  acquitted;  and,  if  convicted, 
punished.  But,  unfortunately,  the  practice  is  different.  If  a  crim- 
inal of  any  means  is  found  guilty,  he  at  once  takes  an  appeal. 
There  is  no  objection  to  this.  It  is  his  right.  But  an  appeal  in  a 
criminal  case  does  not  of  itself  operate  as  a  stay  of  execution, 
unless  the  appellate  court,  on  the  inspection  of  the  record,  shall 
be  of  opinion  that  there  is  probable  cause  for  such  appeal,  or  so 
much  doubt  as  to  render  it  expedient  to  take  the  judgment  of  the 
appellate  court  thereon,  and  shall  make  an  order  expressly  direct- 
ing that  such  appeal  shall  operate  as  a  stay  of  proceedings  on  the 
judgment.  If  there  is  one  department  of  the  law  that  is  settled  by 
long  practice  and  innumerable  precedents,  it  is  that  department 
known  as  the  criminal  law.  And  it  is  a  blunder  in  the  judge  as 
bad  as  a  crime  to  so  conduct  a  trial,  and  to  make  rulings  contrary 
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to  established  law  —  which  prudence  and  ordinary  knowledge  would 
Have  prevented  —  as  to  render  a  conviction  of  a  criminal  a  con- 
temptible farce.  It  is  about  time  such  incompetence  and  criminal 
carelessness  on  the  part  of  the  trial  judge  were  stopped.  There 
is  no  excuse  for  it.  A  second  trial  is  always  more  advantageous 
to  a  criminal  than  the  first,  for  various  obvious  reasons,  and  the 
result  is  likely  to  be  the  defeat  of  justice.  But  if  the  record,  on 
a.n  appeal  being  taken,  shows  that  no  error  has  been  committed, 
then  the  prisoner  is  punished  at  once,  even  in  capital  cases.  And 
it  is  a  fact  that  if  it  were  once  established  that  the  trials  of  crim- 
inals, in  the  first  instance,  would  be  so  carefully  and  ably  con- 
<i acted  that  an  appeal  in  all  but  a  few  cases,  where  new  questions 
ipvere  raised,  would  be  useless,  it  would  have  a  wonderful  effect  in 
suppressing  crime. 

But  there  is  but  one  course  for  the  appellate  courts  to  pursue 
^when  the  lower  courts  commit  blunders,  and  that  is  to  reverse 
them,  as  this  Court  of  Appeals  has  done  in  numerous  cases  in  this 
volume — and  in  cases  where  the  courts  below  were  criminally 
careless,  or  criminally  imbecile,  in  ruling  as  they  did. 

The  opinion^  of  the  judges  contained  in  this  book  confirm  the 
high  conception  of  their  learning  and  ability  which  their  former 
performances  begot. 

The  most  interesting  case  in  this  volume  is  that  of  Frasher  v. 
The  State.  It  involves  the  construction  of  the  Fourteenth  and 
Fifteenth  Amendments  of  the  Federal  Constitution,  and  of  the 
act  of  Congress  known  as  the  Civil  Rights  Bill. 

The  defendant,  a  white  man,  had  married  a  negro  woman,  con- 
trary to  the  law  of  the  state  of  Texas,  which  makes  it  a  felony  for 
a  white  person  to  marry  a  negro,  or  a  person  of  mixed  blood. 
He  was  indicted  and  convicted.  On  appeal,  the  court  held  the 
conviction  right,  and  decided  that  the  statute  law  of  the  state  had 
not  been  abrogated  or  invalidated  by  the  adoption,  since  its  en- 
actment, of  the  Fourteenth  and  Fifteenth  Amendments  of  the 
Constitution  of  the  United  States,  nor  by  the  act  of  Congress 
known  as  the  Civil  Rights  Bill. 

That  power  has  not  been  conferred  upon  Congress  to  regulate 
or  control  the  institution  of  marriage  within  the  several  states. 
Marriage  is  not  a  **  privilege  or  immunity  **  within  the  meaning  of 
the  Fourteenth  Amendment,  nor  is  it  a  "contract"  within  the 
meaning  of  the  Civil  Rights  Bill,  but  it  is  a  civil  status,  the  rights, 
obligations,  and  duties  of  which  are  not  conventional  between  the 
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parties  who  enter  into  it,  but  are  prescribed  and  regulated  by  state 
legislation,  over  which  they  have  no  control.  The  opinion  is  an 
able  one,  and  free  from  prejudice.  The  judge  enters  into  a  mas- 
terly analytical  exposition  of  the  policy  and  scope  of  the  Four- 
teenth and  Fifteenth  Amendments  of  the  Federal  Constitution, 
and  of  the  Civil  Rights  Bill. 

Very  mxny  questions  of  practice  in  criminal  cases  are  discussed 
and  settled  in  the  various  cases  found  here,  which  makes  this  book 
valuable  to  every  criminal  lawyer  throughout  the  country.  Wc 
had  intended  referring  to  several  other  important  and  interesting 
cases,  but  have  not  the  space  to  do  it.  We  recommend  all  w^ho  arc 
interested  in  criminal  law  to  examine  the  book  for  themselves. 
It  will  richly  repay  all  who  do.  J.  G.  L. 
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Vrr.  DIGEST  OF  CASES  REPORTED  IN  THE  AMER- 
ICAN LAW  PERIODICALS  SINCE  THE  AUGUST- 
SEPTEMBER  NUMBER. 

PREPARED    BY  \VM.    L.    MURFREE,   JR.,    ESQ.,    OF   THE   ST.    LOUIS    BAR. 

[The  purpose  of  this  department  of  the  Rkvikw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end  a  siylla- 
l>ud  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the  jour- 
nal where  the  case  is  reported.] 


NAME. 

>Ubaoj  Law  Journal. 
JVmerican  Law  Record. 
American  Law  Register. 
^.mericaD  Law  Review. 
Oentral  Law  Joarual. 
Ohic^igo  Law  Journal. 
Ohicago  Legal  News. 
Xegal  Reporter 
Tiatlonal  Bankruptcy  \ 
Register  Reports.    ) 
He  porter. 

Southern  Law  Journal. 
Virginia  Law  Journal. 
Weekly  Notes  of  Cases. 
Western  Jurist. 


ABBREVIATION. 

Alb.  L.  J. 
Am.  L.  Rec. 
Am.  L.  Reg. 
Am.  L.  Rev. 
Cent.  L.  J. 
Cli.  L.  J. 
C.  L.  N. 
Leg.  Rep. 

N.  B.  R. 

Rep. 

Southern  L.  J. 
Va.  L.  J. 
W.  N.  C. 
West.  Jur. 


ADDRESS.  PUBLISHED. 

Albany,  N.  Y.  Weekly. 

Cincinnati,  O.  Monthly. 

Philadelphia,  Pa.     Monthly. 


Boston,  Mass. 
St.  Louis,  Mo. 
Chicago,  III. 
Chicago,  111. 
Nashville,  Teun. 

New  York. 


Quarterly. 

Weekly. 

Irregularly. 

Weekly. 

Monthly. 


PRICE. 

15 
60 
50 
11.25 
25 
25 
10 
50 


Semi-monthly.  50 

Cambridge,  Mass.    Weekly.  20 

Tuscaloosa,  Ala.      Monthly.  |l.no 

Richmond,  Va.         Monthly.  50 

Philadelphia,  Pa.     Weeklv.  20 

Des  Moines,  la.        Monthly.  50 


Action.^ — Damage  —  Insurance  —  Killing  insured. — No  action  lies  on  behalf 
of  an  insurance  company  aj^ainst  a  person  who  wrongfully  killed  the  insured 
and  therebv  renders  it  liable  on  the  policy. — Mobile  Life  Ins.  Co.  v.  Brame, 
U.  S.  Sup.*Ct.,  Wash.  L.  R.  July  16,  p.  218. 

Malicious  prosecution  of  eioil  suit.  —  An  action  for  prosecution,  without 

probable  cause,  of  a  malicious  and  vexatious  suit  can  be  maintained  where 
the  plaintiff  has  sustained  damages :  1.  To  the  person,  by  imprisonment. 
2.  To  the  reputation,  by  the  scandal.  8.  To  property,  bv  expense. — 
Woods  V.  Finnell ;  Smith'ey  v.  Same,  Ct,  App.  Ky.,  Cent  L.  J.,  July  19,  p. 
48. 

Administration.  —  Collusion  between  debtor  and  administrator.  —  If  an  ad- 
ministrator, in  collusion  with  the  debtor  of  an  estate,  fails  to  collect  the  debt 
or  recover  assets  from  him,  a  distributee  or  creditor  may  ttle  a  bill  and  com- 
pel a  settlement  —  Haywood  v.  Currie,  Sup.  Ct  Tenn.,  Cent  L.  J.,  Aug.  16, 
p.  126. 

Trust  funds --r  Preferred  claim.  — Money  flimished  testator  to  purchase 

cattle,  to  be  repaid  out  of  the  proceeds  of  the  sale  of  the  cattle,  with  commis- 
sions, etc.,  does  not  constitute  a  trust  fund.  But  proceeds  of  such  sale  which 
pass  into  the  hands  of  the  executor  upon  decedent's  death  do  consti- 
tute such  trust  fund,  and  are  a  preferred  claim. —  Wilson  v.  Kirby,  Sup.  Ct 
111.,  C.  L.  N.,  July  27,  p.  807. 

Void  administration —  Titles  thereunder  invalid.  —  All  titles  acquired  at 

sales  under  a  void  administration  are  invalid.  —  Duncan  v.  Veal,  Sup.  Ct 
Texas,  Texas  L.  J.,  July  17,  p.  868. 
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Admiralty. —  Collision  —  Damages.  — Ship-owners,  if  their  vessel  is  without 
fault,  Hre  entitled  to  full  damages  unless  they  exceed  the  value  of  the  of- 
fending ve8sel  and  freight — Ehrman  v.  Curti»,  U.  S.  Sup.  Ct,  Rep.,  Aug.  7. 
p.  161. 

Liability  for  freight  taken  by  mistake  —  Limitation. — A  vessel  takini:  & 

cai^o  of  flour  bv  the  charterer,  oy  mistake  of  the  mate  and  wharfin^yer  t^».»k 
eighty-three  sacks  more  than  was  entered  upon  the  bill  of  lading,  or  s^.ip^**^] 
on  account  of  the  charter.  Heidy  that  it  was  the  duty  of  the  master  to  #i4»re 
the  flour,  subject  to  charges,  and  n(»tify  the  owner,  and  that  a  failure  to  do  >i\ 
and  a  delivery  to  the  charterer,  whereby  it  was  lost  to  the  owner,  ni«Mle  the 
vessel  liable.  Whether  a  demand  in  admiralty  is  barred  by  the  lapse  i*f 
time  rests  in  the  discretion.  —  The  Blenheim,  U.S.  Dis.  Ct,  OVeg.,  C-  L^  N.. 
July  20,  p.  353. 

Libel  for  state  tajces  —  Lien  for  supplies  —  Mortgage  lien. — State  taxt»-« 

are  not  a  maritime  claim,  nor  the  subject  of  libel.  A  lien  created  by  »t«te 
law  for  supplies  and  materials  furnished  will  be  enforced  in  admiralty  bv 
the  Fedenil  courts,  and  has  priority  over  a  mortj^age  lien. — The  Bnuii^b 
Johnson,  U.  S.  Dis.  Ct.  South.  Dis.  Ala.,  C.  L.  N.,  July  20,  p.  858. 

Marine  insurance  —  Abandonynent.  —  The  entire  insurable  interest  of  the 

insured  is  transferred  to  the  insurers  by  abandonment,  and  not  merely  an  in- 
terest to  the  amount  of  the  insurance.  —  I^lills  v.  The  Perew,  U.  S.  Cir.  Ct. 
North.  Dis.  N.  Y.,  C.  L.  N.,  Aug.  10,  p.  871. 

Marine  insurance  —  Policy. — The  clause,  "The  risk  shall  be  suspend<*d 

while  the  vessel  is  at  Baker's  Island,  loading."  must  be  construed  to  nieau 
while  there  for  that  purpose,  whether  actually  engaged  in  the  pnK*e*>  «if 
loading  or  not.  —  Reed  v.  Merchants'  Mut.  Ins.  Co.,  Baltimore,  U.  S.  Sup. 
Ct.,  Rep.,  July  17,  p.  65. 

See  Neoliokxoe. 


Agency.  —  Dealing  with  agent.  —  The  pledgee  of  stock  having  procured  a 
blank  power  of  attorney  to  transfer  from  the  pledgor,  negotiated  a  loan  from 
plaintifl*,  on  that  security,  representing  that  he  was  acting  for  a  client,  and 
then  absconded.  Held,'  that  the  pledgor  was  not  estopped  to  deny  the 
pledgee's  authority  to  pledge,  the  plaintiff  .having  been  put  upon  his  guard 
Dy  tne  pledgee's  representation  that  he  was  acting  for  a  principal.  —  Mer- 
chants' Bank  of  Canada  v.  Livingston,  N.  Y.  Ct.  App.,  Alb.  L.  J.,  July  27, 
p.  71 ;  Texas  L.  J.,  Aug.  7,  p.  385. 

'—^Insurance  —  Payment  of  premium  to  agent.  —  Payment  of  a  renewal 
premium  to  the  agent  who  effected  the  insurance  is  gotkl  unless  the  insured 
nad  notice  of  the  revocation  of  the  agent's  authority.  The  powers  of  an 
agent  are,  prima  facie,  co-extensive  with  the  business  entrusted  to  him.  —  So. 
Life  Ins.  Co.  v.  McCain,  U.  S.  Sup.  Ct,  C.  L.  N.,  July  20,  p.  347. 

Knowledge  ofagenfs  authority.  —  One  who  deals  with  an  agent,  knowing 


him  onl3'  tw  agent  to  sell,  without  other  powers,  and  receives  the  princinal's 
propertA^  from  the  agent,  by  way  of  barter,  or  pledge  for  the  agent's  aebt, 
cannot  bold  it  as  against  tlie  principal.  —  Victor  Sewing  Machine  Co.  v. 
Heller,  Sup.  Ct  Wis.,  Cent  L.  J.,  Aug.  2,  p.  %\S. 

—  Negliaence  of  collecting  agent.  — A  bank,  acting  as  the  collecting  agent  of 
another  Dank,  received  a  draft  for  collection  on  .January  10th,  and  transmits 
it  directly  to  the  drawee,  its  correspondent.  It  ought  to  have  reached  the 
drawee  in  two  days.  The  drawee  continued  good  until  Januarv  29th,  when 
it  failed.  It  never  received  the  draft,  whicn  miscarried.  Ttie  defendant 
made  no  enquiries  until  February  9th.  Held,  that  the  defendant  was  liable. 
The  measure  of  damages  was  the  amount  of  the  draft.  —  First  National  Bank 
of  Trinidad  v.  First  National  Bank  of  Denver,  U.  S.  Cir.  Ct  Dis.  Col..  C. 
L.  J.,  Aug.  £0,  p.  170;  C.  L.  N.,  Aug.  24,  p.  888. 

—  Power  to  etnploy  sub-agents.  — Power  to  emplov  sub-agents  implies  author- 
ity to  bind  the  principal  for  their  payment    And  an  agreement  oetween  the 
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principal  and  a^nt  that  the  latter  is  to  pay  them  will  not  bind  them  unless 
Drougnt  to  their  notice.  —  Irish  v.  Frankman,  Sup.  Ct.  Neb.,  Texas  L.  J., 
July  10,  p.  856. 

—  See  Inburancb. 


Appeals.  —  Bills  of  exceptions  —  Contents  of.  —  Motions  and  instructions  are 
not  a  part  of  the  record,  unless  incorporated  in  the  bill  of  exceptions.  Mere 
memoranda  for  the  clerk,  such  as  *'here  insert  it,'*  etc.,  are  msufficient  to 
briiuf  it  to  the  notice  of  the  appellate  court  —  Jefferson  City  v.  Opel,  Sup. 
Ct.  Mo.,  Cent  L.  J.,  July  19,  p.  46. 

Attachmtott. —  What  property  subject  to. — The  residuary  interest  of  the 
debtor  in  money  deposited  witn  the  clerk,  as  security  for  costis  in  another  suit, 
is  subject  to  attachment  —  Dunlap  v.  Patterson  Fire  Ins.  Co.,  N.  Y.  Ct.  App., 
Alb.  L.  J.,  Aug.  3,  p.  88. 


See  Bankruptcy. 


Attornets.  — See  Evidkncr. 

AucTiONJCKR.  —  Implied  warranty.  —  An  auctioneer,  selling  personal  property 
at  public  outcry,  without  disclosing  the  name  of  the  owner  of  the  property 
solo,  is  liable  upon  an  implied  warranty  of  title.  —  Davie  v.  Blakely,  Texas 
Ct  App.,  Alb.  £.  J.,  Aug.  10,  p.  114. 

Bankruptcy.  —  What  passes  to  assignee.  —  The  right  to  sue  a  national  bank 
for  double  the  amount  of  usury  taken  is  a  debt  wliich  passes  to  the  assignee 
of  the  borrower,  and  he  may  maintain  an  action  thereon.  —  Wright  v.  First 
National  Bank  of  Greensburg,  U.  S.  Cir.  Ct.  Ind.,  Alb.  L.  J.,  Aug.  10,  p.  116; 
C.  L.  N.,  July  20,  p.  348. 

Assignee  —  What  passes  to,  under  the  assignment.  —  Powers  of  revocation 


and  appointment  reserved  to  the  bankrupt  in  a  deed  of  settlement  to  his  wife 
do  not  pass  to  the  assignee,  bv  virtue  01  the  assignment. — Jones  v.  Clifton, 
U.  S.  Cir.  Ct,  Dist  ot  Ky.,  Cent  L.  J.,  Aug.  2,  p.  89. 

Collateral  dispute  —  Jurisdiction.  — Where  a  dispute  arises  concerning  the 


ownership  of  a  fund  in  the  hands  of  the  bankruptcy  court,  over  which,  owing 
to  the  residence  of  the  parties,  the  court  woulu  have  no  jurisdiction  were  it 
not  for  the  bankruptcy  proceedings,  the  court  will  determine  the  matter.  — 
In  re  Sabin,  U.  S.  Dis.  Ct.  East  Dis.  Mich.,  C.  L.  N.,  Aug.  3,  p.  364. 

Composition  proceedings  —  Default  of  bankrupt.  — Where  a  resolution  of 


composition  provides  that  the  instalments  shall  be  secured  by  the  notes  of 
the  debtor,  a  creditor,  having  proved  his  debt,  cannot  sue  for  his  original 
debt,  although  the  debtor  has  made  default  in  payment  of  one  of  the  instal- 
ments. —  Deforjl  V.  Hewlett,  Md.  Ct  of  App.,  Cent  L.  J.,  Aug.  23,  p.  149. 

—  Partnership  assets  —  Real  estate.  —  Real  estate  which  is  firm  property  in 
equity  must  oe  appropriated  to  pay  firm  debts,  however  the  legal  title  may 
standi  —  In  re  Fanner,  U.  S.  Dis.  Ct.  Dis.  Mass.,  C.  L.  N.,  Aug:  31,  p.  395. 

Preference  —  Attachment  dissolved.  —  A  transfer  by  the  bankrupt  of  his 


funds  in  bank  to  the  bank;  to  cover  a  forgery  of  which  he  had  been  guilty, 
held,  a  fraudulent  preference.  An  attachment  for  which  proceedings  were 
commenced  within  four  months  prior  to  the  bankruptcy  is  dissolveaby  the 
adjudication,  notwithsUmding  the  money  had  been  paid  upon  it.  The  money 
was  held  to  the  use  of  the  assignee.  —  West  Philadelphia  Bank  v.  Dickson, 
U.  S.  Sup.  Ct,  Texas  L.  J.,  July  10,  p.  358. 

—  Preference  set  aside  —  Creditor's  rights.  —  A  preferred  creditor  whose 
preference  has  been  set  aside,  and  who  has  paid  the  judgment  against  him, 
may  prove  his  claim  against  the  estate.  —  In  re  Newcomer,  U.  S.  Dis.  Ct. 
North.  Dis.  111.,  C.  L.  NT,  July  20,  p.  847. 

—  Provable  claims  —  Subscriptions  to  college  endowment,  —  Subscriptions  in 
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Bankruptcy — Continued, 

aid  of  college  endowments,  when  the  college  has  performed  the  undertakio^ 
on  it8  part,  are  provable  claims,  and  notes  given  therefor  have  everv  pre- 
sumption in  their  favor.  —  Sturges  v.  Denison  Univeraitv,  U.  S.  Ois.  (X 
North.  Dis.  Ohio,  C.  L.  N.,  Aug.  31,  p.  895. 

Bills  and  Notes.  —  Conditional  acceptance.  —  A  conditional  acceptance  h. 
writing  should  fully  express  the  condition.  A  teleeram,  "Will  pay  A. 
Harper  draft  twentv-three  hundred  dollars  for  stock,  held^  unconffitionaL 
—  Coffman  v.  Campbell,  Sup.  Ct.  111.,  Cent  L.  J.,  July  12,  p.  26;  Texju  L. 
J.,  July  24,  p.  372. 

Transfer  —  Parol  evidence  to  vary. —  Promissory  notes  payable   to  onWr 


are  transferrible  by  endorsement  if  payable  to  bearer  or  endorsed  in  blank  b 
delivery,  and  possession  is  prima  -JaAe  evidence  of  title.     They  are  written 
instruments,  and  parol  evidence  is  inadmissible  to  varv  therr  terms.  —  Bpowh 
V.  Spofford,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Aug.  24,  p.  387.' 

Common  Carrier.  —  Of  freight —  Tariff  at  common  law. —  At  common  law  a 
common  carrier  is  bound  to  carry  for  reasonable  remuneration,  and  the  indi- 
vidual is  protected  from  extortion ;  but  it  does  not  follow  that  the  carrier  'u 
bound  to  carry  for  every  one  at  the  same  rate.  — Johnson  v.  P.  &  P.  R.  R.  Co^ 
Sup.  CL  Fla.,  Alb.  L.  J.,  July  27,  p.  66. 

Of  passengers  —  Liability  for  luggage. — The  liability  of  railway  com- 


panies as  common  carriers  does  not  apply  in  the  case  of  luggage  over  which 
they  have  not  absolute  control.  —  Bergneim  v.  Great  Eastern  Kv.  Co.,  Kng. 
Ct  App.,  Alb.  L.  J.,  July  13,  p.  82. 

Confiscation  Act.  —  THtle  —  Registry  of  prior  conveyance.  —  A  purchaser  at 
marshars  sale  under  the  Confiscation  Act  took  only  such  title  as  the  United 
States  had  acquired  by  confiscation,  and  is  not  protected  by  a  failure  to  regis- 
ter a  conveyance  by  the  owner  pnor  to  the  confiscation. —  Burbank  v.  Conrad, 
U.  S.  Sup.  Ct,  C.  L.  N.,  July  23,  p.  839. 

Constitutional  Law.  —  City  ordinance  forbiddina  steam  on  railroads.  —  An 
ordinance  passed  by  the  city  government  forbidding  the  use  of  steam  on 
railroads  in  certain  parts  of  the  city,  after  granting  permission  to  build  the 
railroad  and  use  locomotives  thereon,  and  after  the  railroad  company  made 
certain  improvements  asked  for  by  the  city  as  a  condition  and  consi^rstlon 
for  the  construction  and  use  of  its  road,  fields  not  to  be  unconstitutional,  as 
impairing  the  obligation  of  contracts.  —  R  F.  and  P.  R.  R.  Co.  v.  Citv  of 
Richmond,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  July  13,  p.  28;  C.  L,  N.,  Aug.  if,  n. 
879. 

Judge's  salary  —  Special  judge.  — A  law  providing  that  in  case  of  non- 


attendance  of  a  judge  during  term  a  special  judge  shall  act,  and  be  paid  by 
money  deducted  from  the  judge's  salary  during  such  non-attendance,  is  un- 
constitutional and  void.  —  Burch  v.  Baxter,  Sup.  Ct  Tenn.,  C.  L.  N.,  Aug. 
24,  p.  889. 

•  _ 

Power  to  extend  city  limits  —  Taxes.  —  The  Legislature  has  power  to  ex- 
tend city  limits  so  as  to  include  farm  lands,  and  to  tax  the  same  for  munici- 
5al  purposes.  —  Kelly  v.  City  of  Pittsburg,  Sup.  Ct  Penn.,  Texas  L.  J., 
uly  10,  p.  857. 

See  Franchise  ;  Municipal  Bonds. 

Contract.  —  Amended  contracts.  —  A  parol  contract  for  the  delivery  of  stone 
ma^'  be  varied  by  a  subsequent  veroal  agreement  changing  the  maimer  of 
delivery. — Walker  v.  Johnson,  U.  S.  Sup.  Ct,  C.  L.  N.,  Aug.  3,  p.  868. 

Covenants  running  with  the  land.  —  When  the  lessee  of  a  right  of  way 

over  mining  lands  covenants  with  owner  to  remove  upon  notice,  a  tenant  to 
whom  has  been  demised  all  the  coal  in  the  tract  may  sue  in  the  name  of  the 
owner  for  breach  of  the  covenant  —  M.  H.  &  S.  H.  R.  R.  Co.  v.  Lippiooott, 
Sup.  Ct  Penn.,  W.  N.  C.  Aug.  8,  p.  660. 
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Contract  —  Continued. 

Oold  basis  —  Change  of  values.  —  A  contract  was  made  nt  a  certain  price, 


with  the  understanding  that,  if  the  value  of  eold  changed,  the  price  should  be 
changed,  but  that,  if  tne  change  in  gold  dia  not  exceed  twentv-flve  per  cent, 
no  change  should  be  made  in  the  contract  price  until  the  di^erence  had  ex- 
isted lon^  enough  to  affect  general  values.  Held^  a  change  of  twenty-iive 
per  cent  in  the  price  of  gold,  in  itself,  worked  a  change  in  the  contract  price. 

—  Ames  V.  Quimby,  U.  S.  Sup.  Ct,  C.  L.  IS.,  July  20,  p.  847. 

—  See  Admiralty  ;  Mandamus  ;  Statute  of  Frauds  ;  Subrogation. 


Conveyance.  —  Contract  for  sale  of  land — Forfeiture.  —  In  a  contract  for  the 
sale  of  land  the  right  of  declaring  a  forfeiture  must  be  exercised.  No  for- 
feiture will  be  presumed.  —  Hickox  v.  Greenwood,  C.  L.  N.,  July  6,  p.  881. 

Subject  to  imperfect  tnortgage.  —  Where  a  husband  made  a  mortgage  upon 


the  homestead,  in  which  the  wife  did  not  join,  and  afterward  the  mortgageor 
conveyed  the  land  subject  to  the  mortgage,  held^  that  the  failure  of  the 
wife  to  join  in  the  mortgage  could  not  avail  the  purchaser.  —  Fuller  v.  Hunt, 
Sup.  Ct.  Iowa,  West  Jur.,  June,  p.  862. 


See  Easement  ;  Fraudulent  Conveyance  ;  Grant. 


^Corporations.  —  Chartered  savings  bank  —  Powers.  —  Where  the  charter  of  a 
savings  bank  provided  that  the  income  "  of  all  deposits  should  be  divided 
among  the  depositors  according  to  the  terms  of  interest  stipulated,"  and  there 
was  no  capital  stock,  but  the  bank  was  required  to  file  a  bond  for  $200,000  to 
secure  the  deposits,  held,  that  the  corporators  had  no  claim  to  the  profits  made 
Iby  the  bank,  and  could  not  ask  for  an  accounting.  —  Huntington  v.  National 
Savings  Bank,  U.  S.  Sup.  Ct,  Alb,  L.  J.,  Aug.  3,  p.  92  ;  Wash.  L.  R.,  July 
1,  p.  202. 

Foreign  —  Service — Federal  juTisdieiion. — Where  a  foreign  corporation 


does  business  in  a  state  on  condition  that  it  may  be  found  there  for  the  serv- 
ice of  process  **  of  any  court  of  the  commonwealth  having  jurisdiction  of 
the  subject-matter,'*  a  Federal  court  in  and  for  the  state  will  have  jurisdiction. 
—  Ex  parte  SchoUenberger,  U.  S.  Sup.  Ct,  Kep.,  July  3,  p.  5. 

Foreion  insurtmee  companies — May  maintain  suits.  —  Forei^  insurance 


companies  mav  maintain  suits  in  Wisconsin  without  complying  with  the 
statutory  conditions  to  their  doing  insurance  business  there.  —  Cnarter  Oak 
Life  Ins.  Co.  v.  Sawyer,  Sup.  Ct  Wis.,  C.  L.  N.,  Aug.  81,  p.  897. 

Stockholder's  liability  —  Illegal  organization. — In  a  suit  by  a  creditor 


itfainst  a  stockholder  to  enforce  a  personal  liability  created  by  the  charter, 
the  defendant  is  estopped  from  insisting  that  the  organization  was  illegal.  — 
Macarthy  v.  Lavache,  Sup.  Ct  111.,  C.  L.  N.,  July  18,  p.  842. 

See  Bankruptcy;  Eminent  Domain;  Municipal  Bonds;  Municipal 


Corporations;  Receiver;  Societies. 

Orimdtal  Law.  —  Conditional  pardon — Breach  of  condition.  — A  person  con- 
victed of  larcenv  was  pardoned  on  condition  he  would  refrain  from  the  use 
of  intoxicating  fiquors  and  perform  other  acts.  On  violating  the  condition 
as  to  the  use  of  intoxicating  liquors  he  was  rearrested  and  ttiken  to  prison  to 
serve  his  sentence.  Held,  that  the  conditions  of  the  pardon  were  valid,  and 
the  reimprisonment  was  proper.  —  Arthur  v.  Craig,  Sup.  Ct  Iowa,  Alb.  L. 
J.,  July  18,  p.  84. 


—  Former  conviction. — A  conviction  of  burglary  with  intent  to  commit  lar- 
ceny will  bar  a  subsequent  prosecution  in  an  indictment  for  the  same  larceny. 

—  The  State  v.  De  (iraffenried,  Sup.  Ct  Tenn.,  Cent  L.  J.,  July  5,  p.  7; 
Texas  L.  J.,  July  17,  p.  866. 

—  Insanity — Instruction  —  Expert  testimony. — A  defendant  on  trial  for 
murder  who  pleads  insanity  must  show  it  clearly.  In  a  capital  case  a  charge 
wbicb  is  likely  to  be  misunderstood  to  the  prisoner's  disadvantage  is  ground 
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Cbdonal  Law — Continued. 


for  new  trial — to  charge,  concerning  intelligent  expert  testimony,  •*  We  ques- 
tion whether  you  will  realize  much,  if  any,  valuable  aid  from  it  in  coniii^  to 
a  conclusion  as  regfu^  the  responsibility  for  crime  bv  this  prisoner." —  ftm- 
nell  V.  The  Commonwealth,  Sup.  Ct  Penn.,  W.  N.  C.,  July  4,  p.  481. 

Practice —  Warrant  of  commitment,  —  The  warrant  of  commitment  of  a 


prisoner  convicted  by  a  court  of  inferior  jurisdiction,  such  as  a  police  court 
must  state  the  facts  showing  that  the  conviction  was  duly  had,  and  a  state- 
ment that  the  prisoner  was  duly  convicted  is  insufficient.-^  In  re  Travi*,  Alb. 
O.  &  T.,  Alb.  L.  J.,  July  13,  p.  31 ;  C.  L.  N.,  Aug.  10,  p.  878. 

—  Verdict  —  Ground  f^tr  aettinp  aside.  —  Where  a  material  witness  for  th*» 

Erosecution  was  appointed  bailiff  to  take  charge  of  the  jurv  after  the  charge 
y  the  court,  and  was  present  during  their  deliberations  ui  the  jury-rcx>fn,  the 
court  above  ordered  the  verdict  to  be  set  aside,  and  a  new  trial  granted.  —  The 
State  V.  Snyder,  Sup.  Ct.  Kan.,  Cent.  L.  J.,  July  5,  p.  9. 

—  See  CuRREXCY ;  Postal  Laws  ;  Reventjk  Law. 


CURBKNCY.  —  Issuing  obligations  to  circulate  as  money,  —  An  obligation  to  pay 
"bearer  fiftv  cents  on  demand  in  ^oods  "  at  a  certain  store  is  not  in  contra- 
vention of  the  act  of  Congress  forbidding  the  issue  of  obligations  to  circulate 
in  lieu  of  money. —  United  States  v.  Van  Anken,  U.  S.  t>up.  Ct.,  C.  Lu  N ., 
July  13,  p.  339. 

Damages.  —  Prospective  injury.  —  Suit  for  damans  to  buildings  by  minine  op- 
erations on  adjoining  lands,  a  special  referee  having  found  that,  in  addition 
to  the  injury  already  incurred,  tnere  would  be  further  injury  in  future,  and 
having  assessed  the  prospective  damtiges  at  £150,  held  (Cbckbum,  C.  J., 
dissenting),  that  prospective  damages  were  recoverable.  —  Lamb  v.  Walker, 
Eng.  High  Ct  Just.  Q.  B.  Div.,  Alb.  L.  J.,  Aug.  17,  p.  181. 

Wrongful  suit  —  Measure  of  damages.  —  The  measure  of  damages  in  a  suit 

on  a  bond  given  for  a  capias  ad  respondendum  is  such  damages  as  may  be  sus- 
tained by  the  wrongful  suing  out  of  the  writ,  and  not  the  expense  incurred  in 
the  defence  of  the  cause.  —  Wallace  v.  Keenev,  Sup.  Ct.  III.,  C.  L.  N.,  Julv 
20,  p.  348. 

See  Admiralty  ;  Negligence. 


Descents  and  Distributions.  —  Widow  —  When  liable  for  frauds  of  htts- 
band.  —  One  cannot  recover  of  the  widow  for  fraudulent  acts  of  deceased 
husband  without  showing  that  some  portion  of  his  estate  came  into  her 
hands.  —  Bailey  v.  Hix,  Sup.  Ct.  Texas,  Texas  L.  J.,  July  17,  p.  862. 

■ See  Estoppel. 

Easement.  —  Visible — Purchase  subject  to.  —  One  buying  subject  to  a  visible 
easement,  but  with  no  reservation  of  easement  in  tlie  deed,  takes  subject  to 
the  easement  only  as  it  existed  at  the  time  of  the  purchase.  An  attempt  to 
extend  it  will  be  enjoined.  —  Carty  v.  Shields,  Sup.  Ct  Penn.,  Texas  L.  J., 
July  10,  p.  357. 

Eminent  Domain.  —  Franchise — Private  property,  —  A  contract  between  a 
horse-mil  way  company  and  a  citv  that  all  horse  railways  shall  be  excluded 
from  certain*  streets  is  "not  a  francbise,  but  private  property,  and  subject  to  the 
right  of  eminent  domain,  —  Metropolitan  City  Rv.  Co.  v.  Chicago  West  Di- 
vision Ry.  Co.,  Sup.  Ct.  ni..  C.  L.  N.,  July  2d,  p.'  349. 

Equity. — Jurisdiction  —  Mistake,  —  There  isequitv  in  a  bill  alleging  an  error 
in  a  policy  of  insurance  by  which  the  date  to  wfiich  it  was  to  run  failed  to 
appear.  Such  an  error  a  "court  of  law  could  not  rectify,  nor  would  an  en- 
dorsement on  the  back  be  admissible  in  evidence  as  to  the  terms  of  the  con- 
tract, it  not  appearing  by  whom  or  when  the  endorsement  was  made.  —  Mer- 
cantile Ins.  Co.  V.  Jayne,  Sup.  Ct.  III.,  Cent.  L.  J.,  July  26,  p.  67. 

Naked  title  —  Parties,  —  In  a  suitor  proceeding  in  chancery  to  foreclose 
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Equity —  Continued. 


a  deed  of  trust  in  the  nature  of  a  mortgage^  the  trustee  named  in  the  deed 
of  trust  is  an  indispensable  party  to  the  record.  — Walsh  v.  Truesdell»  App. 
CL  First  Dis.  111..  Cent  L.  J.,  July  6,  p.  8. 

—  See  Administration  ;  Mortgage  ;  Receiver. 


Estoppel. — Evidence. — In  an  action  for  damages  by  negligent  driving,  the 
plaintiff  introduced  the  answer  in  evidence.  Seldf  that  he  was  not  thereby 
estopped  to  deny  statements  made  in  the  answer.  —  Mott  v.  Consumers*  Ice 
Co.,  N.  Y.  Ct.  App.,  Alb.  L.  J.,  Aug.  8,  p.  90. 

Mattel-  in  pais.  —  "Where,  at  an  administrator's  sale,  the  auctioneer  pro- 


claimed that  the  propertv  offered  was  clear  of  dower,  and  the  widow  of  the 
deceased  was  present  anS  made  no  objection,  although  of  the  opinion  that 
she  had  an  interest  in  the  property.  S[eld^  that  she  was  estopped  from  after- 
wards setting  up  her  claim  a^in'st  an  innocent  purchaser.  —  Hart  v.  Giles, 
Sup.  Ct  Mo.,  Cent  L.  J.,  July  19,  p.  47. 

Evidence.  —  Alterations  of  written  instruments. — Under  ordinary  circum- 
stances, alterations  appearing  on  the  face  of  a  written  instrument  need  not 
be  explained  in  order  to  render  the  instrument  admissible  in  evidence.  — 
Hoey  V.  Jarman,  Sup.  Ct  N.  J.,  Texas  L.  J.,  Jul}'  24,  p.  367. 

Irregular  verdict  —  Affidavit , of  juror.  —  The  affidavit  of  a  juror  assailing 


his  own  verdict  is  not  admissible  to  show  that  it  w^as  irregular.  —  Read  v. 
Thompson,  Sup.  Ct  111.,  C.  L.  N.,  July  20,  p.  364. 

Privileged    communications — Who  is    an    attorney.  —  Communication^ 


made  by  a  party  to  a  suit  before  a  justice  of  the  peace,  to  a  person  who  is 
not  a  licensed  attorney,  with  a  view  to  such  person  trying  the  cause,  are  not 
privileged.  —  McLaughlin  v.  Gilmore,  App.  Ct  Second  Dis.  111.,  C.  L.  N., 
Aug.  10,  p.  371. 

Rebuttal  —  Leading  question.  —  The  admission  of  evidence  not  strictly  in 


rebuttal  is  in  the  discretion,  and  not  reviewable  except  for  gross  abuse,  the 
improper  allowance  of  a  leading  question  is  no  ground  for  reversal.  — Farm- 
ers^ Mut  Fire  Ins.  Co.  of  Penn.  v.  Bair,  Sup.  Ct  Penn.,  W^.  N.  C,  Aug.  29, 
p.  40. 

Testifnong  of  experts —  Compensation.  —  A  physician  is  not  guilty  of  con- 


tempt for  refusing  to  testify  as  an  expert  without  compensation  for  his  pro- 
fesjiionnl  opinion.  — Ex  parte  Dement  Sup.  Ct  Ala.,  Texas  L.  J.,  July  3,  p. 
847. 

Variance  —  Action  for  tort.  —  If  the  pleader,  though  needlessly,  describe 


the  tort  with  minuteness,  and  the  proof  varies  substantially  from  the  alle- 

fations,  the  variance  is  fatal.  —  City  of  Bloomington  v.  Goodrich,  Sup.  Ct 
11.,  C.  L.  N.,  July  20,  p.  868. 

See  Bills  and  Notes  ;   Equity  ;   Estoppel  ;  Highway  ;   Statute  of 

Frauds. 

Exemptions.  —  Liberal  construction  —  Waiver.  — Exemption  laws  are  liberally 
construed.  A  statute  exempting  a  team  "  used  by  the  debtor  in  obtaining 
the  support  of  his  family  "  includes  a  team  hired  to  others.  An  agreement 
by  the  debtor  to  turn  tfie  team  over  to  one  creditor  is  not  a  waiver  of  the 
exemption  as  to  others.  —  Washburn  v.  Goodheart  Sup.  Ct  111.,  C.  L.  N., 
Aug.  17,  p.  881. 

Head  of  a  family —  Widow's  second  manage.  —  A  widow  by  her  second 


marriage  ceases  to  be  the  head  of  a  family  in  the  meaning  of  the  exemp- 
tion law.  —  Van  Doran  v.  Warden,  Sup.  Ct  Iowa,  West  Jur.,  June,  p.  866. 


See  Homestead. 


False  Imprisonment.  —  Liability  of  a  judge  for  erroneous  sentence.  —  A 
judge  is  not  liable  for  a  sentence  of  imprisonment  though  harsh  and  errone- 
ous, if  he  had  jurisdiction  of  the  matter  and  person  —  that  is,  acted  as  a  judge. 
— Lange  v.  Benedict  ^«  Y.  Ct.  App.,  Alb.  L.  J.,  July  6,  p.  11. 
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Pedbr AL  Courts.  —  Jurisdiction  —  Residence  of  parties  —  Will9.  —  IJnlp=?? 
all  the  plaintifTs,  and  all  the  detendanta,  are  **  citizens  of  different  staites*''  thr 
Federal  courts  have  no  jurisdiction.  These  courts  have  no  lurisdiction  in  will 
cases.  Application  for  removal  cannot  be  made  in  appellate  court.  —  In  re 
Estate  of  Frazer,  dec'd,  U.  S.  Cir.  Ct  East  Dia.  Mich.,  C.  L.  N.,  Aug.  21, 
p.  890. 


—  Jurisdiction  —  Injunction  —  State  courts.  —  No  Federal  court  can  enjoin 
proceedings  in  a  state  court  except  under  the  Bankrupt  Act. — Dial  v.  Key- 
nolds,  U.  S.  Sup.  CL,  C.  L.  N.,  Aug.  81,  p.  396 ;  Wash.  L.  R,.  Aug.  26,  p.  a>6. 

—  State  statutes —  Lex  rei  situs.  —  The  laws  of  the  state  in  which  land  is 
situated  control  exclusively  its  descent,  alienation,  and  transfer  from  one  per- 
son to  another,  and  the  effect  and  construction  of  the  instruments  intended  to 
convey  it  All  such  laws  in  existence  when  a  contract  in  regard  to  real 
estateMs  made,  including  the  contract  of  mortgage,  enter  into  and  become  s 
part  of  such  contract  and  are  binding  on  Federal  courts  as  on  state  courts.  — 
Brine  v.  Hartford  Fire  Ins.  Co.,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  July  20,  p.  50: 
Rep.,  July  10,  p.  38. 

—  Practice  —  Appeal.  —  An  appeal  does  not  lie  to  the  Supreme  Court  of 
the  United  States  from  the  decree  of  the  Circuit  Court  dismissing  an  appeal 
from  the  District  Court  on  the  ground  that  the  case  was  one  for  review,  and 
not  appeal,  and  affirming  under  a  petition  for  review  the  order  appealed 
from.  — Nimick  v.  Coleman,  U.  S.  Sup.  Ct,  Texas  L.  J.,  July  17,  p.  8»>4. 


See  Corporations  ;  Trade-Marks. 


Frakchise.  —  Constitutional  law — Contract.  —  A  legislative  g^rant  of  an  ex- 
clusive privilege  to  maintain  a  ferry  may  be  repealed  unless  founded  upon 
valuable  consideration.  —  Johnson's*  Appeal,  Sup.  CtPenn.,  W.  N.  C,  Aug. 
29,  p.  33. 

Fraudulent  Conveyance.  —  Secret  trust,  —  A  conveyance  which  is  merelv 
colorable,  in  which  a  secret  trust  exists  for  the  benefit  of  the  grantor,  is  yoA 
both  as  to  precedent  and  subsequent  creditors.  —  Jones  v.  King,  Sup.  Ct  HI., 
Texas  L.  J.,  July  3,  p.  345. 

Grant.  —  Right  to  flow  land  —  Ice. — S.,  who  had  built  a  dam  on  a  stream  on 
his  own  land,  obtained  by  grant  from  O.,  above  him,  the  right  to  overflow  the 
land  of  O.  without  limitation  as  to  the  use  of  the  water.  Held,  that  S.,  or 
his  vendee,  was  entitled  to  the  ice  found  in  the  water  overflowing  the  lands 
of  O.,  and  could  recover  the  value  of  the  ice  taken  therefrom  by  a  third  per- 
son permitted  by  O.  to  take  such  ice.  —  Myer  v.  Whitaker,  N.  Y.  Sup.  Ct, 
Alb.  L.  J.,  Aug.  17,  p.  128. 

Highway.  —  Dedication — User — Evidence.  —  The  intention  of  the  owner  is 
the  essence  of  dedication.  There  must  be  proof  of  actual  intention,  or  of 
such  acts  or  declarations  as  would  operate  as  an  equitable  estoppel.  A  mere 
user  by  the  public  of  vacant,  unoccupied  land  for  the  purposes  of  travel  for 
twenty  years  will  not  raise  a  presumption  of  dedication.  —  Kyle  v.  Town  of 
Logan,  C.  L.  N.,  July  6,  p.  881. 

Homestead. — Mortgages — Distribution  of  proceeds  upon  foreclosure. — 
Where  two  mortgages  have  been  made  upon  property  which  includes  the 
homestead,  and  the  first  contains  no  waiver  of  the  homestead  right  and  the 
second  does  contain  such  waiver,  held,  in  a  suit  for  foreclosure  brought  by 
the  first  mortgagee,  making  the  second  mortgacee  a  party,  that,  in  disposition 
of  the  proceeds  of  the  foreclosure,  the  proceecb  of  the  homestead  should  be 
applied  to  the  satisfaction  of  the  second  mortgagee's  claim,  although  no  cross- 
bill had  been  filed  by  him  to  foreclose  his  mortgage.  —  Shafer  v.  Williims» 
Sup.  Ct  III.,  Cent  L.  J.,  Aug.  9,  p.  105. 

Purchase-money 


—  Personal  property.  —  The  clause  of  the  Exemption  Act, 

**  no  property  shafl  b}'  virtue  ot  this  act  be  exempt  from  sale,  *  ♦  *  for 
a  debt  or  liability  incurred  in  the  purchase  or  improvement  thereof,"  applies 
only  to  real  property  —  the  homestead.  —  Howard  v.  Laikin,  Sup.  Ct  Bl., 
C.  L  N.,  July  26,  p.  868. 
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BoMESTEAD  —  Continued. 

Under  United  States  statute  —  Mortgage.  —  A  person  who  has  entered  a 


homestead  under  the  act  of  Congress  nnay  mortgage  it  prior  to  final  proof. 
A  mortgiige  is  not  an  alienation  within  the  meaning  of  the  act  —  Fuller  v. 
Hunt,  bup.  Ct  Iowa,  West.  Jur.,  June,  p.  362. 

—  See  Exemption. 


BusBAND  AND  WiFE.  —  African  half-blood.  —  The  marital  relation  cannot 
exist  in  Texas  between  a  white  man  and  an  African  half-blood  woman.  Buoh 
a  woman  is  not  entitled  to  a  homestead  from  the  esUite  of  such  man.  —  Old- 
ham V.  Mclver,  Sup.  Ct.  Texas,  Texas  L.  J.,  Aug.  28,  p.  17. 

Fiduciary  relations  —  Undue  influence.  —  The  conveyance  of  a  wife's  estate 

for  the  husband's  use  will  be  held  void  unless  it  affimiatively  appears  that  it 
was  her  voluntary  act,  and  not  induced  by  his  undue  influence. — Darlington 
V.  Darlington,  Sup.  Ct.  Penn.,  W.  N.  C,  July  25,  p.  629. 

Settlement  —  Power  of  revocation.  —  A  settlement  by  a  husband,  who  is 


not  in  debt,  or  in  contemplation  of  bankruptcy,  upon  his  wife  of  one-sixth  of 
his  estate,  is  not  void  because  there  wtis  no  trustee,  nor  because  the  deed  re- 
served to  the  husband  the  absolute  power  of  revocation,  and  of  appointment 
to  uses.  A  settlement  which  does  not  contain  such  a  power  will  be  subject 
to  suspicion  in  a  court  of  equity.  — Jones  v.  Clifton,  U.  S.  Cir.  Ct.  Dis.  Ky., 
Cent  Li.  J.,  Aug.  2,  p.  89. 

Suretyship  —  Set-off.  —  A   married  woman  who  mortgages  her  separate 


estate  to  secure  the  debt  of  her  husband  becomes  entitled  to  the  rights  and 
privileges  of  a  surety,  and  can  plead  a  set-off.  —  Darby  .v.  F.  S.  <&  T.  Co.,. 
Sup.  a.  D.  C,  Wash.  L.  R.,  July  8,  p.  209. 

—  See  Bankruptcy  ;  Descents  and  Distributions. 


Indians.  —  Political  status — Offspring. — Indians  who  maintain  their  tribal 
relations  are  subjects  of  independent  governments,  and  as  such  not  in  the 
jurisdiction  of  the  United  States.  But  when  the  members  of  a  tribe  of 
Indians  scatter  themselves  and  live  among  citizens  of  the  United  States  they 
are  merged  into  the  mass  of  our  people,  and  become  subiect  to  the  jurisdiction 
of  our  courts.  The  status  of  the  child  of  a  citizen  of  tne  United  States  and 
an  Indian  living  with  his  tribe  is  that  of  the  father.  Pai-fus  seguitur  pdtrum ., 
—  Ex  parte  Reynolds,  U.  S.  Dis.  Ct  West.  Dis.  Ark.,  Alb.  L.  J.,  July  6,  p.  8. 

Infant.  — Liability  for  torts.  —  An  infant  is  liable  for  his  torts,  and  his  property 
may  be  taken  to  satisfy  a  fine  and  costs  in  a  criminal  prosecution.  —  Dial  v. 
Wood,  Sup.  Ct  Tenn.,  C.  L.  N.,  Aug.  24,  p.  389. 

Insurance.  —  Policy  —  Meaning  of  term  **  legal  heirs.''  — A  policy  of  insur> 
ance  for  the  benefit  of  the  "legal  heirs  and  tissigns"  of  the  insured  does 
not,  upon  his  death,  leaving  a  widow  and  children,  vest  any  part  of  the  pro- 
ceeds in  the  widow.  She  is  not  in  such  sense  an  heir.  —  Gauch  v.  St  Louis- 
Life  Ins.  Co.,  Sup.  Ct  111.,  Cent  L.  J.,  Aug.  23,  p.  148. 

Waiver  of  forfeiture — Agent's  authority.  —  What  circumstances  consti- 


tute a  waiver  of  forfeiture  of  life-policy  for  non-payment  of  premium. 
Agent's  authority  to  extend  time  of  payment  of  premium  and  waive  forfeit- 
ture.  —  Knickerbocker  Life  Ins.  Co.  v.  Norton,  U.  S.  Sup.  Ct,  C.  L.  N.,. 
Aug.  3,  p.  863. 

—  See  Action  ;  Admiralty  ;  Agency  ;  Corporations  ;  Equity  ;  Receiver* 


Judgment.  —  Cannot  be  questioned  collaterally.  —  When  it  appears  that  a  court 
had  jurisdiction  of  the  subject-matter  and  of  the  parties,  its  decrees  cannot 
be  questioned  collaterally.  —  Spring  v.  Kane,  Sup.  Ct  III.,  Aug.  3,  p.  368. 

■  Defective  process —  Waiver  of  et^ors.  —  A  judgment  by  default  rendered 

upon  nine  instead  of  a  ten-'davs'  service  of  summons  is  not  void,  but  void- 
able only,  and  may  be  rendered  valid. by  waiver  of  irregularities.  —  Helphen- 
stine  V.  Vincennes  National  Bank,  Sup.  Ct.  Ind.,  Cent  L.  J.,  July  12,  p.  27. 


Lien. 
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Jurisdiction.  —  National  Bank  Act — Usury  —  State  courts.  —  State  €?ouTta 
have  jurisdiction  of  an  action  to  recover  usuir  of  a  national  bank.  —  BletzT. 
Columbia  National  Bank,  Sup.  Ct  Penn.,  W.  N.  C,  Aug.  15,  p.  1. 

See  Baxkruptct  ;  Corporations  ;  Federal  Courts  ;  Regei^kr. 


Lien.  —  Chattel  mortgage  — Acknowledgment.  —  A  failure  of  a  justice  to  enU-r 
a  memorandum  of  the  acknowledgment  of  a  chattel  mortgage  on  his  doc*kft, 
as  required  by  law,  renders  the  mortgage  invalid  as  to  subsequent  liens  and 
purchasers. -^  Koplin  v.  Anderson,  bup.  Ct  111.,  C.  L.  N..  July  20,  p.  3dQL 

Judgment  lien  —  Federal  court.  —  Where  a  state  is  divided  into   two  <«r 

more  districts  ajudgment  in  one  district  is  a  lien  upon  real  estate  in  all  part> 
of  the  state.  The  lien  follows  the  execution,  which  may  run  to  any  part  «^f 
the  state.  The  direction  to  a  particular  marshal  is  merely  formal-  —  Pre- 
vost  V.  Gorrill,  U.  S.  Cir.  Ct.  East  Dis.  Penn.,  West.  Jur.,  June,  p.  3f>9. 


Mechamc*s —  Vendor's  —  Priority. — A  vendor's  lien  has  a  priority  over 

a  mechanic's  lien,  and  a  mechanic's  lien  has  priority  of  money  advanced  to 
make  improvements,  though  the  latter  will  be  treated  otherwis'e  as  an  equita- 
ble mortgage.  —  Uickox  v.  Greenwood,  Sup.  Ct  UK,  C.  L.  N.,  Julv  tt,  p. 
881. 

Secret  lien  —  Landlord  and  tenant. — A  parol  contract  between  t<*nani 

and  landlord  that  the  latter  should  have  a  lien  on  certain  ci-ops,  not  in  ew, 
to  be  grown  on  the  land  is  an  attempt  to  create  a  secret  lien,  and  such  lien  is 
void  as  against  an  execution  creditor  of  the  tenant  —  Gettings  v.  Nels<»n, 
Sup.  Ct  ni..  C.  L.  N.,  July  27,  p.  360. 

Mandamus. —  Contracts  not  to  he  enforced  by.  —  Obligations  arising  out  of 
contracts  merely,  and  involving  no  trust  cannot  be  enforced  by  fnandamtm. 
—  The  State  v.Kepublican  River  Bridge  Co.,  Sup.  Ct.  Kan.,  Cent  L.  J..  Julv 
26,  p.  69;  Texas  L.  J.,  Aug.  28,  p.  19. 

Issue  of  bonds  —  Subscription.  —  In  a  petition  for  mandamus  t<:»  compel 

the  issue  of  bonds  in  aid  of  a  railwa3%  the  burden  of  showing  that  the  statu- 
tory requirements  with  reference  to  a  vote  of  the  citizens,  etc.,  were  fully 
complied  with  is  upon  the  relators.  —  The  People  v.  Supen'isors,  etc.,  of  Old 
Town,  Sup.  Ct  III.,  July  27,  p.  358. 

See  Municipal  Bonds. 


Married  Woman.  —  Conveyance  by  —  Certificate  of  privy  exam.inafitm. — 
A  certificate,  by  a  commissioner,  of  the  acknowledgment  and  privy  exami- 
nation of  a  married  woman,  upon  executing  a  deed  or  mortage,  which 
omits  the  words  "and  having  been  examined,"  is  fatally  defective,  and  th^ 
deed  is  void.  — EUett  v.  Richardson,  Sup.  Ct  Tenn.,  Cent  L.  J.,  Aug.  2-'^,  p. 
146 ;  Texas  L.  J.,  Aug.,  p.  399. 

See  Husband  and  Wife  ;  Mortgage  ;  Municipal  Bonds. 


Mortgage.  —  Defective  acknowledgment — Priorities. — The  first  mortgage 
was  defectivelj'  acknowledged  and  was  so  recorded.  The  defect  was  corrected 
and  the  mortgage  again  recorded.  Previous  to  the  second  recording,  a  sec- 
ond mortgage  was  made  and  recorded.  Then  a  new  mortgage  was  made  to 
the  first  mortgagee,  to  secure  the  same  debt  and  a  release  of  the  first  mort- 

fage  was  executed  by  him  and  duly  recorded.     Held,  the  priority  of  the 
rst  mortgagee  was  not  lost  —  Shafer  v.  W^illiams,  Sup.  Ct  111.,  Cent  L.  J^ 
Aug.  9,  p.  105. 

Equitable  mortgage  —  What  constitutes.  —  C.  gave  plaintiffs  an  absolute 


bill  of  sale  of  lumoer,  and  plaintiffs  gave  C.  a  writing  providing  that  they 
would  sell  the  lumber  and  apply  the  proceeds  (1)  to  paymg  company  indebt- 
edness to  them,  together  witn  the  charges  ana  expenses  of  the  sale,  and  (2) 
the  balance  to  C.  —  Camp  v.  Thompson,  Sup.  Ct  Jkf inn.,  C.  L.  N.,  Aug.  10, 
p.  874. 

Foreclosure  suit —  Parties.  — In  a  suit  for  the  foreclosure  of  a  mortgacfe. 


a  person  who  claims  adversely  to  both  mortgageor  and  mortgagee  cannot  oe 
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MoRTOAOE  —  Continued, 


made  a  party  by  the  complainant  to  litigate  and  settle  his  rights.  —  Dial  v. 
Reynolds,  I/.  Sl  Sup.  Ct.,  C.  L.  N.,  Aug.  31,  p.  395. 


Of  after^aequired  chattel,  —  Plaintiff  had  a  mortgage  on  a  leasehold,  and 

certain  machinery  thereafter  to  be  in  and  upon  the  premises,  and  recoyered 
judgment  and  took  possession.  The  defendant  haying  a  judgment  against 
the  mortgageor,  the  sheriff  seized  said  premises  under  a^.  fa.  Held,  that  the 
plaintiff  was  entitled  to  the  after-a(!quired  machinery  as  against  the  defend- 
ant. —  Leatham  v.  Amer,  Eng.  Hign  Ct.  Just.  Q.  6.  Div.,  C.  L.  N.,  Aug. 
17,  p.  386. 

See  H0MB8TKAD;  Lien;  Equity;  Husband  axd  Wmc ;  Habried  Wo- 
man; National  Banks;  Notice. 

Municipal  Bonds. — Aid  to  railways. — The  terms  of  the  subscription  must 
be  fully  and  substuntinlly  complied  with  before  the  issue  of  the  bonds  can  be 
demanded.  A  change  of  the  original  terms  of  subscription,  by  the  Town 
Council,  ultra  vires.  —  Illinois  Midland  K  R.  Co.  y.  Waynesville,  Sup.  Ct 
111.,  C.  L.  N..  Aug.  3,  p.  866. 

Guaranty  —  Retrospective  legislation.  —  A  guaranty,  by  a  gas  company,  of 


city  bonds  issued  in  its  aid  may  be  made  by  the  endorsement  of  the  president 
guaranteeing  "the  payment  of  the  principal  and  interest."  Subsequent 
legislation  requiring  a  city  to  pay  a  just  claim  irregularly  created  is  not  yoid 
as  retroactive.  —  City  of  Kew  Orleans  y.  Clark,  U.  S.  Sup.  Ct.,  Rep.,  Aug. 
28,  p.  267. 

Levy  of  tax — Mandamus.  —  Where  a  statute  authorizes  a  county  to  issue 


its  negotiable  bonds,  and  makes  it  a  duty  of  the  county  court  "  to  leyy  a 
special  tax  of  sufficient  amount  to  pay  the  interest  and  principal  of  said  bonds 
as  the  same  become  due,"  the  power  of  taxation  thus  giyen  enters  into  and 
becomes  a  part  of  the  obligation  of  the  contract  between  the  county  and 
every  holder  of  such  bonds,  and  cannot  be  impaired  by  further  legislation. 
Theduty  to  levy  such  tax  may  be  enforced  by  mandamus.  —  United  States 
y.  Jefferson  County,  U.  S.  Cir.  Ct  East  Dis.  *Ark.,  Cetn.  L.  J.,  Aug.  16,  p. 
130. 

•  Unauthorized  issue  —  Retrospective  legislation.  —  An  unauthorized  issue 

of  municipal  bonds  cannot  acquire  validity  by  subsequent  retrospective  leg- 
islation. — Sykes  v.  City  of  Columbus,  Sup.  Ct  Miss.,  Texas  L.  J.,  July  10, 
p.  858. 

Municipal  Corporations. —  Contract  —  Liability  for  work  done.  —  Where 
a  Board  of  Commissioners  were  authorized  to  cause  public  work  to  be  done, 
and  there  was  no  statutory  provision  as  to  the  manner  in  which  the  work 
should  be  let,  held,  that  the  same  could  be  let  without  inviting  competition. 
—  Kinsglev  v.  City  of  Brooklyn,  City  Ct.  of  Brooklyn,  Alb.  L.  J.,  Aug.  8,  p. 
98. 

Liability  on  account  of  broken  bridges.  —  Where  a  county  suffers  its 

roads  or  bridges  to  become  out  of  repair,  damages  may  be  recovered  for  in- 
jury to  person  or  property  caused  thereby  without  fault  on  the  part  of  the 
uijured.  There  is  no  difference  in  this  re8j)ect  between  cities  and  counties. — 
House  v.  Montgomery  County,  Sup.  Ct.  Ind.,  Cent  L.  J.,  Aug.  16,  p.  127. 

See  Constitutional  Law  ;  Corporations  ;  Nuisance. 

National  Banks. — Loans  —  Mortgages. — National  banks  may  not  loan 
money  on  real  estate  security ;  but  after  default  of  the  debtor  they  may  take 
such  security,  unless  the  transaction  is  colorable  for  the  purpose  of  evading 
the  statute.  —  Merchants'  National  Bank  v.  Mears,  U.  S.  Cir.  Ct  North. 
Dis.  III.,  Texas  L.  J.,  July  3,  p.  349. 

See  Taxation. 

Naturalization  Laws.  —  Good  moral  character,  —  One  who  has  been  con- 
victed of  peijury  has  not  behaved  as  a  "man  of  good  moral  character'* 
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Naturalization  Laws  —  Continued. 

within  the  meaning  of  the  Naturalization  Act  —  In  re  Spencer,  U.  6.  Cir. 
Ct.  D'ls.  Oreg.,  Cent  L.  J.,  Aug.  2,  1878,  p.  84;  C.  L.  N.,  July  27,  pu  355: 
Alb.  L.  J.,  Aug.  24,  p.  153. 

Neolioenck.  —  Carrier  of  passengers — Defective  appliances,  —  A  carrier  of 
passengen  is  not  bound  to  guard  against  accidents  caui^ed  by  defects  that  c:ir. 
De  discovered  only  by  superhuman  sagacity.  —  Crogan  v.  New  York  A 
Hudson  River  R.  K.  Co.,  N.  Y.  Superior  Ct,  Alb.  L.  J.,  July  27,  p.  TO: 
Texas  L.  J.,  Aug.  28,  p.  21. 

Collision  —  Vessels  moving  and  at  rest.  — Where  a  collision  occurs  betwe<?n 


a  vessel  in  motion  and  a  vessel  or  thing  at  rest,  the  moving  vessel  is,  prima 
facie^  at  fault,  and  must  excuse  itself  bv  showing  the  cause  of  the  di«&ster  to 
be  something  unexpected,  such  as  a  suaden  storm,  an  unknown  current,  or  aa 
unexpected  deraneement  of  the  machinery.  —  Hall  v.  Little,  U.  S.  Cir.  Ct 
Dis.  Ky.,  Alb.  L.  J.,  Aug.  24,  p.  161. 

Effect  of  license  to  use  private  toay.  —  A  license  to  use  a  private  wav  i^  a» 


effectual  to  sustain  an  action  for  injuries  received  while  driving  thereon  a» 
would  be  proof  that  the  way  was  public,  or  a  private  waybv  grant,  over 
which  plaintiff  had  lawful  rignt  to  drive.  —  Thayer  v.  Jarvis,  i:>up.  Ct  Wi^-, 
Cent  L,  J.,  Aug.  30,  p.  166. 

Injury  to  child  —  Contributory  negligence  of  parent.  —  Although  negli- 


gence  is  not  imputable  to  a  child  of  tender  years  in  the  same  sense  as  to  a 
grown  person,  still  if  the  child  is  under  the  immediate  control  and  super^ 
vision  of  a  parent  or  guardian,  and  his  negligence  contributes  to  the  injury, 
the  child  cannot  recover.  —  Stillson  v.  Hannibal  &  St  Joseph  R.  R.  Co., 
Sup.  Ct  Mo.,  C.  L.  J.,  Aug.  9,  p.  107. 

-Master's  liability  for  servant* s  negligence. — For  the  acts  of  the  servant 


within  the  scope  ot*  his  employment  and  with  a  view  to  the  furtherance  of 
the  master's  interest  whether"  done  negligently  or  wantonlv,  or  even  wil- 
fully, the  mtwter  is  liable.  —  Mott  v.  Consumers'  Ice  Co.,  K.  Y.  Ct  App.. 
Alb.  L.  J.,  Aug.  3,  p.  90. 

Proximate  and  remote  cause.  — Plaintiff  and  defendants  occupied  adjoining 


lands.  The  defendants'  land  was  fenced  with  old  wire-rope,  originally  put 
up  by  former  tenants  twenty  years  before.  Fragments  of  this  fencing, 
having  become  detached  by  rust  and  decay,  fell  onto  the  plaintiff's  land,  on 
which  a  cow  was  grazing,'and  some  of  tHese  fragments  being  accidentally 
swallowed  by  the  cow,  caused  the  animal's  death.  Held,  that  the  defendant 
was  liable.  —  Firth  v.  Bowling  Iron  Works  Co.,  Eng.  High  Ct  Just  O.  P. 
Div.,  Alb.  L.  J.,  July  6,  p.  16. 

Reasonable  care.  —  Officers  of  a  corporation  are  not  expected  to  do  everv 


Sossible  thing  that  human  energy  or  ingenuity  can  devise  to  prevent  acci- 
ents  and  injuries  to  its  citizens.  Reasonable  care,  foresight  and  diligence 
are  all  that  are  required. — Chicago  v.  Gavin,  App.  Ct  First  Dis.  HI.,  C.  L. 
N.,  Aug.  24,  p.  389. 

Who  are  fellow-servants.     Where  two  persons  are  working  for  the  same 

master  for  a  common  general  object  there  is  a  common  employment  whicli 
exempts  the  master  from  liability  to  one  of  them  for  injury  caused  by  the 
negligence  of  the  other,  although  the  work  on  which  they  are  engaged  is  not 
the  same.  —  Charles  v.  Taylor,  Eng.  Ct  App.,  Alb.  L.  J.,  Aug.  17,  p.  133. 

See  Admiralty;  Agency;  Common  Carrier;   Damages;  Estoppel; 

Public  Offickr. 

Negotiable  Paper.  —  Check  —  Innocent  holder — Want  of  consideration. — 
The  dmwer  of  a  check  paid  for  a  forged  certificate  cannot  plead  want  of  con- 
sideration against  an  innocent  holder  for  value.  —  Brown  v.  Goodrich,  Sup^ 
Ct  Cook  Co.  111.,  C.  L.  N.,  July  6,  p.  336. 

See  Bills  and  Notes. 
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NoTiCK.  —  7b  Bolieitar  —  Mortgages,  —  R.,  a  solicitor,  eave,  in  1870,  three  sev- 
eral mortgages  on  property  in  Middlesex  to  plaintin.  The  mortgages  were 
not  registered.  In  1876  R.  mortgaged  the  same  property  to  W.,  who  registered 
his  mortgage.  R.  acted  as  the  mortgagee's  solicitor  in  each  transaction. 
Held,  that  R.*s  knowledge  of  the  earlier  mortgages  must  he  imputed  to  W., 
notwithstanding  that  it  was  to  the  interest  of  R.  to  conceal  them  from  him, 
and  that  the  registered  mortgage  must  be  postponed.  Where  the  interest 
and  duty  of  a  solicitor  conflict,  the  court  wul  not  presume  that  he  followed 
bis  interest.  —  Bradley  v.  Riches,  Eng.  High  Ct  Just  Ch.  Div.,  Alb.  L. 
J.,  Aug.  81,  p.  172. 

NiTiSAKCE  —  Power  of  eitv  to  regulate —  Territorial  jurisdiction, — In  Illinois, 
cities  may  regulate  rendering  establishments,  etc.,  within  the  city  limits  and 
withhi  the  distance  of  one  mue  from  such  limits.  Heldy  this  may  be  done  by 
licensing.  A  license  from  a  village  within  that  distance  from  the  city  limits 
vnll  not  protect  such  establishment.  — Chicago  Packing  and  Provision  Co.  v. 
City  of  Chicago,  Sup.  Ct  111.,  C.  L.  N.,  July  6,  p.  337. 

Option  Contracts.  —  Ulinois  statute —  "  Puts  "  and  "  calls,  —  "  Option  con- 
tracts*' are  not  prohibited  by  the  Illinois  statute.  "Puts"  ana  **calls,'' 
which  are  purely  options  to  buy  or  sell,  are  prohibited.  Liability  of  princi- 
pals to  broKers  for  commissions,  and  differences  paid  in  their  benalf.  —  Gil- 
bert v.  Gaugar,  U.  S.  Cir.  Ct  North.  Dis.  HI.,  C.  L.  N.,  July  18,  p.  840. 

Partnership.  —  See  Bankruptcy  ;  Statute  of  Frauds. 

• 

Patents.  —  Novelty  —  Value.  —  To  render  an  article  new  in  the  sense  of  the 
patent  law,  it  must  be  more  efficacious  or  possess  new  properties.  —  M.  &  H. 
Glue  Co.  y.  Upton,  U.  S.  Sup.  Ct,  Rep.,  July  17,  p.  6/. 

Priority.  —  A  patented  invention  is  not  anticipated  by  a  prior  device  capa« 

ble  of  producing  the  same  result,  but  by  different  processes;  nor. is  a  simple^ 
economical  macnine  anticipated  by  one  more  complicated  and  more  expen- 
sive. —  Galtfried  v.  Bartholomae,  U.  S.  Cir.  Ct.  North  Dis.  111.,  C.  L.  N.>. 
Aug.  24,  p.  888 

Pledge.  —  See  Aobnct. 

Postal  Laws.  —  Constitutionality,  —  Congress  has,  under  the  power  to  estab- 
lish post-offices  and  post-roads,  the  regulation  of  the  entire  postal  system.  — 
In  re  Jackson,  U.  S.  Sup.  Ct.  Rep.,  July  8,  p.  1. 

Obscene  literature  —  Decoy  letters,  —  The  act  of  Congress,  concerning  the* 

mailing  of  obscene  literature,  etc.,  held,  not  to  extend  to  a  sealed  letter  to 
a  fictitious  person,  in  answer  of  a  decoy  letter,  and  which  on  its  face  gives 
no  information  of  the  prohibited  character.  —  United  States  v.  Whittier,  U. 
S.  Cir.  Ct,  Cent.  L.  J.,  July  19,  p.  64;  Alb.  L.  J.,  Aug.  10,  p.  110. 

See  Criminal  Law. 


Practice.  —  Certiorari  —  Laches,  —  Certiorari  is  not  a  writ  of  right  when 
used  for  the  purpose  of  correcting  proceedings  of  inferior  tribunals,  but  is- 
sues only  on  special  cause  shown  to  the  court  The  right  to  the  court  may 
be  lost  0^  unreasonable  delay  in  asserting  it  —  Trustees  of  Schools,  etc.,  v. 
School  Directors  Union  District,  etc.,  Sup.  Ct  111.,  C.  L.  N.,  Aug.  17,  p.  880. 

Certiorari—  When  the  proper  remedy,  —  The  common-law  writ  of  certio- 
rari is  the  appropriate  remedy  to  brin^r  before  the  Circuit  Court  for  review 
the  proceedings  of  trustees  of  schools  m  uniting  school  districts. — Miller  v. 
Trustees  of  Schools,  etc..  Sup.  Ct  Dt,  C.  L.  N.,  Aug.  17,  p.  881. 

EauUv  —  Dismissal  —  E^ect  on  cross-bilL—  Where  a  cross-bill  has  been 

filed  by  defendants  and  service  had  upon  the  plaintiffs,  then  the  defendants 
would  be  entitled  to  a  decree  pro  confesso,  on  such  cross-bill,  on  a  dismissal 
of  the  original  bill  by  plaintiffs  after  the  time  allowed  them  by  the  rules  to 
answer.  The  bill  and  cross-bill  in  eauitv  do  not  necessarily  constitute  one 
suit  — Lowenstein  v.  Glidewell,  U.  b.  Cir.  Ct  East  Dis.  Ark.,  Cent  L.  J.. 
Aug.  80,  p.  168. 
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PRACTICB  —  Continued, 

E^ity  —  Subpoena  io  answer  eroas-bill  —  Service,  —  The  general  chsncerr 

rule  18  that  service  of  suhpoena  to  answer  a  cross-hill  cannot  be  made  upoe 
the  solicitor  of  the  plaintiff  in  the  original  hill ;  hut  to  this  rule  the  Umied 
States  Circuit  Court  recognizes  two  exceptions  —  one  in  cases  of  injunctiocs 
to  stay  proceedings  at  law,  and  the  other  in  cross-suits  in  equity  where  ihf 
party  to  he  served  resides  without  the  jurisdiction  of  the  court.  —  LoireL- 
stein  V.  Glidewell,  U.  S.  Cir.  Ct'East  Dis.  Ark.,  Cent.  L.  J.,  Auf.  30,  p. 
168. 


—  Informal  verdict.  —  It  is  not  error  for  the  judge  to  detain  the  jury  imme- 
diately after  discharge,  for  the  correction  of  informalities  in  the  verdict  — 
Victor  Sewing  Machine  Co.  v.  Heller,  Sup.  Ct.  Wis.,  CenL  L«.  J^  Aug.  t 
p.  86. 

—  Instructions.  —  The  court  is  not  hound,  at  request  of  counsel,  to  give,  ss 
instructions,  philosophical  remarks  copied  from  text-hooks,  howerer  viae 
they  may  he  in  the  ahstract,  or  however  high  the  source  from  which  iber 
come.  —  Walker  v.  Johnson,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Aug.  3,  p.  363. 

—  Nonsuit.  —  Where  a  motion  for  nonsuit  has  heen  sustained  for  insuS- 
cient  reasons,  still,  if  the  record  discloses  eround  for  it,  the  nonsuit  will  ih  : 
he  disturbed.  —  Thayer  v.  Javis,  Sup.  Ct.  vVis.,  Cent  L.  J.,  Aug.  30,  p.  16tu 

—  See  Appsals  ;  .Criminal  Law  ;  Evidence. 


Public  Officer.  —  Nealigenee  —  Mistake.  — A  puhlic  officer 'making  a  searct 
of  the  records  is  not  liaDle  for  a  mistake,  except  to  the  person  who  employs 
him.  —  Siewer  v.  The  Commonwealth,  Sup.  Gt  Penn.,  W.  N.  C,  Aug.  & 
p.  17. 

See  Constitutional  Law. 


Heceiyer.  —  Made  party y  how,  —  A  receiver  appointed  after  the  commence- 
ment of  a  suit  against  a  corporation  will  not  he  made  a  party  defendant 
at  the  suggestion  of  the  defendant.  —  Mercantile  Ins.  Co.  v,  Javnes,  Sup. 
Ct  111.,  Cent  L.  J.,  July  26,  p.  67. 

Insurance  company  — Appointment  of — Assets.  —  If  the  assets  of  an  in- 


surance company  are  not  sufficient  to  justify  the  helief  that  the  company 
may  continue  business  with  safetv  to  the  puhlic,  a  receiver  should  he  ap- 
pointed. —  In  re  Attomev-General  v.  Atlantic  Life  Ins.  Co.,  N.  Y.  Ct-  App.. 
Alb.  L.  J.,  Aug.  10,  p.  li2. 

Suits  aaainst  —  Lien  of  court.  —  No  suit  can  be  brought  against  a  re- 


ceiver witnout  leave  first  obtained  of  the  court  appointing  such  receiver. 
Therefore,  where  suit  is  brought  in  a  state  court  against  a  receiver  appointed 
by  the  Federal  court,  and  the  cause  removed  to  the  Federal  court,  a  demurrer, 
on  the  ground  that  no  leave  had  been  obtained,  was  sustained.  A  ^tite 
statute  providing  that  receivers  appointed  by  any  court  may  be  sued  without 
leave  or  the  court  appointine^  them  cannot  apply  to  receivers  of  the  Peders- 
courts.  —  Hale  v.  Duncan,  It.  S.  Cir.  Ct  North,  "bis.  Miss.,  Cent  L.  J.,  Aug. 
23,  p.  146. 

Records.  —  Correction  of  error  —  Mortgage.  —  Correction  of  raster  of  a  mis- 
take in  a  mortgage  cannot  operate  to  overreach  a  levy  made  before  the  cor- 
rection. —  Suten  V.  McRee,  Sup.  Ct  Tenn.,  C.  L.  N.,*  Aug.  17,  p.  382. 

Revenue  Law.  —  Ouilty  knowledge  —  Presumptions. — Doing  or  omitting  to  do 
a  thinff,  "  knowingly  and  wilfullv,"  implies  not  only  a  knowlec^  of  ibe 
thino^,  out  a  determination  with  a  bad  intent  to  do  or  o'mit  doing  it  — FeltcMi 
V.  ifiiited  States,  C.  L.  N.,  July  27,  p.  355;  Rep.,  July  24,  p.  91. 

Sales.  —  Fraudulent  purchase.  —  A  purchaser  of  a  chattel  who  has  not  pui^ 
chased  in  market  overt  takes  the  cnattel  subject  to  anv  infirmity  of  title  in 
the  vendor,  even  if  he  purchase  bona  fide  without  notice.  —  Cundy  v.  Lind- 
say, H.  L.,  Alb.  L.  J.,  July  13,  p.  58. 
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Sales  —  OontinuecL 


—  Of  personal  property  —  Change  of  possession,  —  The  change  of  po88e»- 
sion  contemplated  by  the  Missouri  statute  must  be  open,  notorious,  and  une- 
quivocal. The  retention  of  an  old  si^n  after  the  sale  of  a  stock  of  goods 
amounted  to  a  declaration  to  the  public  that  the  former  owner  still  had  an 
interest,  and  the  goods  were  liable  to  be  attached  for  his  debt.  —  Wright  v. 
McGormick,  Sup.  Ct  Mo.,  Cent  L.  J.,  Aug.  80,  p.  169. 

—  See  Conveyance  ;  Easement  ;  Grant,  Ldbn. 


Societies. —  Unincorporated — Jurisdiction.  —  While  the  courts  have  juris- 
diction to  establish  the  rights  of  members  of  an  unincorporated  society, 
they  will  not  exercise  it  in  cases  where  the  tribunals  of  the  society  furnish 
an  adequate  remedy,  and  where  no  rifht  of  property  is  involved.  — Bauer's 
Appeal,  Sup.  Ct.  Fenn.,  W.  N.  C,  Jmy  4,  p.  485. 

Statute  of  Frauds.  —  Parol  contract.  —  To  bring  a  parol  contract  within 
the  statute  of  frauds  it  must  aiipear  affirmatively  tnat  it  was  not  to  be  per- 
formed within  one  vear.  — ^  Walker  v.  Johnson,  U.  S.  Sup.  Ct,  C.  L.  N., 
Aug.  3,  p.  863. 

Partnership  assets  —  Real  estate.  —  Parol  evidence  is  admissible,  in  bank- 


ruptcy proceeding,  to  show  that  real  estate  the  title  of  which  is  in  the  indi- 
viaual  members  is  Arm  property. — Re  Farmer,  tJ.  S.  Dis.  Ct  Dis.  Mass., 
C.  L.  N..  Aug.  31,  p.  395. 

Time  of  performance.  —  A  contract  not  in  writing,  which  may  be  per- 


formed within  one  year,  is  not  within  the  statute.  — -McPherson  v.  Cox,  U. 
S.  Sup.  Ct,  Rep.,  July  31,  p.  129. 

Subrogation —  Volunteer.  —  Subrogation  will  not  arise  in  favor  of  a  stranger 
who  voluntarily  pays  a  debt  nor  where  it  works  injustice  to  the  rights  of 
others.  —  Webster's  Appeal,  Sup.  Ct  Penn.,  July  4,  p.  486. 

Taxation.  —  Assessment  —  Injunction.  —  An  assessment  of  personal  prop- 
erty by  the  local  assessor  cannot  be  subsequently  increased  by  the  County 
Board  without  notice  to  the  person  assessed  or  his  agent  and  an  injunction 
will  lie  to  restrain  the  collection  of  the  taxes  so  assessed.  —  Coolbaugh  v. 
Huck,  Sup.  Ct.  III.,  C.  L.  N.,  July  6,  p.  337. 


—  National  bank  —  Locality.  —  A  national  bank  located  in  New  Jersey,  for 
the  convenience  of  persons  in  Philadelphia  kept  a  clerk  in  that  citjr  wiio  re- 
ceived deposits.  Held,  that  the  bank  did  not  become  located  in  Philadelphia 
so  as  to  be  liable  to  taxation. — National  State  Bank  of  Camden  v.  Pierce, 
r.  S.  Cir.  Ct  East  Dis.  Penn.,  Alb.  L.  J.,  July  6,  p.  16. 

^  Road  tax —  Village  property.  —  The  proceeds  of  a  road  tax  levied  on 
property  within  a  village  corporation  which  has  charge  of  its  streets,  alleys, 
etc.,  should  be  paid  over  to  the  treasurer  of  the  village.  —  Baird  v.  The  Peo- 
ple, Sup.  Ct  III.,  C.  L.  N.,  Aug.  31,  p.  396. 


See  Admiralty. 


Time.  —  Computation  of. — In  Indiana,  the  28th  and  29th  of  February  of 
every  leap-year  are  in  law  one  day.  —  Helphenstine  v.  Vincennes  Natfonal 
Bank,  Sup.'  Ct.  Ind.,  Cent.  L.  J.,  tfuly  12,  p.  27. 

Title.  —  See  Administration  ;  Confiscation  Act  ;  Equity. 

Trade-mark.  — Jurisdiction  of  Federal  courts  —  Residence  of  parties.  — The 
fact  that  both  complainant  and  respondent  are  citizens  of  the  same  state  does 
not  deprive  the  Federal  courts  of  jurisdiction  in  trade-mark  cases.  —  Duwell 
V.  Bohmen,  U.  S.  Cir.  Ct  South.  Dis.  Ohio,  C.  L.  N.,  July  27,  p.  366. 

Trespass.  —  Mining  rights  —  Lessor  and  lessee.  —  The  rule  that  the  lessee  of 
mining  rights  must  ascertain  the  boundary  of  the  rights  granted  him,  at  his 
peril,  does  not  apply  where  the  owner  is  the  landlord  of  the  adjoining  prop- 
erty.    He  is  liaDle  in  such  case  only  for  criminal  negligence  or  improper 
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Trespass  —  Continued, 

mining.  — Tuck  v.  Locust  Mt  Coal  Co.,  Sup.  Ct  Penn.,  W.  N.  C,  Aug.  la, 
p.  5. 

Eminent  domain —  Trespass  by  railroad  company.  — A  railroad  compisT 


entered  upon  lands  without  objection  from  the  owner,  but  without  proceeding 
to  condemn  the  land,  and  laid  its  rails  and  tics.  Held,  that,  although  the  com- 
pany was  a  trespasser,  the  ties  and  rails  did  not  enure  to  the  owner  of  the  laDd 
so  as  to  enable  him  to  claim  allowance  for  them  in  subseouent  proceedings  by 
the  company  to  acquire  the  land. — Justice  v.  N.  V.  R.  R.  Co.,  Sup.  Ci 
Penn.,  Alb.  "L.  J.,  Aug.  81,  p.  171. 

Trustees*  Sales.  —  Notice —  Overstatement  of  debt, — A  trustee's  sale  is  not 
vitiated  by  an  overstatement  of  the  amount  of  indebtedness  in  the  notice 
Only  on  tne  ground  of  fraud,  or  that  some  one  has  been  prejudiced  by  a  saie 
en  masse,  will  a  trustee's  sale  be  set  aside,  and  the  property  resold  in  sepantc 
parcels. — Fairman  v.  Peck,  Sup.  Ct.  Dl.,  C.  L.  N.,  July  18,  p.  339. 

Trusts.  —  Trustee  —  Cestui  que  trust.  —  Where  trilistee  has  discretionary  power 
over  the  rights  of  the  cestui  que  trust,  mutual  ill-will  and  conflicting  interests 
is  ground  for  removal.  —  McPherson  v.  Cox,.U.  S.  Sup.  Ct,  Rep.,  July  31, 
p.  129. 

See  Admhtistration  ;  Fraudulent  ComrEYANCE ;  Equity. 


United  States.  —  Claims  against  —  Assignment.  — Claims  against  the  United 
States  cannot  be  assigned  so  as  to  enable  the  assignee  to  bring  suit  in  his  own 
name  in  the  Court  of  Claims.  —  United  States  v.  Gillis,  U.  S.  Sup.  Ct.,  Texas 
L.  J.,  July  24,  p.  369 ;  Wash.  L.  R.,  July  8,  p.  218. 

Usury. —  Substitution  of  securities.  — The  taint  of  usury  cannot  be  eradicated 
by  the  substitution  of  one  security  for  another,  so  lone  as  the  original  debt 
survives.  — Miller  v.  Irwin,  Sup.  Ct  Penn.,  Texas  L.  J.,  July  10,  p.  3S8. 

See  Bankruptcy. 

Warranty.  —  See  Auctioneer. 

Wills.  —  Devise  for  life — Acceleration  of  remainders.  —  Where  a  devise  is 
made  of  all  testator's  property  to  trustees,  providing  for  an  annuity  to  the 
*  widow,  and  the  remainder  of  tne  net  income  of  the  estate  to  be  divided  be- 
tween the  two  daughters  of  the  testator  for  life,  with  the  right  of  survivor 
ship  between  them,  and  after  their  lives  and  that  of  the  widow  one-half  of  the 
estate  to  be  distributed  equally  among  the  lawful  surviving  descendants  of 
testator's  brothers  and  sisters,  and  where  both  daughters  have  died  without 
issue,  the'  widow  of  the  testator  still  living,  but  havmg  renounced  her  rights 
under  the  will,  and  elected  to  take  under  the  statute,  held,  that  the  gift  over 
after  the  life  estate  is  to  those  who  survive  the  widow.  The  doctrine  of  the 
acceleration  of  remainders  would  not  apply  in  such  a  case.  —  Blatchfoid  v. 
Newberry,  Sup.  Ct  III.,  Cent,  L.  J.,  Aug.  30,  p.  172. 

See  Federal  Courts. 

Writ  of  Error. — Jurisdiction  —  Remittitur.  —  A  verdict  was  returned  in  Uie 
United  States  Circuit  Court  for  $6,066.17  "  in  gold."  Before  iudgment  a  rt- 
mittitur  of  $66.17,  was  entered.  A  judgment  was  entered  for  $5,000  *Mn 
coin."  Held,  the  Supreme  Court  had  no  Jurisdiction  of  the  case  on  a  vrit 
of  error,  because  the  amount,  in  dispute  did  not  exceed  $5,000.  —  Thompson 
V.  Butler,  U.  S.  Sup.  Ct,  Wash.  L.  R.,  July  22,  p.  228. 

See  Practice. 
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VIII.  LIST  OF  VALUABLE  ARTICLES  PUBLISHED 
IN  THE  LA  W PERIODICALS  SINCE  THE  A  UGUST- 
SEPTEMBER  NUMBER. 

BviDBKCK.  —  Scientific  study  of  human  testimony.  —  Alb.  L.  J.,  July  27,  p. 
64. 

Extradition. — Extradition  to  the  United  States. — Alb.  L.  J.,  July  6,  p.  4; 
Ibid,,  July  20,  p.  46. 

Interstate  extradition. — Alb.  L.  J.,  Aug.  24,  p.  146;  Ibid.<,  Aug.  31,  p. 


166. 

Fbdxral  Courts.  — Jurisdiction  of  Federal  courts  in  trade-mark  cases.  L 
—  Cent.  L.  J.,  Aug.  28,  p.  143.     11.  — /6irf.,  Aug.  80,  p.  168. 

Highways.  —  Highways  by  limitation  or  adverse  user.  —  Cent.  L.  J.,  Aug. 
16.  p.  128. 

Unlawful  use  of  highways.  — Alb.  L.  J.,  Aug,  8,  p.  84. 

Homestead. — Forced  sales  under  mortgages  on  homesteads. — Cent.  L.  J., 
Aug.  9,  p.  108. 

Ikburakce.  —  Assignments  of  life-insurance  policies. — Alb.  L.  J.,  July  20, 
p.  44. 

Judgments.  — Judgpnents  in  sister  state.  —  Cent  L.  J.,  July  5,  p.  8. 

ft 

Militia.  —  Status  of  the  militia  in  time  of  riot.  L  — The  citizen  and  the 
soldier.  —  Alb.  L.  J.,  Aug.  8,  p.  86.  IL  —  The  limit  of  obedience.  —  Ibid,^ 
Aug.  10,  p.  107. 

Negligence.  —  Contributory  negligence.  L  —  Alb.  L.  J.,  Aug.  24,  p.  144. 
U,  —  Ibid„  Aug.  81,  p.  164. 
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/.    COMPOSITION  AT  COMMON  LAW. 

A  composition  is  an  arrangement  between  a  creditor  and 
his  debtor  for  the  discharge  of  the  debt,  on  terms  or  by 
means  different  from  those  required  by  the  original  contract 
or  by  law.  There  are  three  kinds  of  such  arrangements  be- 
tween a  debtor  and  his  creditors,  viz.,  a  composition  agree- 
ment, a  letter  of  license,  and  a  deed  of  inspectorship.  A 
strict  composition  agreement  is  an  agreement  whereby  the 
creditors  agree  to  accept  a  certain  sum  of  money,  or  some 
other  thing,  at  a  certain  time  or  times,  in  full  satisfaction  and 
discharge  of  their  respective  debts.  A  letter  of  license  is 
an  agreement  whereby  the  creditors  consent  to  a  temporary 
suspension  of  their  rights,  and  bind  themselves  not  to  sue 
or  molest  the  debtor  for  a  specified  time,  during  which  he  is 
allowed  to  carry  on  his  business  at  his  own  discretion.  A 
deed  of  inspectorship  is  an  assignment  of  the  debtor's  prop- 
erty, under  which  he  is  allowed  to  manage  the  property  for 
a  specified  time,  under  the  inspection  of  certain  individuals 
appointed  by  the  body  of  the  creditors  for  the  purpose, 
whose  duty  it  is  to  see  that  the  property  is  disposed  of  in 
the  manner  most  conducive  to  the  interests  of  the  creditors. 

An  agreement  between  a  creditor  and  his  debtor  to  accept 
of  a  less  sum  in  satisfaction  of  a  greater  is  invalid,  because 
there  is  no  valuable  consideration  for  the  contract  of  the 
creditor  to  release  the  residue  of  the  debt.  This  principle, 
however,  does  not  apply  to  a  composition  agreement  be- 
tween a  debtor  and  two  or  more  of  his  creditors.  Every 
agreement  of  that  kind  is — in  its  spirit,  if  not  in  its  terms  — 
VOL.  4,  NO.  5 — 42 
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an  agreement  between  the  creditors  themselves,  as  well  as 
between  them  and  the  debtor.  It  is  a  contract  that  each 
shall  receive  the  sum  or  security  which  the  agreement  stipu- 
lates to  be  paid  or  given  at  the  time  or  times  specified,  and 
that  the  debtor  shall  be  wholly  discharged  from  the  debts 
then  owing  to  the  creditors  who  consent  to  the  agreement^ 
The  contract  of  each  creditor  is,  in  such  an  arrang^ement,  a 
valuable  consideration  for  the  contract  of  all  the  others. 
Each  creditor  has  a  right  to  be  paid  in  full  when  his  debt 
matures,  and  a  chance  of  being  paid  more  than  the  others 
if  he  presses  the  debtor.  When  they  mutually  agree  to 
forego  this  right  and  chance,  the  engagement  of  each  is  a 
sufficient  consideration  for  the  engagement  of  the  others  to 
do  the  same.' 

There  is,  also,  another  aspect  of  the  nature  of  a  composi- 
tion agreement,  in  view  of  which  its  validity  may  be  sus- 
tained.    An  insolvent  debtor,  whose  efforts  at  future  success 

'  Breck  v.  Cole,  4  Sandf.  79. 

*  Boothbey  v.  Sowden,  3  Camp.  175;  Good  v,  Cheesman,  2  Barn.  &  Adol, 
328;  Steinmanv.  Magnus,  ii  East,  390;  x.  r.,  2  Camp.  124;  Norman  v.  Thomp- 
son, 4  Exch.  755;  Smith  v.  Graydon,  29  How.  Pr.  224;  Tatlock  v.  Smith,  6 
Bing.  339;  s,  c.t  3  Mo.  376  ;  Pierson  v.  McCahill,  21  Cal.  122;  Gardner  v.  Lewis, 
7  Gill,  377;  Farrington  v.  Hogdon,  119  Mass.  453;  Paddleford  v.  Thachcr, 
48  Vt.  574;   Murray  v.  Snow,  37  Iowa,  410. 

The  question  discussed  in  the  text  Brst  arose  in  Heathcote  v.  Crookshanks, 
2  Term  Rep.  24.  The  plaintiffs  brought  an  action  for  the  original  debt.  The 
defendant  pleaded  a  composition  agreement,  and  the  question  arose  upon  jl  de- 
murrer to  the  plea.  The  allegation  of  the  agreement  was  as  follows,  to  wit: 
"And  thereupon,  etc.,  for  the  compounding  of  the  debts  of  the  said  defendant, 
it  was  agreed  between  the  said  plaintiffs  and  the  said  other  creditors  before 
mentioned  and  the  said  defendant  that  they  —  the  said  plaintiffs  and  the  said  sev- 
eral other  creditors — should,  and  would,  accept  the  payment  of  51.  6d,  in  the 
pound  on  the  amount  of  their  respective  debts,  such  payment  to  be  made  within  a 
reasonable  time,  in  full  satisfaction  and  discharge  of  such  their  debts."  This  plea 
differs  from  the  usual  plea  of  a  composition  agreement  in  that  the  latter  alleges 
that  the  plaintiff  and  the  other  creditors  mutually  agreed  with  each  other  and 
with  the  defendant  to  accept  the  composition  money  in  full  satisfaction  of  their 
respective  demands.  The  counsel  for  the  plaintiffs  argued  the  case  as  if  the 
plea  were  an  ordinary  plea  of  accord  and  satisfaction.  The  counsel  for  the  de- 
fendant contended  that  the  plea  set  forth  an  agreement  among  all  the  creditors. 
Ashurst,  J.,  in  delivering  his  opinion,  treats  the  plea  as  if  it  averred  a  composi> 
tion  between  the  plaintiffs  and  the  defendant  alone.     Buller,.J.,  says :     **  It  was 
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may  be  paralyzed  by  his  pecuniary  embarrassments,  makes 
an  appeal  to  his  creditors  for  relief.  Such  an  appeal  is  always 
an  appeal  to  their  humanity  and  to  their  business  judg- 
ment— to  their  humanity,  to  have  compassion  on  an  unfortu- 
nate debtor  ;  to  their  business  judgment,  to  accept  a  compo- 
sition by  which  they  can  make  more  than  they  can  in  any 
other  way.  In  such  a  case,  no  man  acts  on  his  own  indi- 
vidual judgment;  each  relies  more  or  less  on  the  judgment 

said  that  all  the  creditors  were  bound,  by  the  agreement,  to  forbear,  but  that  is 
not  stated  by  the  plea ;  it  is  only  alleged  that  they  agreed  to  take  a  certain  pro- 
portion—  but  that  is  a  nudum  pactum^  unless  they  had  afterwards  accepted  it." 
This  analysis  of  the  case  shows  that  it  is  exceedingly  unsatisfactory  upon  the 
point  now  under  consideration.  The  proper  construction  of  the  plea  is  scarcely 
discussed.  Whether  the  plea  sets  forth  a  mutual  agreement  between  the 
debtor  and  the  creditors,  or  an  agreement  between  the  debtor  and  each  creditor 
severally,  and  the  distinction  between  the  two  kinds  of  agreements,  is  a  point 
that  is  not  considered.  The  nearest  approach  that  is  made  to  the  point  is  the 
remark  that  the  plea  does  not  allege  that  all  the  creditors  were  bound,  by  the 
agreement,  to  forbear ;  but  if  the  alleged  agreement  was  mutual,  the  obligation 
to  forbear  would  have  followed  as  a  legal  consequence. 

The  question  next  arose  in  the  case  of  Steinman  v.  Magnus,  11  East,  390 
{s.  r.,  2  Camp.  124).  The  creditors  sued  to  recover  the  original  debt.  The  de- 
fence was  that  the  plaintiffs  were  parties  to  a  composition  agreement  between 
the  defendant  and  his  creditors,  for  a  composition  of  twenty  per  cent  —  that  is, 
ten  per  cent  in  one  month,  five  per  cent  in  Bve  months,  and  the  remaining  five 
per  cent  in  nine  months.  The  two  last  instalments  were  to  be  secured  by  the  ac- 
ceptance of  a  third  party.  The  proof  was  that  the  composition  had  been  paid. 
The  defence  was  not  deemed  sufficient  at  the  trial,  but,  on  a  motion  for  a  new 
trial,  Ellenborough,  C.  J.,  said:  •*  It  is  true  that  if  a  creditor  simply  agree  to 
accept  less  from  his  debtor  than  his  just  demand,  that  will  not  bind  him ;  but 
if,  upon  the  faith  of  such  an  agreement,  a  third  person  be  lured  in  to  become 
surety  for  any  part  of  the  debts,  on  the  ground  that  the  party  will  thereby  be 
discharged  of  the  remainder  of  his  debts,  and  still  more  when,  in  addition  to 
that,  other  creditors  have  been  lured  in,  by  the  agreement,  to  relinquish  their 
further  demands,  upon  the  same  supposition,  that  makes  all  the  difference  in  the 
cpse,  and  the  agreement  will  be  binding.  " 

The  question  next  came  up  in  Boothbey  v.  Sowden,  3  Camp.  175.  The 
plaintiffs  brought  an  action  upon  the  original  debt.  The  defendant  relied 
upon  a  composition  agreement.  Lord  Ellenborough  said :  *'  There  was  a 
sufficient  consideration  for  each  of  the  creditors  entering  into  this  agreement 
that  it  was  subscribed  by  all  the  others." 

The  question  next  came  up  in  Good  v.  Cheesman,  2  Barn.  &  Adol.  328.  The 
plaintiff  brought  suit  on  the  original  debt.  The  defendant  relied  on  a  compo- 
sition agreement.     Lord  Tenterden,   C.  J.,  said:     **Then,  is  not  this  a  case 
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of  the  Others.  In  the  pecuniary  aspect  of  the  matter,  each, 
for  the  sake  of  the  benefit  to  all,  is  willing  to  sacrifice  as 
much  as  the  others.  As  a  question  of  compassion,  each  is 
willing  to  exercise  as  much  humanity  as  the  others.  From 
the  very  nature  of  the  transaction,  they  repose  a  special  con- 
fidence and  trust  in  each  other,  and  any  violation  of  that 
confidence  is  a  fraud ;  it  is  a  breach  of  good  faith  between 
parties  who  hold  a  confidential  relation  to  each  other.3     Such 

where  each  creditor  is  bound  in  consequence  of  the  agreement  of  the  rest?  It 
appears  to  me  that  it  is  so,  both  on  principle  and  on  the  authority  of  the  cases 
in  which  it  has  been  held  that  a  creditor  shall  not  bring  an  action  where  others 
have  been  induced  to  join  him  in  a  composition  with  the  debtor,  each  party 
giving  the  rest  reason  to  believe  that,  in  consequence  of  such  agreement,  his  de- 
mand will  not  be  enforced.  This  is,  in  fact,  a  new  agreement  substituted  for 
the  original  contract  with  the  debtor,  the  consideration  to  each  creditor  being 
the  engagement  of  the  others  not  to  press  their  individual  claims." 

The  question  next  arose  in  Norman  v.  Thompson,  4  Exch.  755.  The 
plaintiff  sued  for  the  original  debt.  The  defendant  pleaded  and  proved  a.  com- 
position agreement,  and  the  jury  found  a  special  verdict.  The  question  was 
as  to  the  judgment  on  the  special  verdict.  Pollock,  C.  H.,  said  :  "  I  do  not 
think  there  is  any  ground  for  doubting  that  such  an  agreement  is  binding.  It 
is  a  good  consideration  for  one  to  give  up  part  of  his  claim  that  another  should 
do  the  same.  That  position  appears  to  me  not  to  need  any  authority.'*  Since 
that  time  the  law  has  been  deemed  to  be  settled  as  stated  in  the  text,  and  the 
other  cases  referred  to  in  this  note  have  simply  followed  the  established  prece- 
dents. 

3  Anstey  v.  Marden,  i  Bos.  &  P.  N.  R.  124;  Steinman  v.  Magnus,  11  East, 
390;  s.  f.,  2  Camp.  124;  Bartleman  v.  Douglass,  i  Cranch  C.  Ct.  450;  Gardner 
v.  Lewis,  7  Gill,  377. 

In  Anstey  v.  Marden,  i  Bos.  &  P.  N.  R.  124,  the  plaintiff  at  one  time  orally 
agreed  with  the  other  creditors  to  accept  a  composition  of  los,  in  the  pound, 
and  to  assign  his  claim  to  Weston,  who  was  to  advance  the  money ;  but  when 
the  agreement  was  drawn  up,  he  refused  to  sign  it,  although  the  other  creditors 
had  signed  it  and  received  their  money.  Rooke,  J.,  said:  »* Anstey  is  not 
the"  only  person  here  concerned.  If  he  were  suffered  to  recover,  he  would  be 
guilty  of  a  gross  fraud  on  the  other  creditors."  In  Steinman  v.  Magnus.  11 
East,  390  (s.  f.,  2  Camp.  124),  the  facts  of  which  have  been  set  out  in  the  pre- 
ceding note.  Lord  Ellenborough,  C.  J.,  also  said :  **  But  on  the  case  now 
presented  to  us,  it  would  be  a  mixed  question  of  law  and  fact,  to  go  to  the  jury, 
whether,  after  the  plaintiffs  had  entered  into  this  composition  in  conjunction 
with  Garland  and  the  other  creditors,  it  were  not  a  fraud  upon  those  persons, 
within  the  principle  of  the  case  of  Cockshott  v.  Bennett,  to  endeavor  to  obtain 
a  further  payment  from  the  defendant,  whom  they  all  proposed  to  liberate  upon 
the  terms  of  that  agreement."     In  Bartleman  v.  Douglass,  i  Cranch  C.  Ct  450, 
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a  case  is  analogous  to  that  of  a  surety  who  agrees  to  pay  a 
part  of  a  debt  in  consideration  of  a  discharge  of  the  debtor. 
Any  secret  agreement  between  the  creditor  and  the  debtor 
is  said  to  be  a  fraud  on  the  surety,  for  it  is  in  violation  of 
good  faith  towards  him,  and  defeats  the  object  for  which  he 
entered  into  the  contract.  The  distinction  is  between  the 
violation  of  a  contract  when  the  direct  parties  to  it  are  the 
only  persons  who  are  interested  in  it,  and  the  violation  of  a 
contract  in  which  other  persons,  who  are  not  directly  parties 
to  it,  but  are  collaterally  connected  with  it,  are  interested. 
In  the  former  case  the  law  affords  the  parties  a  direct  action 
upon  the  contract,  and  a  breach  of  it  is  never  denominated 
a  fraud ;  in  the  latter  case  the  parties  collaterally  connected 

'the  plaintifT,  with  olher  creditors,  agreed  to  release  the  defendant  on  executing 
a  deed  of  his  property* to  such  trustees  as  the  subscribers  to  the  agreement 
should  appoint.  The  defendant  executed  the  deed,  but  the  plaintiff  never 
approved  the  trustees  or  the  deed,  and  refused  to  sign  a  release.  The  court 
held  that  it  was  **a  fraud  upon  the  defendant,  as  well  as  upon  the  other  cred- 
itors, that  the  plaintiff  should  refuse  to  execute  the  deed  after  the  others  had 
executed  it.** 

In  Gardner  v.  Lewis,  7  Gill,  377,  the  debtor  called  a  meeting  of  his  creditors, 
and  the  creditor  sent  an  agent  there  with  full  authority  to  represent  him.  At 
the  meeting  it  was  agreed  that  no  legal  proceedings  should  be  instituted  against 
the  debtor  for  five  days.  The  creditor,  secretly  intending  never  to  bfc  bound 
by  the  meeting,  sued  out  an  attachment  in  Norfolk  during  the  five  days,  and  by 
means  thereof  obtained  an  assignment  of  the  goods  attached.  The  debtor 
took  the  benefit  of  the  state  insolvent  law,  and  his  trustee  brought  an  action  to 
recover  the  value  of  the  goods.  The  court  said:  *»  Here,  then,  is  a  positive 
contract  that  neither  Gardner  nor  Lewis  should  seize  any  of  the  goods,  by 
attachment  or  otherwise,  and  the  attachment  issued  in  Norfolk  was  in  fraud  of 
that  agreement ;  so  that  the  only  question  is  whether  the  defendant  was  bound 
by  such  agreement,  to  which  his  agent  was  a  party.  *  *  ♦  For  the  con- 
tract entered  into  with  the  debtor,  there  was  a  sufficient  consideration.  But 
when  creditors  assemble  for  such  a  purpose,  is  there  no  contract  inter  sese 
necessarily  implied,  and  a  breach  of  which  is  a  gross  fraud  ?  They  convene  to 
transact  business  by  which  each  hopes  to  save  —  some  more,  some  less  —  money, 
and,  in  order  to  the  accomplishnKnt  of  the  object  of  each,  it  is  essential  that 
each  should  act  with  the  utmost  good  faith,  do  nothing  whatever  which,  if  done, 
would  frustrate  the  object  of  the  meeting.  A  negotiation  is  set  on  foot,  and, 
pending  such  a  negotiation,  can  any  one  of  the  parties  to  it  be  allowed  with 
impunity  to  practise  such  a  deceit  upon  the  others,  and  thereby  wrong  every 
other  person  who,  by  the  practice  of  such  a  deceit,  suffers  a  pecuniary  loss  ? 
*     *     *     He  practised  a  deceit;   by  the  practice  of  it  he  wronged  and  de- 
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with  it  have  no  direct  action  upon  the  contract,   and  as  a 
violation  of  it  is  a  breach  of  good  faith  towards  th^m,  for  which 
they  are  entitled  to  redress,  the  law  affords  it  to  them  on  the 
ground  of  fraud.     The  obligation  of  good  faith,  moreover, 
rests  upon  a  well-recognized  principle,  by  means  of  which  it 
is  made  effective.     Each  creditor  enters  into  the  arrange- 
ment, relying  upon  the  promise  of  the  others,  and  forbears 
to  institute  a  suit  against  the  common  debtor.     It  is  manifest 
that  he  would  sustain  an  injury  if  the  others  were  afterwards 
permitted^  to  absorb  the  debtor's  property  by  executions,  and 
thus  perhaps  take  away  the  means  for  the  payment  of  any 
portion  of  his  debt.     Such  a  case  is  analogous  to  that  of  a 
person   who   remains   silent   when   he   ought   to  speak,  or 
makes  a  false  representation,  on  the  faith  of  which  others 
act.      In  order  to  prevent  a  loss  to  innocent  persons,  the 
party  is  held  to  make  true  that  which  he  has  induced  others 
to  believe  to  be  true,  either  by  his  conduct  or  his  declara- 
tions.    For  the  same  reason  the  creditors  who  are  parties  to 
a  composition  agreement  are  estopped  from  asserting  their 
original  claims ;  and  the  debtor  who  is  a  party  to  the  agree- 
ment, and  thus  in  privity  with  each,  for  the  purpose  of  sus- 
taining its  validity  against  the  others,  may  set  up  the  estoppel 
against  all.*     The   doctrines  of  fraud   and   estoppel   apply 
with  even  more  force  if,  on  the  faith  of  the  promise,  the 

frauded  the  other  creditors,  and  has  secured  to  himself  thereby  considerable 
proBts,  which  it  is  against  equity  and  conscience  that  he  should  retain.  Upoo 
what  principle,  then,  can  it  be  insisted  that  the  proceedings  at  Norfolk  did  not 
amount  to  a  fraud,  practised  both  upon  the  debtor  and  his  creditors  ? 

4  Fellows  V.  Stevens,  24  Wend.  294.  The  theory  that  a  compromise  agree- 
ment could  be  sustained  on  the  principles  of  the  law  of  fraud,  and  the  theory 
that  it  could  be  sustained  on  the  mutual  release  of  the  debts  by  the  creditors, 
were  started  at  about  the  same  time,  but  the  latter  proved  to  be  so  satisfactory  to 
the  legal  mind  that  the  bearing  of  the  former,  on  this  branch  of  the  law,  has  not 
been  so  thoroughly  developed.  The  only  intimation  that  this  agreement  operates 
by  way  of  estoppel  is  foimd  in  the  opinion  in  the  above  case.  The  court  says : 
**The  whole  seems  to  operate  like  a  covenant  not  to  sue.  True,  there  is  no 
estoppel,  as  in  that  case,  grounded  on  the  desire  of  the  law  to  prevents  circuity 
of  action,  but,  rather,  an  estoppel  tn  pais  —  third  persons  being  brought  in  to 
perform  acts  amounting  to  value  in  consideration  of  the  plaintiff's  promise  to 
accept  the  composition  money,  or  security,  as  a  total  discharge. 
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debtor  has  parted  with  his  property,*  or  a  surety  has  paid  the 
composition  money  to  some  of  the  creditors.*  The  validity 
of  a  composition  agreement  has  thus  far  been  considered 
upon  the  supposition  that  there  was  a  real  contract  on  the 
part  of  the  creditor ;  but  it  is  manifest  that  there  may  be  cir- 
cumstances under  which  he  may  be  held  to  a  composition, 
although  that  is  not  the  real  contract  between  him  and  the 
debtor.  Suppose,  for  instance,  that  the  debtor,  at  a  meeting 
of  creditors  at  which  the  creditor  is  present,  makes  a  state- 
ment, without  contradiction  from  the  creditor,  that  he  has 
effected  a  composition  with  the  creditor  of  six  shillings  in 
the  pound,  when  the  real  composition  is  ten  shillings  in  the 

5  Butler  V.  Rhodes,  I  Esp.  236;  s,  r.,  Peake,  238;  Brady  v.  Sheil,  I  Camp. 
147;  Bartleman  v.  Douglass,  i  Cranch  C.  Ct.  450;  Aiken  v.  Price,  i  Dud.  50. 
In  Butler  v.  Rhodes,  i  Esp.  236  (s,  c,  Peake,  238),  the  creditor  consented  to 
accept  the  composition,  and  the  draft  of  the  assignment  was  approved  by  the 
attorney.  In  consequence  of  this  acquiesence,  the  debtor  executed  the  assign- 
ment, but  the  creditor  refused  to  execute  it,  and  brought  an  action  for  his  debt. 
Lord  Kenyon  said :  **  The  principle  upon  which  the  action  could  not  be 
maintained  was  that,  in  consequence  of  this  act  of  the  plaintiff,  the  defendant 
had  parted  with  all  his  property,  and  the  other  creditors  had  been  induced  to  exe- 
cute the  deed ;  that  this  was  putting  the  defendant  into  a  very  awkward  situation, 
as,  by  assigning  all  his  property,  he  was  committing  an  act  of  bankruptcy,  and 
it,  therefore,  never  should  be  allowed  to  the  plaintiff  to  recede  from  what  he 
had  undertaken,  and  to  evade  the  effect  of  the  composition,  by  a  refusal  to  exe- 
cute the  deed,  which  had  been  prepared  with  his  consent."  The  other  cases 
simply  adopt  the  principle  laid  down  in  this. 

^  Anstey  v.  Marden.  i  Bos.  &  P.  N.  R.  124;  Steinman  v.  Magnus,  11  East, 
390;  J.  f.,  2  Camp.  124;  Clark  v.  Upton,  3  Man.  &  R.  89;  Brown  v.  Stackpole, 
9  N.  H  478.  In  Anstey  v.  Marden,  i  Bos.  &  P.  N.  R.  124,  the  facts  of  which 
are  set  forth  in  note  3,  Weston,  the  surety,  had  paid  some  of  the  debts.  Rocke, 
J.,  in  speaking  of  the  attempt  of  the  plaintiff  to  recover  his  debt,  said:  "Wes- 
ton himself  would  be  defrauded,  too."  In  Steinman  v.  Magnus,  11  East,  390 
(j.  r.,  2  Camp.  124),  the  facts  of  which  are  set  forth  in  note  2,  Garland,  the  surety, 
had  paid  the  composition  money  to  the  plaintiffs.  Bagley,  J.,  said :  "  But  here 
the  plaintiffs  bought  Garland's  security  for  a  part  of  the  debt,  upon  the  terms  of 
freeing  the  defendant  from  any  further  demand  afterpayment  of  the  sums  agreed 
upon,  which  have  been  paid ;  and,  therefore,  it  is  a  fraud  upon  Garland  to  sue  the 
defendant  afterwards."  In  Clark  v.  Upton,  3  Man.  &  R.  89,  the  debtor  had  en- 
tered into  a  contract  to  purchase  a  piece  of  land,  and  paid  a  part  of  the  purchase- 
money.  Wh*en  he  became  embarrassed,  his  attorney  and  a  creditor  applied  to  the 
vendor  to  refund  the  amount,  or  make  some  division  or  compromise.  He  refused 
to  do  either,  but  said  he  would  never  take  any  steps  against  the  debtor  to  enforce 
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pound,  and  the  other  creditors,  acting  upon  the  faitli  of  this 
statement,  grant  a  letter  of  license  to  the  debtor.      In  such  a 
case  the  creditor  is  held  to  the  composition  as  stated,  not 
upon  the  ground  of  contract,  but  upon  the  ground  of  fraud.' 
He  kept  silent  when  the  statement  was  made,  and  permitted 
the  other  creditors  to  so  act  upon  it  that  they  may  sustain  a 
loss  if  he  is  not  held  to  make  it  true.     A  closer  examination 
of  the  facts  will  show  that  there  are  also  in  them  the  ele- 
ments   of  a   contract.     The   creditor    had   not   g^iveii    any 
authority  to  the  debtor  to  act  for  him  when  he  made  the 
statement,  but  by  remaining  silent  he  ratified  the  statement 
and  made  it  his  own  as  much  as  if  he  had  previously  author- 
ized it. 

The  mere  fact  that  the  debtor  makes  a  composition  with 
all  his  creditors  at  the  same  time  is  not,  of  itself,  sufficient 
to  make  the  agreement  binding  on  each ;  for  he  may  make  a 

the  contract.     This  was  communicated  to  the  debtor,  and  upon  this  assurance 
the  composition  was  effected,  his  father-in-law  being  the  surety.     Afterwards  the 
debtor  brought  an  action  to  enforce  the  contract  or  recover  the  deposit,  and  the 
question  was  whether  the  vendor  had  so  bound  himself  to  abstain  from  enforc- 
ing the  contract  as  to  constitute  a  valuable  consideration  for  the  surrender  of  the 
claim  to  the  deposit.     Lord  Tcnterden,  C.  J.,  said:     "I  think  the  defendant 
could  not  have  sued.     The  plaintiff,  wishing  to  be  released  from  his  creditors, 
and  knowing  that  whilst  he  remained  open  to  an  action  on  the  contract  his 
father-in-law  would  not  enter  into  an  arrangement  with  the  creditors,  applies  to 
the  defendant  to  cancel  the  contract  and  return  the  deposit.     This  the  defend- 
ant refuses  to  do,  but  says  you  may  assure  the  plaintiff  I  will  never  sue  him  on 
the  contract     If  the  defendant  had  afterwards  sued  the  plaintiff,  it  would  have 
been  a  fraud  on  the  creditors  and  on  the  father-in-law." 

7  In  re  Hoile,  12  W.  R.  1087.  At  a  meeting  of  the  creditors,  at  which  the 
London  and  County  Bank  was  represented  by  an  agent,  the  uncontradicted 
statement  was  made  that  the  bank  had  consented  to  a  composition  of  6j.  in  the 
pound,  and  the  creditors  thereupon  granted  the  debtor  a  letter  of  license  for 
three  years.  The  actual  composition  was  ioj.  in  the  pound.  The  bank  re- 
•  ceived  the  6j.  in  the  pound,  but  no  more.  On  the  bankruptcy  of  the  debtor,  it 
offered  to  prove  for  the  balance  of  its  debt  after  deducting  the  composition 
money.  Mr.  Commissioner  Holroyd  said:  *'Now,  this,  as  it  seems  to  me, 
approaches  very  nearly  to  fraud.  I  do  not  mean  fraud  in  fact;  there  is  no 
fraud  in  fact.  I  only  mean  fraud  in  law.  It  is  a  private  arrangement  by  which 
one  creditor,  unknown  to  the  others,  seeks  to  obtain  an  advantage  to  which  he 
is  not  entitled.  I  think  the  bank  must,  under  the  circumstances,  be  satisfied 
with  the  df.  in  the  pound  which  they  have  already  received." 
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composition  with  each  separately.  Each  may  prefer  to  rely 
upon  his  own  judgment  and  skill  to  secure  the  best  terms 
possible,  and  the  debtor  may  think  that  he  can  secure  a  more 
advantageous  settlement  in  that  way  than  in  any  other.  If 
he  settles  with  each  separately,  he  cannot  invoke  the  princi- 
ples pertaining  to  composition  agreements  to  sustain  the 
settlement,  but  must  obtain  a  release,  or  rely  upon  the  law 
pertaining  to  accord  and  satisfaction.®  A  creditor  is  bound 
by  a  composition  agreement  only  when  there  is  a  concert  of 

®  Fitch  V.  Sutton,  5  Easl,  230;  Lowe  v.  Eginton,  7  Price,  604;  Greenwood 
V.  Lidbetter,  12  Price,  183;  Cutter  v.  Reynolds,  8  B.  Mon.  596;  Perkins  v. 
Lockwood,  100  Mass.  249;  Williams  v.  Carrington,  i  Hilt.  515;  Lanes  v. 
Squires,  45  Texas,  382 ;  Sage  v.  Valentine,  23  Minn.  102 ;  Argall  v.  Cook,  43 
Conn.  160. 

The  case  of  Heathcote  v.  Crookshanks,  2  Term  Rep.  24,  has  already  been 
considered,  in  note  2.     If  the  case  can  be  supported  in  view  of  the  principles 
now  well  established,  it  can  be  done  only  on  the  ground  that  the  plea  set  forth" 
a  composition  with  each  severally,  and  not  with  them  mutually.     In  Fitch  v. 
Sutton,  5  East,  230,  the  debtor  had  compounded  with  all  the  creditors,  but 
merely  took  a  receipt  from  each  for  the  composition  in  full  for  the  debt.    There 
was  no  evidence  in  the  case  that  they  all  acted  in  concert,  and  the  receipt  was 
held  to  be  no  defence  to  an  action  for  the  original  debt.     In  commenting  upon 
this  case,  in  Steinman  v.  Magnus,  ii   East,  390,  Lord  Ellenborough,   C.  J., 
said :     <*Our  opinion  proceeds  upon  the  precise  terms  of  the  case  as  stated  to 
us  on  the  report  of  the  evidence.     If  the  evidence  had  gone  but  a  very  little 
further,  it  would  have  altered  our  decision."     Lowe  v.  Eginton,  7  Price,  604, 
arose  upon  a  demurrer  to  a  plea.     A  careful  examination  of  the  plea  shows  that 
the  debtor  offered  a  composition  to  all  his  creditors,  but  the  plea  alleges  only 
an  agreement  of  the  plaintiff  with  the  defendant  to  sign  the  composition  agree- 
ment.    In  Greenwood  v.  Lidbetter,    12  Price,   183,    the   debtor  proposed  a 
composition  to  all  his  creditors,  of  6s,  in  the  pound.     The  plaintiff  wrote  a 
letter  accepting  the  terms,  with  the  exception  of  the  last  two  items  in  the  bill. 
There  was  a  composition  agreement,  which  was  to  be  void  unless  all  signed  it  — 
but  the  plaintiff  never  signed  it.     He  received  some  money  on  account  of  his 
dividend.     Having  afterwards  ascertained  that  all  the  other  creditors  had  con- 
sented to  the  arrangement,  he  demanded  a  larger  sum.     The  balance  due  on 
the  sum   previously  named  was  then  tendered  to  him,  but  refused,  and  he 
brought  suit  for  the  whole  debt.     Richards,   L.  C.  B.,  said:     '*In  the  pres- 
ent case  there  is  no  ground  for  suggesting,  or  the  practicability  of,  fraud  on 
the  other  creditors,  or  any  one  of  them.     In  this  case  not  a  single  creditor 
is  brought  upon  the  stage  as  an  actor  in  any  part  of  the  transaction,  or  is  made 
a  party  or  privy  to  any  communication  proved  to  have  passed  between  the 
plaintiff  and  defendant  on  the  subject  of  the  composition.     Still  less  has  it  been 
shown  that  any  one  creditor  had  been  induced  to  assent  to  the  terms  of  the 
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action  among  the  creditors.  He  must  consent  to  act  in  coo- 
junction  with  others,  and  they  must  act  upon  his  consent  by 
entering  into  a  composition  with  the  debtor.     A  mere  prom- 

ag^eement  by  the  plaintift's  share  in  these  transactions.  In  what  respe<:t,  tk^ 
can  the  creditors  be  said  to  be  injured  by  the  proceedings  ?  In  wrhat  does  the 
fraud  consist?  If,  then,  the  creditors  have  no  reason  to  complain,  the  defend- 
ant certainly  cannot  have  any  right  to  complain,  either  in  fact  or  in  law." 

In  Williams  v.  Carrington,  I   Hilt.  515,  the  debtor  was  engaged   in  effecdof 
a  composition  with  his   creditors  at  40   cents  on  the  dollar.       The   piaiotif 
made  a  similar  arrangement,  received  his  percentage,  gave  a  receipt  in  full  of 
account,  and  took  a  sealed  obligation  from  the  debtor  to  secure  an  additiooal 
forty  per  cent  as  soon  as  the  composition  should  be  effected,  upon  condition 
that  the  plaintiff  would  sign  a  compromise  agreement     Some  of  the  credtton 
called  to  see  the  plaintiff  about  the  composition,  but  there  was  no  evidence  tlui 
any  other  creditor  had  been  induced  to  enter  into  a  composition  with  the  debtor 
in  consequence  of  the  agreement  with  the  plaintiff.     The  composition  never  was 
effected,  and  the  plaintiffs  brought  suit  for  their  original  debt.     Daly.  J.,  said; 
'*  I  know  of  no  case  in  which  an  acceptance  by  a  creditor  from  his  debtor  of  a 
certain  sum  in  discharge  of  his  debt,  where  other  creditors  have  done  the  same, 
has  been  held  to  be  a  satisfaction,  unless  there  was  something  in  the  case  to 
show  that  the  other  creditors  acted  with  the  knowledge  of  his  concurrence,  and 
it  could  be  assumed  that  their  agreement  necessarily  contemplated,  and  was 
founded  in.  the  benefit  and  advantage  to  be  derived  from  his  agreement  also  to 
forbear  —  in  the  language  of  Lord  Tenterden,  that  'they  were  induced  to  join 
him  in  the  composition.'  **      In  Perkins  v.   Lock  wood,   100  Mass.  249,   the 
plaintiff  holding  a  note  of  the  debtor,  who  was  also  indebted  to  others,  wrote 
on  the  back  of  it  an  agreement  to  accept  ten  per  cent  in  full  satisfaction  of  the 
note,   provided  that,  if  any  creditor  shall  receive  more  than  ten  per  cent,  an 
amount  equal  to  such  percentage  shall  be  paid  on  the  within  note.     The  plain- 
tiff appealed  from  a  judgment  against  him.     The  court  said  :    **  In  this  case  the 
exceptions  do  not  show  that  there  was  any  such  mutual  agreement  between  the 
creditors.     The  defence  indicated  by  the  most  important  ruling  of  the  couit 
appears  to  be  based  entirely  upon  the  legal  effect  of  the  agreement  between  the 
plaintiff  and  defendant,  as  indorsed  upon  the  notes  in  suit.     The  agreement 
affects  no  other  party.     Its  reference  to  the  like  settlement  of  other  debts  is 
merely  in  the  nature  of  a  condition  attached  to  the  plaintiff's  promise  to  dis- 
charge the  notes —  it  does  not  make  it  any  the  more  binding.     *     »     *     Tlie 
agreement  itself  shows  no  legal  consideration  to  give  it  effect  as  a  contract." 
In  Lanes  v.  Squires,  45  Texas,  382,  the  debtor  effected  a  composition  of  fifty 
per  cent  —  one-third  in  cash,  and  the  other  two-thirds  in  notes.     The  notes  were 
not  paid,   and  the  creditors  brought  suit  for  their   debt.      The   court  said: 
<<  Tested  by  these  rules,  it  will  be  seen  that  the  defence  fails  both  as  to  pleas 
and  proof.     The  pleas  do  not  allege  that  it  was  understood  and  agreed  at  the 
time  of  the  settlement,  in  1866,  that  plaintiffs  undertook  and  agreed  to  take  the 
offered  settlement  upon  condition,  or  with  the  understanding,  that  all  the  other 
creditors  were  to  accept  a  like  sum  in  discharge  of  their  debts.     This  is  not 
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ise  to  the  debtor,  alone,  which  is  not  acted  upon  by  other 
creditors,  is  not  binding,  for  it  is  without  any  valuable  con- 
sideration.9 

supplied  by  the  allegation  and  proof  that  a  like  settlement  was  made  with  all 
the   other  creditors."     In  Sage  v.  Valentine,  23  Minn.  102,  the  plaintiffs  ac- 
cepted a  composition  of  50  cents  on  the  dollar,  and  afterwards  brought  suit 
for  the   balance.     The  court  said :     '*  In  the  case  at  bar  there  is  evidence  to 
show  that  the  plaintiffs  agreed  with  the  defendant  to  accept,  and  that  they  did 
accept,  50  cents  on  the  dollar  of  their  claim  in  full  payment  thereof,  upon  the 
understanding  that  certain  other  creditors  of  defendant  had  agreed,  or  would 
agree,  to  take  the  same  percentage  in  satisfaction  of  their  claims ;  but  there  is 
no  evidence  tending  to  show  that  there  was  any  communication  between  the 
plaintiffs  and  the  other   creditors,  either  directly  or  indirectly,   or  that   the 
plaintiffs    and    the   other   creditors    joined  together,   or  stipulated  one    with 
the  other,   in  any  agreement  for  a  composition.     As  respects  the  plaintiffs, 
then,  the  agreement  with  the  defendant  lacked  the  element  of  mutuality  between 
creditors,  and  was,  therefore,  without  valid  consideration."     Cutter  v.   Rey- 
nolds, 8  B.  Mon.  566,  arose  upon  a  demurrer  to  a  plea.     The  plea  set  forth  an 
agreement  to  release  the  debtor  upon  a  certain  per  cent  if  the  eastern  confiden- 
tial creditors  would.      It  was  held  to  be  bad.     The  court  said :     '*  It  docs 
not  show,  nor  is  it  averred,  that  the  eastern  confidential  creditors  were  induced 
even  to  agree  to  release  a  portion  of  their  debts,  much  less  to  release  them  by 
the  agreement  of  Reynolds.     It  is  not  averred  the  eastern  or  other  creditors,  or 
that  any  third  person,  had  been,   or    would    be,  prejudiced  or  surprised  by 
the  refusal  of  the  plaintiff  to  accept  75  cents  on  the  dollar  upon  his  debt, 
and  to  release  the  balance."     In  Daniels  v.  Hutch,  21  N.  J.  391,  the  creditor 
had  two  claims,  one  against  a  joint  debtor,  and  another  against  one  of  them 
alone,  which  was  secured  by  an  attachment.     He  refused  to  sign  the  composi- 
tion agreement  several  times,  because  he  was  apprehensive  that  it  might  injure 
his  claim  under  the  attachment.     Finally,  when  another  person  agreed  to  guar- 
antee that  the  signing  would  not  injure  his  claim,  she  consented  to  sign,  but  did 
not  because  the  agreement  was  not  there.     His  attorney  afterwards  compro- 
mised the  attachment  at  ninety  per  cent,  and  he  refused  to  sign  because  he  did 
not  get  that  debt  in  full.     He  sued  to  recover  the  joint  debt,  and  the  defendants 
set  up  the  promise  as  a  defence.     The  court  said  :    **  But  the  whole  case  made 
by  the  defence,  admitting  the  promise  of  the  plaintiff  to  be  clearly  proved,  is,  not 
that  he  became  a  party  to  the  compromise,  but  that  he  promised  to  do  so.    There 
is  no  pretence  that  he  became  a  party  to  the  deed  of  composition,  or  that  he  ac- 
quired any  rights,  or  crmld  legally  derive  any  advantage  from  it     Nor  is  it 
pretended  that  any  other  creditor  was  induced  to  accept  the  compromise  in 
consequence  of  the  promise  made  by  the  plaintiff  to  sign  the  deed." 

9  Lowe  V.  Eginton,  7  Price,  604,  arose  upon  a  demurrer  to  a  plea  which 
set  forth  the  agreement,  as  follows :  *•  He  proposed  to  plaintiff  and  the  rest 
of  his  creditors  to  execute  a  deed  of  composition,  which  was  afterwards  pre- 
pared and  executed  by  the  other  creditors  of  the  defendant ;  that  it  was  under- 
stoodf   arranged,  and  agreed  between  the  defendant  and  the  plaintiff  that 
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Although  a  concert  of  action  among  the  creditors  is  essen- 
tial to  support  a  composition  agreement,  yet  no   particular 
mode  of    bringing  it  about  is  indispensable.     The   debtor 
sometimes  calls  a  meeting  of  his  creditors  for  the   express 
purpose  of  making  a  composition,  but  the  agreement  will  be 
equally  binding  if  it  is  taken  around  to  each  separately  and 
signed  by  them.***    A  creditor  has,  at  various  times,  sought  to 
escape  from  the  obligations  imposed  by  the  agreement  on 
the  ground  that  no  other  creditor  signed  on  the  faith  of  his 
signature,  because    he    was    the    last    signer.     But   in    this 
respect  it  can  make  no  difference  whether  the  agreement  is 
signed  at  a  general  meeting  or  is  taken  to  each  one   sei>a- 
rately;  in  either  way  some  one  must,  of  necessity,  be  the 
last  signer.     If  such  last  signer  could  escape  from  his  obli- 
gation because  no  one  has  acted  on  the  faith  of  his  signa- 
ture,  then  the   next   preceding   signer   could   be    released 
because  no  one  has  entered  into  a  binding  contract   in  reli- 
ance upon  his  signature,  and  thus  in  succession  each  would 
be  released,  and  the  agreement  itself  be  annulled.     Such  a 
doctrine  is  founded  upon  a  misconception  of  the  basis  on 
which  the  obligation  rests.     The  first  signer  is  bound  partly 
because  others  act  upon  the  faith  of  his  signature,  but  only 
in  part.     The  binding  force   of  the  obligation  comes  from 
the  fact  that  each  signer,  at  the  very  moment  when  he  puts 
his  name  to  the  agreement,  enters  into  a  contract  with  all 
those  who  have  previously  signed  it,  and  holds  himself  out 
as  ready  to  enter  into  the  same  contract  with  those  who  may 
thereafter  sign  it.     The  obligation  arises  at  the  time  of  sign- 
ing, and  not  from  any  subsequent  event.     The  legal  effect  of 
the  instrument  is  the  same  as  if  the  execution  by  all  were 
contemporaneous,  although  the  location  of  the  names  on  the 
paper  may  indicate  a  signing  of  one  after  another."     Inas- 

the  plaintiff,  as  one  of  the  creditors  of  the  defendant,  should,  and  would,  execute 
the  deed  in  common  with  the  defendant's  other  creditors,  and  that  defendant, 
confiding  in  such  agreement,  executed  the  deed,  as  did  all  the  other  creditors." 
The  demurrer  was  sustained. 

*°  Leicester  v.  Rose,  4  East,  372;  CuUingworth  v.  Lloyd,  2  Beav.  385; 
Fawcett  v.  Gee,  3  Anst.  910;  Bean  v.  Amsinck,  10  Blatchf.  361. 

"  Hall  V.  Merrill,  5  Bosw.  266 ;  J.  r.,  9  Abb.  Pr.  1 16. 
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Tiiuch  as  the  signatures  may  be  obtained  successively,  there 
seems  to  be  no  reason  why  a  creditor  who  promises    the 
debtor  to  sign  if   another  will  should   not  be  held  to  his 
promise  if  the  other,  upon  being  informed  of  the  promise, 
signs  the  agreement.     From  the  very  nature  of  the  transac- 
tion, the  debtor,  who  is  interested  in  securing  his  composi- 
tion, is  a  middle-man  between  all  his  creditors ;  and  a  creditor 
Avho  makes  such  a  promise  must  be  presumed  to  expect  and 
intend    that  the  debtor  will  communicate  it  to  the  other. 
The  authority  of  the  debtor  to  do  so  arises  by  implication, 
from  the  circumstances  of  the  case,  and  the  general  course 
of  dealing  in  such  affairs."     If  there  is  a  concert  of  action 
among  the  creditors,  no   matter  in    what    way    it   may   be 
brought  about,  it  is  not  essential  to  the  validity  of  the  com- 
position agreement  that  all  the  creditors  shall  unite  in  it,  for 
the  consent  of  two  or  more  of  the  creditors  to  give  up  a  part 

"  In  Fawcett  v.  Gee,  3  Anst.  910,  the  creditor  endorsed  the  amount  of  the 
composition  on  his  note,  having  previously  stated  to  the  debtor  that  he  could 
produce  the  note  to  the  other  creditors,  and  thus  induce  them  to  believe  that  it 
had  been  settled.     The  debtor  did  represent  that  all  were  ready  to  accept  the 
composition,  and  induced  other  creditors  to  give  up  their  notes.     The  creditor 
was  deemed  to  be  hound  by  the  agreement.     In  Wood  v.  Roberts,  2  Stark. 
417,  a  creditor  who  held  a  claim  for  £(10  had  agreed  to  accept  £2,0  in  satisfac- 
tion thereof  if  the  plaintiff  would  take  the  residue  of  the  debtor's  property 
and  discharge  him.     Abbott,    L.  C.  J.,   said:     **If  the  plaintiff  had.   by  his 
undertaking  to  discharge  the  defendant,  induced  any  other  creditor  to  accept  a 
composition  and  discharge  the  defendant  from  further  liability,  he  could  not 
afterwards  enforce  his  claim,  since  it  would  be  a  fraud  upon  that  creditor.'*     In 
Boyd  v.  Hind,  i  H.  &  N.  938,  the  debtor  prepared  a  composition  agreement, 
and  sent  an  agent  to  obtain  the   plaintiff's  signature.     The  plaintiff  said  he 
would  not  sign  until  Lunham  signed,   and  the  agent  then  left,  with  the  under- 
standing that  he  was  to  get  Mr.  Lunham  to  sign,  and  then  the  plaintiff  would 
sign.     The  agent  saw  Mr.  Lunham,  explained  the  matter  to  him,  and  obtained 
his  signature.     The  plaintiff  still  refused  to  sign.     He  was  held  not  to  be  bound 
by  his  agreement.     The  decision  is  placed  upon  the  ground,  not  merely  that  the 
agent  was  not  authorized  to  make  any  representation  to  Lunham  on  behalf  of 
the  plaintiff,  but  that  he  would  not  be  bound  even  if  he  had  induced  Lunham 
to  sign.     It  is  manifest  that  Lunham  was  bound  by  his  signature,  for  itVas 
not  obtained  by  fraud  or  misrepresentation.     This  case,  therefore,  is  incon- 
sistent with  all  those  cases  where  a  creditor  has  been  held  to  his  promise  when 
either  a  ^-editor  or  a  surety  or  a  debtor  had  acted  upon  the  faith  of  it  to  their 
disadvantage. 
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of  their  respective  debts  is  a  sufficient  consideration  to  sup- 
port the  contract  of  each.'^ 

If  the  debtor  transfers  an  interest  in  land,'*  or  a  surety  un- 
dertakes to  guarantee  the  payment  of  the  composition 
money,  the  composition  agreement  must  be  in  writing;  for 
such  a  contract  on  the  part  of  a  surety  is  clearly  within  the 
statute  of  frauds.*5  In  other  cases  there  is  no  requirement 
that  all,  or  any,  of  the  parts  which  go  to  make  it  up  shall  be 
in  writing.  Its  effect  as  a  discharge  is  based,  not  so  much 
upon  the  sort  of  instrument,  or  other  acts  by  which  it  is 
effected,  as  upon  its  being  an  agreement  upon  a  sufficient 
consideration  among  the  several  parties,  the  debtor  on  one 
side,  his  creditors  on  the  other,  and  the  latter  among  them- 
's Good  V.  Cheesman,  2  Barn.  &  Adol.  324;  Constantein  v.  Blache,  i  Cox, 
287;  Lewis  V.  Jones,  4  Barn.  &  Cress.  506;  Norman  v.  Thompson,  4  Exch. 
755;  Devon  v.  Ham,  17  Ind.  472;  Renard  v.  Tuller,  4  Bosw.  107;  Hall  *. 
Merrill,  5  Bosw.  266;  s,  c,  9  Abb.  Pr.  116;  Eaton  v.  Lincoln,  13  Mass.  424: 
Gardner  v.  Lewis,  7  Gill,  377.  In  Constantein  v.  Blache,  i  Cox,  287,  a  com- 
position agreement  was  held  to  be  binding  on  the  creditor  although  it  was  do: 
signed  by  all  the  creditors.  In  Lewis  v.  Jones,  4  Bam.  &  Cress.  506,  the 
creditor  sought  to  avoid  the  effect  of  the  instrument  because  the  debtor's  agent 
had,  at  the  time  of  obtaining  the  signature,  represented  that  the  agreement 
would  be  void  unless  all  the  creditors  signed  it.  The  evidence  was  held  inad- 
missible, and  Bagley,  J.,  said:  *'\Ve  are  not  warranted  in  saying  thai  the 
instrument  was  null  and  void  ad  initio,  on  the  ground  that  all  the  creditors  have 
not  signed."  In  Good  v.  Cheesman,  2  Barn.  &  Adol.  328,  an  agreement  that 
was  signed  by  only  four  creditors  was  held  valid.  In  Reay  v.  Richardson.  2 
C,  M.  &  R.  422,  Lord  Abinger,  C.  B.,  said :  **  I  do  not  know  of  any  case  in 
which  it  has  been  held  that  after  such  an  agreement  has  been  entered  into  by 
some  of  the  creditors,  and  a  considerable  creditor  has  stood  out,  the  otheis 
who  had  signed  it  were  bound.  If,  indeed,  the  main  object  of  the  agreement 
has  been  obtained  by  the  principal  part  of  the  creditors  assenting  to  it.  but 
some  one  creditor  has  refused  to  assent,  it  may  be  binding  upon  the  others. 
Upon  that,  however,  I  offer  no  opinion,  though  I  have  always  considered  that 
there  ought  to  be  evidence  of  the  assent  of  all  the  creditors  to  the  arrange- 
ment." The  question  arose  again  in  Norman  v.  Thompson,  4  Exch.  755. 
Parke,  B.,  said  :  **  An  agreement  by  two  or  more  of  the  creditors  to  enter  into 
a  composition  is  perfectly  good  and  binding  as  to  those  parties,  whether  the 
others  do  so  or  not."  Such  is  now  the  settled  law. 
'4  Alchin  v.  Hopkins,  i   Bing.  N.  C.  99. 

'5  Emmet  v.  Dewhurst,  3  Mac.  &  G.  587;  Williams  v.  Mostyn,  33  L.  J.,ch. 
54.  But  where  a  party  agrees  to  purchase  the  debts,  it  has  been  held  that  the 
agreement  need  not  be  in  writing.     Anstey  v.  Marden,  i  Bos.  &  P.  N.  R.  124. 
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selves.'^     A  written  instrument  is,  however,  generally  used, 
not  because  it  is  necessary,  but  for  the  sake  of  making  the 
contract  certain  and  easy  of  proof.     It  need  not  be  under 
seal,  for  the  only  additional  effect  of  a  seal  is  that  it  imports 
a  consideration,  and  the  creditors  are  not  at  liberty  to  dis- 
prove it.     But  when  a  consideration  exists,  a  discharge  with- 
out seal  is  just  as  effective  as  one  under  seal.'^     It  has  been 
suggested  that  a  seal  is  necessary  in  order  to  affect  debts  due 
by  specialty,  on  the  principle  Eodem  modo  qou  oritur^  eodem 
fftodo  dissoivitur ;  but  a  composition  agreement  without  a  seal 
is  sufficient  even  in  such  a  case,  as  it  is  founded  on  a  valu- 
able consideration.'^     As  it  need  not  be  under  seal,  an  agent 
may  sign  it  so  as  to  bind  his  principal,  even  when  it  is  under 
seal,  although  he  is  not  authorized  by  a  power  of  attorney.*' 
Creditors  are  not  generally  willing  to  enter  into  a  compo- 
sition agreement  unless  the  debtor  is  thereby  released  from 
all  his  debts,  and  it  is  usual,  therefore,  to  insert  a  clause  that 
the  agreement  shall  be  void  unless  it    is  signed  by  all  the 
creditors.     If  the  agreement  is  in  writing,  an  oral  stipulation 
is  not  sufficient  for  parol  evidence  —  is  not  admissible  to  vary 
a  written  contract.^     If  a  creditor  signs  an  agreement  with- 
out such  a  stipulation,  he  is  bound  by  it,  although  he  is  told 
at  the  time  that  it  would  be  void  unless  all  signed  it ;  for  such 
a  representation  is  merely  a  representation  of  the  legal  con- 

'^  Anstey  v.  Marden,  I  Bos.  &  P.  N.  R.  124;  Bradey  v.  Gregory,  2  Camp. 
383;  Butler  V.  Rhodes,  i  Esp.  236;  Clark  v.  Upton,  3  Man.  &  R.  89;  Wood  v. 
Roberts,  2  Stark.  417;  Fellows  v.  Stevens,  24  Wend.  294;  Eaton  v.  Lincoln, 
13  Mass.  424;  Gardner  v.  Lewis,  7  Gill,  377;  Brown  v.  Stackpole,  9  N.  H. 
480;  Aiken  v.  Price,   I   Dud.  50.     Contra:  Acker  v.  Phcenix,  4  Paige,  305. 

'7  Fellows  V.  Stevens,  24  Wend.  294;  Paddleford  v.  Thacher,  48  Vt.  574; 
Steinman  v.  Magnus,  li  East,  390;  j.  r.,  2  Camp.  124;  Boothbey  v.  Sowden, 
3  Camp.  175;  Good  v.  Cheesman,  2  Barn.  &  Adol.  328;  Bartleman  v.  Doug- 
lass, I  Cranch  C.  Ct.  450;  Tatlock  v.  Smith,  6  Bing.  339;  s,  r.,  3  Man.  &  Po.  379. 

*®  Van  Bokkelen  v.  Taylor,  62  N.  Y.  105;  s.  r.,  9  N.  Y.  Superior  Ct.  138. 
The  only  other  case  in  which  this  point  has  been  supposed  to  be  presented  is 
Lowe  V.  Eginton,  7  Price,  604,  and  in  that  case  the  plea  of  the  composition 
agreement  itself  was* bad,  as  explained  in  note  9. 

*9  Hawley  v.  Beverly,  6  Sco.  N.  R.  837;  s,  r.,  6  Man  &  G.  221. 

«*  Van  Bokkelen  v.  Taylor,  62  N.  Y.  105  ;  s,  r,,  9  N.  Y.  Superior  Ct.  158. 
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struction  of  an  instrument."     The  difficulty  of  carrying  an 
agreement  into  effect  with  such  a  stipulation  makes  it  neces- 
sary that  such  a  C9ndition  shall  be  expressly  declared,  or 
clearly  deducible  from  unambiguous  language.**     As  a  pro- 
vision that  the  agreement  shall  be  void  unless  all  the  credit- 
ors sign  it  makes  it  necessary  to  obtain  the  signatures  of  all, 
whether  the  debts  are  large  or  small,  and  whether  secured 
or  unsecured,'3  an  exception  is  usually  inserted  of  secured 
claims  and   claims  under  a   certain   amount.      Although  a 
composition  agreement  does  not  contain  a  stipulation  that  it 
shall  be  void  unless  all  the  creditors  sign  it,  yet  a  surety  who 
therein  stipulates  to  pay  the  composition  money  may,  by 
parol,  prove  that,  at  the  time  when  he  signed  it  and  delivered 
it  to  a  creditor  to  take  around  and  get  the  signatures  of  the 
other  creditors,  it  was  agreed  that  the  instrument  should  be 
void  unless  all  the  creditors  signed  it ;  for  such  a  condition 
makes  the  delivery  a  mere  escrow.'* 

A  composition  agreement  need  not  contain  a  technical 
release,  for  it  operates  of  itself,  when  properly  drawn,  to 
discharge  the  debs,  if  its  terms  are  complied  with.  It  should, 
however,  contain  a  clause  providing  that  the  composition 
money  shall  be  received  in  full  satisfaction  of  the  debts  ;  for 
a  mere  provision  to  pay  a  portion  of  a  debt  does  not  operate 
to  discharge  the  residue,  and  parol  evidence  is  not  admissible 
to  vary  its  legal  effect.'^  If  it  contains  such  a  clause,  then 
it  is  a  bar  to  an  action  to  recover  the  debt,  although  it 
provides  for  the  subsequent  execution  of  a  release;  for  the 
latter  provision  may  be  regarded  as  surplusage.*^    As  a  cov- 

'*  Lewis  V.  Jones,  4  Barn  &  Cress.  506. 

"  Renard  v.  TuUer,  4  Bosw.  107;  Chase  v.  Bailey,  49  Vl.  71. 

*3  Cobleigh  v.  Pierce,  32  Vt.  788. 

'4  Johnson  v.  Baker,  4  Barn  &  Aid.  440. 

'5  Pierson  v.  McCahill,  21  Cal.  122.  But  in  Farrington  v.  Hodgdon«  119 
Mass.  453.  an  agreement  to  accept  a  certain  per  cent  of  the  debt,  to  be  paid  in 
a  specifijd  manner,  was  held  to  mean  that  the  sum  provided  for  was  to  be  re- 
ceived instead  of  the  full  debt. 

^  The  doctrine  as  stated  in  the  text  is  consistent  with  those  cases  where  a 
creditor  was  held  to  be  bound  by  a  verbal  agreement,  although  he  afterwards 
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enant  not  to  sue  for  a  limited  time  cannot  be  pleaded  in  bar 
of  an  action,  a  clause  is  sometimes  inserted,  when  there  is  a 
mere  extension  of  the  time  for  payment,  that  the  agreement 
may  be  pleaded  in  bar  of  any  action,  if  the  creditor  shall 
molest  the  debtor; '7  but  such  a  provision  does  not  apply  to 
any  action  brought  to  recover  the  composition  money,  or  to 
enforce  any  trust  created  to  secure  the  payment  thereof.""® 

Although  the  validity  of  the  agreement  is  founded  upon 
the  mutuality  of  the  contract  between  the  creditors,  yet  it  is 
not  essential  that  there  shall  be  a  clause  that  each  of  the 
creditors,  in  consideration  of  the  agreement  therein  con- 
tained, on  the  part  of  the  others,  agrees  with  the  others,  and 
also  with  the  debtor,  to  receive  the  composition  money  in  full 
satisfaction  of  his  debt;  for  the  agreement  between  the 
creditors  will  be  legally  inferred  from  an  instrument  in  which 
each  relinquishes  a  part  of  his  demand.'^  When  the  agree- 
ment, upon  its  face,  shows  that  it  is  the  joint  act  of  the  sub- 
scribers, the  mutuality  between  them  is  not  destroyed,  be- 
cause the  clause  containing  the  release  provides  that  each 
severally  releases  his  debt.3°  Sometimes  the  release  is  joint, 
but  it  is  more  commonly  several.  It  must,  nevertheless,  be 
several  in  all  cases,  whatever  may  be  the  nature  of  the  obli- 
gation ;  for  each  creditor  can  only  release  his  own  debt. 

If  a  creditor,  at  the  time  of  affixing  his  signature  to  a 
composition  agreement,  does  not  think  that  its  provisions  are 
sufficient  for  his  protection,  he  has  the  right  to  annex  to  it 
any  condition  that  he  deems  proper,  and  such  condition 
thereby  becomes  a  part  of  the  contract  between  him  and 

refused  to  execute  a  release.  Butler  v.  Rhodes,  i  Esp.  236 ;  s.  <*.,  Peake,  238 
Bartleman  v.  Douglass,  I  Craach  C.  Ct.  450.  It  is  also  in  accordance  with 
the  effect  given  to  such  provisions  in  Cork  v.  Saunders,  i  Barn  &  Aid.  50; 
Tatlock  V.  Smith,  6  Ring.  339;  s.  c,  3  Man.  &  Pol.  3/6.  In  Tuckerman  v. 
Newhall,  17  Mass.  581,  a  covenant  that  the  creditors  will  receive  the  dividends 
in  satisfaction  of  their  demands,  and  "will  forever  release"  the  debtors  from 
all  further  claims,  was  construed  as  a*present  release. 

»7  Gibbcns  v.  Vouillon,  8  C.  B.  483;  s,  c,  7  D.  &  L.  266. 

^  O'Brien  v.  Osborne,  lo  Hare  92. 

*9  Renard  v.  Tuller,  4  Bosw.   107 ;   Horstman  v.  Miller,  35  N.  Y.  Superior 
Ct.  429. 

3<*  Hortsman  v.  Miller,  35  N.  Y.  Superior  Ct.  29. 

VOL.  4,  NO.  5—43 
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the  debtor,  and  is  binding  upon  both.^*  Whether  the  debtor 
should  sign  the  composition  agreement,  depends  upon  the 
character  of  its  provisions.  If  it  is  a  release  in  prasenti, 
without  any  obligation  to  be  performed  by  the  debtor  at 
some  future  time,  he  need  not  sign  it. 3'  But  if  it  contains 
stipulations  to  be  performed  by  the  debtor  at  some  subse- 
quent time,33  or  transfers  an  interest  in  land,^*  he  should 
sign  it. 

If  a  firm  is  a  creditor,  one  partner  may  sign  the  agreement 
with  the  firm-name,  although  it  is  under  seal ;  for  a  partner 
has  authority  to  compromise  a  debt  due  to  the  firm,  and  a 
release  by  him,  under  seal,  in  the  name  of  the  firm,  is  bind- 
ing on  all  the  partners.^^  But  if  the  composition  agreement 
merely  contains  a  covenant  not  to  sue,  the  mere  signature  of 
one  partner  will  not  discharge  a  debt  due  to  the  firm  ;  for  such 
a  covenant  is  only  permitted  to  operate  as  a  release  in  actions 
between  the  covenantor  and  covenantee  alone.^^  If  a  cred- 
itor represents  that  another  is  the  owner  of  the  claim,  and 
the  debtor,  acting  upon  that  representation,  makes  a  compo- 
sition with  the  latter,  the  creditor  is  estopped  from  setting 

3'  Lewis  V.  Jones,  4  Barn.  &  Cress.  506 ;  Magee  v.  Kast,  49  Cal.  141 ;  Rich- 
ardson V.  Pierce,  119  Mass.  165;  Gamier  v.  Papin,  30  Mo.  243. 

3^  Townsend  v.  Newell,  22  How,  Pr.  164;  Eaton  v.  Lincoln,  13  Mass.  424. 

33  In  Le  Page  v.  McCrea,  i  Wend.  164,  the  object  of  the  agreement  between 
the  debtors,  who  were  partners,  and  their  creditors,  was  to  sever  the  joint 
liability,  so  that  each  should  be  individually  liable  for  a  moiety  of  the  debt 
The  instrument  contained  a  covenant  that  each  for  himself,  and  not  jointl\, 
took  upon  himself,  individually,  a  moiety  of  the  partnership  debt,  and  a^eed 
to  pay  each  the  one-half,  and  not  to  set  up  their  joint  liability,  in  law  or  equity. 
The  debtors  omitted  to  sign  the  agreement,  and  it  was  held  that  the  liability  was 
not  severed.  In  Hosack  v.  Rogers,  2$  Wend.  313,  the  junior  partners  were 
released,  and  the  senior  partner  covenanted  to  pay  the  balance  of  the  debts. 
He  was  held  liable  upon  the  covenant. 

34  Alchin  V.  Hopkins,  I  Bing.  N.  C.  99. 

35  Beach  v.  OUendorf,  i  Hilt.  41  ;  Smith  v.  Stone,  4G.  &  J.  310;  Hawkshaw 
V.  Parkins,  2  Swanst.  539;  Teede  v.  Johnson,  11  Exch.  840;  Halsey  v.  Whit- 
ney, 4  Mason,  206.  In  such  a  case  it  has  been  held  that  the  partner  who 
signs  the  agreement  may  sue  alone  upon  a  covenant  contained  therein  on  the 
part  of  a  surety,  to  guarantee  the  payment  of  the  composition  money.  Metcalfe 
V.  Rycroft,  6  M.  &  S.  75. 

36  Walmsley  v.  Cooper,  ii  Ad.  &  E.  216. 
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up  his  claim.37  When  a  creditor  signs  a  composition  agree- 
ment, he  enters  into  a  contract  with  the  debtor  and  with 
the  other  creditors,  and  consequently  cannot,  by  any  act  on 
his  part  alone,  rescind  the  agreement,  or  withdraw  from 
it.  As  all  the  creditors  together  have  only  the  power  that 
each  has  separately,  they  cannot,  by  a  contract  among  them- 
selves, annul  the  agreement  with  the  debtor.  In  this  partic- 
ular there  is  no  distinction  between  an  absolute  agreement 
and  a  conditional  agreement ;  for,  if  the  agreement  is  condi- 
tional, the  debtor  has  the  specified  time,  if  any  is  specified ; 
and,  if  not,  then  a  reasonable  time  to  comply  with  the  terms 
of  the  condition.^  But  the  protection  afforded  by  a  compo- 
sition agreement  is  personal  to  the  debtor  himself,  and  he 
may,  therefore,  allow  a  creditor  to  withdraw  his  signature 
openly  at  any  stage  in  the  progress  of  the  arrangement.^* 
If  the  agreement  is  conditional,  the  withdrawal  may  be  made 
by  striking  out  the  signature  before  the  debtor  has  complied 
with  the  terms  of  the  condition,  although  the  instrument  is 
under  seal,  for  the  whole  matter  is  still  incpmplete.39     In 

37  Blair  v.  Wait,  69  N.  Y.  113;  s,  r„  14  N.  V.  Sup.  Ct.  477. 

3®  In  Anstey  v.  Marden,  i  Bos.  &  P.  N.  R.  124.  the  creditor  was  held  lo 
the  agreement,  but  Mansfield,  C.  J.,  said:  ''The  plaintiff  thought  proper, 
first,  to  deny  his  agreement,  and  then  to  insist  on  his  right  to  change  his  mind 
and  refuse  to  execute  the  deed.  He  had  a  right  to  change  his  mind,  but  in 
point  of  morality  and  sound  honesty  his  conduct  was  extremely  bad."  In 
Reay  v.  Richardson,  2  C,  M,  &  R.  422,  Lord  Abinger,  C.  B.,  said :  **  I  am  by 
no  means  prepared  to  say  that,  if  several  creditors  were  to  sign  an  agreement 
for  a  composition  on  the  faith  of  the  others  coming  in,  and  they  afterwards 
repented  before  the  others  came  into  the  arrangement,  it  would  still  be  binding 
on  them,  and  that  there  could  be  no  iocus  paenitentia  for  them."  In  Gardner 
V.  Lewis,  7  Gill,  377,  the  creditor  was  held  to  the  agreement,  but  the  court 
said  :  '*  It  is  surely  binding  until  notice  is  given  to  all  others  really  interested 
that  the  party  who  promised  is  no  longer  to  be  bound.  How  else  is  such 
business  to  be  transacted  ?  How  is  any  one  of  the  parties  to  know  whether  he 
is  yet  bound  or  not  bound,  if  any  one  has  the  right,  without  notice,  to  absolve 
himself  from  his  promise,  and  to  act  in  direct  violation  of  it."  In  Fellows  v. 
Stevens,  24  Wend.  294  the  contract  was  to  be  binding  as  soon  as  creditors  to 
the  amount  of  two-thirds  of  the  total  of  his  business  debts  would  accept  the 
proposal.  A  creditor  who  had  signed  the  agreement  was  allowed  by  the  debtor 
to  strike  out  his  signature  before  the  requisite  proportion  had  accepted,  and  he 
was  held  to  be  no  longer  bound. 

39  Fellows  V.  Stevens,  24  Wend.  294. 
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such  case  it  is  not  necessary  that  the  other  creditors  shall  be 
notified  of  the  withdrawal,  for  the  debtor  alone  has  the 
power  to  remit  a  creditor  to  his  original  remedy.*** 

The   debtor,  in   seeking  to  effect  a  composition,    makes 
an  appeal  to   the  liberality  of  his  creditors  to  relieve   him 
from   his   difficulties,  by   giving   up    a   part  of  their  debts, 
and  he  is,  therefore,  bound  by  every  consideration  of  moral- 
ity and  justice  to  deal  with  them  fairly  and  truthfully.      This 
is  especially  true  in    regard  to  any  representation,    either 
express  or  implied,  as  to  the  condition  of  his  affairs.     He 
is  a  guasi'trxistee  for  them,  and  under  an  obligation  to  apply 
all  his  property  faithfully  to  pay  his  debts ;  and  it  is  their 
right  to  have  it  so  applied.     He  alone  has  full  knowledge  of 
the  condition  of  all  his  affairs,  and  they  are  obliged  to  rely 
greatly  upon  his  statements  ;  for  the  negotiation  is  conducted 
while  he  retains  the  control  of  his  property.     If  the  debtor, 
therefore,  misrepresents  or  suppresses  any  material  fact  in 
the  statement  of  his  affairs,  either  as  to  the  amount  of  his 
property  or  the  amount  of  his  indebtedness,  the  composi- 
tion agreement  is  void.*'     A  debtor  is  not  allowed  to  excite 
the  fear  of  his  creditors  that  all  will  be  lost,  by  representing 
himself  to  be  insolvent  when  he  is  able  to  pay  all,  or  nearly 
all,  his  liabilities,  and  thus,  by  a  dishonest  trick,  draw  them 
into  taking  a  part  of  what  is  due  them  for  the  whole.**     He 
cannot,  therefore,  derive  any  protection  from  a  discharge 
which  is   obtained   by   misrepresenting   the  amount  of  his 
assets.^     But  a  misrepresentation,  in  order  to  render  the 
agreement  void,  must  be  made  before,  or  at  the  time  of,  its 
execution,  and  not  at  some  subsequent  time.** 

4®  Fellows  V.  Stevens,  24  Wend.  294. 

4'  Devon  v.  Ham,  17  Ind.  172;  Stafford  v.  Bacon,  i  Hill.  532;  j.  r.,  25 
Wend.  384;  Dolson  v.  Arnold,  10  How.  Pr.  528;  Huntington  y.  Clark,  39 
Conn.  540. 

4a  Seving  v.  Gale,  28  Ind.  486;  Carter  v.  Connell,  i  Whart.  392;  Hcftcr  v. 
Cahn,  73  111.  296. 

43  Seving  v.  Gale,  28  Ind.  486;  Jackson  v.  Hodges,  24  Md.  468;  Irving  v. 
Humphrey,  Hopk.  284;  Elfelt  v.  Snow,  2  Sawyer,  94;  Armstrong  v.  Me- 
chanics' National  Bank,  6  Biss.  520;  Wcnham  v.  Fowle,  3  D.  P.  C.  43, 

44  Elfelt  V.  Snow,  2  Sawyer,  94. 


COMPOSITION    AT   COMMON    LAW.  659 

The  use  of  deception  or  unfair  dealing  is  as  fatal  to  the 
validity  of  the  agreement  as  an  actual  misrepresentation  ;  for 
the  debtor,  in  these  transactions,  is  held  to  entire  good  faith 
in  his  conduct.  He  will  not,  therefore,  be  protected  if  he 
has  previously  made  a  conveyance  of  a  part  of  his  property — 
ostensibly  for  a  good  and  valuable  consideration,  but,  in  re- 
ality, upon  a  secret  and  fraudulent  trust  for  himself.**  The 
mere  fact  that  the  creditors,  in  such  a  case,  make  an  exami- 
nation for  themselves  is  immaterial,  unless  they  thereby  as- 
certain sufficient  facts  concerning  the  conveyance  to  show 
that  it  is  void/^  But  if  the  creditors,  with  full  knowledge  of 
all  the  facts  relative  to  it,  enter  into  the  composition,  they 
cannot  afterwards  avoid  it  on  that  ground.*^ 

An  implied  representation  is  sometimes  as  fatal  as  an  act- 
ual misrepresentation ;  for  a  debtor  has  no  right  to  withhold 
information  which  he  is  bound,  in  good  faith,  to  impart.  If  the 
creditors  voluntarily  consent  to  take  into  consideration  only 
a  portion  of  the  property, the  composition  will  be  valid;  but 
if  the  impression  on  their  minds  is  that  he. has  no  other  prop- 
erty, and  he  purposely  leaves  them  to  act  under  this  false 
impression,  then  the  composition  is  void,  although  no  ques- 
tion is  asked  concerning  his  property;*®  for  the  parties  deal 
upon  the  understanding  that  the  debtor  has  no  other  prop- 
erty than  that  which  is  shown. 

A  misrepresentation  as  to  the  amount  of  a  debt  is  as  fatal 
as  a  misrepresentation  as  to  the  amount  of  the  assets.  If  the 
debtor,  therefore,  exaggerates  the  amount  of  the  debt  due  to 
a  creditor,*^  or,  having  a  dormant  partner,  conceals  that  fact 
and  puts  him  on  the  list  as  a  creditor,  he  thereby  renders  the 
composition  void.*** 

The  mere  fact  that  the  debtor  expects  to  have  something 

45  Richards  v.  Hunt,  6  Vt.  251  ;  Reynolds  v.  French,  8  Vt.  85. 
4^  Richards  v.  Hunt,  6  Vt.  251. 

47  Clarke  v.  White,  12  Pet.  178;  Phettiplace  v.  Sayles,  4  Mason,  312. 

48  Vine  V.  Mitchell,  i  Man.  &  R.  337. 

49  Irving  V.  Humphrey,  Hopk.  284. 

50  Carter  v.  Connell,  i  Whart.  392. 
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left  after  paying  the  composition  money  will  not  vitiate  the 
composition  agreement,  in  the  absence  of  concealment  or 
misrepresentation.  Experience  proves  that  the  debtor  can 
settle  his  affairs  more  advantageously  than  any  one  else,  and 
the  creditors,  in  making  the  settlement,  usually  make  some 
allowance  as  a  compensation  for  his  trouble ;  for  they  gener- 
ally get  more  in  this  way  than  they  can  in  any  other.^' 

A  misrepresentation  of  any  material  fact  will  avoid  the 
composition,  although  it  does  not  pertain  to  the  debts  or 
assets.     If  the  debtor,  therefore,  obtains  the  signature  of  a 
creditor  by  falsely  stating  that  all  the  creditors  will  sign  the 
agreement  if  he  will,5»  or  that  the  other  creditors  have  ac- 
cepted the  same  terms,53  or  by  misrepresenting  his  property 
where  he  obtains  a  composition  by  a  surrender  of  property,** 
the  creditor  is  not  bound  by  the  agreement.      The  repre- 
sentation, however,  to  have  this  effect,  must  be  a  representa- 
tion of  a  fact,  and  not  of  a  matter  of  law.     The  creditor,  there- 
fore, will  be  bound,  although  the  debtor  erroneously  stated 
that  the  agreement  would  not  release  a  surety.ss  or  would 
not  be  binding  unless  all  the  creditors  signed  it.s*     If  the 
debtor  gives  security  to  a  surety  who  becomes  responsible 

5'  Renard  v.  Tuller,  4  Bosw.  107. 

5*  Cooling  V.  Noyes,  6  Term  Rep.  263. 

53  Whiteside  v.  Hyman,  17  N.  Y.  Sup.  Ct.  218.  In  Argall  v.  Cook,  43 
Conn.  160,  there  was  not  a  representation  that  he  had  settled  with  others  on 
the  same  terms,  but  a  promise  to  do  so,  and  a  breach  of  the  promise  was  not  a 
fraud.  In  Bartlett  v.  Blaine,  83  III.  25,  the  debtor  obtained  a  signature  upon 
a  statement  that  "no  person  has  received,  or  shall  receive,  any  other  compen- 
sation in  the  premises,  directly  or  indirectly."  At  the  time  when  this  statement 
was  made,  the  debtor  had  given  his  note  to  an  agent  of  another  creditor,  to 
induce  him  to  procure  the  signature  of  his  principal.  But  the  note,  being 
within  the  rule  against  secret  preferences,  was  void,  and  it  was  held  that  there 
was  no  misrepresentation,  and  the  composition  agreement  was  deemed  to  be 
valid.  The  decision  must  be  construed  according  to  the  facts  as  presented  and 
the  shape  in  which  the  case  was  brought.  If  the  creditor,  instead  of  relying 
on  the  misrepresentation,  had  relied  upon  the  giving  of  the  note  as  a  fraud  in 
itself,  a  different  case  would  have  been  presented. 

54  Pierce  v.  Wood,  23  N.  H.  519. 

55  Lewis  V.  Jones,  4  Barn.  &  Cress.  506. 

56  /iid. 
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for  the  payment  of  the  composition  money,  the  concealment 
of  this  fact  from  the  creditors  will  not  vitiate  the  agreement.*' 
If  the  debtor  employs  an  agent  to  effect  a  composition  for 
liim,  it  is  his  duty  to  inform  the  agent  of  the  true  condition 
of  his  affairs,  so  that  he  may  speak  truly,  if  he  speaks  at  all ; 
a.nd  if  he  does  not,  he  cannot  have  the  benefit  of  an  agree* 
ment  obtained  by  a  misrepresentation,  although  the  agent  acts 
in  good  faith,  and  is  ignorant  of  the  truth  at  the  time  when  he 
makes  the  statement ;  for,  if  the  law  were  otherwise,  a  debtor 
could  cheat  and  deceive  his  creditors  with  impunity,  by  means 
of  honest,  but  conventionally  ignorant,  agents.*®     If  the  com- 
position is  made  on  behalf  of  a  firm,  a  misrepresentation  by 
one   partner  in   effecting  a  settlement  will  affect  the  firm, 
although  the  other  partner  has  not  the  slightest  connection 
with,  knowledge  of,  or  participation  in,  the  fraud ;  for  the 
statement  is  made  in  securing  a  settlement  of  debts  due  by 
the  firm,  and  is  strictly  an  act  done  in  the  course  of  the 
partnership  business.^    There  is  no  distinction,  in  this  re- 
spect, between  a  misrepresentation  as  to  firm  property  and  a 
misrepresentation  as  to  the  individual  property  of  the  other 
partner,  if  the  property  is  given  to  the  creditors  in  satisfac- 
tion of  their  debts. 

If  the  debtor  obtains  the  signature  of  a  creditor  by  giving 
him  a  secret  preference,  the  composition  agreement  is  void 
as  to  all  the  other  creditors  who  are  not  parties  to  the  trans- 
action. He  professes,  by  the  terms  of  the  agreement,  to 
deal  upon  equal  terms  with  all  the  creditors  who  enter  into 
the  settlement ;  and  each,  in  accepting  the  terms,  is  influenced 
to  a  greater  or  less  extent  by  the  judgment  of  the  others. 
Each  creditor,  therefore,  has  a  right  to  insist  that  the  con- 
currence of  the  others  shall  be  obtained  by  fair  means,  and 
when  the  debtor  induces  a  creditor  to  assent  to  the  arrange- 
ment, by  giving  him  a  secret  preference  over  the  others,  he 
is  guilty  of  a  breach  of  good  faith  towards  them  ;  for  it  must 
be  presumed  that  they  would  not  have  assented  to  the  com- 

57  Leake  v.  Young,  5  El.  &  Bl.  955. 

58  Elfelt  V.  Snow,  2  Sawyer,  94;   Hefter  v.  Cahn,  73  111.  296. 

59  Pierce  v.  Wood,  23  N.  H.  519. 
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position  if  they  had  known  of  the  secret  preference.  This 
violation  of  good  faith  is  such  a  fraud  upon  them  as  vitiates 
the  whole  agreement.^  As  no  one,  however,  can  predicate 
fraud  of  facts  which  have  his  assent  upon  a  full  knowledge 
of  them,  the  agreement,  even  in  such  a  case,  is  binding  upon 
the  creditor  who  receives  the  secret  preference,*'  and  upon 
any  creditor  who  receives  his  composition  money  with 
knowledge  of  it.*'  The  principle  of  law  which  renders  an 
agreement  void  on  account  of  a  secret  preference  applies 
only  to  those  cases  where  a  creditor  has  been  thereby  induced 
to  sign  it.  Therefore,  if  the  agreement  itself  does  not  re- 
quire the  assent  of  all  the  creditors  before  it  can  become 
binding,  the  debtor  may  settle  with  those  who  do  not  sign  it, 
upon  such  terms  as  he  is  able,  without  releasing  the  others.^-* 
If  another,  without  the  knowledge  of  the  debtor,  gives  his 
note  to  a  creditor,  in  order  to  induce  him  to  sign  the  agree- 
ment, this  will  not  vitiate  the  composition,  although  the 
debtor  afterwards  pays  the  note ;  for  he  cannot  be  affected 
by  a  fraud  to  which  he  is  not  a  party .*♦  If  the  transaction, 
instead  of  being  a  composition,  is  merely  a  sale  and  as- 
signment of  the  debts,  a  creditor  cannot  sue  for  the  bal- 
ance of  his  debt,  although  others,  upon  the  sale  of  their 

claims,  receive  more  than   he  does   upon  the  sale  of  his 
claim.*s 

A  creditor  cannot  be  compelled,  either  at  law  or  in  equity, 
to  unite  with  other  creditors  in  a  composition  with  a  debtor. 
If  he  does  so,  he  acts  voluntarily,  and  is  held  to  the  observ- 
ance of  entire  good  faith  towards  them.  This  obligation 
rests  upon  sound  policy  and  the  clearest  principles  of  equity, 

***  Kahn  v.  Gumberts,  9  Ind.  430;  Dauglish  v.  Tennant,  Law  Rep.  2  Q.  B. 
49;  Partridge  v.  Messer,  80  Mass.  180;  Stuart  v.  Blum,  28  Penn.  225;  Cob- 
Icigh  V.  Pierce,  32  Vt.  788;  Crandall  v.  Cochran,  3  T.  &  C.  203;  Hefter  v. 
Cahn.  73  III.  296.     Contra :    Page  v.  Carter,  16  N.  H.  254. 

*»  Mallalieu  v.  Hodgson,  16  Q.  B.  689;  Ex  parte  Oliver,  4  De  G.  &  Sm. 
354;  Lothrop  V.  King,  62  Mass.  384;  Blair  v.  Wait,  69  N.  Y.  113. 

^  Cobleigh  v.  Pierce,  32  Vt.  788. 

*3  Kenard  v.  Tuller,  4  Bosw.  107. 

^4  Babcock  v.  Dill,  43  Barb.  577. 

*S  Goldenbergh  v.  Hofifman,  69  N.  Y.  322;    j.  ^.,  14  N.  Y.  Sup.  Cl  324, 
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commercial  morality,  and  fair  dealing.     When  he  enters  into 
the  arrangement,  he  bargains  with  them  for  an  equality  of 
benefit  and  a  mutuality  of  security,  and  any  secret  stipula- 
tion whereby  he  obtains  an  advantage  over  them  is  a  breach 
of  good  faith  towards  them.     It  operates  as  a  fraud  upon 
them,  through  the  concealment  of  a  fact  which  it  is  material 
for  them  to  know,  and  the  knowledge  of  which  might  pre- 
vent them  from  assenting  to  the  composition.     If  they  sign 
on  the  faith  of  his  signature,  they  are  lured  by  false  appear- 
ances.    If  the  advantage  consists  in  a  promise  by  the  debtor 
to  pay  a  part  of  the  debt  in  the  future,  it  is  inconsistent  with 
the    discharge  of  the  debtor  from  his  entire  indebtedness, 
and,  if  allowed,  would  defeat  the  object  which  led  them  to 
sign  the  agreement.     The  law,  therefore,  prohibits  all  secret 
stipulations  on  the  part  of  a  creditor  for  any  advantage  over 
the  others.^     A  composition  is  necessarily  ubeitimcs  fidei,  and 
no  stipulation  which  would  be  material  for  them  to  know 
can  be  sustained  if  it  is  withheld   from   their  knowledge.^ 
It  is  immaterial  whether  the  stipulation  is  oral  or  in  writing.*® 
If  the  stipulation  is  a  part  of  the  transaction  by  which  the 
composition  is  effected,  it  is  fraudulent,  whether  it  is  given 
before  *=>  or  after  the  signing  of  the  agreement.^**     The  re- 
fusal of  a  creditor  to  sign  until  he  obtains  the  advantage 
will  not  aid  him,  for  his  signature  brings  him  within  the  obli- 

^  Cockshott  V.  Bennett,  2  Term  Rep.  763;  Jackson  v.  Lomas,  4  Term 
Rep.  166;  Fawcett  v.  Gee,  3  Anst.  910;  Crandall  v.  Cochran,  3  T.  &  C.  203; 
Patterson  V.  Boehm,  4  Penn.  507;  Carroll  v.  Shields,  3  E.  D.  Smith,  466; 
Lothrop  V.  King,  62  Mass.  382;  Case  v.  Gerrish,  32  Mass.  49;  Townsend  v. 
Newell,  22  How.  Pr.  164;  Hughes  v.  Alexander,  5  Diier  488;  Ramsdell  v. 
Egerton,  49  Mass.  227;  Lawrence  v.  Clark,  36  N.  Y.  128;  Spurrett  v.  Spiller, 
I  Atk.  105 ;  Constantein  v.  Blache,  i  Cox,  287 ;  Estabrook  v.  Scott,  3  Ves. 
456;*  Middleton  v.  Lord  Onslow,  i  P.  Wms.  768;  Jack  man  v.  Mitchell,  13  Ves. 
581. 

^  Britten  v.  Hughes,  5  Bing.  460. 

^  Lothrop  V.  King,  62  Mass.  382. 

^  Harvey  v.  Hunt,  119  Mass.  279;  Bean  v.  Brookmire,  2  Dill.  108;  Hefter 
V.  Cahn,  73  111.  296. 

7«  Carroll  v.  Shields,  4  E.  D.  Smith,  466;  Hughes  v.  Alexander,  5  Duer, 
488;  Gilmour  v.  Thompson,  49  How.  Pr.  198;  Turner  v.  Hoole,  D.  &  R.  N. 
P.  27 ;  Cecil  v.  Plaistow,  i  Anst.  202 ;  Tuck  v.  Took,  9  Barn.  &  Cress.  437 ; 
f.  r.,  12  Moore,  435 ;  s,  c,  4  Bing.  224 ;  s.  r.,  4  Man.  &  R.  393.   * 
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gation  of  the  law/*  The  fact  that  he  signs  last  will  not  re- 
lieve him,  for  the  obligation  binds  the  last  signer  with  as 
much  force  as  it  does  the  first.'*  As  the  object  of  the  law  is 
not  merely  to  secure  an  equal  distribution  of  the  assets 
among  the  creditors,  but,  also,  to  compel  the  observance  of 
good  faith  among  them  in  such  transactions,  a  secret  stipu- 
lation for  a  preference  is  fraudulent,  although  the  money  is 
to  be  paid  by  a  third  party .'3  For  the  same  reason,  a  secret 
stipulation  for  a  preference  to  be  paid  by  the  debtor  him- 
self is  fraudulent,  although  the  composition  money  is  to  be 
paid  by  another. '* 

Any  material  variation  from  the  terms  of  the  composition 
agreement  is  deemed  an  advantage,  for  a  creditor  who 
secretly  stipulates  for  different  terms  is  presumed  to  do  so 
because  they  are  more  beneficial.  A  creditor,  therefore,  is  not 
permitted  to  secretly  stipulate  for  more  than  the  others  receive, 

7'  Pinneo  v.  Higgins,  12  Abb.  Pr.  334;  Townsend  v.  Newell,  22  How.  Pr. 
164;  Bean  v.  Brookmire,  2  Dill.  108. 

7»  Knight  V.  Hunt,  5  Bing.  32;  s.  c,  3  Moore  &  P.  18;  Pinneo ▼.  Higgins, 
12  Abb.  Pr.  334;  Patterson  v.  Boehm,  4  Penn.  507;  Beany.  Amsinck,  10 
Blatchf.  361 ;  Van  Brunt  v.  Van  Brunt,  3  Edw.  14. 

73  Knight  V.  Hunt,  5  Bing.  432  ;  s.  c,  3  Moore  &  P.  18;  Bryant  v.  Christie, 
I  Stark.  329;  Coleman  v.  Waller,  3  Y.  &  J.  212;  Frost  v.  Gage,  85  Mass. 
560;  Hefter  v.  Cahn,  73  111.  296;  Daugleish  v.  Tennant,  Law  Rep.  2  Q-  B, 
49.  In  Knight  v.  Hunt,  5  Bing.  432  (j.  c,  3  Moore  &  P.  18),  the  debtors 
brother  offered  to  give  a  creditor  coal  to  the  amount  of  ;f  150  if  he  would  sign 
the  agreement,  which  offer  he  accepted  and  signed.  This  stipulation  was  held 
fraudulent,  and  Best,  C.  J.,  said,  **  one  question  always  is,  whether  the  judg- 
ment of  the  creditors  has  been  influenced  by  the  supposition  that  all  are  to  suf- 
fer in  the  same  proportion."  In  Bryant  v.  Christie,  I  Stark.  329,  a  guarantor 
agreed,  secretly,  to  pay  the  residue  of  the  debt,  and  the  creditor  thereupon 
signed  the  composition  agreement.  It  was  held  that  he  could  not  recover  on 
a  bill  accepted  by  the  debtor  to  reimburse  him  for  the  residue  so  paid  to  the 
creditor.  In  Frost  v.  Gage,  85  Mass.  560,  the  debtor's  son,  who  was  a  creditor, 
secretly  promised  to  give  another  creditor  his  share  of  the  dividend  and  a  note 
for  a  further  amount  as  compensation  for  his  services  in  procuring  the  signa- 
tures of  other  creditors,  and  the  promise  was  held  fraudulent.  In  Hefter  v. 
Cahn,  73  111.  296,  the  debtor's  agent  sent  a  third  party  to  a  creditor,  who  ob- 
tained the  latter's  signature  by  giving  his  note  for  the  balance.  This  note  wu 
paid  at  maturity,  and  the  agent  reimbursed  him  out  of  his  own  funds.  This 
secret  arrangement  was  held  fraudulent. 

74  Breck  v.  Cole,  4  Sandf.  79. 
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whether  secured  ^^  or  unsecured,'*  or  for  security  for  the  same 
amount  as  the  others  receive  when  the  payment  of  the  com- 
position to  them  is  to  be  unsecured,^'  or  for  payment  of  the 
same  amount  at  an  earlier  time  than  that  fixed  for  paying 
them,'®  or  for  payment  of  a  less  sum,  in  cash,  when  the  pay- 
ments to  them  are  to  be  on  time.'^     If  a  creditor  keeps  silent, 
at  a   meeting  of  creditors,  when  it  is  stated  that  he  has  en- 
tered  into  a  composition  with  the  debtor  at  a  certain  rate, 
and  the  other  creditors  grant  him  a  letter  of  license,  on  the 
faith   of  the  statement,  an  agreement  for  a   higher  rate  is 
deemed  a  secret  preference  within  the  prohibition,  although 
that  is  the  real  contract  between  them.^     If  the  composition 
agreement  is  absolute,  a  creditor  is  not  allowed,  at  the  time 
of  signing  it,  to  secretly  stipulate  that  it  shall  be  operative 
only  in  case  all  the  creditors  join  in  it.®' 

A  secret  stipulation  for  a  preference  is  void  because  it  is 
fraudulent,  and  it  cannot,  therefore,  be  aided  by  the  fact  that 
it  is  given  for  a  valuable  consideration.  It  has  accordingly 
been  held  to  be  void  although  it  is  given  in  consideration  of 
the  surrender  of  securities  held  by  the  creditor,®"  or  in  con- 
sideration of  the  services  of  the  creditor  in  obtaining  the 
signatures  of  other  creditors,®^  or  to  compensate  the  creditor 
for  becoming  surety  for  the  payment  of  the  composition  to 
the  other  creditors.®^ 

75  Pfleger  v.  Browne,  28  BeaV.  391 ;  O'Shea  v.  Collier  White  Lead  and  Oil 
Co.,  42  Mo.  397 ;  Feldman  v.  Gamble.  26  N.  J.  Eq.  494. 

76  Townsend  v.  Newell.  22  How.  Pr.  164. 

77  Leicester  v.  Rose.  4  East,  372;  Ex  parte  Sadler,  15  Ves.  52;  Coleman 
V.  Waller,  3  Y.  &  J.  212;  Pinneo  v.  Higgins,  12  Abb.  Pr.  334;  Stuart  v. 
Blum,  28  Penn.  225.  Contra :  Feise  v.  Randall,  6  Term  Rep.  146;  s,  c,  i  Esp. 
224. 

78  Smith  V.  Owens.  21  Cal.  11. 

79  Bean  v.  Amsinck,  10  Blatchf.  361. 
®°  In  r^Hoile.  12  W.  R.  1087. 

8»  Van  Bokkelen  V.  Taylor,  62  N.  Y.  105;  s.  c,  9  N.  Y.  Sup.  Ct.  158. 

®'  Coleman  v.  Waller,  3  Y.  &  J.  212  ;  Pfleger  v.  Browne,  28  Beav.  391 ; 
0*Shea  v.  Collier  White  Lead  and  Oil  Co.  42  Mo.  397;  Ex  parte  Sadler,  15 
Ves.  52. 

^^  Moses  V.  Katzenberger,  i  Handy,  46 ;  Eldridge  v.  Strong,  34  N.  Y.  Sup. 
Ct.  491 ;  Frost  v.  Gage,  85  Mass.  560. 

®4  Wood  V.  Barker,  Law  Rep.  I  Eq.  139. 
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A  party  who  is  in  the  employ  of  a  creditor,  at  a  regular 
salary,  is  within  both  the  reason  and  the  scope  of  the  prohi- 
bition against  secret  stipulations,  and  hence  is  not  permitted 
to  make  any  secret  contract  for  compensation  for  his  services 
in  obtaining  the  signatures  of  the  creditors  to  the  compoa- 
tion  agreement,  whether  his  principal  shares  in  that  com- 
pensation ®5  or  not,^  for  such  an  arrangement  tends  to  de- 
ceive them,  by  leading  them  to  think  that  he  is  acting  in 
the  interest  of  all  the  creditors,  and  urging  the  compositioo 
on  that  ground  alone,  while  he  is  secretly  retained  by  the 
debtor. 

As  a  creditor  has  the  absolute  right  to  refuse  to  enter  into 
a  composition,  he  has  the  right,  on  assenting  to  it,  to  make 
such  terms  as  he  deems  proper.  The  only  prohibition  is 
against  secret  stipulations,  for  they  are  deemed  to  be  a  vio- 
lation of  good  faith  towards  the  other  creditors.  He  may, 
therefore,  contract  for  any  advantage  which  he  desires,  if  he 
does  not  keep  it  secret,  but  makes  it  known  to  them ;  *' 
but  the  burden  is  on  him  to  prove  that  they  know  it,  if  there 
is  any  controversy.^  Such  a  contract  is,  therefore,  usually 
made  in  writing,  on  the  face  of  the  composition  agreement. 
As  the  prohibition  against  secret  stipulations  rests  upon  the 
duty  of  the  creditors  to  keep  faith  towards  each  other  when 
they  act  together,  it  has  no  application  to  a  case  where  they  I 
act  separately,  each  relying  upon  his  own  skill  and  vigilance  | 
to  obtain  the  best  terms  possible.^  Although  a  creditor 
signs  a  composition  agreement,  yet  if  he  is  not  a  party  to 
the  composition,  and  his  debt  is  not  to  be  compounded,  he 
may  take  security  for  his  debt  without  disclosing  the  fact  to 
the  other  creditors,  because  he  is  under  no  obligation  to 
them.9° 

A  composition  agreement  is  an  instrument  designed  to  be 

85  Eldridge  v.  Strong,  34  N.  Y.  Sup.  Ct.  491  ;  Bullene  v.  Blain,  6  Biss.  22. 

^  Bullene  v.  Blain,  6  Biss.  22. 

87  Jackman  v.  Mitchell^  13  Ves.  581. 

^^  Ex  parte  Sadler,  15  Ves.  52;   Mawson  v.  Stock,  6  Ves.  301. 

89  Clarke  v.  White,  12  Pet.  178;  Smith  v.  Stone,  4  G.  &  J.  310;  Smith  v. 
Salzman,  9  Exch.  535;  Kellogg  v.  Richards,  14  Wend.  1 16. 

90  In  re  Thorn,  2  Penn.  331. 
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executed  by  various  persons,  standing  in  various  relations, 
a^nd  having  various  kinds  of  claims  and  demands  against  the 
debtor.     The  person  who  draws  it  cannot,  from  the  nature 
of  the  agreement,  have  in  mind  the  situation  of  each  partic- 
ular debt,  and  of  each  and  all  the  creditors.     He,  therefore, 
draws  the  claims  so  as  to  meet  the  circumstances  common 
to  all  the  creditors.     In  construing  it,  the  intent  of  the  par- 
ties is  to  govern,  as  in  all  other  cases ;  but  that  intent  is  to  be 
ascertained  by  giving  to  it  such  an  interpretation  as  a  reason- 
able import  of  the  language  used  signifies.     General  words, 
though  the  most  broad  and  comprehensive,  are  to  be  limited 
to    a   particular  demand  where  it  manifestly  appears  from 
the  recital,  the  consideration,  and  the  nature   and  circum- 
stances of  the  several  demands  that  they  were  intended  to  be 
so  limited  by  the   parties.^'     On  the  other  hand,  general 
>vords  will  be  construed  to  extend  to  a  particular  demand 
where  a  reasonable  construction  of  the  whole  instrument, 
taken   together,   shows   that   they   were    intended    to    em- 
brace it.9» 

The  restriction  or  extension  of  the  operation  of  a  compo- 
sition agreement  is  a  matter  of  construction  only.  The 
intention  to  include  or  except  a  particular  debt  or  demand, 
where  general  words  are  used,  must  be  ascertained  from  the 
agreement  itself,  or  from  the  instruments  in  pari  materia 
which  contain  it.  Extrinsic  parol  evidence  is  not  competent 
to  prove  that  the  parties  intended  to  include '3  or  exclude  ^4 
a  particular  debt  or  demand,  contrary  to  the  plain  letter  of 
the  instrument.  But  parol  evidence  of  the  nature  of  the 
various  demands  is  competent,  for  the  provisions  of  the  in- 
strument must  be  construed  with  reference  to  the  subjects  on 
which  they  are  intended  to  operate.'s 

In   determining   whether   a   composition  agreement  em- 

9*  Gloucester  Bank  v.  Worcester,  35  Mass.  322 ;  Lipman  v.  Lowits,  78  111. 
252. 
9'  Averill  v.  Lyman,  35  Mass.  346. 

93  Rice  V.  Woods,  38  Mass.  30. 

94  Van  Brunt  v.  Van  Brunt,  3  Edw.  14 ;   Perry  v.  Armstrong,  39  N.  H.  583 ; 
Matlack's  Appeal,  7  Watts  &  S.  79. 

95  Rice  V.  Woods,  38  Mass.  30. 
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braces  or  excepts  a  particular  demand,  the  principle  of  law 
which  forbids  all  secret  stipulations  and  secret  reservations 
contrary  to  its  plain  import  has  an  important  influence 
When  creditors  enter  into  a  composition,  the  mutual  under- 
standing, unless  otherwise  expressed,  is  that  they  contract  on 
equal  terms  with  the  debtor,  and  any  creditor  who  desires 
to  make  special  terms  for  himself  must  do  so  in  clear  and 
unambiguous  language.  The  agreement  usually  provides 
that  the  composition  money  shall  be  received  in  full  satis- 
faction of  all  debts  or  demands.  If  a  creditor  signs  such  an 
agreement  without  specifying  the  amount  of  his  debt,  or 
limiting  its  general  words  in  any  way,  he  releases  his  whole 
debt,  whatever  the  amount  of  it  may  be.^^  If  he  has  two 
debts,  and  specifies  the  amount  of  one  only,  or,  having  one 
debt,  puts  down  only  a  part  of  it,  he  releases  his  whole 
claim,  unless  he  adds  something  more  to  limit  the  broad 
terms  of  the  instrument.^^     Any  other  construction  would 

96  Harrhy  v.  Wall,  I  Barn  &  Aid.  103 ;  s.  r.,  2  Stark.  195 ;  Daniel  v.  Saun- 
ders, 2  Chitty,  564.  In  Harrhy  v.  Wall,  i  Bam.  &  Aid.  103  (j.  c,  2  Stark. 
195),  the  agreement  contained  a  provision  for  a  release  of  all  demands.  The 
creditor  had  two  claims,  a  note  and  an  open  account.  When  he  signed  the 
agreement  he  would  not  specify  the  amount  of  his  debt,  and  afterwards  refused 
to  do  so.  Lord  EUenborough  said :  ''It  was  not  competent  to  him  to  carve 
out  his  claims  and  sign  for  a  part  only.  If  a  creditor  signs  a  deed  of  thh 
nature,  and  declines  to  specify  the  amount  of  the  debt  for  which  he  compounds, 
he  should  not  subscribe  his  name  in  an  unqualified  manner,  which  may  have 
the  effect  of  inducing  others  to  sign,  under  the  impression  that  he  has  com- 
pounded for  the  whole  of  his  demand.*'  In  Teede  v.  Johnson,  ii  Excfa.  840, 
the  release  was  of  all  debts.  A  partner  who  was  trustee  under  the  composition 
deed,  signed  it,  intending  to  do  so  only  in  his  character  as  trustee.  The  debt 
due  to  the  firm  was  held  to  be  discharged.  Martin,  B.,  said :  **  No  doubt  the 
intention  was  that  all  parties  who  were  creditors,  and  bound  by  the  deed, 
should  seal  and  sign  their  names  in  the  schedule,  opposite  to  the  sums  for 
which  they  claimed  to  be  creditors.  But  the  release  is  not  confined  to  the 
sums  so  set  down.  If  it  were,  a  creditor  might  have  omitted  his  debt,  and 
then  the  release  would  not  have  operated  to  discharge  it.  The  right  to  main- 
tain an  action  in  respect  of  a  debt  affected  by,  -but  not  included  in.  a  deed  of 
this  description  depends  on  a  different  principle  —  viz.:  that  all  parties  ought 
to  act  fairly  and  honestly  towards  each  other." 

97  Holmer  v.  Viner,  i  Esp.  131;  Cecil  v.  Plaistow,  i  Anst.  202;  Seager  v. 
Billington,  5  C.  &  P.  456;  Britten  v.  Hughes,  5  Bing.  460;  s.  r.,  3  Moore  & 
P.  77;  Margelson  v.  Aitken,  3  C.  &  P.  338;   Blackstone  v.  Wilson,  26  L.  J. 
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operate  as  a  fraud  upon  the  other  creditors,  by  misleading 
their  judgment.  When  they  see  a  sum  set  opposite  to  his 
name,  in  an  agreement  whereby  he  assumes  to  compound 
for  the  whole  of  his  demand,  they  have  a  right  to  believe 
that  the  sum  set  opposite  to  his  name  comprises  his  whole 
debt,  and  to  take  this  fact  into  consideration,  with  others,  in 

Exch.  229;  Bissett  v.  Burgess,  23  Beav.  278;  Russell  v.  Rogers,   10  Wend. 
474 ;  Van  Brunt  v.  Van  Brunt,  3  Edw.  14.     In  Cecil  v.  Plaistow,  i   Anst.  202, 
the  composition  was  not  to  take  less  than  the  whole  debt,  but  only  to  receive 
the  whole  sum  in  a  different  manner  and  at  different  times.     The  creditor  put 
down  only  a  part  of  his  debt,  in  order  to  induce  other  creditors  to  follow  the 
example.     It  was  held  that  his  signature  estopped  him  from  claiming  any  other 
debt  then  due  and  concealed.     Hotham,  B.,  said:    <<We  are  of  the  opinion 
that  the  defendant  is  precluded  now  from  making  this  demand.     It  has  often 
been  determined  that  where  there  is  a  composition  to  take  a  smaller  sum  than 
the  whole  debt,  a  creditor  signing  it  cannot  claim  any  other  debt  then  due  to 
him."     In  Holmer  v.  Viner,  i  Esp.  131,  the  agreement  contained  a  release  of 
all  demands.     The  creditor  had  an  open  account  and  two  bills  of  exchange. 
He   put   down   only  the   amount  of  the  open  account.     Lord  Kenyon  said 
**  that  it  was  not  to  be  allowed  that  a  party  having  several  demands  against 
an  insolvent  person  should  split  those  demands,  and  come  in  under  the  com- 
position deed  for  part,  and  sue  for  the  remainder  at  a  subsequent  time ;  that 
such  would  be  a  fraud  upon  the  other  creditors,  and  defeat  the  very  object  of 
the  composition,  which  was  intended  by  the  creditors  to  discharge  the  insolvent 
from  all  his  debts."     In  Britten  v.  Hughes,  5  Bing.  460  {s.  ^.,  3  Moore  &  P. 
77),  the  agreement  provided  for  a  release  of  all  demands.     The  creditor,  hold- 
ing two  bills  of  exchange  drawn  by  the  debtor,  put  down  the  amount  of  one 
only,  expecting  that  the  acceptor  would  pay  the  other.     When  the  acceptor 
failed  to  pay,  he  brought  suit  against  the  drawer.     Best,  C.  J.,  said  :    **  If  such 
a  reservation  could  be  made  with  the  consent  of  the  debtor,  it  would  be  a  fraud 
on  the  other  creditors,  as  calculated  to  mislead  their  judgment;  if  without  the 
consent  of  the  debtor,   it  would  be  a  fraud  against  him  also.''     In  Seager  v. 
Billington,  5  C.  &  P.  456,  the  creditor  had  two  claims,  one  against  the  debtor 
as  surety  on  a  note,  and  another  on  his  own  private  account.     At  the  meeting 
of  creditors  the  creditor  only  gave  in  the  latter  debt,  and  signed  the  agree- 
ment.    In  an  action  on  the  note,  Denman,  C.  J.,  said  :    *'  By  this  agreement 
the  creditors  who  sign  it  are  to  execute  a  general  release  to  the  defendant.     I 
think  it  is  an  answer  to  the  action."     In  Bissett  v.  Burgess,  23  Beav.  278,  the 
release  was  of  all  claims.     The  creditor,  having  put  down  a  certain  amount, 
sought  afterwards  to  set  up  another  claim.     It  was  held  that  the  release  in- 
cluded all  claims.     In  Russell  v.  Rogers,  10  Wend.  474,  the  release  was  of  all 
demands.     The  creditor,  in  fact,  had  two  demands,  but  was  ignorant  of  the 
existence  of  one.     He  put  the  amount  of  the  other  opposite  to  his  name.     Both 
claims  were  held  to  be  discharged.     In  Van  Brunt  v.  Van  Brunt,  3  Edw.  14, 
the  release  was  of  all  causes  of  action.     The  creditor  had  two  bonds,   one 
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determining  whether  or  not  they  will  enter  into  the  arrange- 
ment.     For    him   afterwards   to   set   up   a   concealed    debt 
would  be  a  violation  of  good  faith  towards  them.      The  mere 
fact  that  a  schedule  for  the  debts  is  annexed  to   the   agree- 
ment does  not  affect  its  construction  in   this    respect,  for 
the  use  of  the  schedule  is  not  to  enable,  but  to   prevent, 
the  creditor  from  bringing  forward  other  claims  than    those 
specified.9^     If  the  debt,  however,  was  created   through  the 
fraud  of  the  debtor,  and  the  creditor  signed  the   agreement 
in  ignorance  of  its  existence,  the  release   will  not  affect  the 
debt,  although  it  is  general  in  its  terms,  for  the  fraud,  in  such 
a  case,  lies  wholly  on  the  part  of  the  debtor,  and  not  on  the 
part  of  the  creditor.99     As  the  object  of  the  law  is  merely  to 
prevent  secret  reservations,  a  creditor  may  compound  for  a 
portion  of  his  debt,  by  proper  terms,  made  known  to  the 
other   creditors.***®     If  the  debtor,  in  part  payment  of  the 

secured  and  the  other  unsecured.  Both  were  held  to  be  discharged.  la 
Estabrook  v.  Scott,  3  Ves.  456,  the  creditor  put  down  only  a  part  of  his  debt, 
and  it  was  held  that  he  was  not  entitled  to  a  dividend  for  a  sum  above  that 
amount,  out  of  property  conveyed  to  secure  the  payment  of  the  compoMtiuo 
money,  until  the  composition  money  had  been  paid  to  the  others. 

98  Britten  v.  Hughes,  5  Bing.  460;  s.  r.,  3  Moore  &  P.  77;  Teede  v.  John- 
son, II  Exch.  S40;  Daniel  v.  Saunders,  2  Chitty,  594;  Russell  v.  Kogers,  10 
Wend.  474. 

99  Russell  v.  Rogers,  10  Wend.  474;  Pike  v.  Dickinson,  Law  Rep.  12  Eq. 
64;    J.  r.,  7  Ch.  61. 

.'***  Payler  v.  Humersham,  4  Mau.  &  Sel.  423;  Garnier  v.  Papin,  30  Mo. 
243:  Coddington  v.  Davis,  I  Comst.  186  ;  s.  c,  3  Denio,  16;  Deering  v.  Coc,  6 
Mo.  404 ;  Rice  v.  Woods,  38  Mass.  30.  In  Payler  v.  Homersham,  4  Mau.  &  .SeL 
423,  the  recital  in  the  release  was  that  the  debtor  was  indebted  to  the  crediton 
jn  the  sums  set  against  their  respective  names.  The  release  was  from  all  debts* 
The  creditor  had  two  claims,  one  against  the  debtor  alune,  and  the  other 
against  the  debtor  and  other  parties.  He  only  set  the  amount  of  the  first  op- 
posite to  his  name.  Bayley,  J.,  said:  *' There  is  no  doubt  but  a  particular 
recital  in  a  deed  will  restrain  the  general  words."  In  Britten  v.  Hughes. 
5  Bing.  460,  Best,  C.  J.,  in  referring  to  his  decision  in  Fennell  v.  Day, 
said  :  »•  I  only  decided  there,  on  the  authority  of  Payler  v.  Homersham,  that 
a  creditor  may,  where  other  creditors  are  not  kept  in  ignorance  of  the  fact, 
make  a  composition  for  a  portion  of  his  debts,  and  that  general  terms  in  a 
deed  may  be  restrained  by  particular  terms  in  the  same  instrument."  In 
Garnier  v.  Papin,  30  Mo.  243,  the  creditor,  at  the  time  of  signing,  limited  his 
signature  to  a  certain  sum,  and  the  limitation  was  held  good.     In  Coddington 


COMPOSITION    AT   COMMON    LAW.  67 1 

ooniposition  money,  gives  to  the  creditor  a  note  or  bill  of 
exchange,  on  which  he  is  endorser,  he  is  not  released  from 
liis  liability  as  endorser  unless  there  is  an  express  stipula- 
tion to  that  effect.'^' 

If  a  creditor  has  a  claim  against  the  debtor,  a  release  of 
the  debt  in  general  terms  will  only  discharge  the  balance 
that  may  remain  after  deducting  the  counter-claim ;  for  the 
debt,  in  common  parlance,  is  the  sum  that  is  due  upon  a  set- 
tlement  of  the  accounts.     Any   other  construction  would 
compel  the  creditor  to  pay  the  whole  of  his  debt,  while  he 
only  receives  a  portion  of  his  claim  against  the  debtor.'*"    A 
release  of  all  demands  will  discharge  the  debtor  from  liabil- 
ity   as  acceptor  on  a  bill  of  exchange  although   it  is  not 
due,  for  it  is  a  subsisting  demand. '°3     If  the  payee  of  a  note 
has  merely  put  it  into  the  hands  of  an  agent,  a  release  by 
him  will  discharge  the  maker  from  all  liability  on  the  note.**** 
But  if  the  payee  has  passed  it  to  a  bona-Jide  holder  for  a  val- 
uable consideration,   then  a  release  by  him  to  the  maker 
from  all  debts  and  sums  of  money  due  to  him  will  not  dis- 
charge the  maker  from  liability  to  him  thereon   if  he  subse- 
quently  pays   and  takes   up   the    note ;    for,    it   does    not 
embrace  a  cause  of  action  or  liability  that  may  arise  there- 
after—  '**5  a  release  from  all  debts   does  not  discharge  an 
endorser  from  liability  upon  a  note  not  yet  due,  for  the  lan- 

V.  Davis,  I  Comst.  186,  the  holder  and  endorser  of  a  note  signed  a  release,  in 
which  the  endorser  was  put  down  as  a  creditor  for  the  note.  It  was  held  that 
the  holder  did  not  thereby  release  the  note,  as  he  had  other  debts  upon  which 
the  release  could  operate.  In  Rice  v.  Woods,  38  Mass.  30,  the  release  was  of 
*'the  several  debts  and  sums  of  money  written  opposite  to  their  respective 
names  in  the  schedules  hereto  annexed,  and  all  actions,  claims,  and  demands 
on  account  thereof^  of  every  kind  and  nature  whatsoever."  It  was  held  that 
the  release  must  <*be  understood  to  apply  to  the  debts  designated  in  the  sched- 
ule, and  no  others."  How  far  the  principle  of  the  above  cases  applied  to  the 
agreement  in  Huntington  v.  Clark,  39  Conn.  540,  was  not  discussed  in  that 
case. 

'°^  Constable  v.  Andrew,  2  C.  &  M.  298 ;  j.  r.,  4  Tyr.  206. 

><»  Fazarkerley  v.  McKnight,  6  El.  &  Bl.  795. 

'^'S  Holmer  v.  Viner,  i  Esp.  131. 

»°4  Harrhy  v.  Wall,  I  Barn.  &  Aid.  103;  j.  f.,  I  Stark.  195. 

'°5  Lipman  v.  Lowitz,  78  111.  252. 
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guage  does  not  indicate  a  relinquishment  of  a  liability  bj 
reason  of  which  the  party  may  subsequently,  upon  tht 
occurrence  of  certain  events,  become  chargeable  as  a  debt- 
or.'"^ An  endorser  on  a  note  or  bill  of  exchange  which  is 
not  yet  due  has  no  present  demand  against  the  prior  parties, 
and  a  release  of  all  debts,  demands,  or  causes  of  actior 
will  not  affect  his  claim  if  he  is  compelled  subsequently  tc 
take  up  the  note  or  bill  of  exchange.'*^  The  claim  of  an 
endorser,  however,  against  the  prior  parties,  on  a  note  or  bill 
of  exchange  that  is  not  yet  due,  is  not  a  mere  possibilit)% 
but  a  certain  duty,  upon  a  condition  subsequent.  He  hasac 
existing  right,  to  take  effect  at  a  future  lime,  and  by  apt 
terms  may  release  it,  although  it  is  contingent,  so  that  he 
cannot  maintain  an  action,  either  on  the  note  or  bill  of  ex- 
change, or  to  recover  the  money  paid  out  by  him  to  dis- 
charge his  own  obligation  to  the  holder.'**     If  a  creditor  who 

*^  Hamblen  v.  Ratizan,  119  Mass.  153. 

'°7  Margetson  v.  Aitken,  3  C.  &  P.  338;  Crawford  v.  Swearingen,  15  Ohio, 
264. 

In  Margetson  v.  Aitken,  3  C.  &  P.  338,  an  endorsee  brought  suit  against  an 
endorser  on  two  bills  of  exchange.      When  the  composition  agreement  was 
signed  they  were  not  due,  and  were  in  the  hands  of  another  party,  to  whom  the 
plaintiff  had  endorsed  them.     Lord  Tenterden,  C.  J.,  said:     "  I  am  of  opinior 
that  that  deed  cannot  be  taken  as  a  release  by  the  plaintiff,  as  to  the  bills  tfeen 
outstanding,  undishonored,  in  other  hands.*'     In  Crawford  v.  Swearingea,  15 
Ohio,  264,  the  payee  of  a  bill  of  exchange  brought  suit  against  the  drawer. 
When  the  composition  agreement  was  signed  the  bill  was  in  the  hands  of  a 
third  party,  and  had  not  then  matured.     The  release  was  **  from  all  claims,  de- 
mands, action  or  actions,  cause  or  causes  of  action  whatsoever.*'     The  coart 
said:     "The  terms  < action  or  actions*  will  not  embrace  the  bill;  nor  will 
'cause  or  causes  of  action,*  for  the  reason  that  there  was,  by  the  bill,  neither 
action   nor  cause   of  action   then   subsisting   against  Forse   and   in  favor  cf 
Swearingen.     The  same  may  be  said  of  claim  or  demand.    As  used,  those  terms 
comprehended  only  such  as  were  then  present  subsisting  claims  or  demands, 
held  by  the  releasor  against  the  releasee.** 

>o8  Pierce  v.  Parker,  45  Mass.  80;  Reed  v.  Tarbell,  45  Mass.  93;  Coc  v. 
Hutton,  I  Serg.  &  R.  398;   Mallalieu  v.  Hodgson,  16  Q.  B.  689. 

In  Coe  v.  Hutton,  i  Serg.  &  R.  398,  the  release  was  of  **all  actions  or 
causes  of  action,  suits,  bills,  bonds,  writings,  obligations,  debts,  dues,  datie>. 
reckonings,  accounts,  sums  of  money,  judgments,  executions,  extents,  tres- 
passes, claims,  damages,  and  demands  whatsoever  which  the  parties  ever  had. 
then  had,  or  thereafter  might  have,  claim,  or  demand  by  reason  or  means  of  anj 
act,  matter,  cause,  or  thing,  from  the  beginning  of  the  world  to  the  day  of  the 
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signs   a  composition  agreement  has  a  certain  and  a  contin- 
gent claim,  he  only  releases  the  certain  claim. '*^ 

A  party  cannot  discharge  the  debtor  from  an  obligation 
unless  he  holds  it  at  the  time  when  he  signs  the  composition 
stgreement;  but  if  he  acts  towards  the  debtor  and  the  other 
oreditors  as  if  he  were  the  holder,  and  assumes  to  release  the 
debtor  from  it,  he  impliedly  undertakes  to  protect  the  debtor 
against  the  obligation,  and,  if  the  latter  is  subsequently  com- 
pelled to  pay  it,  he  may  recover  the  amount  from  the  for- 
mer, in  an  action  upon  this  implied  obligation."""     In  this 

date  thereof."      Tilghman,  C.  J.,  said :     **  The  release  is  drawn  in  words  as 
comprehensive  as  possible,  and  was  undoubtedly  intended  to  reach  this  debt,  so 
that  it  is  the  duty  of  the  court  to  support  it  if  possible.     It  is  a  release  of  all 
actions,  causes  of  action,  or  demands  which  the  releasor  then  had,  or  might  in 
the  future  have,  against  the  defendants,  by  reason  or  means  of  any  act,  matter, 
cause,  or  thing,  from  the  beginning  of  the  world  to  the  date  of  the  release. 
Now,  the  present  action  cannot  be  supported  but  by  reason  of  the  note  which 
was  given  before  the  release.     It  cannot  be  shown  that  the  plaintiff  paid  money 
on  account  of  the  defendant  without  producing  that  note."     In  Mallalieu  v. 
Hodgson,  16  Q.  B.  689,  the  creditor  had  received  bills  of  exchange,  accepted 
by  the  debtor,  which  he  endorsed  to  third  parties.     The  release  was  from  **  all 
and  all  manner  of  action  and  actions,  suit  and  suits,  cause  and  causes  of  action, 
and  suit,   controversies,   damages,  claims,  claims  and  demands  whatsoever, 
which  the  creditors,  or  any  or  either  of  them,  either  alone  or  jointly  with  their 
respective  partner  or  partners,  then  had,  or  at  any  time  or  times  thereafter 
could,  should,  or  might  have  or  be  entitled  to  from,  upon,  or  against  the  debtors, 
their  and  each  of  their  heirs,  executors,  or  administrators,  by  reason  or  on  ac- 
count of  any  debts,  sums  of  money,  bills,  notes,  securities  for  money,  con- 
tracts, promises,  agreements,  reckonings,  accounts,  dealings,  ur  transactions  of 
what  nature  or  kind  soever,  owing  from  or  made,  given,  or  entered  into  by  the 
debtor  to  or  with  the  creditors  respectively,  or  any  of  them,  from  the  begin- 
ning of  the  world  to  the  day  of  the  date  thereof."     It  was  held  to  be  the  duty 
of  the  creditor  to  provide  for  the  bills  of  exchange. 
**^  Nicolai  v.  Lyon,  6  Or.  457. 

"®  Hawley  v.  Beverley,  6  Sco.  N.  R.  837;  j.  r.,  6  Man.  &  G.  221 ;  Harloe 
V.  Foster,  53  N.  Y.  385.  In  Hawley  v.  Beverley,  6  Sco.  N.  R.  837  (s.  r.,  6 
Man.  &  G.  221),  the  creditor  had  received  the  debtor's  acceptance  for  the  full 
amount  of  his  debt,  and  passed  it  to  another.  When  the  negotiations  for  the 
composition  were  pending,  he  acted  as  though  he  still  held  it,  and  his  agent 
signed  the  composition  agreement.  The  debtor,  being  compelled  to  pay  it, 
brought  an  action  of  assumpsit  to  recover  the  amount.  Maule,  J.,  said  :  '<It 
was  clearly  the  duty  of  the  defendant  to  indemnify  the  plaintiff  against  the  bill; 
the  payment  by  the  plaintiff  may,  therefore,  be  said  to  have  been  a  payment  of 
so  much  money  on  account,  or  to  the  use  of  the  defendant."     In  Harloe  v. 
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respect,  it  is  not  material  whether  the  party  receives  a  divi- 
dend or  executes  the  release  upon  a  merely  nominal  con- 
Foster,  53  N.  y.  385,  the  creditor  had  two  claims  —  an  open  account  and  x 
note.     He  transferred  the  note  to  another  shortly  before  the  date  of  the  Agnt- 
ment.     The  agreement  contained  a  recital  that  the  debtor  was  indebted  to  tb; 
creditors  in  the  sums  set  opposite  to  their  respective  names,  and  released  ti;£ 
debtor  therefrom.     The  creditor  put  opposite  to  his  name  the  full  amount  of 
both  claims.     The  debtor,  being  compelled  to  pay  the  note,  brought  an  actt^r 
to  recover  the  money,  and  it  was  held  that  the  creditor,  by  signing  for  ihc  wb-j'W 
amount  represented,  that  the  whole  indebtedness  still  belonged  to  him,  and  as- 
sumed and  undertook  to  discharge  the  debtor  from  it     The  court  said :  ••  l!  i? 
obvious  that  if  no  liability  ensued  from  such  dealing,  gross  frauds   might  '^^ 
perpetrated  by  creditors  in  cases  of  composition  or  general  release.      Thcsp.-n* 
of  such  arrangements  is  that  all  the  creditors  joining  in  the  composition  s^;^ 
act  in  good  faith  toward  each  other  and   the  debtor.     The  rights   of  crediur«i. 
as   between  themselves,  in  this  respect,  are  carefully  protected   by   the  la«. 
*     *     *     How  easy  would  it  be  to  evade  the  spirit  of  this  rule,  if  a  creditor,  s 
portion  of  whose  demand  consisted  of  negotiable  paper,  might,  without  in- 
curring any  liability,  privately  transfer  the  paper  just  before  signing  the  deroL 
and  then  sign  for  the  whole  amount  of  his  original  claim.     The  other  creditors 
having  released  their  demands,  the  paper  thus  reserved  would  become  the  on> 
debt  outstanding  against  the  debtor,  and  might  thus  be  rendered  good  ft>r  it> 
whole  face;  and  it  is  impossible  to  say  that  the  other  creditors  were  not  iot^s- 
enced  to  sign   by  the  belief  that  such  paper  had  also  been  released."     l£ 
Fowler  v.  Perley,  96  Mass.   18,  the  creditor  held  four  notes  and  an  open  ac- 
count.    Just  before  signing  the  agreement  he  transferred  two  of  the  nolc>  :u 
other  parties.      The  agreement  was  to  accept  a  certain  per  cent  in  satisfactioc 
of  the  respective  claims.     The  amounts  were  set  opposite  to  the  names.     Th<: 
creditor  put  the  whole  indebtedness  opposite  his  name.     He  refused  to  receive 
the  composition  money  on  the  two  notes,  on  the  ground  that  he  had  notified  tfac 
debtor  that  he  did  not  hold  them  at  the  time  when  he  signed  the  agreement 
The  debtor  testified  that  the  creditor  told  him  that  one  of  the  notes  was  not  In 
his  possession,  but  was  where  he  could  readily  obtain  it,  and  that  he  was  ni<t 
certain  as  to  the  other,  whether  he  held  it  or  not,  but  if  he  did  not  then  kai^c 
it,  he  could  and  would  obtain  it.     The  debtor,  instead  of  bringing  an  action  to 
recover  the  money  paid  by  him  to  take  up  the  two  notes,  brought  an  actior. 
upon  the  contract  itself.      The  court  said:  *'But  the  amounts  set  against  ihc 
different  signatures  are  in  no  way  mentioned  or  referred- to  in  the  body  of  the  in- 
denture.    The  creditors  who  executed  it  did  not  covenant  with  the  plaintiff*  that 
they  then  held  or  controlled,  or  would  obtain  or  control,  claims  against  him  to 
any  particular  amount,  but  only  that  they  would  discharge  their  respective 
claims  upon  receipt  or  tender  of  twenty  per  cent  thereof.**     This  language 
shows  that  this  case  is  not  in  conflict  with  the  others,  but  turned  entirely  upon 
the  construction  of  the  agreement.     It  also  differs  from  the  others  in  that  (be 
creditor,  at  the  time  of  signing,  did  not  conceal  the  fact  that  he  had  parted  wiik 
the  notes. 
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sideration ;  *"  for  the  object  of  the  law  is  to  prevent  a  cred- 
itor whose  claim  consists  in  part  of  negotiable  paper  from 
privately  transferring  the  paper  just  before  signing  the  agree- 
ment, and  then  signing  for  the  whole  amount  of  his  original 
claim.  Such  conduct  is  a  violation  of  that  good  faith 
towards  the  other  creditors  which  the  law  seeks  most  zeal- 
ously to  preserve. 

O.  F.  Bump. 

[Note.  — This  article  will  be  concluded  in  the  next  number.] 


"'  Harloe  v.  Foster,  53  N.  Y.  385. 
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EXTRA-TERRITORIAL  CRIME. 

In  August,  1878,  the  attention  of  the  English  House  of 
Commons  was  called  to  some  extraordinary  judicial  proceed- 
ings which  had  lately  taken  place  on  board  the  British  man- 
of-war  Beagle.  The  ship,  it  seems,  was  stationed  near  the 
island  of  Tanna,  in  the  South  Pacific.  Repeated  murders 
on  the  island,  of  white  men,  had  been  reported  to  the  offi- 
cers of  the  Beagle,  the  last  victim  being  a  man  named  East- 
erbrook,  who  was  wounded  by  a  native,  and  who  finally  died 
of  his  wounds,  at  the  house  of  a  missionary,  under  English 
protection.  Ten  murders  of  this  class  were  reported  to 
have  occurred  within  nine  years ;  not  a  very  large  number, 
however,  when  we  recollect  the  habits  of  sailors  when  let 
loose  on  barbarous  islands.  But  Commodore  Hoskins,  who 
had  charge  of  the  Australian  squadron,  having  been  ad- 
dressed on  the  subject,  commissioned  Lieutenant  CafTyn, 
commanding  the  Beagle,  to  take  his  vessel  to  Port  Resolu- 
tion, in  Tanna,  and  to  enquire  into  the  facts  which  led  to 
Easterbrook's  death.  The  instructions  were  to  obtain  pos- 
session of  the  alleged  offenders,  and,  if  guilty,  to  have  them 
executed.  The  result  was  that  a  native  named  Yuhmaga 
(in  defiance  of  the  resistance  of  the  local  authorities)  was 
caught  by  seamen,  sent  on  shore  for  the  purpose,  from  the 
Beagle.  Yuhmaga  confessed  that  he  had  wounded  Easter- 
brook,  but  declared  that  he  did  so  because  a  woman  belong- 
ing to  him  had  been  seduced  by  Easterbrook.  It  is  true 
that  subsequent  investigations  threw  considerable  doubt  on 
this  plea ;  but  the  plea  was  made,  and  it  was  eminently  a 
proper  matter  for  the  determination  of  a  local  court,  if  such 
a  court  could  have  been  constituted  at  Tanna.  It  so  hap- 
pended,  however,  that  Yuhmaga  escaped  from  the  seamen 
who  had  captured  him,  before  they  reached  the  boats  of  the 
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IBeagle.     It  was  not  so,  however,  with  Nokwai,  a  brother  of 
Yuhmaga,  who  was  with  him  at  the  time  of  the  homicide, 
l^okwai  was  taken  prisoner  by  the  crew  of  the  Beagle,  and 
after  a  sort  of  military  trial,  was  executed.     That  Nokwai 
'was  either  the  planner  or  the  operater  of  the  homicide,  was  not 
claimed.     The  evidence  showed  that  the  original  instigator  of 
the  attack  was  a  native  named  Napakok,  connected  in  some 
way  with  the  woman  whom  Easterbrook  was  said  to  have 
seduced.     Napakok  planned  the  murder ;  Yuhmaga  was  its 
instrument,  all  the  arrangements  being  made  by  Napakok; 
Nokwai  took  no  part  in  the  act,  though  present  at  the  time. 
\A/^e  have,  therefore,  on  the  question  of  Nokwai's  guilt,  sup- 
posing him  to  have  been  tried  by  a  competent  court,  some 
interesting  points.     What  was  the  nature  of  the  provocation 
given  ?     Supposing  it  to  amount  to  seduction,  was  the  woman 
the  wife  of  Napakok,  or  so  closely  related  to  him  as   to 
lower  the  grade  of  Napakok's  guilt  from   murder  to  man- 
slaughter?    If,  however,  the  insult  was  to  Napakok,  and  the 
guilt  of  Napakok  was  only  manslaughter,  could  Yuhmaga, 
according  to  the  principles  of  English  law,  have  been  found 
guilty  of  any  greater  offense  than  could   Napakok,  had  he 
been  on   trial  ?     And  how  about  Nokwai  ?     If  he  was  an 
aider  and  abettor,  what  was  the  grade  of  homicide  which  he 
aided  and  abetted  ?     In  a  rude   country,  are  not  a  man's 
friends  justified  in  grouping  round  him  to  avenge  an  insulted 
hearth  ?     And  was  Nokwai,  in  point  of  fact,  shown  to  be  an 
aider  and  abettor,  in   spite  of  his  vehement   disclaimers? 
These  were  important  questions  of  fact,  or  of  law,  to  be  set- 
tled by  the  officers  who  met  on  board  the  Beagle  to  try 
Nokwai.     But  important  as  were  these  questions,  so  far  as 
concerned  Nokwai  and  those  who  undertook  to  try  him,  far 
transcending  them  in  importance  was  the  question  whether 
the  officers  of  the  Beagle  had  any  right  to  capture  Nokwai, 
on  the  island  of  Tanna,  and  to  bring  him  to  trial  on  the  Bea- 
gle, for  an  offence  committed  on  shore.     Try  and  execute 
him,  however,  they  did ;  and  on  the  case  being  brought  to 
the  notice  of  the  government  by  Commodore  Hoskins,  the 
procedure  was  at  least  not  disapproved.     It  was  the  subject 
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of  a  vigorous  attack  on  the  ministry  in  the  House  of  Com- 
mons ;  but  by  this  attack  the  position  of  the  government 
was  at  least  not  changed.  The  execution  of  Nokwai,  if  not 
expressly  approved,  was  at  least  not  disavowed. 

The  proceeding  cannot  fail  to  recall  to  us  the  capture  of 
the  Caroline,  in  the  port  of  Schlosser,  in  New  York,  by  the 
Canadian  authorities,  in  1838.  The  Caroline  had  been  en- 
gaged in  unlawfully  aiding  insurrectionary  movements  in 
Canada.  Those  managing  her  were  outlaws,  wjiom  the  Cana- 
dian authorities  could  have  justly  seized  and  punished  if 
found  within  Canadian  jurisdiction.  The  difficulty,  however, 
was  that  the  territory  of  the  United  States  was  invaded  for 
the  purpose  of  seizing  the  Caroline.  The  act  \vas  subse- 
quently avowed  by  the  British  government,  and  among  its 
consequences  a  war  between  the  two  countries  seemed  im- 
minent. McLeod,  one  of  the  participants  in  the  attack,  was 
arrested  in  New  York,  as  concerned  in  a  homicide  by  which 
the  act  was  accompanied.  Fortunately  he  was  acquitted; 
and  acquitted  in  part  on  the^ground  of  self-defence,  dexter- 
ously advanced  at  the  suggestion  of  the  administration  at 
Washington,  in  order  to  ward  off,  as  far  as  possible,  a  col- 
lision. A  nation,  it  was  argued,  has  the  same  rights  of  self- 
defence  as  an  individual;  and  if  it  can  only  defend  itself 
from  a  piratical  attack  by  destroying  the  pirate  in  the  har- 
bor of  another  state,  destroy  the  pirate  in  this  way  it  may. 
If,  however,  this  right  of  self-defence  had  been  rejected  in 
McLeod's  case,  if  the  plea  of  necessity  had  been  in  like 
manner  discarded,'  and  if  McLeod  had  been  found  guilty, 

*  The  argument  in  the  text  has  been  recently  applied  by  a  thoughtful  writer 
to  the  Virginius  case.  (The  case  of  the  Virginius,  etc.,  by  George  T.  Curtis, 
N.  Y.,  1874.)  Assuming  that  the  Virginius  was  a  Spanish  vessel,  engaged  in 
war  against  the  Spanish  government,  then  the  Spanish  government,  it  is  argued 
by  Mr.  Curtis,  had  the  right,  on  grounds  of  self-defence,  as  well  as  on  the 
ground  of  its  sovereignty  over  the  offenders,  to  seize  the  Virginius  on  the  high 
seas.  "If  it  is  true  that  national  jurisdiction  over  the  persons  and  property  of 
subjects  exists,  for  some  purposes,  wherever  they  are  —  and  this  is  the  real  basis 
of  the  relations  between  a  national  vessel  at  sea  and  the  nation  to  which 
it  belongs  —  it  follows  that  a  nation  which  has  subjects  cruising  at  sea 
in  a  vessel   that  is  wholly  under  their   control,  which  has  no   national  char. 
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3.  serious  question  between  the  two  countries  would  have 
been  raised.  McLeod,  a  mere  subaltern,  acting  under  the 
directions  of  his  sovereign,  we  could  not  have  punished.  Our 
quarrel  would  have  been  with  the  British  government.     And 

a.cter,   and    which    those    subjects    are   using   to   make   incipient   war   upon 
their  sovereign,  may  have  rights  of  prevention  which  depend,  not  upon  ter- 
ritorial, but  upon  personal,  jurisdiction.     Whether   these   rights  can  be  exer- 
cised on  the  ocean,  or  only  within  the  territory   of  the   nation   that  needs  to 
exercise  them,  depends  upon  the  character  of  the  ocean,  upon  the  practicabil- 
ity of  exercising  upon  it  a  right  of  self-defence  without  interference  with  the 
rights  of  others,  and  upon  the  solid  reasons  why  such  a  right  of  self-defence 
should  be  admitted,  rather  than  denied."     Supposing  the  Virginius  to  have  been 
a  Spanish  insurrectionary  vessel,  it  is  not  necessary  to  invoke  the  right  of  self- 
defence  to  justify  its  seizure  by  the  Spanish  authorities.     Had  the  Virginius, 
however,  been,  prima  facie,  an  English  or  American  vessel,  carrying  articles 
contraband  of  war  to  Cuba,  her  seizure  and  appropriation,  on  the  grounds  of 
self-defence,  without  resort  to  a  prize  court,    cannot  be  justified.     Mr.  Curtis 
appeals  to  the  case  of  the  Caroline  as  illustrating  his  position.     The  Caro- 
line,  as  may  be  recollected,  was  an  American  vessel,  which,  during   McKen- 
zie's  rebellion,  in  1837-8,  was  used  by  the  rebel  forces  to  supply  with  arms  a 
temporary  intrenchment  on  the  Niagara  River.     Navy  Island  belonged  to  Great 
Britain,  and  hence  the  British  government  had  the  right  to   attack  and  reduce 
the  hostile  works.     The  Caroline  was  trespassing  on   British  waters  when  she 
made  her  visits  to  Navy  Island ;  and  the  British  government  had  the  right  to 
seize  and  destroy  her  when  engaged  on  such  visits.     Instead,  however,  of  ex- 
ercising this  right,  a  party  of  British  troops,  on  the  night  of  December  29-30, 
1837,  under  the  command  of  Colonel  Allen  McNabb,  attacked  the  Caroline, 
which  was  found  attached  to  the  dock  at  Schlosser,  a  pr»rt  of  the  state  of  New 
York,  cut  her  out  from  her  moorings,  and,  after  setting  her  on  fire,   sent  her 
over  the  Falls  of  Niagara.     Her  crew  were  discharged  from  the  vessel,  but  in 
the  scuffle,  Amos  Durfee,  one  of  the  hands  of  the  vessel,  was  killed.     Early 
in  1841  Alexander  McLeod,  a  British   subject,  one  of  those  concerned  in  at- 
tacking the  Caroline,  being  found  within  jurisdiction  of  New  York,  was  in- 
dicted  for  murder  by  the  grand  jury   of  Niagara  County,  New   York.     On 
March  12,  1841,  Mr.  Fox,  British  minister  at  Washington,  applied  to  Mr.  Web- 
ster, then  secretary  of  state,  for  the  release  of  McLeod,  on  the  ground  that  he 
was  acting  in  the  Caroline  matter  under  the  direction  of  <*  Her  Majesty's  colo. 
nial  authorities;*'  and  that  McLeod  and  his  associates,  when  engaged  in  that 
transaction,  were  performing  an  act  of  public  duty,  for  which  *'  they  cannot  be 
made  personally  and  individually  answerable  to  the  tribunals  of  a  foreign  coun- 
try."    While  this  demand  was  pending,  a  habeas  corpus  was  sued  out  by 
McLeod  before  the  Supreme  Court  of  New  York.     In  his  affidavit  accompany- 
ing his  petition  occurs  the  following  paragraph : 

"That,  as  deponent  has  been  informed  and  believes  to  be  true,  the  act  of 
destroying  the  said  steamboat  Caroline,  together  with  the  manner  in  which  the 
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that  quarrel  could  not  have  ceased  until  the  British  govern- 
ment, (supposing  that  the  Federal  government  held  that 
there  was  no  excuse  in  the  shape  of  either  necessity  or 
self-defence)  had  either  surrendered  McLeod  or  had  made 

same  was  done,  and  the  conduct  of  the  persons  engaged  in  it,  including  the 
killing  of  the  said  Durfee,  have  since  been  approved  and  adopted  by  the  national 
government  of  Great  Britain  as  a  necessary  act  of  self-defence  on  the  i>art  of 
the  authorities  of  the  province  of  Upper  Canada.  And  that,  as  this  deponent 
has  been  informed  and  believes  to  be  true,  the  Federal  government  of  the  United 
States,  immediately  after  the  destruction  of  the  Caroline,  opened  a  corre- 
spondence with  the  government  of  Great  Britain  in  relation  thereto,  and  de- 
manded reparation  therefor,  and  that  said  correspondence  has  not  yet  been 
brought  to  a  close." 

The  Supreme  Court  refused,  on  the  case  thus  made  out,  to  discharge  the  pris- 
oner. The  opinion  of  the  court  was  given  by  Cowen,  J.,  who  argued  the 
question  of  self-defence  as  follows : 

'*  But  admitting  that  England  might  protect  a  man  against  our  jurisdictios, 
by  saying  he  did  a  public  act  under  her  authority,  does  it  not  behoove  her  at 
least  to  show  that  she  has  acted  within  the  limits  of  her  own  jurisdiction,  espe- 
cially where  she  has  prescribed  them  to  herself?  Shall  her  declaration  enure  to 
deprive  us  of  power  where  she  is  exceeding  her  own  ?  And  this  brings  me  to 
enquire  whether  the  transaction  in  question  be  such  as  any  national  right,  so 
far  examined,  can  sanction.  She  puts  herself,  as  we  have  seen,  on  the  law  of 
defence  and  necessity  ;  and  nothing  is  better  defined  nor  more  familiar  in  any 
system  of  jurisprudence  than  the  juncture  of  circumstances  which  can  alone 
tolerate  the  action  of  that  law.  A  force  which  the  defendant  has  a  right  to 
resist  must  itself  be  in  striking  distance.  It  must  be  menacing^  and  appar- 
ently  able  to  inflict  physical  injury ^  unless  prevented  by  the  resistance  which 
he  opposes.  The  rights  of  self-defence,  and  the  defence  of  others  standing  in 
certain  relation  to  the  defender,  depend  on  the  same  grotmd ;  at  least  they  are 
limited  by  the  same  principle.  It  will  be  sufficient,  therefore,  to  enquire  of  the 
right  so  far  as  it  is  strictly  personal.  All  writers  concur  in  the  language  of 
Blackstone  (3  Bla.  Com.  4)  that,  to  warrant  its  exertion  at  all,  the  defender 
must  be  forcibly  assaulted.  He  may  then  repel  force  by  force,  because  he  can- 
not say  to  what  length  of  rapine  or  cruelty  the  outrage  may  be  carried, 
unless  it  were  admissible  to  oppose  one  violence  with  another.  *  But,*  he  adds, 
*  care  must  be  taken  that  the  resistance  does  not  exceed  the  bounds  of  mere  de- 
fence and  prevention  ;  for  then  the  defender  would  himself  become  the  ag- 
gressor,^ The  condition  upon  which  the  right  is  thus  placed,  and  the  limits 
to  which  its  exercise  is  confined,  by  this  eminent  writer,  are  enough  of  them- 
selves, when  compared  with  McLeod's  affidavit,  to  destroy  all  color  for  saying 
the  case  is  within  that  condition,  or  those  limits.  The  Caroline  was  not  in  the 
act  of  making  an  assault  on  the  Canadian  shore ;  she  was  not  in  a  condition  to 
make  one ;  she  had  returned  from  her  visit  to  Navy  Island,  and  was  moored  in 
our  own  waters  for  the  night.    Instead  of  meeting  her  at  the  time,  and  repelling 
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reparation.  Whatever  may  be  said  as  to  jurisdiction  of 
extra-territorial  crimes,  no  sovereign  of  a  civilized  State  can 
permit  his  soil  to  be  invaded  by  another  sovereign  for  the 
purpose  of  arresting  alleged  offenders. 

force  by  force,  the  prisoner  and  his  associates  came  out  under  orders  to  seek  her 
wherever  they  could  6nd  her,  and  were,  in  fact,  obliged  to  sail  half  the  width 
of  the  Niagara  River  after  they  had  entered  our  territory,  in  order  to  reach  the 
boat.  They  were  the  assailants ;  and  their  attack  might  have  been  legally  re- 
pelled by  Durfee,  even  to  the  destruction  of  their  lives.  The  case  made  by  the 
affidavit  is,  in  principle,  this :  A  man  believes  that  his  neighbor  is  preparing  to  do 
him  a  personal  injury.  He  goes  half  a  mile  to  his  house,  breaks  the  door,  and 
kills  him  in  his  bed  at  midnight.  On  being  arraigned,  he  cites  the  law  of  nature, 
and  tells  us  that  he  was  attacked  by  his  neighbor,  and  slew  him  on  the  principle 
of  mere  defence  and  prevention  ;  or,  in  the  language  of  the  plea  of  son  assault 
demesne,  *  he  made  an  assault  upon  me,  and  would  then  and  there  have  beat  me, 
had  I  not  immediately  defended  myself  against  him ;  wherefore,  I  did  then  and 
there  defend  myself,  as  I  lawfully  might,  for  the  cause  aforesaid ;  and,  in  doing 
so,  did  necessarily  and  unavoidably  beat  him,  doing  him,  on  such  occasion,  no 
unnecessary  damage.  And  if  any  damage  happened,  it  whs  occasioned  by  his 
assault  and  my  necessary  defence.'  "     *     *    * 

The  question  which  the  destruction  of  the  Caroline  brings  up  is  whether  the 
right  of  self-defence  excuses  a  sovereign  in  attacking  a  hostile  armament  within 
the  lines  a  foreign  State  with  which  he  is  at  peace.  There  can  be  no  doubt  that 
in  cases  of  necessity  this  right  is  reserved  to  nations  as  fully  as  to  individuals. 
The  Roman  law,  as  we  have  seen,  is  distinct  to  the  effect  that  this  right  is  one 
which  is  based  on  natural  law,  recognized  by  all  nations.  *'  C/t  vim  atgue  inju- 
riam  propulsemuSf  juris  gentium  est^  **  Vim  vi  repellere  licet;  idgue 
jus  natura  comparatur.^^  Hence,  if  necessity  existed  in  the  Caroline  case, 
the  British  government  was  justi6ed  in  sending  an  expedition  to  destroy  her, 
and  to  use  any  degree  of  violence  necessary  for  this  purpose ;  and  in  such  case 
neither  would  the  United  States  government  have  had  just  ground  of  com- 
plaint, nor  could  those  engaged  in  such  an  act  of  excusable  violence  been  justly 
convicted  of  the  same  in  any  court  of  New  York,  even  supposing  that  the  avowal 
of  the  British  government  of  the  act  would  not  itself  have  transferred  the 
quarrel  to  that  government.  But  was  the  attack  of  the  Caroline,  when  in  the 
port  of  Schlosser,  a  necessary  act  of  self-defence  ?  It  is  admitted  that  the 
British  government  would  have  been  justified  in  destroying  her  had  she  been 
caught  on  British  waters ;  a  fortiori^  had  she  been,  at  the  time  of  the  destruction, 
engaged  in  a  movement  hostile  to  Great  Britain.  It  is  admitted,  also,  that  had 
there  been  no  other  way  of  destroying  her,  the  invasion  of  the  territory  of  the 
United  States,  and  any  other  acts  of  violence  essential  to  such  destruction, 
would  have  been  excusable.  But  was  this  necessary?  Certainly  it  was,  if 
there  was  no  other  way  of  preventing  the  visits  of  the  Caroline  to  Navy  Island. 
My  house,  for  instance,  is  threatened  by  a  burglar,  who  is  lurking  in  a  neigh- 
boring village.     Can  I  go  to  that  village,  surprise  him  with  a  superior  force, 
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But  suppose  that  the  party  alleged  to  have  offended  extra- 
territorially  is  arrested  on  the  territory  of  the  offended  sov- 
ereign—  has  such  sovereign  jurisdiction?  This  is  a  question 
which  becomes  each  day  the  more  interesting ;  and  to  its 
consideration  we  may  properly  give  some  thought.  And  we 
may  begin  by  noticing  the  several  theories  as  to  the  territo- 
riality of  crimes." 

I.  Universality  of  jurisdiction  {Princip  der  Weltrechts- 
pflege\  which  is  the  first  theory  we  have  to  notice,  rests  on 
the  assumption  of  the  duty  of  every  State,  whenever  it  ob- 
tains possession  of  the  criminal,  to  punish  crime,  irrespective 

and  there  kill  him  ?     Certainly  I  can,  if  I  have  no  other  way  of  preveDtiog  is 
apparently  imminent  attack  from  him.     But  is  there  no  other  way  of  preventing 
such  an  attack  ?     In  a  community  that  is  without  courts  of  justice,  no  doub: 
this  method  of  anticipating  an  attack,  and  thus  crippling  and  destroying  the 
assailant,  is  excusable.     On  this  principle  may  be  sustained  the  forays  of  the 
Middle  Ages,  and  those  of  the  Scotch  clans  as  late  as  the  reign  of  William  IIL. 
which  were  organized  for  the  punishment  of  supposed  criminals,  and  which  — 
sometimes  in  anticipation  of  attack,  sometimes  in  punishment  —  hunted  out  the 
offender  in  his  retreat.     On  this  principle,  also,  may  be  perhaps  excused  those 
summary  acts  of  prevention  or  of  indemnity  by  which,  in  the  comparatively  un- 
settled portions  of  our  western  territory,  the  lack  of  legal  machinery  is  supplied 
by  the  voluntary  action  of  individuals.     But  this  right  does  not  exist,  as  we 
have  just  seen,  when  there  is  a  court  to  appeal  to.     My  life,  in  a  State  subject  to 
ordinary  police  government,  is  threatened  by  a  particular  person.     Can  I  seek 
out  that  person  in  his  own  home,  and  there,  when  he  is  unarmed  and  unwarned 
(as  was  the  case  of  the  Caroline   at   Schlosser),  destroy  him  ?     I   certainly 
cannot  excuse  myself  on  the  plea  of  self-defence  in  so  doing,  if  there  is  a  justice 
of  the  peace  to  whom  I  may  have  recourse  —  who,  upon  proper  ground  laid 
before  him,  has  authority  to  bind  over  my  supposed  assailant  to  keep  the  peace. 
In  other  words,  under  a  settled  government,  with  the  ordinary  police  apparatus 
common  both  to  England  and  the  United  States,  the  right  of  self-defence  can 
be  exercised  only  in  cases  where  the  danger  cannot  be  averted  by  due  interpo- 
sition of  law.     To  deny  this  principle  would  be  to  expose  society  to  destruction 
from  private  raids.    On  the  other  hand,  if  there  is  no  means  of  municipal  redress, 
we  may  invade  even  a  foreign  country  for  the  purpose  of  destroying  an  engine 
of  defence.     But  the  ground  for  this  is  not  self-defence,  but  necessity.     Self- 
defence  does  not  permit  us  to  attack  an  aggressor  when  the  immediate  danger 
is  over.     It  is  otherwise  with  necessity,  which  is  not  so  bounded  as  to  time. 
An  evil  which  would  destroy  the  community  in  which  I  live,  and  which  nothing 
but  force  can  abate,  I  am  at  liberty  to  abate  by  force.      Whart.  on  Horn.,  sec, 
490. 

'A  valuable  discussion  of  these  theories  will  be  found  in  Rohland's  Inter- 
nationale Strafrecht,  Leipzig,   1877. 
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of  the  place  of  commission,  of  the  domiciliary  relations  of 
the  criminal  himself,  or  of  the  object  to  which  the  crime  was 
directed.     Crime  can  never  be  localized,  so   it   is   argued, 
either  in  its  character  or  in  its  influence.     In  its  character 
it  is  an  assault  on  the  universal  principle  of  right,  in  which 
all  nations  are  alike  interested;  in  its  influence  it  extends 
beyond   territorial   bounds,  and    if  triumphant,  affects   the 
order  of  the  remotest  civilized  regions.     Eminently  is  this 
the  case  with  the  land  in  which  a  criminal,  escaping  from 
the  land  of  the  commission  of  the  crime,  takes  refuge.     He 
brings  with  him,  it  is  argued,  the  capacity  for  harm  which  an 
unconvicted  criminal  inflicts  on  the  society  which  harbors 
him ;  he  is  himself  a  provocative  to  crime  in  the  shape  of 
evil  example,  of  defiance  or  evasion  of  justice,  of  criminal 
tendencies  unpunished  and  unrestrained.     What  is  the  chief 
condition  of  punishability  ?  it  is  asked ;  the  local  surround- 
ings of  a  crime,  which  can  emit  no  evil  influence,  and  which 
punishment  cannot  mould,  or  the  living  person  of  the  crim- 
inal, always  emitting  an  evil  influence,  and  capable  of  being 
restrained  from  further  wrong,  if  not  of  being  moulded  by 
discipline  ?     It  is  further  argued  that  we  do  not  hesitate  to 
execute  foreign  civil  judgments;  why  not,  then,  foreign  crim- 
inal judgments  ?     We  do  not  hesitate,  also,  to  permit  a  debt 
contracted  abroad  to  be  sued  out  in  our  own  land  when  the 
debtor  is  found  among  us ;  why  do  we  not  permit  a  crime 
committed  abroad  to  be  prosecuted  in  our  own  land  when 
the  defendant  is  here  arrested  ?     But  to  these  assumptions 
decisive  replies  may  be  given.    Punishment — such  is  the  true 
view  —  is  primarily  a  retribution  of  a  crime,  not  primarily  the 
discipline  of  a  criminal,  or  a  moral  lecture  for  the  commu- 
nity.    If  we  are  to  punishan  alleged  offender  primarily  as  a 
discipline  to  himself  and  as  an  example  to  the  community, 
we  would  fail  lamentably,  since  no  man  would  be  reformed, 
and  no  community  would  be  virtuously  impressed,  by  a  pun- 
ishment which  was  not  retributively  just.     The  chief  reason, 
therefore,  for  the  universal  theory  of  punishment  falls  away. 
If  a  sovereign  can  only  punish  a  refugee  because  of  the  good 
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moral  effect  produced  by  said  punishment,  the  punishment 
cannot  be  inflicted  at  all. 

Nor  can  we  assent  to  the  position  that  because  jurisdiction 
over  contracts  follows  the  person  of  the  debtor,  jurisdiction 
over  crimes  follows  the  person  of  the  criminal.  In  a  civil 
suit  the  plaintiff  comes  in  person  to  prosecute,  and  submits 
himself  to  our  laws.  But  in  a  criminal  suit  it  is  the  State 
that  prosecutes.  If  it  is  a  foreign  State,  this  is  a  sacrifice  of 
our  own  prerogative  of  prosecution,  with  its  incidents  of 
nolle  prosequi  dLtid  pardon.  If  it  is  our  own  State,  this  is  a 
petitio  principii^  assuming  our  right  to  punish  for  ofFences 
committed  abroad. 

But,  after  all,  the  idea  of  universal  jurisdiction  rests  on  the 
hypothesis  of  a  universal  common  law  as  to  crime,  which 
makes  an  offence  against  one  State  an  offence  ag^ainst  alL 
But  there  is  no  universal  common  law  as  to  crime.    It  is  true 
that  we  are  approaching  a  general  harmony  in  this  respect ; 
but  even  now  there  are  masses  of  offences  {e.  g,y  police  and 
temperance  misdemeanors)  which  are  peculiarly  local  in  their 
character.     Biit  the  universal  theory  admits  no  exceptions. 
It  would  make  it  incumbent  on  New  York  to  administer  the 
liquor  laws  of  Maine,  the  apprentice  laws  of  Georgia,  the 
sedition  laws  of  Germany,  the  laws  of  England  makings  ec- 
clesiastical offences  penal.    Now,  not  only  does  this  impair  our 
own  sovereignty,  by  making  it  incumbent  on  us  to  execute 
other  jurisprudences,  incompatible  as  they  may  be  with  our 
institutions,  but  it  impairs  the  sovereignty  of  foreign  States, 
by  taking  from  them  the  discretionary  power  of  prosecution, 
a  chief  prerogative  of  State,  and  giving  this  power  to  our- 
selves.    Nor  is  it  a  reply  to  this  that  the  universal  principle 
applies  only  to  offences  juris  gentium  or  delicta  naturalia. 
If  such  offences  be  definable  as  gross  crimes,  recognized  as 
such  by  all  nations,  are  they  not  crimes  whose  prosecution 
is  peculiarly  incumbent  upon  the  sovereign  whose  soil  has 
been  invaded  by  the  guilty  act,  or  among  whose  subjects 
is  the  guilty  agent  ? 

II.  The  territorial  theory  comes  next  into  consideration. 
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By  this  theory  a  State  has  exclusive  jurisdiction  of  all  of- 
fences where  the  offender  is,  at  the  time  of  consummation, 
on    its  soil,  and  hence  has  no  jurisdiction  of  offences  bom- 
mttted  on  a  foreign  soil,  by  its  own  subjects,  against  itself. 
The  consequence  is  that  it  is  only  necessary,  in  order  to  en- 
able a  person  to  escape  punishment  from  his  own  sovereign, 
for  him  to  cross  the  boundary-line  that  marks  the  commence- 
ment of  the  jurisdiction  of  a  foreign  State.     A  subject,  for 
instance,  in  order  to  plot  treason  unhindered  against  his  sov- 
ereign, has  only  to  step  over  such  boundary-line,  and  there  his 
treason  cannot  be  punished  as  treason.     It  is  said  that  such 
plots  can  be  punished  by  foreign  States  as  offences  against 
international  law.     But    even  should  this  be  the  case,  they 
cannot  be  punished  as  treason,  for  which  only  the  sovereign 
offended  can  prosecute,  the  offence  being  breach  of  loyalty 
to  himself.     And  an  offender,  seeking  to  satisfy  his  lust  of 
plunder  or  pleasure  or  blood,  would  be  able,  unpunished,  to 
cross  into  a  neighboring  State,  rob,  kill,  or  ravish,  and  .then, 
returning  over  the  line,  set  up  as  a  bar  to  prosecution  the 
extra-territoriality   of  his   crime.      Extradition,   it   is   said, 
would  be  a  remedy ;  but  what  if  there  be  no  treaty  with  the 
State  whose  soil  is  thus  used  as  a  robber's  retreat. 

Suppose,  also,  a  crime  is  put  in  motion  abroad,  and  by  the 
impulse  communicated  to  it  inflicts  an  injury  on  our  own 
soil.  An  assassin  on  the  Canada  side  shoots  and  kills  the 
object  of  his  hate  over  the  American  line ;  or  an  assassin  in 
Germany  puts  an  explosive  machine  on  an  American  vessel, 
which  explodes  in  an  American  port.  Would  it  be  argued 
that  the  author  of  the  injury,  in  either  of  these  cases,  would 
be  free  from  prosecution,  should  he  afterwards  visit  the 
United  States  ? 

Nor  can  we,  if  we  claim  jurisdiction  in  such  cases,  rest  it 
on  the  assumption  that  the  offender  is  constructively  present 
in  the  place  where  the  injury  takes  effect.  Actually  he  may 
have'  been  on  the  domains  of  a  foreign  sovereign ;  three 
thousand  miles  may  have  intervened  between  him  and  his 
nation;  a  month  may  have  elapsed  between  the  striking 
and  the  falling  of  the  blow.     To  concede  that  such  an  offender 
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can  be  put  on  trial  in  the  place  where  the  crime  is  efTectu- 
ated  is  to  concede  away  the  basis  on  which  the  territorial 
theory  rests. 

It  is  also  to  be  observed  that  if  we  depend  exclusively  oc 
the  territorial  theory,  there  are  many  crimes  which  must 
escape  punishment  altogether,  and  many  places  which  will 
be  abandoned  to  lawlessness.  Sometimes  it  is  difficult  to 
tell  in  which  of  two  territories  a  crime  has  been  committed. 
Sometimes  the  subjects  of  civilized  nations  are  the  victims 
of  aggressions  in  non-civilized  lands,  which  can  only  be 
checked,  so  it  is  argued,  by  an  interference  of  the  State  to 
which  the  aggrieved  person  belongs.  A  man  is  killed,  for 
instance,  in  a  barbarous  country.  Death  has  prevented  ret- 
ribution being  inflicted  by  him  personally;  his  homicide 
is  followed  by  that  of  others ;  if  the  government  to  which 
the  victims  belong  does  not  interfere,  an  endless  series  of 
massacres  and  counter-massacres  will  ensue.  The  high  seas, 
also,  will  be  the  site  of  unchecked  piracy  if  a  government 
can  only  punish  crimes  committed  on  its  own  territory. 

Nor  is  the  subjection  in  which  all  civilized  modern  States 
hold  their  subjects  compatible  with  the  exclusiveness  of  the 
territorial  idea.  We  collect  taxes  from  our  citizens  who  may 
be  resident  abroad.  We  hold  that  no  matter  how  long  that 
residence  may  continue,  they  are  liable  to  the  sovereign  of 
their  domicile  for  poll  and  income  assessments.  We  impose 
upon  them  political  obligations  abroad.  In  the  United 
States,  for  instance,  we  have  had  for  many  years  a  statute  in 
force  making  it  a  misdemeanor  for  an  American  citizen  to 
undertake,  on  the  part  of  any  interest  in  the  country  outside 
of  the  executive,  to  negotiate  politically  with  a  foreign 
power.  We  have  laws  making  it  indictable  to  swear  false 
oaths  before  an  American  consul  abroad,  and  to  forge  Ameri- 
can securities  abroad.  Of  course  there  is  no  pretence  that 
we  could  execute  these  laws  abroad.  But  it  is  clear  that 
should  the  offenders  come  to  this  country  after  the  perpe- 
tration of  these  offences,  they  would  be  here  arrested  and 
brought  to  trial.  Yet  this  jurisdiction  cannot  be  maintained 
if  the  territorial  theory  is  exclusively  sound. 
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III.  The  personal  theory  of  jurisdiction  is  adapted  by  a 
great  preponderance  of  modern  authorities.^ 

Obedience  to  the  penal  laws  of  my  country,  so  it  is  argued, 
is  one  of  the  duties  of  citizenship.  As  long  as  citizenship 
is  retained,  it  is  retained  subject  to  this  condition.  To  this, 
however,  it  is  objected  that  crime  is  punished,  not  because 
it  is  a  failure  of  duty  to  the  State,  but  because  it  is  a  wrong  in 
itself,  and  a  breach  of  public  order ;  and  that  if  this  theory 
be  the  true  basis  of  punishment,  then  our  punishment  of 
foreigners  for  crimes  committed  in  our  own  land  rests  on  a 
false  basis. 

The  right,  also,  is  sometimes  defended  by  resorting  to  the 
paternal  idea  of  government,  which  controls  the  subject, 
wherever  he  goes,  as  the  father  controls  the  child.  But  to 
this  it  is  to  be  answered  that  international  law  knows  no  such 
thing  as  a  universal  and  ubiquitous  paternity  in  sovereigns. 
Sovereigns  stand  in  the  eye  of  the  law  as  equals ;  and  a 
sovereign  who  permits  his  subjects  to  go  into  the  sphere  of 
other  sovereigns  loses  his  specific  paternal  rights.  And, 
besides,  in  few  modern  States  is  the  paternal  theory  recog- 
nized. The  State,  in  a  popular  constitutional  system,  is  not 
father  of  the  people,  but  the  people  are  the  fathers  of  the 
State. 

It  is  further  argued  that  the  State's  right  to  punish  its  sub- 
jects for  extra-territorial  crimes  must  be  conceded  to  the 
extent  to  which  it  is  essential  to  civil  polity,  so  far  as  is  con- 
sistent with  international  law.  Hence  it  follows  that  the 
State  can  punish  the  delinquencies  of  its  own  subjects 
abroad,  though  not  the  delinquencies  of  the  subjects  of 
other  States  abroad.  But  it  is  replied  by  Rohland,  in  the 
treatise  already  noticed,  that  this  position  is  at  once  too 

3  Among  its  advocates  may  be  enumerated  Berner,  whose  treatise  on  criminal 
law  is  the  most  largely  circulated  in  Germany ;  Binding,  Feuerbach,  Heffter, 
Holtzendorff,  VVSchter,  Zachariae,  eminent  German  commentators;  Boitard, 
in  the  nth  edition  of  his  ♦•  Lepons  de  droit  Criminel ;  "  Brocher,  in  the  "  Re- 
vue de  droit  International''  for  1875;  Helie,  Villefort,  and  Bertauld,  high 
French  authorities;  Casanova,  Pessin^,  and  Zupelta,  high  Italian  authorities; 
and,  in  the  United  States,  President  Woolsey.  See  this  enumeration  in  Roh- 
land's  Int.  Strafrecht,  96. 
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narrow  and  too  broad.  It  is  too  broad  because  the  delin- 
quencies of  subjects  in  foreign  States  only  directly  affect 
such  foreign  States  when  directed  against  foreign  laws.  It 
is  too  narrow  because  it  cannot  be  denied  that  our  domestic 
polity  is  disturbed  by  the  foreigner  who  abroad  plots 
against  our  government,  or  injures  persons  or  property  situ- 
ated within  our  boundaries;  yet  jurisdiction  over  these 
foreigners  the  personal  theory  repudiates. 

We  must  therefore  conclude  that  the  personal  theon'  is 
not  logically  consistent  either  with  our  assertion  of  our  right 
to  punish  foreigners  for  offences  committed  by  them  on  our 
soil,  or  with  our  admission  of  the  right  of  foreign  States  to 
punish  our  own  citizens  when  residing  within  their  boun- 
daries. It  is  true  that  the  personal  theory  is  more  philo- 
sophically accurate  than  the  territorial  in  this:  that  while 
the  territorial  recognizes  but  one  State  as  existing,  the  per- 
sonal recognizes  a  plurality  of  States.  The  territorial  theory 
recognizes,  unphilosophically,  but  a  single  allegiance — due 
alike  from  citizen  and  stranger  to  the  territorial  sovereign ; 
the  personal  recognizes  the  stranger's  double  allegiance — to 
the  sovereign  of  his  asylum,  and  the  sovereign  of  his  domi- 
cile—  but  it  does  not  apportion  the  relations  of  these  two 
allegiances.  And  it  is  defective  in  claiming  for  a  sovereign 
authority  to  punish  his  subjects,  not  only  for  offences  against 
himself  and  his  own  laws  abroad,  but  for  offences  abroad 
against  the  jurisprudence  of  foreign  sovereigns. 

It  is  to  be  observed  that  the  personal  and  territorial 
theories  have  this  in  common  :  that  they  rest  on  the  subjecthc, 
and  not  on  the  objective^  side  of  crime.  Neither  of  them 
asks  whether  the  object  of  the  crime  is  domestic  or  foreign. 
But  to  each  the  status  of  the  actor  in  the  crime  determines 
the  question  of  jurisdiction.  The  territorial  theory  demands, 
as  a  condition,  that  the  actor,  at  the  time  of  the  offence, 
should  be  within  the  territory  of  the  prosecuting  sovereign. 
The  personal  theory  demands  that  he  should  be  a  subject  of 
the  prosecuting  sovereign.  Neither  theory  has  anything  to 
do  with  the  situation  or  allegiance  of  the  thing  or  person 
injured. 
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The  personal  theory,  in  addition,  has  certain  marked  de- 
fects. Undertaking  to  punish  a  subject  for  his  offences 
abroad  makes  it  necessary  for  us  to  punish  him  for  offences 
against  foreign  governments  abroad,  and  makes  us,  therefore, 
the  administrators  of  foreign  jurisprudence,  no  matter  how 
divergent  from  our  own.  Nor  can  we,  if  we  are  limited  by 
this  theory,  punish  foreigners  for  injuries  inflicted  abroad 
on  our  body  politic,  such  as  plots  by  non-belligerents  against 
our  government,  piratical  attacks  on  our  property  on  shore 
or  at  sea,  forgery  of  our  securities  abroad,  missiles  sent  from 
abroad  to  destroy  our  citizens  or  their  goods. 

A  consciousness  of  these  defects  has  induced  the  advo- 
cates of  the  personal  theory  to  let  into  it  an  exception  re- 
serving jurisdiction  over  offences  against  a  State,  or  its  sub- 
jects, committed  by  foreigners  abroad.  The  right  is  rested, 
as  in  McLeod's  case,  on  the  ground  of  self-defence,  though 
this  reasoning  fails  whenever,  as  is  usually  the  case,  pun- 
ishment is  regarded  as  the  retribution,  not  the  prevention,  of 
crime.  A  more  plausible  view  rests  the  jurisdiction  on  ne- 
cessity. A  State,  in  the  present  condition  of  international 
law,  cannot  rely  on  foreign  States  to  punish  offenders  against 
the  sovereignty.  It  is  therefore  compelled  to  assert  this 
right  itself,  should  they  afterwards  intrude  on  its  territory.^ 
It  is  further  argued  that  it  is  a  natural  right  belonging 
to  every  government  to  protect  itself  from  assaults;  and 
it  is  insisted,  also,  that  it  is  justified  as  a  political  right, 
on  the  ground  that    punishment  is  to  be  employed  as  a 

4  Rohland  (p.  108)  give  the  following  illustration  of  a  diffiuclty  attending 
this  theory :  Two  foreigners,  A  and  B,  are  engaged  in  counterfeiting  Ger- 
lAan  securities;  B  is  employed  in  the  work  in  Germany;  A  is  employed 
abroad.  B,  before  the  discovery  of  the  crime,  leaves  Germany ;  Germany 
tries  to  induce  the  sovereign  of  A  and  B  to  prosecute  them,  but  fails.  A  and 
B  subsequently  visit  Germany,  where  they  are  arrested.  Either  on  the  terri- 
torial or  the  personal  theory,  A  has  to  be  discharged;  he  was  not  in  the  terri- 
tory of  the  prosecuting  sovereign  at  the  time  of  the  crime,  nor  was  he  a  subject 
of  such  sovereign.  We  might  associate  with  this  case  that  of  Burr's  Mexican 
confederates  in  his  plan  for  a  severance  of  the  American  Union.  Though 
they  returned  to  the  United  States  with  Burr,  they  would  not,  on  this  theory, 
have  been  held  liable  to  a  prosecution  for  preparing  abroad  an  armed  assault 
on  the  government  of  the  United  States. 


690  EXTRA-TERRITORIAL   CRIME. 

means  of  frightening  off  criminals,  in  punishing  all  by  whom 
its  institutions  are  assailed.  It  need  scarcely  be  replied 
that  these  arguments  go  too  far.  The  plea  of  self-help 
would  sustain  invasions  of  foreign  rights  in  every  case. 
A  law  of  nature  we  have  no  means  of  determining,  and  to 
assert  such  a  law,  in  this  relation,  is  a  petitio  principiL  And 
that  punishment  can  be  inflicted  for  terroristic  purposes  is  a 
theory  too  long  exploded  in  municipal  law  to  be  revived  in 
international  law.^ 

III.  The  real  theory  of  jurisdiction,  as  it  is  called  by  its 
advocates,  rests,  as  has  been  seen,  on  the  objective^  rather  than 
on  the  subjective f  side  of  crime.     Jurisdiction  is  acquired,  not 
because  the  criminal  was,  at  the  time  of  the  crime,  within 
the  territory  of  the  offended  sovereign,  nor  because  he  was 
at  the  time  a  subject  of  such  sovereign,  but  because  his 
offence  was  against  the  rights  of  that  sovereign  or  of  his  sub- 
jects.    The  real  theory  is,  therefore,  valuable  as  an  adjunct  to 
the  territorial  theory.     We  punish  all  who  offend  on  our  own 
soil  because  our  duty  is  to  attach  to  crime  committed  within 
our  borders  its  retribution.     But,  in  addition  to  this,  we  must 
punish,  when  we  obtain    control  over  the   person    of  the 
offender,  offences  committed  abroad,  by  either  subject  or 
foreigner,  against  our  own  rights.      But  the  term  "  our  own 
rights,"  in  this  sense,  is  susceptible  of  a  double  meaning.     It 
may  mean  the  sum  of  all  the  possible  objects  of  crime  found 
within  our  territory;  or  it  may  mean  the  sum  of  all  the  pos- 
sible objects  of  crime  belonging  to  the  State  or  any  of  its  sub- 
jects.   The  first,  therefore,  confines  the  real  theory  to  attacks 
upon  objects  existing  within  our  territorial  bounds.      The 
second  expands  this  theory  so  as  to  include  attacks  upon 
our  citizens  and  their  property  abroad.     Or,  to  illustrate  this 
distinction:  by  the  first  of  these  theories  —  the  "territorial 
real,"  as  it  might  be  called  —  the  execution  of  a  murderer  of 
an  Englishman  on  a  savage  island,  which  we  have  already 
discussed,  would  not  be  justified;  by  the  second — the  per- 
sonal real  —  it  would.    A  foreigner,  to  take  another  illustra- 

5  See,  to  this  effect,  Rohland,  sec.  10,  113^. 


EXTRA-TERRITORIAL   CRIME.  69I 

tion,  who  forges  American  coin,  by  the  first  theory,  is  liable 
only  in  case  the  false  coin  circulates  in  this  country;  while 
by  the  second  theory  he  is  liable  for  the  circulation  of  such 
coin  abroad. 

Two  objections,  however,  may  be  made  to  the  real  theory 
of  jurisdiction  just  stated : 

The  first  is  that  it  renders  foreigners  liable  for  disobedience 
to  a  law  with  which  they  are  unfamiliar.     But  if  this  objec- 
tion is  valid,  it  would  relieve  foreigners  intra-territorially,  as 
well  as  extra-territorially.     If  a  foreigner  can  set  up  the  de- 
fence of  ignorance  of  our  laws  abroad,  he  can  set  up  the 
defence  of  ignorance  of  our  laws  on  our  own  shores.     The 
foreigner  who,  when  arriving  in  one  of  our  cities,  passes 
counterfeit  United  States  coin,  is  not  likely  to  be  any  more 
familiar  with  our  statutes  than  he  who  executes  the  forgery 
abroad.     But  in  point  of  fact  no  such  ignorance  can  be  set 
up.     The  foreigner  who  forges  our  securities  abroad  knows 
forgery  to  be  a  crime  as  well  as  does  the  most  expert  coun- 
terfeiter who  has  never  left  our  shores.     Neither  the  domes- 
tic nor  the  foreign  counterfeiter  is  familiar  with  the  letter  of 
our  statutes  ;  and  if  ignorance  of  the  letter  excuses,  it  would 
excuse  the  most  veteran  home  malefactor.     In  other  words, 
the  presumption  of  knowledge  of  the  unlawfulness  of  crimes 
mala  in  se  is  not  limited  by  State  boundaries.     The  unlaw- 
fulness of   such    crimes    is   assumed   wherever   civilization 
exists. 

Another  and  more  serious  objection  is  that  the  real  the- 
ory assails  the  prerogatives  of  foreign  sovereignties. 

To  this  it  may  be  replied  that  the  objection  proves  too 
much.  If  a  foreign  sovereign  has  exclusive  jurisdiction  over 
his  own  subjects,  then  we  cannot,  under  any  circumstances, 
punish  the  subjects  of  a  foreign  sovereign.  But  this  no  otie, 
even  among  the  sturdiest  advocates  of  the  personal  theory, 
pretends.  It  is  conceded  on  all  sides  that  the  moment  a  for- 
eigner sets  foot  on  our  shores,  we  hold  him  liable  to  our 
penal  system  in  all  its  details.  Nor  is  this  all.  There  is  no 
civilized  State  that  has  not  passed  statutes  making  it  a  crim- 
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inal  offence,  punishable  in  its  courts,  for  foreigners,  even  ic 
their  own  country,  to  forge  its  securities,  or  to  make  f^lst 
and  fraudulent  oaths  before  its  consuls.     We  do  not,  it  is 
true,  attempt  to  arrest  them  in  their  own  land,  unless  as  a  pre- 
liminary to  a  demand  for  extradition ;  we  are  restrained  from 
making  unconditional  arrests  by  the  countervailing  principle 
of  the  inviolability  of  the  soil  of  foreign  States.     But  when 
such  offenders  come  voluntarily,  or  involuntarily,  within  out 
borders,  we  try  them  as  justly  subject  to  our  laws,  on  the 
ground  that  they  have  criminally  assailed  our  rights.      Nor  is 
this  all.     Among  the  numerous  cases  of  piracy  which   have 
been  adjudicated  in  our  courts,  where  is  the  case  in  which 
the  defence  of  foreign  allegiance  was  ever  set  up  ?     What 
counsel  would   have  the  audacity  to  claim  that  because  a 
pirate  was  the  subject  of  a  foreign  prince,  therefore  he  could 
not  be  tried  for  his  piracy  in  the  courts  of  the  United  States  ? 

What,  however,  are  our  own  distinctive  rulings  as  to  the 
important  question  which  has  been  just  discussed  ?     At  the 
outset,  in  answering  this  question,  we  are  arrested  by  the 
sixth  amendment  to  the  Constitution  of  the  United  States: 
"In  all  criminal  prosecutions  the  accused  shall  enjoy  tlu  right 
to  a  speedy  and  public  trials  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been   committed, 
which  district  shall  have  been  previously  ascertained  by  laic, 
and  to  be  informed  of  the  nature  and  cause  of  the  accusa> 
tion ;  to  be  confronted  with  the  witnesses  against  him ;  and 
to  have  the  assistance  of  counsel  for  his  defence/* 

Does  this  clause  control  state  prosecutions  ?  Does  it  pre- 
clude any  prosecution  of  an  offender  except  in  the  state 
and  district  where  he  was  when  the  offence  was  commit" 
ted  ?    What  does  *'  where  the  offence  was  committed  "  mean  ? 

Waiving  the  first  question,  as  to  whether  crimes  cogniza- 
ble only  by  the  states  are  subject  to  the  limitation  just  stated, 
we  are  obliged  to  give  a  decided  negative  to  the  second 
question,  and  to  maintain  that  the  place  where  the  crime 
takes  effect,  and  not  the  place  where  the  offender  at  the 
time  stood,  is  the  place  of  the  commission  of  the   crime. 
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The  history  of  the  Federal  government,  in  its  several  depart- 
ments, abounds  with  cases  in  which  persons  were  put  on 
their  trial  in  districts  in  which  they  were  not  present  at  the 
time  of  the  commission  of  the  offence.     We  must,  in  fact, 
take  the  amendment  before  us  in  connection  with  the  second 
section  of  the  third  article  of  the  Constitution,  which  pro- 
vides that  criminal  trials  "  shall  be  held  in  the  state  where 
the  said  crimes  shall  have  been  committed;  but  when  not 
committed  in  any  state,  the  trial  may  be  at  suck  place  or  places 
as  the  Congress  may  by  law  have  directed*'     That  the  place  of 
the   commission  of  the  crime  is  not  necessarily  the  place 
where  the  offender  stood  at  the  time  when  the  crime  was 
committed,  in  the  opinion  of  those  concerned  in  the  early 
construction  of  the  Constitution,  is  further  illustrated  by  the 
fact  that  Congress,  in  execution  of  the  power  given  by  the 
Constitution  to   "  define  and  punish    piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against  the  law  of 
nations,"  proceeded,  in  one  of  its  earliest  sessions,  to  pro- 
vide for  the  punishment  on  land  of  offences  committed  at 
sea.     Few  questions,  in  fact,  claimed  earlier  and  more  con- 
spicuous attention  from  the  executive  than  those  which  con- 
cerned  the    arrest   and   punishment   at   home   of  offences 
against  our  sovereignty,  or  against  the  law  of  nations  abroad. 
And  for  the  purpose  of  providing  a  specific  place  of  trial  in  such 
cases,  it  was  prescribed  by  statute  that  "  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place  out  of  the  jurisdic- 
tion of  any  particular  state,  shall  be  in  the  district  in  which  the 
offender  is  apprehended,  or  into  which  he  may  be  first  brought** 
That  this  limitation,  however,  refers  exclusively  to  the  Fed- 
eral government  and  to  Federal  sovereignty,  is  indicated,  not 
merely  by  the  considerations  we  have  already  noticed,  but 
by  the    exclusive    use    of  the    word  "district,**    and    the 
avoidance  of  the  word  "state,**  in  the  statute. 

But  it  is  not  only  of  cases  in  which  the  offender  was,  at 
the  time  of  the  offence,  on  the  high  seas  that  we  have  thus 
claimed  jurisdiction.  By  an  act  of  Congress  passed  June 
22,  i860,  we  have  invested  with  criminal  jurisdiction  our 
consuls  and  commercial  agents  "at  islands  or  in  countries 
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not  inhabited  by  any  civilized  people,  or  recognized  by  any 
treaty  with  the  United  States."  By  the  prior  act  of  August 
II,  1848,  consuls  in  China  and  Turkey  were  charged  with 
power  to  "arraign  and  try,"  in  pursuance  of  treaty  stipula- 
tions, "  all  citizens  of  the  United  States  charged  with  offences 
against  law,"  "  which  shall  be  committed  in  the  dominions 
of  China  "  "  and  Turkey." 

A  still  more  remarkable  assertion  of  jurisdiction  over  of- 
fences in  which  the  offender,  at  the  time  of  the  commission 
of  the   offence,  is  resident  abroad,  is   to  be  found  in  the 
statute  already  noticed,  passed  during  the  administration  of 
Mr.   John    Adams.     Dr.    George    Logan,   of    Philadelphia, 
afterwards  a  senator  of  the   United  States   from   Pennsyl- 
vania, inspired  by  philanthropic  sentiments,  which,  if   chi- 
merical, were  at  least  honest  and  earnest,  started  in  1798  on 
a   self-constituted    mission    to    France.     Dr.   Logan    was   a 
Democrat,  as  well  as  a  Quaker;  and.  he  united  the  peace- 
loving  tastes  of  his  religious  sect  with  the  political  liberalism 
of  his  party.     He  thought  he  would  be  able,  by  personal 
interviews  with  leading  French  politicians,  to  avert  the  war 
which  he  conceived  to  be  impending  between  France  and 
the  United  States.     Had  it  not  been  for  his  political  attach- 
ments, his  mission  might  have  been  regarded  with  the  indif- 
ferent   cynicism  which  marked  the  attitude  of  the    British 
government  to  the  various  Quaker  deputations  which  from 
time  to  time  have  visited  European  sovereigns  in  the  inter- 
ests of  peace.     But  the  Federal  administration,  then  justly 
incensed  at  the  reckless  disrespect  with  which  it  had  been 
treated  by  the  French  negotiators,  and  suspicious  of  any- 
thing that   savored  of  French   cosmopolitan    philanthropy, 
took  alarm  at  Dr.  Logan's  mission,  and  a  statute  was  hurried 
through  to  stop  his  negotiations.     This  statute,  passed  on 
January  30,   1799,  made  it  a  high  misdemeanor,  subject  to 
fine   and    imprisonment,    for   any    "  citizen    of   the    United 
States,  whether  he  be  actually  resident  or  abiding  within 
the  United  States  or  in  any  foreign  country ^^  to  "  directly 
or  indirectly,"  "  without  the  permission  or  authority  of  the 
government  of  the   United   States,"   "commence  or  carry 


EXTRA-TERRITORIAL  CRIME.  695 

on  any  verbal  or  written  correspondence  or  intercourse  with 
any  foreign  government,  or  any  officer  or  agent  thereof, 
Avith  an  intent  to  influence  the  measures  or  conduct  of  any 
foreign  government,  or  of  any  officer  or  agent  thereof,  in 
relation  to  any  disputes  or  controversies  with  the  United 
States."  This  act  still  remains  unrepealed  ;  and  it  was  sev- 
eral times  appealed  to  by  Mr.  Seward,  during  the  late  civil 
war,  as  giving  to  the  home  government  jurisdiction  in  cases 
of  political  offences  committed  by  citizens  of  the  United 
States  when  resident  abroad.  And  it  is  strong  proof  that,  in 
the  contemplation  of  statesmen  who  were  virtually  contem- 
poraneous expounders  of  the  Constitution,  the  clause  in  the 
constitutional  amendment  before  us,  requiring  trials  to  be  in 
the  "  state  and  district  wherein  the  crime  shall  have  been 
committed,"  was  not  understood  to  require  that  at  the  time 
of  the  commission  of  the  crime  the  offender  should  have 
been  corporeally  present  in  such  district.  It  is  the  place  of 
the  commission  of  the  offence  (in  other  words,  where  the 
crime  takes  effect),  and  not  that  of  the  immediate  residence 
of  the  offender,  that  the  Constitution  contemplates. 

That  at  common  law  this  principle  holds  good,  is  illustrated 
by  the  numerous  cases  which  hold  that  corporeal  presence 
at  a  crime  is  not  necessary  to  convict  an  accessary  before 
the  fact,  or  even  the  principal  in  the  second  degree.  Nor 
can  we  by  any  other  mode  of  construction  explain  the  juris- 
diction already  mentioned  as  assumed  by  us  in  cases  of  of- 
fences against  our  sovereignty  committed  by  false  swearing 
before  our  consuls  abroad,  and  -forgery  of  our  securities 
abroad.  The  crime  takes  effect  in  this  country  though  the 
perpetrator  was  at  the  time  in  another  land.  The  same  rea- 
soning applies  to  the  jurisdiction  assumed  in  most  of  our 
states  over  homicide  where  the  death  was  within  the  boun- 
dary, though  the  offender  at  the  time  stood  outside  of  the 
,  boundary.  Statutory,  if  not  common-law,  jurisdiction  is  in 
like  manner  claimed  over  larcenies  and  embezzlements  ef- 
fected intra-territorially  by  an  agent  at  the  time  extra-terri- 
torially  resident.     And  it  is  now  settled  that  he  who  organ- 
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izes  abroad  an  offence  consummated  within  our  borders  b 
responsible  to  us  though  he  may  never  have  trod   our  soil 
Thus,  he  who  abroad  employs  an  agent  to  obtain    by  fatr 
pretences  goods  in  one  of  our  states  is  responsible  to  such 
state  for  obtaining  the  goods  by  false  pretences ;  ^   and  he 
who  abroad  incites  an  agent  to  commit  perjury  in  one  of  our 
states  is  liable  to  indictment  in  such  state  for  the  perfun- / 
It  is  true  that  in  some  cases  we  have  intimations  that  this  juris- 
diction is  only  to  be  exercised  where  the  agent   is  ignorant 
of  the  character  of  the  offence  he  is  employed  to  perpetrate, 
or  at  least  is  innocent  of  any  guilty  purpose  as  to  such  per- 
petration.®    But  this  does  not  in  any  way  touch  the  question 
before  us,  which  is,  whether  a  person  who  at  the  time  of  the 
concoction  and  perpetration  of  an  offence  was  not  present  ic 
the  State  where  it  was  committed,  is  penally  amenable  to 
such  State.     And  there  can  be  no  question  that  the  ruling> 
before  us — whose  authority  is  indisputed,  and  which  will  be. 
in  all  probability,  followed  in  similar  cases  hereafter  arising 
in  England  and  the  United  States  —  establish  such  amena- 
bility. 

We  have,  therefore,  in  our  Constitution,  our  statutes,  and 
our  judicial  decisions,  repeated  affirmations  of  the  principle 
that,  where  an  offence  takes  effect  within  our  borders,  or  is 
directed  against  our  laws,  then  we  have  jurisdiction  to  punish 
it,  irrespective  of  the  residence  of  the  offender  at  the  time 
of  consummation.  We  find  ourselves,  therefore,  adopting 
what  has  been  described  in  prior  pages  as  the  objective  theor>' 
of  jurisdiction.  The  place  of  the  commission  of  an  offence, 
in  other  words,  is  the  place  in  which  the  offence  operates. 
It  makes  no  matter  where  the  offender  is  at  the  time  when 
he  aims  the  shot,  or  organizes  the  cheat,  or  sets  on  foot  the 
conspiracy.  The  effect  is  all  that  the  law  can  take  cognizance 
of     Cogitationis  pcenant  nemo  patitur,     A  man  who  on  our 

^  The  People  V.  Adams,  3  Denio,  190  (affirmed  i  Comst.  173);  S.  P.  R.  v. 
Garrett,  6  Cox  C.  Ct.  260.     See  The  State  v.  Grady,  34  Conn.  119. 

7  The  Commonwealth  V.  Smith,  11  Allen,  243. 

8  The  State  v.  VVyckoff,  2  Vroom,  65. 
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soil  conceives  a  plan  for  a  fraud  to  be  executed  in  a  foreign 
State,  is  not  liable  to  us.      For  thought  no  man  can  be  pun- 
ished.    Acts  alone  are  cognizable  by  the  law.     And  these 
acts,  when  criminal,  are  the  crimes  which  alone  we  can  pun- 
ish ;   and  the  place  of  their  consummation  is  the  place  which 
has  jurisdiction  of  the  oflfence,  although  of  the  attempt  other 
courts  may  have  jurisdiction.     Where  the  offender  was  at 
the  time  has  nothing  to  do  with  the  question  of  jurisdiction. 
It  has  a  good  deal  to  do  with  the  question  of  arrest.      If  he 
>vas  in  a  foreign  land  at  the  time,  and  there  remains,  we  may 
have  a  difficulty  in  arresting  him  ;  but  this  difficulty  exists  in 
cases  where  the  offender,  after  the  offence,  flies  from  justice. 
But,  with  regard  to  the  principle  of  jurisdiction,  we  must  hold 
that   where   the   offence  was   consummated,  there  was  the 
law  outraged,  there  was  the  injury  inflicted,  there  was  sov- 
ereignty assailed  by  an  overt,  appreciable  act,  and  there  re- 
sides jurisdiction  over  the  offence. 

The  analogies  of  private  international  law,  on  its  civil  side, 
are  strong  to  the  same  effect.     What  State  has  jurisdiction 
over  a  contract?     In  other  words,  to  adopt  Savigny's  meta- 
phor, in  what  State  has  a  contract  its  seat  f     Not  the  State,  it 
is  now  universally  agreed,  in  which  the  contract  was  exe- 
cuted, unless  for  other  reasons  than  that  of  the  mere  locality 
of  execution.     The  place  of  execution  is  a  mere  matter  of 
accident,  which  does  not  enter  into  the  essence  of  the  en- 
gagement.    The  place,  on  the  other  hand,  in  view  of  which 
a  contract  is  made  is  the  place  of  performance;    and  the 
conditions  of  the  place  of  performance  —  not  those  of  the 
place  of  execution — the  parties  have  in  mind  when  the  con- 
tract is  framed.     Hence,  as  has  been  settled  by  several  ad- 
judications, when  a  contract  is  executed  in  New  York  to 
deliver  in  Maine,  for  sale,  articles  the  sale  of  which  in  Maine 
is  illegal,  then  the  contract  itself  is  illegal ;    while,  on  the 
other  hand,  the  same  contract,  if  executed  in  Maine,  would 
be  legal  if  the  place  of  its  performance  is  in  New  York.    So 
is  it  with  respect  to  marriage.     The  laws  that  affect  marital 
rights  are  not  those  of  the  place  where  the  marriage  is  sol- 
emnized, but  those  of  the  place  of  performance  —  /.  e,,  those 
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of  the  marital  domicile.  The  same  rule  runs  through  the 
whole  civil  side  of  the  law ;  and  the  reason  is  one  of  princi- 
ple, which  applies  to  criminal  jurisprudence  as  well  as  to 
civil.  Where  a  party  doing  a  thing  may  happen  to  be  when 
it  is  done  is  a  matter  indifferent.  Where  the  thing  is  to  be 
done,  on  tl^e  other  hand,  is  vital.  It  is  to  that  place  that  the  act- 
or's intention  is  directed.  It  is  to  that  place  his  force  is  turned. 
It  is  to  that  place  his  hand  is  stretched.  The  length  of  the 
weapon  he  uses  is  of  no  consequence  in  the  eye  of  either  law 
or  ethics.  It  may,  or  may  not,  extend  over  the  boundar>' 
which  separates  two  sovereign  States.  In  either  case  he 
touches,  by  physical  agencies,  the  thing  injured,  as  much  as 
if  he  grasp  it  in  the  palm  of  his  hand.  And  it  is  in  the 
place  where  the  injury  is  wrought  that  the  sphere  of  an- 
other's rights  is  invaded,  public  security  disturbed,  and  pub- 
lic law  outraged. 

To  the  United  States  these  considerations  are  peculiarly 
important.  On  our  southwest  boundary  lies  Mexico,  with 
whom,  if  we  have  a  treaty  for  extradition,  it  is  a  treaty  of 
very  recent  adoption,  and  of  capricious  application ;  while 
the  state  of  municipal  law  in  Mexico  is  such  that  it  is  hope- 
less to  look  to  Mexican  courts  to  punish  offences  concocted 
in  Mexico  for  execution  in  our  own  land.  Even  if  we  should 
ask  for  Justice  in  such  cases,  the  answer  would  be:  "Take 
care  of  yourselves.  The  crime  was  to  be  done  on  your  ter- 
ritory ;  it  was,  therefore,  a  crime  on  your  soil ;  how  can  we 
punish  a  man  for  something  done  in  another  State  ?  "  Even 
should  this  pretext  fail,  corruption,  or  national  prejudice,  or 
common  interest,  would  succeed  in  rendering  abortive  any 
prosecution  that  might  be  instituted.  In  the  meantime,  if 
we  announce  the  principle  that  Mexico  alone  has  jurisdiction 
in  such  cases,  what  would  become  of  us?  The  Mexican 
side  of  our  boundary  would  be  the  undisturbed  abode  of 
hordes  of  depredators,  who  would  make  our  countr>''  a 
desert  for  many  miles  deep.  Parties  of  armed  marauders 
could  come  down  in  a  swoop,  pillage,  ravish,  and  murder  in 
every  village  or  farm-house,  as  far  as  swift  horses  could 
travel,  and  then  return  over  the  line  unmolested,  and  there, 
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from  their  arsenals,  laugh  insolently  at  the  cries  of  their  vic- 
tims for  vengeance.  The  plea  of  necessity,  as  we  have  just 
seen,  was  considered  by  England  sufficient  to  justify  the 
destroying  the  Caroline,  an  insurgent  steamer,  in  a  port  of 
the  state  of  New  York ;  and  we  did  not,  at  the  time,  hesitate 
to  admit  that  if  the  case  had  not  been  one  in  which  redress 
could  have  been  obtained  by  application  to  our  own  courts, 
the  necessity  set  up  would  have  been  a  justification  of  the 
act.  But  if  so,  there  can  be  no  question  of  the  application 
of  the  same  plea  of  necessity  against  Mexico,  so  that,  under 
its  protection,  we  could  cross  the  boundary-line,  arrest  the 
criminals  and  their  accomplices,  and  try  them  in  the  place  of 
the  consummation  of  their  crime. 

Another  interesting  application  of  the  same  principle  may 
be  drawn  from  our  relations  to  Indian  tribes.  With  several 
of  these  tribes  we  have  executed  treaties  conceding  to  them 
sovereignty  over  certain  tracts  of  land.  Within  this  sov- 
ereignty, crimes  perpetrated  by  Indians  upon  Indians  are 
tried  by  Indian  authorities,  in  conformity  to  Indian  laws. 
But  no  one  has  ever  claimed  that,  even  within  his  own  terri- 
tory, an  Indian  can  assail  the  rights  of  United  States  citizens 
without  making  himself  liable  to  United  States  laws. 

I  have  thus  attempted  to  show  the  inadequacy  of  the  per- 
sonal and  of  the  territorial  theories  as  limits  of  criminal 
jurisdiction.  Of  course,  I  do  not  mean  to  say  that  the 
State  has  not  a  claim  to  the  obedience  of  its  subjects,  where- 
ever  they  may  be ;  all  that  I  here  argue  is  that  the  State  can 
prosecute  others  than  its  subjects  when  they  assail  its  rights. 
Nor  do  I  dispute  the  right  of  the  State  to  exercise  penal  dis- 
cipline over  all  abiding  within  its  borders ;  all  that  I  claim  is 
that  the  right  of  the  State  to  exercise  such  discipline  is  not 
limited  to  those  who  were  corporeally  within  its  borders  at 
the  time  of  the  commission  of  any  offence  for  which  it  is  in- 
cumbent on  it  to  exact  retribution.  What  I  say  is  that  the 
right  of  the  State  to  exact  such  retribution,  whenever  its 
rights  have  been  invaded,  is  not  limited  by  the  corporeal 
presence  of  the  invader  at  the  time  of  the  invasion.     And 
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that  this  is  the  true  view  the  following  summary  may  be 
adduced  to  show : 

It  is  the  duty  of  the  State  to  protect,  not  merely  its  terri- 
tory, but  its  rights.     These  rights  are  : 

1.  Its  political  integrity. 

2.  The  life,  safety,  and  property  of  its  subjects. 

When  these  rights  are  assailed  on  our  own  soil  by  offenders 
who  either  remain  at  the  time  of  the  offence  on  foreign  soil, 
or  return  to  such  soil  when  the  offence  is  committed,  we  may 
exercise  our  jurisdiction  over  the  crime  in  two  ways.  We 
may  say  to  the  foreign  State  within  whose  boundaries  the 
offenders  lurk,  "  Execute  justice  for  us  in  this  case.  Be  our 
agent  in  trying,  in  your  own  courts,  these  offenders."  If 
such  an  appeal  would  be  fruitless,  then  we  have  one  of  two  re- 
maining remedies.  We  may  resort  to  a  demand  for  extra- 
dition ;  or,  in  a  case  of  necessity,  where  redress  can  in  no 
other  way  be  had,  we  can  enter  the  State  where  the  offenders 
are  harbored,  destroy  their  engines  of  destruction,  and  ar- 
rest the  offenders  themselves,  with  a  view  to  their  trial  in  our 
own  courts. 

We  may  even  go  a  step  further,  and  apply  the  same  rea- 
soning to  wrongs  inflicted  on  our  citizens  in  foreign  lands. 
To  each  of  these  citizens  we  owe  protection,  no  matter 
where  he  may  be.  He  pays  us,  in  fact,  for  this  protection. 
Taxes,  it  is  said,  form  the  price  paid  by  the  subject  for  the 
protection  given  to  him  by  his  sovereign ;  and  these  taxes 
we  exact  from  our  citizens  resident  abroad.  When  we  have 
an  income  tax,  that  income  tax  we  assess  on  them  during  their 
temporary  non-residence  ;  and  no  matter  how  long  they  may 
have  remained  absent,  they  find,  when  they  return,  that  their 
county  and  state  taxes  have  been  running  on  against  them 
while  they  are  away,  and  that  these  taxes  they  have  to  pay. 
Their  status  when  they  are  abroad  is  settled  by  the  law  of 
their  domicile  ;  what  this  law  says  they  are  —  married  or  sin- 
gle, legitimate  or  illegitimate  —  that  they  must  continue  to  be 
wherever  they  are.  When  they  die,  their  estate  is  remitted 
to  the  courts  of  their  domicile,  to  be  distributed  according  io 
its  laws.     It  would  be  a  strange  thing  if  they  should  thus  be 
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enveloped  by  their  domicile  with  duties,  but  should  not  be  en- 
veloped by  it  with  rights.     It  would  be  strange  if,  when 
travelling  lawfully  abroad,  in   connection,  for.  instance,  with 
that  very  commerce  which  by  such  multitudinous  statutes  it 
regulates  and  validates,  their  relation  to  the  State  should  be 
wholly  one-sided,  consisting  entirely  of  their  duty  to  it,  and 
not  at  all  its  duty  to  them.     It  would  be  strange  if  their 
citizenship  should  exist  whenever  the  State  calls  upon  them 
for  aid,  and  should  disappear  whenever  they  call  upon  the 
State    for   protection.      But   this   anomaly  does   not  exist. 
Whenever  the  State  has  rights  which  may  be  assailed,  then 
the  State  has  rights  to  defend;  and  the  rights  of  the  citizen 
are  the  rights  of  the  State  of  which  he  is  a  constituent  part. 
Even  if  we  waive  the  question  of  duty  based  upon  construc- 
tive contract,  we  must  remember  that  the  commonwealth  is 
but  the  aggregation  of  its  citizens,  and  that  when  the  rights 
of  one  of  these  are  invaded,  then  the  rights  of  the  aggregate 
State  are  invaded.     We  stand,  therefore,  in  this  relation,  on  a 
higher,  instead  of  a  lower,  ground  than  is  occupied  by  those 
who  hold  that  the  relation  of  the  citizen  to  the  State  is  merely 
that  of  the  subject  to  the  prince.     With  us  the  citizens  make 
the  State;    the  State  with  us  is  not  a  king,  nor  a  senti- 
ment, but  an  aggregation  of  citizens,  living  together  under  a 
constitutional     government,    to    which     government     they 
cede  the  duty  of   punishing   invasions    of  their  individual 
rights.     We  have,  therefore,  to  rest  this  jurisdiction  on  the 
duty,  not  merely  of  the  sovereign  to  protect  the  subject  who 
pays  him  for  this  protection,  but  of  the  commonwealth  to 
protect  the  rights  of  which  it  is  itself  the  aggregate.    Hence, 
if  an  American  citizen  is  murdered  or  plundered  abroad,  it 
is  the  duty  of  his  country  to  exact  redress  and  retribution.     If 
the  crime  is  committed  in  a  civilized  country,  the  exaction  is 
by  requisition  on  the  sovereign  within  whose  boundaries  the 
offence  was  committed,  and  the  requisition  is  either  to  de- 
liver the  offenders  to  us  or  to  take  upon  himself  their  prose- 
cution.    If  the  crime  is  committed  in  a  barbarous  or  semi- 
barbarous  land,  where  a  demand  for  extradition  is  not  recog- 
nized, and  where  justice  is  not  inflicted  in  accordance  with 
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civilized  jurisprudence,  then  we  have  a  right  to  execute  jus- 
tice ourselves,  by  seizing  the  offenders  and  trying  them  ac- 
cording to  our  laws,  in  all  cases  in  which  these  laws  embody 
crimes  against  men,  irrespective  of  local  limitations.  Igno- 
rance of  law  would,  indeed,  avail  as  a  defence  as  to  ofTences 
not  mala  in  se.  But  as  to  offences  ma/a  in  se,  wherever 
the  rights  of  a  citizen  are  assailed,  then  it  is  the  prerogative 
of  his  State  to  require  redress. 

Francis  Wharton. 
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/.  The  general  Liability  of  Railroads  for  causing  Fires,  — 
The  earliest  case  in  the  English  Reports  on  the  subject  of 
railroad  fires  is  that  of  Aldridge  v.  The  Great  Western  Rail- 
way Company,*  which  came  before  the  Court  of  Common 
Pleas  at  Michaelmas  Term,  1841,  in  the  form  of  a  case  stated 
for  the  opinion  of  the  court.  The  declaration  alleged  that  the 
railway  company,  by  its  servants,  so  carelessly  and  improp- 
erly managed  and  directed  one  of  its  engines  that  sparks  flew 
from  the  engine  upon  a  stack  of  beans  standing  in  an  adjoining 
field,  belonging  to  the  plaintiff,  whereby  the  stack  was  de- 
stroyed. The  case  stated  showed  that  the  engines  used  upon 
the  railway  were  such  as  were  usually  employed  on  railways 
for  the  purpose  of  propelling  trains  thereon,  and  that  the  en- 
gine from  which  the  sparks  that  set  fire  to  the  stack  in  question 
flew  was  used  in  the  ordinary  manner,  and  for  purposes  author- 
ized by  the  act  of  Parliament  incorporating  the  company. 
The  question  for  the  opinion  of  the  court  was  whether,  under 

*  3  M.  &  G.  514. 

VOL.  4,  NO.  5 — 46 
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these  circumstances,  the  action  could  be  maintained,  and 
whether  the  defendants  were  liable  to  make  compensation  to 
the  plaintiff  for  the  loss  sustained  by  him  in  consequence  of 
the  destruction  of  the  stack  of  beans.  If  the  court  should 
be  of  opinion  that  the  defendants  were  liable,  they  agreed 
to  the  entry  of  a  verdict  for  the  amount  of  the  damage  sus- 
tained ;  if  the  court  were  of  a  contrary  opinion,  the  plaintiff 
agreed  to  take  a  nonsuit.  When  the  case  came  up,  there  be- 
ing no  precedents  exactly  in  point,  the  argument,  as  is  fre- 
quently the  case  in  the  English  courts,  took  the  form  of  a 
conversation  between  the  bench  and  the  counsel,  and  the 
following  dialogue  ensued : 

Channell,  Sergt.,  for  plaintiff:  "  Under  the  facts  stated  in 
this  case  the  plaintiff  is  entitled  to  recover,  the  engine  in 
question  being  in  charge  of  the  company's  servants." 

Bompas,  Sergt.,  for  defendants  :  "  The  defendants  contend 
that  they  are  not  liable  without  proof  of  negligence." 

Channell,  Sergt. :  *'  It  is  submitted  that  the  onus  is  thrown 
on  the  defendants  to  show  that  they  have  not  been  guilty  of 
negligence." 

Tindal,  C.  J. :  "  How  are  we  to  say  whether  the  farmer,  in 
setting  his  stack  where  it  was  placed,  or  the  company,  have 
been  the  more  negligent  ?  That  is  a  question  of  fact  for  the 
jury,  and  not  of  law." 

Channell,  Sergt.:  "The  act  incorporating  the  company 
confers  on  them  no  power  which  they  would  not  possess  at 
common  law." 

This  was  admitted  by  defendant's  counsel,  whereupon 
Channell,  Sergt.,  proceeded  at  some  length  to  show  the  case 
at  bar  to  be  within  the  principle  of  law  that  every  one  must 
so  use  his  property  as  not  to  injure  that  of  his  neighbor. 

Channell,  Sergt. :  "  It  is  submitted  that  the  facts  of  the  case 
show  that  the  defendants  had  been  guilty  of  negligence. 
For  as  it  appears  that  the  engine  was  liable  to  emit  sparks, 
the  defendants  were  bound  to  take  care  that  such  sparks  did 
no  harm." 

Tindal,  C.  J. :  *'  If  the  case  had  gone  to  trial,  and  the  plaintiff 
had  proved  that  the  engines  had  frequently  set  fire  to  stacks, 
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that  would  have  shown  negligence ;  but  it  does  not  appear 
that  such  an  accident  had  ever  happened  before." 

Maule,  J. :  **  The  case  does  not  state  that  sparks  had  ever 
previously  come  from  the  engine." 

Channell,  Sergt. :  "  In  Christie  v.  Griggs,'  an  action  against 
the  proprietor  of  a  stage-coach  for  negligence,  whereby  the 
coach  broke  down,  and  the  plaintiff,  travelling  by  it  as  a  pas- 
senger, was  hurt,  it  was  held  that  proof  of  the  coach  having 
broken  down  was  prima-facie  evidence  from  which  negli- 
gence would  be  inferred.  So  here  a  prima-facie  case  of 
negligence  is  disclosed  by  the  facts  stated." 

Bompas,  Sergt. :  *'  The  plaintiff  is  bound  to  show  negli- 
gence ;  the  onus  does  not  lie  on  the  defendants  to  disprove  it. 
This  case  is  clearly  distinguishable  from  Christie  v.  Griggs, 
which  was  an  action  of  assumpsit  for  not  properly  convey- 
ing the  plaintiff.  The  case  states  the  engine  to  have  been 
used  'in  the  ordinary  manner;'  if  the  engine  itself  was  de- 
fective, that  should  have  been  mentioned." 

Tindal,  C.  J.:  **  The  declaration  does  not  complain  of  the 
engine  being  an  improper  engine,  but  of  carelessness  in  con- 
ducting it." 

Maule,  J. :  "  The  plaintiff  says  that  the  defendants,  in  con- 
ducting the  engine  in  their  ordinary  manner,  were  guilty  of 
carelessness." 

Bompas,  Sergt. :  "This  being  an  ordinary  engine,  and  used 
in  the  ordinary  way,  the  defendants  are  not  responsible  for 
the  damage  which  ensued.  In  The  King  v.  Pease,^  it  was 
held  that  an  indictment  for  a  nuisance  against  a  railway  com- 
pany, for  using  locomotive-engines  on  a  railway  (which  the 
company  were  authorized  to  do  by  an  act  of  Parliament) 
placed  so  near  to  an  ancient  highway  as  to  frighten  the 
horses  of  persons  on  the  highway,  could  not  be  sustaind,  in- 
asmuch as  the  using  of  such  locomotive-engines  was  au- 
thorized by  the  legislature.  There  the  defendants  are 
authorized  by  their  act  to  run  engines  on  their  railway ;  and, 


'   2  Camp.  79. 

3  4  Harn.  &  Adol.  30. 
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if  such  engines  are  dangerous  by  reason  of  the  sparks  they 
emit,  the  plaintiff  should  not  have  placed  his  stack  so  near 
It  is  not  enough  for  the  plaintiff  to  show  the  accident;  he 
must  distinctly  prove  it  occurred  through  the  negligence  of 
the  defendants.  It  cannot  be  assumed  that  because  sparks 
came  from  the  engine  there  was  negligence,  for  the  onui 
clearly  lies  on  the  plaintiff  to  show  negligence." 

Tindal,  C.  J. :  "  It  seems  to  me  that  we  cannot  come  to  any 
conclusion  upon  the  facts  stated  in  this  case.  It  is  contended 
on  the  part  of  the  defendants  that  the  plaintiff  should  be 
nonsuited ;  but  I  am  not  prepared  to  say  that  the  fact  of  the 
engine  emitting  sparks  might  not  amount  to  negligence. 
On  the  other  hand,  I  cannot  say  that  a  verdict  ought  to  be 
entered  for  the  plaintiff.  I  think  that  the  special  case  should 
be  withdrawn,  and  that  the  parties  should  go  on  to  trial.  To 
entitle  the  plaintiff  to  recover,  he  must  either  show  some 
carelessness  by  the  defendants  or  lay  facts  before  the  jur}' 
from  which  it  may  be  inferred.  All,  however,  that  we  can 
say  is  that,  upon  the  case  before  us,  the  plaintiff  ought  not 
to  be  nonsuited." 

Coltman,  J. :  *'  I  am  of  the  same  opinion.  This  is  not  the 
kind  of  case  which  the  statute  contemplated  should  be  stated 
for  our  consideration." 

Maule,  J. :  "  If  the  court  were  called  upon  to  decide  mat- 
ters of  fact,  there  would  probably  be  a  difference  of  opinion. 
I  agree  with  my  lord  that  the  plaintiff  ought  not  to  be  non- 
suited upon  the  facts  laid  before  us.  The  case  should  be 
submitted  to  a  jury."     And  here  the  case  ended. 

It  is  a  well-known  rule  of  the  common  law  that  where  a  per- 
son brings  or  uses  a  thing  of  a  dangerous  nature  on  his  own 
land  he  must  keep  it  in  at  his  peril,  and  is  liable  for  the  conse- 
quences if  it  escapes  and  does  injury  to  his  neighbor.*  And 
this  is  the  rule  which,  with  a  certain  restriction  which  will  be 
presently  noticed,  governs  the  liability  of  railroad  companies 
for  damages  caused  by  fires  from  their  locomotives.     Said 

4  Fletcher  v.  Rylands,  L.  R.  I  Ex.  265 ;  L.  R.  3  H.  L.  330.  and  cases  cite^l : 
3  M.  G.  &  S.  230. 
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Tindal,  C.  J.,  in  one  of  the  earliest  English  cases  on  the 
subject :  5 

"  The  defendants  are  a  company  entrusted  by  the  legisla- 
ture with  an  agent  of  an  extremely  dangerous  and  unruly 
character,  for  their  own  private  and  particular  advantage; 
and  the  law  requires  of  them  that  they  shall,  in  the  exercise 
of  the  rights  and  powers  so  conferred  upon  them,  adopt  such 
precautions  as  may  reasonably  prevent  damage  to  the  prop- 
erty of  third  persons,  through  or  near  which  their  railway 
passes.  The  evidence  in  this  case  was  abundantly  sufficient 
to  show  that  the  injury  of  which  the  plaintiff  complains  was 
caused  by  the  emission  of  sparks,  or  particles  of  ignited 
coke,  coming  from  one  of  the  defendants'  engines ;  and  there 
was  no  proof  of  any  precaution  adopted  by  the  company  to 
avoid  such  a  mischance.  I  therefore  think  the  jury  came 
to  a  right  conclusion  in  finding  that  the  company  were  guilty 
of  negligence,  and  that  the  injury  complained  of  was  the 
result  of  such  negligence.  There  are  many  old  authorities 
to  sustain  this  view.  For  instance,  the  case  of  Mitchil  v.  Ales- 
tree,  I  Vent.  295,  for  an  injury  resulting  to  the  plaintiff  from 
the  defendant's  riding  an  unruly  horse  in  Lincoln's  Inn 
Fields;  that  of  Bayntine  v.  Sharp,  i  Lut.  90,  for  permit- 
ting a  mad  bull  to  be  at  large ;  and  that  of  Smith  v.  Pelah, 
2  Stra.  1264,  for  allowing  a  dog,  known  to  be  accustomed  to 
bite,  to  go  about  unmuzzled.  The  precautions  suggested  by 
the  witnesses  called  for  the  plaintiff  in  this  case  [viz.,  that  the 
company  might  prevent,  to  a  certain  extent,  the  escape  of 
sparks  by  placing  a  perforated  cap  on  the  chimney  of  its 
locomotives]  may  be  compared  to  the  muzzle  in  the  case  last 
referred  to." 

Under  two  English  statutes,*  passed  prior  to  the  Revolution 
and  the  separation  of  the  colonies,  and  thus  made  part  of  our 
common  law,  the  owner  of  premises  on  which  a  fire  accident- 
ally began  was  relieved  from  any  liability  therefor.  The 
English  courts  at  first  extended  this  statute  to  cases  where 


5  Piggott  V.  Eastern  Counties  R.  Co.,  3  M.  G.  &  S.  228;  J.  ^.,  3  C.  B.  229. 
*  6  Anne,  ch.  31,  sec.  67;   14  Geo.  III.,  ch.  78,  sec.  76. 
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the  fire,  though  an  Occident,  was  due  to  the  negligence  of 
the  owner.  The  later  cases,  however,  have  reversed  this 
ruling,  and  have  construed  the  statute  as  including  only  cases 
where  negligence  is  wanting.^  In  this  country,  wherever  the 
applicability  of  these  statutes  has  been  raised,  the  decisions 
have  been  uniform  that  they  apply  only  to  pure  accidents/ 
though  it  has  been  denied  that  they  apply  to  the  case  of 
railroads  at  all.^ 

But  a  railroad  company  chartered  by  the  Legislature,  and 
exercising  a  franchise  granted  by  the  state,  is  not  liable  alh 
solutely  for  damages  caused  by  fire  escaping  from  its  loco- 
motives. This  was  intimated  in  a  case  decided  shortly 
after  the  introduction  of  railroads  into  England,  but  the 
principle  was  not  definitely  established  until  several  years 
later,  and  even  then  the  Court  of  Exchequer  held  a  differ- 
ent view.  In  i860  it  was  laid  down  by  that  court "°  that,  as 
accidents  occasionally  arise  from  the  use  of  fire  as  a  means 
of  propelling  locomotives    on    railways,    the   happening  of 

7  Filliter  v.  Phippard,  ii  Ad.  &  E.  347;  Vaughn  v.  Menlove,  3  Bing.  (s. 
s.)  468;  5.  r.,  4  Sco.  N.  R.  244.  In  Vaughan  v.  TafF  Vale  R,  Co.,  3  H.  &  X. 
742,  it  was  held  that  this  statute  did  not  apply  where  the  fire  originated  in  the 
use  of  a  dangerous  instrument,  knowingly  used,  by  the  owner  of  the  land  on 
which  the  fire  breaks  out. 

^  Webb  V.   Rome,  etc.,   R.   Co.,  49  N.  Y.  420. 

9  Spaulding  v.  Ch.  &  N.  W.  R.  Co.,  30  Wis.  no.  In  this  case  it  is  said' 
"  Proceeding  upon  the  supposition  that  the  statute  in  question  was  a  rule  of  onr 
law,  and  that  it  did,  and  was  intended  at  the  time  of  its  enactment  to  excu>e 
negligence,  so  that  no  action  could  be  maintained,  we  should  venture  the  sug- 
gestion, with  strong  expectation  that  it  would  be  assented  to  as  correct,  that  the 
rule  so  enacted  would  be  inapplicable  to  the  case  of  a  railway  company.  It 
would  need  no  argument  to  show  that  railway  engines,  moving  at  the  great esi 
velocity,  and  conveying  their  fire  through  the  length  and  breadth  of  the  land, 
and  which,  with  the  utmost  precautions  for  the  safety  and  protection  of  property, 
and  with  the  obligation  of  great  care  imposed  on  their  managers,  are  still  very 
dangerous,  were  not  within  the  contemplation  of  the  framersol  the  statute.  No 
such  machinery  was  then  known,  nor  was  it  invented  and  thus  put  in  use  until 
more  than  half  a  century  after  the  act  was  passed.  It  would  seem,  then,  to  be 
a  great  stretch  of  construction  to  apply  the  statute  to  such  a  case.  Hence,  in 
no  view  we  can  take  of  these  English  statutes  do  they  seem  to  afford  the  slight- 
est ground  for  relieving  the  railway  company  from  responsibility  for  the  in- 
jurious consequences  produced  by  its  own  negligence." 
Vaughan  v.  Taff  Vale  R.  Co.,  3  H.  &  N.  746. 
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such  accidents  must  be  taken  to  be  the  natural  and  neces- 
sary use   of  fire  for  that  purpose,  and,  therefore,  railroad 
companies,  by  using  fire,  are  responsible  for  any  accident 
Avhich  may  result  from  its  use,  although  they  have  taken 
every  precaution  in  their  power.     On  appeal  to  the  Exchequer 
Chamber  this    ruling   was   reversed,  and  the  doctrine   laid 
do^vn  which  is  now  almost  undisputed  both  in  England  and 
America,  viz. :  that,  although  it  may  be  true  that  if  a  per- 
son keeps  an  animal  of  known  dangerous  propensities,  or  a 
dangerous  instrument,  he  will  be  responsible  to  those  who 
are  thereby  injured,  independently  of  any  negligence  in  the 
mode  of  dealing  with  the  animal,  or  using  the  instrument ; 
yet,  when  the  legislature  has  sanctioned  and  authorized  the 
use  of  a  particular  thing,  and  it  is  used  for  the  purpose  for 
w^hich  it  was  authorized,  and  every  precaution  has  been  ob- 
served to  prevent  injury,  the  sanction  of  the  Legislature  car- 
ries with  it  this  consequence,  that  if  damage  result  from  the 
use  of  such  thing,  the  party  using  it  is  not  responsible." 
But  this  right  is  granted  only  on  condition  that  the  privilege 
shall  be  so  used  as  to  cause   no   unnecessary   damage   to 
others."     The  locomotives  of  a  railroad  may  scatter  fire  and 
destroy  property,  but  if  it  can  be  shown  that  the  company 
or  its  agents  were  not  in  fault,  no  recovery  can  be  had.     The 
gist  of  the  action  for  damages  caused  by  locomotive  fires  is 
negligence.     This  is  now  beyond  doubt  the  well-settled  law 
in  England,  where  the  question  first  arose,'^  and  in  this  coun- 
try, where  the  decisions  have  been  uniform  from  the  first.** 

"  Vaughan  v.  Taff  Vale  R.  Co.,  5  H.  &  N.  679. 

"  King  V.  Morris  &  Essex  R.  Co.,  18  N.  J.  Eq.  397. 

'3  Aldrid  V.  The  Great  Western  R.  Co.,  3  Man.  &  G.  517;  Piggott  v. 
Eastern  Counties  R.  Co.,  3  M.  G.  &  S.  230 ;  King  v.  Pease,  4  Bam.  Sc 
Adol.  3a.  This  last  case,  and  Vaughan  v.  Taif  Vale  R.  Co.,  received  the  ex- 
press approval  of  the  House  of  Lords  upon  this  point,  in  Brand  v.  Hammer* 
smith  R.  Co.,  L.  R.  4  H.  I..  171. 

M  111.  Cent.  R.  Co.  v.  Mills,  42  111.  407 ;  Railroad  Co.  v.  Yeiser,  8  Pa.  St.  366 ; 
P.  &  P.  Turnpike  Co.  v.  Phila.  &  Trent.  R.  Co.,  54  Pa.  St.  345  ;  Phila.  &  Read. 
Co.  v.  Verger,  73  Pa.  St.  121 ;  Ind.  &  Cin.  R.  Co.  v.  Paramore,  31  Ind.  143; 
Huyett  v.  Phila.  &  Read.  R.  Co.,  23  Pa.  St.  371 ;  Jackson  v.  Ch.  &  P.  R.  Co.,  31 
Iowa,  176;  Kan.  Pac.  R.  Co.  v.  Butts,  7  Kan.  308;  Ellis  v.  P.  &  R.  R.  Co.,  2 
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In  some  states  a  statutory  liability  has  been  imposed  upon 
railroad  companies  which  has  changed  the  general  rule. 
These  statutes,  as  well  as  the  question  as  to  what  is  consid- 
ered by  the  courts  to  amount  to  negligence  in  these  cases, 
are  considered  in  subsequent  sections  of  this  article/^ 

Unless,  however,  the  company  be  expressly  authorized  by 
the  Legislature  to  use  fire,  it  will  be  liable  as  at  common  law.*^ 

//.  Presumption  of  Origin  of  Fire.  —  From  a  fire  be- 
ing discovered  near  the  company's  right  of  way,  shortly 
after  an  engine  has  passed,  it  may  be  presumed  that 
it  originated  in*sparks  from  the  engine,  it  being  a  matter  of 
common  knowledge  that  engines  do  emit  sparks.  Such  a 
fire  may  have  arisen,  as  has  been  suggested,  from  a  cigar 
thrown  from  a  car  window,  or  from  a  spark  dropped  from  a 
workman's  pipe.  But  the  former  cause  is  the  more  proba- 
ble one.'7  In  Pennsylvania  R.  Co.  v.  Stranahan,*®  a  person 
who  lived  nineteen  miles  from  the  place  of  the  fire  was  al- 
lowed to  show  that  it  was  a  common  occurrence  for  engines, 
about  where  he  lived,  to  emit  sparks  in  large  quantities.     It 

Ired.  140;  p.  C.  &  St.  L.  R.  Co.  v.  Culver  (Ind.),  6  Cent.  L.  J.  498.     And 
see  Morris  &  Essex  R.  Co.  v.  The  State,  36  N.  J.  553;  McCready  ▼.  Railroad 
Co.,  2  Strobh.  356;  Borroughs  v.  Housatonic  R.  Co.,  15  Conn.  142.     In  this 
case  the  agreed  facts  were  that,  as  a  locomotive  of  the  defendant  was  passing: 
the  plaintiffs  building   and  cider-mill,  sparks  from   the  smoke-stack  of  the 
locomotive  fell  upon  the  roof  of  the  building,   setting  it  and  the  cider-mill 
on  fire.     The  jury  were  instructed  that,  even  if  they  should  find  that  there 
had  been  due  care  taken,  and  that  no  carelessness  or  negligence  could  be  im- 
puted to  the  defendant,  the    plaintiff  was    still    entitled  to  recover  damages 
for  the  loss  of  his  buildings.      On  appeal    this   ruling  was  reversed.      The 
reporter,  in  a  note  to  this  case,  states   that  the    decision    below  was  made 
solely  on  the  authority  of  Hooker  v.  The  New  Haven  &  Newhampton  Co.,  14 
Conn.  146,  where  a  canal  company  was  held  liable  for  damages  caused  by  the 
flowing  of  land   by  water  discharged  from  waste  weirs,  though  no  want  of 
prudence  or  care  on  its  part  was  proved,  and  that  it  was  at  the  time  regarded 
by  some  of  the  profession  as  a  reductio  ad  absurd  am  from  that  case. 

'5  S^^post,  13. 

**  Jones  V.  Festinog  R.  Co.,  L.  R.  3  Q.  B.  735.     See,  also,  Brand  v.  Ham- 
mersmith, L.  R.  4  H.  L.  171 ;  Moshier  v.  Utica  &  Sch.  R.  Co.,  8  Barb.  427. 

'7  Smith  V.  London  &  N.  W.  R.  Co.,  L.  R.  6  C.  P.  14.     And  see  Burke  v. 
Louisville  &  Nashville  R.  Co.,  7  Heisk.  451. 

*8  79  Pa.  St  405. 
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was  objected  that  these  facts  were  too  remote.  But  the  Su- 
preme Court  sustained  the  evidence.  "This  was  not  a 
case,"  said  the  court,  "  where  a  certain  engine  had  thrown 
out  the  sparks  which  set  fire  to  the  plaintiff's  barn,  but  it 
was  where  the  engine  was  unknown.  Yet  the  cause  of  the 
fire  was  clearly  traced  to  the  railroad  track,  and  left  the  be- 
lief that  some  one  of  the  engines  of  the  defendants  had 
emitted  the  coals  which  set  the  barn  on  fire.  It,  therefore, 
became  necessary  to  establish  the  fact  by  such  proof  as  ren- 
dered the  belief  a  certain  fact.  This  could  be  done,  not  by 
the  proof  that  a  certain  engine  emitted  sparks  incessantly, 
for  nan  constat  that  this  particular  engine  had  passed  the 
plaintiff's  premises  on  that  day.  Hence,  it  was  necessary  to 
permit  the  party  to  show  that  the  emitting  of  coals  and 
sparks  in  unusual  quantities  was  frequent,  and  was  permitted 
to  be  done  by  a  number  of  engines." 

///.  Presumption  from  Proof  of  Escape  of  Fire,  —  Whether 
proof  of  the  escape  of  fire  from  a  locomotive  establishes  a 
prima-facie  case  of  negligence,  and  thereby  places  upon  the 
company  the  burden  of  showing  proper  care  on  its  part,  is  a 
question  upon  which  the  courts  disagree.  In  England  it  is 
well  settled  that  it  does,'9  and  this  rule  has  been  followed  in 
Missouri,**  Illinois,''  Tennessee,"  Wisconsin,"3  Nebraska,'* 
and  Nevada.'^    On  the  other  hand,  in  Connecticut,*^  Indiana,*' 


*9  Aldridge  v.  Great  Western  R.  Co.,  3  Man.  &  G.  515;  Piggott  v.  Eastern 
Counties  R.  Co.,  3  M.  G.  &  S.  230;  Smith  v.  London  &  N.  W.  R.  Co.,  L.  R. 
6  C.  P.  14. 

«»  Post, 

»»  Bass  V.  C.  B.  &  Q.  R.  Co..  28  111.  9;  Illinois  Central  R.  Co.  v.  Mills,  42 
111.  407;  Toledo,  Wabash  &  West.  R.  Co.  v.  Lannon,  67  111.  68.  Since 
adopted  by  statute.  Rev.  Stat.  1877,  ch.  1 14,  sec.  89.  See  Ch.  &  N.  W.  R.  Co. 
V.   McCahill,  56  111.  28 ;    Pitts.,  Cin.  &    St.  L.  R.  Co.  v.  Campbell.  86  111. 

443- 

**  Burke  V.  Louisville  &  Nashville  R.  Co.,  7  Heisk.  451. 

*3  Spaulding  v.  Chicago,  etc.,  R.  Co.,  30  Wis.  no. 

*^  Burlington  &  Missouri  R.  Co.  v.  Westover,  4  Neb.  268. 

«5  Longabaugh  v.  V.  C.  &  T.  R.  Co.,  9  Nev.  271. 

^  Burroughs  v.  Housatontc  R.  Co.,  15  Conn.  124. 

*1  Indiana  &  Cin.  R.  Co.  v.  Paramore,  31  Ind.  143. 


gence  is  required  from  the  plaintiff.  In  some  states  the  Eag- 
lish  rule  has  been  adopted  by  statute,  the  Legislature  thus 
giving  it  the  weight  of  its  sanction. 

Notwithstanding  the  number  and  authority  of  the  decisions 
to  the  contrary,  this  would  certainly  seem  to  be  a  rule  at 
once  reasonable  and  just.  As  has  been  very  well  said  by  the 
Supreme  Court  of  Wisconsin,^  the  presumption  of  negli- 
gence from  the  mere  fact  of  fire  having  escaped  is  neither 
strong  nor  very  satisfactory.  But  its  effect  is  to  shift  the 
burden  of  proof  to  where  it  properly  belongs.  All  informa- 
tion as  to  the  construction  and  working  of  its  engines,  and 
of  the  particular  one  in  fault,  is  in  the  possession  of  the  com- 
pany. The  means  of  rebutting  the  charge  of  negligence  are 
entirely  in  its  power."  An  outsider  cannot  be  expected  to 
know,  still  less  prove,  that  in  the  construction  of  the  engine, 
or  in  the  negligent  use  of  it  on  the  occasion  complained  of, 
the  company  was  in  fault.  He  is  assured  of  one  thing  at  least, 
—  and  sometimes  of  two,  —  that  his  property  has  been  de- 
stroyed, and  that  the  company  furnished  the  means.  Having 
proved  this  much,  it  is  surely  just  to  call  on  the  defendant  to 
show  that  he  was  not  negligent ;  that  he  had  employed  care- 
's Sheldon  V.  Hudson  River  R.  Co..  14  N.  Y.  Il8;  McC«ig  v.  Erie  R.  Co.. 
8  Hun.  579:  Rood  v.  N.  V.  &  Erie  R.  Co..  18  Barb.  80:  Collins  v.  X.  V, 
Cent.  &  Hudson  River  R.  Co.,  5  Hun,  503.  But  see  Case  v.  Northern  Cent. 
R.  Co.,  59  Barb.  644. 

'9  Kansas  Pacific  R.  Co.  v.  Butts,  7  Kan.  308;  Atchison,  etc,  R.  Co.  v 
Ktanford,  ta  Kan.  354. 

»■  Railroad  Co.  v.  Veiser.  8  Pa.  St.  366. 

3"  Hull  V.  Sacramento  Valley  R.  Co.,  14  Cal.  387  :  Henrj  v.  Southern  P»cifii 
R.  Co..  50  Cal.  t76. 

3'  Ellis  V.  P.  &  R.  R.  Co.,  3  Ired.  138. 

33  Jefferis  V.  P.  W.  &  B.  R.  Co.,  3  Housl.  447. 

M  Gaudy  V.  Ch.  &  N.  W.  R.  Co.,  30  Iowa,  4*0;  Garrett  v.  Ch.  ic  N.  W.  R 
Co.,  36  Iowa,  izi. 

35  RulTner  v.  C,  H.  &  D.  R.  Co.,  7  Cent.  L.  J.  316. 

J*  Spaulding  V.Chicago,  etc.,  R.  Co.,  30  Wis.  no. 

3T  See  Huyelt  v.  Phila.  it  Read.  R.  Co.,  23  Pa.  Si.  373. 
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ful  and  competent  servants;  that  he  had  used  the  most  im 
proved  appliances  to  prevent  his  fires  from  escaping.     It  is 
then  quite  time  enough  to  require  the  plaintiff  to  give  evi- 
dence of  actual  negligence  on  the  defendant's  part.     In  one 
of  the  earliest  cases  decided  in  this  state,^^  the  court  held 
that  there  was  no  legal  presumption  of  negligence  from  the 
emission  of  fire ;  that  the  burden  of  proof,   in  such  cases, 
was  upon  the  plaintiff  to  show  that  the  fire  was  caused  by 
the  defendant's  negligence.     But  all  the  later  cases  in  this 
state  hold  a  contrary  doctrine,  and  by  impHcation,  though  not 
expressly,  overrule  this*  decision,  by  holding  that  ^  prima- 
facie  case  is  made  out  against  the  company  upon  proof  that 
the  fire  was  caused  by  its  engines.^?     "  If  it  should  be  held 
otherwise,  it  would  amount  to  a  denial  of  justice  to  those 
v^rho  were  injured  by  such  fires.     It  would  be  in  most  cases 
wholly  impossible  for  the  farmer  who  was  injured  to  be  able 
to  tell  how  the  servants  of  the  company  were  conducting  the 
business,  and  they  would  be  in  most  cases  wholly  ignorant 
by  what  witnesses  the  facts  of  negligence  could  be  proved. 
These  are  facts  which  would  be  peculiarly  within  the  knowl- 
edge of  the  defendant  and  its  servants.     In  such  cases  the 
onus  should  devolve  on  the  defendant  to  prove  how  it  and  its 
servants  were  conducting  its  business  at  the  time  the  fire 
escaped.     The  question  is  now,  I  consider,  well  settled  in 
this  state."^° 

A  considerable  amount  of  evidence  —  in  every  case  that 
of  experts  on  the  subject  —  is  to  be  found,  in  the  reports,  to 
the  effect  that  by  care,  or  the  use  of  proper  appliances,  the 
escape  of  fire  from  a  locomotive  may  be  effectually  pre- 
vented,*' and  there  are  judges  of  courts  who  have  not  hesi- 

38  Smith  V.  Hann.  &  St.  Jo.  K.  Co.,  37  Mo.  287. 

39  Fitch  V.  Pacific  R.  Co.,  45  Mo.  322;  Bedford  v.  Hann.  &  St.  Jo.  R.  Co., 
46  Mo.  456;  Clemens  v.  Hann.  &  St.  Jo.  R.  Co.,  54  Mo.  366;  Coale  v.  Hann. 
&  St.  Jo.  R.  Co.,  60  Mo.  227;  Coates  v.  M.,  K.  &  T.  R.  Co..  61  Mo.  38. 

♦°  Vories,  J.,  in  Clemens  v.  Hann.  &  St.  Jo.  R.  Co.,  53  Mo.  366. 

4'  See  Anderson  v.  Cape  Fear  Steamboat  Co.,  64  N.  C.  399;  Steinweg  v» 
Erie  R.  Co.,  43  N.  Y.  123;  Case  v.  North.  Cent.  R.  Co.,  59  Barb.  644;  Dim- 
mock  V.  North  Staffordshire  R.  Co.,  4  F.  &  F.  738:  Longabaugh  v.  V.  C.  & 
T.  R.  Co.,  9  Nev.  271. 
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tated  to  express  this  as  their  considered  opinion.  "Th 
evidence,  I  think,  shows,"  says  Maule,  J.,  in  an  English 
case,^  "  that  it  is  perfectly  practicable  to  adopt  precautions 
that  will  render  such  accidents  next  to  impossible,  by  travel- 
ling at  a  rate  of  speed,  or  with  a  load,  proportioned  to  the 
power  of  the  engine."  The  Supreme  Court  of  Illinois,  in  a 
late  case,*3  say  :  "  Experience  has  demonstrated  that  railway 
companies,  by  the  use  of  certain  mechanical  inventions  and 
contrivances,  can  prevent  the  emission  of  fire  sparks  from 
locomotive-engines  in  such  quantities,  at  least,  as  would  not 
be  at  all  dangerous  to  property  in  the  immediate  vicinity." 
And  the  Supreme  Court  of  Iowa  are  even  more  positive. 
"  We  are  of  the  opinion,"  they  say,  "  that  contrivances  may 
be  applied  to  engines  that  would  prove  just  as  effectual  in 
preventing  the  escape  of  fire  as  a  fence  is  in  preventing  cat- 
tle going  upon  a  railroad  track.  Whether  such  contrivances 
are  in  use  we  know  not,  and  it  is  not  important  to  enquire: 
that  they  may  be  applied  cannot  be  doubted,  when  we  con- 
template the  resources  which  science  brings  to  the  aid  of 
machinists.  At  all  events,  the  law,  in  holding  railroad  com- 
panies liable  for  damage  resulting  from  fires  set  out  by  their 
engines,  presumes  they  may  prevent  injuries  resulting  in  that 
way."  ♦* 

These  expressions  are  certainly  not  ambiguous,  but  if  they 
mean  that  from  the  escape  of  fire  the  law  raises  an  irre- 
buttable presumption  of  negligence,  they  are  in  conflict  with 
both  authority  and  reason.  This  will  be  sufficiently  shown 
in  a  succeeding  section,  where  the  duty  imposed  upon  rail- 
road companies  in  regard  to  their  locomotives,  and  their 
safeguards  and  appliances,  is  considered.  And  the  extract 
just  given  have  only  been  presented  in  this  place  to  show 
that  the  presumption  which  we  have  contended  for  is  neither 
unreasonable  nor  unjust. 

IV,  Proof  of  Carelessness,  —  It  is  not  often  that  it  is  in  the 


4*  Piggotl  V.  Eastern  Counties  R.  Co.,  3  M.  G.  &  S.  230. 

43  Chicago  &  Alton  R.  Co.  v.  Quaintance,  58  111.  389. 

44  Beck,  J.,  in  Small  v.  C.  R.  I.  &  P.  R.  Co.,  6  Cent.  L,  J.  310. 
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poorer  of  a  plaintiif  to  show  by  direct  evidence  any  partic- 
ula.r  act  of  negligence  on  the  part  of  a  company.     This  is, 
therefore,  not  required  of  him.     It  is  sufficient  if  he  be  able 
to  prove  such  a  state  of  facts  as  will  convince  the  jury  that 
the   defendant  has,  in  some  mode  or  other,  been  guilty  of 
J^egligence.     The  plaintiff  proves,  for  instance,  the  escape  of 
fire.     The  defendant  introduces  testimony  to  show  that  the 
engine  in  question  was  of  the  best  class ;  that  it  was  fur- 
nished with  proper  equipments,  and  that  it  was  in  charge  of  a 
skilful  and  experienced  engineer.     This  may  be  all  admitted, 
sLnd  yet  the  engineer,  on  this  particular  occasion,  may  have 
been  negligent.     Evidence,  therefore,   that   the   engine    in 
question  caused  other  fires  on  that  day,  and  that  other  en- 
gines upon  the  same  track  did  not  produce  such  result,  would 
be   of  much  weight  with  a  jury.     "  Such  evidence,"  as  has 
been   well  said,  "  would  lead  irresistibly  to  the  conclusion 
that  there  was  negligence  somewhere.     Of  course  it  would 
not  locate  the  negligence.     It  would  not  show   whether  the 
fault  was  with  the  engine  or  with  the  engineer;  whether  the 
engine  was  good,  but  was  out  of  order,  or  bad,  though  in 
order ;  whether  the  engineer  was  competent,  but  acted  care- 
lessly;  or  incompetent,  though  he  acted  as  well  as  he  knew. 
And  if  the  engine  was  bad,  or  out  of  order,  it  would  not 
show  in  what  particular  it  was  bad  or  out  of  order.     And  if 
the  engineer  acted  unskilfully  or  carelessly,  it  would  not 
show  in  what  particular  he  acted  unskilfully  or  carelessly. 
Yet  such  evidence  is  competent,  and  it  would  be  about  the 
best  that  the  plaintiff  could,  from  the  nature  of  the  case, 
produce."*^      And  the  weight  and  value  of  such  evidence  is 
for  the  jury.     In  a  Wisconsin  case,^^  where  the  plaintiff's 
complaint  alleged  negligence  of  the  defendant  in  causing  the 
fire,  on  account  of  running  his  train  within  the  city  limits, 
where  the  fire  occurred,  at  an  unlawful  and  unusual  rate  of 
speed,  and  in  opening  the  grates  and  flues  about  the  boiler 
in  so  careless  a  manner  that  the  burning  cinders  escaped. 


45  A.,  T.  &  S.  F.  R.  Co.  V.  Bales,  16  Kan.  252. 
♦®  Martin  v.  Western  Union  R.  Co.,  23  Wis.  437. 
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and  no  proof  was  given  to  sustain  the  latter  allegation,  h 
was,  nevertheless,  held  that  the  plaintiff  might  recover  upon 
proof  of  negligence  in  the  former  particular  alone.  **  We 
have  no  doubt,"  said  the  court,  **  that  the  danger  of  buildings 
and  other  adjacent  property  liable  to  injury  and  destruction 
by  fire,  caused  by  the  emission  of  coals  and  sparks  froni  the 
engine  when  in  rapid  motion,  was  one  of  the  mischiefs  which 
the  statute  limiting  the  rate  of  speed  through  cities  and  vil- 
lages was  designed  to  prevent,  and  are,  consequently,  of  opin- 
ion that  for  losses  so  occasioned  by  trains  moving  at  a  greater 
rate  of  speed  than  the  statute  prescribes,  the  company  is  re- 
sponsible." 

The  difficulty  of  proving  actual  negligence,  and  the  reluct 
ance   of  courts  to  set  aside    the  finding  of  juries,    is   weD 
illustrated  in  a  recent  case.  ^^     The  plaintiff  alleged  that  a 
certain  engine  had  set  fire  to  and  destroyed  his  property. 
No  less  than  fifteen  witnesses  testified  to  seeing  this  engine 
pass  along  the  line,  and  to  having  seen  fires  start  at  difTerent 
places  along  the  track  immediately  afterwards.     Other  trains 
passing  the  same  place,  at  the  same  time,  caused    no  fires. 
Several  witnesses  gave  evidence  to  the  effect  that  an  engine 
in  good  condition,  and  well  managed,  seldom  emits  sparks 
of  sufficient  size  to  start  fires,  and  that,  if  two  engines  passed 
over  a  road  on  the  same  day,  and  under  the  same  conditions 
of  wind  and  weather,  and  one  started  no  fires,  while  the  other 
started  several,  the  only  inference  would  be  that  the  latter 
was  badly  constructed  or  managed.     The  defendant  showed 
that  the  wind  was  blowing  unusually  strong  on  that   day. 
Five  persons,  experts,  who  had  examined  the  engine  at  the 
time  of  the  fires,  or  shortly  afterwards,  testified  that  it  was  in 
good  order,  and  supplied  with  the  best  appliances  for  pre- 
venting the  escape  of  fire.     The  engineer  testified  that  he 
took  all  available  precaution  on  the  day  in  question  to  pre- 
vent the  escape  of  sparks.     A   number  of  witnesses  gave 
evidence    that   he  was  a  competent  and  careful  engineer. 
The  plaintiffs  witnesses  suggested  no  defect  in  the  engine, 
no  lack  of  safeguards ;  neither  did  they  attempt  to  deny  the 

*7  A.,  T.  &  S.  F.  R.  Cu.  V.  Campbell,  i6  Kan.  201. 
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competency  of  the  engineer.     The  jury  found  for  the  plaintiff 
for  the  full  amount  of  his  damage,  but,  in  answer  to  several 
questions  submitted  by  the  court,  viz.,  in  what  particular 
the  engine  was  not  properly  managed;  whether  the  fire  was 
started  by  sparks,  or  by  other  means ;  whether  the  engine 
\srsLS  in  good  repair,   and  provided  with  proper  appliances, 
returned  the  answer  that  they  did  not  know.    Here  was  a  case 
w^here  the  verdict  was  against  all  the  direct  testimony.     But 
the  Supreme  Court  refused  to  disturb  it.     "  True,"  say  the 
court,  "  all  the  direct  testimony  points  to  an  engine  in  good 
order,  and  suitably  supplied,  but  the  jury  are  not  limited  to 
this  direct  testimony,  and  upon  it  bound  to  find  the  fact  ac- 
cordingly.    Suppose,  for  instance,  the  question  were  as  to  the 
sanity  of  a  party  at  the  time  of  a  particular  act,  and  half  a 
dozen  experts,  more  or  less  interested,  testify  to  his  sanity, 
ntJ4St  a  jury  find  a  party  sane  upon  this,  the  only  direct  tes- 
timony upon  the  question,  when  the  act  itself  carries  upon 
its  face  the  most  satisfactory  evidence  of  the  actor's  derange- 
ment?    Or,  suppose  one's  field  of  grass  is  burned  with  fire 
from  a  neighbor's  premises,  and  it  appears,  also,  that  neigh- 
bor was,  prior  to  the  fire,  smoking  a  cigar,  and  also  having  a 
bonfire,"      *     *      *     <«  jjjay  not  the  jury  find  the  neighbor 
guilty  of  negligence,  and  yet,  in  responding  to  a  question  as 
to  whether   the  fire  was  communicated  from  the  cigar,  an- 
swer that  they  do  not  know." 

V.  Duty  of  Company  to  employ  Safeguards, — Just  as 
by  failing  to  provide  the  most  approved  appliances  for  pre- 
venting the  escape  of  fire,  or  by  running  locomotives  which 
are  out  of  order,  the  company  becomes  liable  for  losses  oc- 
curring thereby,  so  a  finding  that  the  railroad  has  taken  all 
practicable  precautions  that  science  could  suggest,  to  prevent 
accident,  is  substantially  a  finding  that  there  was  no  negli- 
gence, and  frees  it  from  all  Hability.^^     The  omission  to  use 

4^  Vaughan  v.  Taff  Vale  R.  Co..  5  H.  &  N.  679;  Kan.  Pac.  R.  Co.  v.  Butts, 
7  Kan.  308 ;  Burke  v.  Louisville  &  Nashville  R.  Co.,  7  Heisk.  451  ;  Rood  v.  N. 
Y.  &  Erie  R.  Co.,  18  Barb.  80;  Phila.  &  Read.  R.  Co.  v.  Hendrickson,  80  Pa. 
St.  182;  Burlington  &  Missouri  R.  Co.  v.  Westover,  4  Neb.  268;  Jefferis  v.  P. 
\V.  &  B.  R.  Co.,  3  Houst.447 ;  Illinois  Central  R.  Co.  v.  McClelland,  42  111.  355. 
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such  appliances  as  will  best  prevent  the  escape  of  fire  is 
negligence  per  se  ;  and  it  has  been  held,  as  a  matter  of  law, 
that  an  engine  which  throws  burning  brands  to  the  distance 
of  lOO  feet  has  not  such  safeguards  as  the  law  requires.'*' 

When,  however,  it  is  said  that  railroad  companies,  in  the 
construction  of  their   engines,  are  required  to  avail  them- 
selves of  the  discoveries  which  science  has  put  within  their 
reach  for  preventing  the  escape  of  fire,  only  the  most  im- 
proved machinery  is  meant,  and  not  any  thing  which   me- 
chanical skill  or  ingenuity  can  devise,  whether  it  be  known 
or  not,  or  capable  of  being  obtained  or  not,  by  the  company. 
To  be  approved,  such  appliances  must  have  been    shown, 
both  by  use  and  the  experience  of  men,  to  be  superior  and 
effectual.     A  company  is  not  bound  to  purchase  a  patent 
for  every  invention  which  is  claimed  to  be  an  improvement.^^ 
But  if  a  particular  safeguard  has  been  tested  and  found  to 
meet  the  purpose,  the  company  is  required  to  adopt  the  bet- 
ter machinery.5'     "  If,"  said  the  Supreme  Court  of  New  York, 
in  a  late  case,^'  "  there  was  known  and  in  use  any  appara- 
tus which,  applied  to  an  engine,  would  enable  it  to  consume 
its  own  sparks,  and  thus  prevent  the  emission  of  them,  to 
the   consequent   ignition   of  combustible   property,  it  was 
negligent  if  it  did  not  avail  itself  of  such  apparatus.     But  it 
was  not  bound  to  use  every  possible  prevention  which  the 
highest  scientific  skill  might  have  suggested,  nor  to  adopt 
an  untried  machine,  or  mode,  or  construction.*'     The   Su- 
preme Court  of  Indiana  go   somewhat   further   than    this. 
"  If  the  company,"    say  that    court,  "  by  availing  itself  of 
all  the  discoveries  which  science  and  experience  have  put 
within  its  reach,  could  have  constructed  its  machinery  so  per- 
fect as  to  prevent  the  emission  of  sparks  or  the  dropping  of 

49  Jackson  v.  Ch.  &  N.  W.  R.  Co.,  31  Iowa,  176;  Illinois  Central  R.  Co.  v. 
McClelland,  42  111.  355. 

50  Spalding V.  Ch.  &  N.  W.  R.  Co.,  30  Wis.  no;  T.  P.  &  W.  R.  Co.  v.  Pindar, 
53  111.  447;  F.  &  B.  Turnpike  Co.  v.  Phila.  &  Trent.  R.  Co.,  54  Pa.  St.  345: 
Anderson  V.  Cape  Fear  Steamboat  Co.,  64  N.  C.  399;  St.  L.  &  C.  R.  Co.  t. 
Gilham,  39  111.  455;   Longabaugh  v.  V.  C.  &  T.  R.  Co.,  9  Nev.  271. 

5»  T.  W.  &  W.  R.  Co.  V.  Corn,  71  I".  493- 
52  Steinweg  V.  Erie  R.  Co.,  43  N.  V.  123. 
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coal ;  and  if  the  machinery  used  in  this  case  was  not  so  per- 
fect as  to  accomplish  this  purpose,  the  fact  that  the  machin- 
ery used  was  such  as  was  in  common  and  general  use,  and  had 
been  approved  by  experience,  did  not  relieve  the  appellant 
from  liability."     The  duty  of  a  railroad  company,  in  this  re- 
spect, has  been  more  liberally  stated  by  an  English  judge, 
whose  language  is  entitled  to  additional  weight  from  having 
been,  both  on  appeal ^^  and  in  subsequent  cases,^^  adopted: 
"The   company,  in  the  construction  of  their  engines,  are 
bound,  not  only  to  employ  all  due  care  and  skill  for  the  pre- 
vention of  mischief  arising  to  the  property  of  others  by  the 
emisson  of  sparks,  or  any  other  cause,  but  they  are  bound  to 
avail  themselves  of  all  the  discoveries  which  science  has  put 
Mrithin  their  reach  for  that  purpose,  provided  they  are  such 
as,  under  the  circumstances,  it  is  reasonable  to  require  the 
company  to  adopt.     But  if  the  dangers  to  be  avoided  were 
insignificant,  or  not  very  likely  to  occur,  and  the  remedy 
suggested  was  very  costly  and  troublesome,  or  such  as  inter- 
fered materially  with  the  efficient  working  of  the   engine, 
you  will  say  whether  it  could  reasonably  be  expected  that 
the  company  should  adopt  it.     On  the  other  hand,  if  the  risk 
was  considerable,  and  the  expense,  or  trouble,  or  inconven- 
ience of  providing  the  remedy  was  not  great  in  proportion 
to  the  risk,  then  you  will  have  to  say  whether  the  company 
would  reasonably  be  excused  from  availing  themselves  of 
such  remedy,  because  it  might,  to  some  extent,  be  attended 
with  expense  or  other  disadvantage  to  themselves."  56 

Failing  to  use  a  "spark-arrester"  —  which,  if  used,  would 
have  been  effectual  in  preventing  the  escape  of  sparks  —  is 
said  in  some  cases  to  be  negligence  per  se,  and  that  it  makes 
no  difference  that  its  use  choked  the  smoke-stack  and  impeded 
the  speed  of  the  engine.^^     In  other  cases  it  has  been  held  that 

53  Pitts.,  Cin.  &  St.  L.  R.  Co.  v.  Nelson,  51  Ind.   150. 

54  Freemanlle  v.  London  &  N.  W.  R.  Co.,  10  C.  B.  (N.  s.)  89. 

55  Dimmock  v.  North  Staflfordshire  R.  Co.,  4  F.  &  F.  1058. 
^  Freemantle  v.  N.  W.  R.  Co.,  2  F.  &  F.  340. 

57  Anderson  v.  Cape  Fear  Steamboat  Co.,  64  N.  C.  399;   Bedeel  v.  Long 
Island  R.  Co.,  44  N.  Y.  367. 
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whether  this  omission  is  negligeot  or  not  is  a  question  for 
the  jury.5®  This  was  the  ruling  of  Mr.  Justice  Miller,  of  the 
Supreme  Court  of  the  United  States,  sitting  on  circuit,  in  Kel- 
logg v.  Milwaukee  &  St.  Paul  Railroad  Company.^  ''  On  that 
subject/'  said  he,  in  charging  the  jury,  **  I  hesitated  a  good 
while  whether  I  should  have  to  say  to  you  that  there  was  no 
negligence  in  that  regard  —  that  is  to  say,  that  the  owners  of 
the  boat  were  not  bound  to  use  their  spark-extinguishers  or 
arresters.  But,  upon  further  reflection,  I  do  not  think,  upon 
the  evidence,  I  am  authorized  to  declare,  as  a  matter  of  law, 
that  that  is  so ;  but  I  must  leave  you  to  say  from  the  testi- 
mony whether,  in  this  respect,  the  owners  of  the  boat  were 
guilty  of  negligence.*'     The  jury  found  for  the  plaintiflT.*** 

In  an  English  case,  the  judge  having  left  it  to  the  jury  to 
say  whether  the  defendants  were  negligent  in  not  having 
adopted  "  the  perforated  grating,  the  Venetian  blinds,  or  the 
American  spark-catcher,"  and  the  issue  being  found  for  the 
plaintiff,  the  court,  on  appeal,  refused  to  disturb  the  verdict, 
although  the  weight  of  evidence  went  to  show  that  the  use  of 
these  contrivances  was,  under  the  circumstances,  imprac- 
ticable.** 

VL  Negligence  in  Management  of  Locomotives,  —  If  the 
construction  of  the  stack  is  that  which  is  best  adapted  for 
the  purposes  in  known  practical  use,  the  duty  of  the  company 
is  performed.*'  But  only  so  far  as  the  escape  of  fire  from 
the  stack  is  concerned ;  for  a  locomotive  may  be  properly 
equipped  in  this  regard,  and  yet  have  other  defects  from 
which   it   may   communicate    fire   to   adjoining   premises.*^ 

5'  Lach.  &  Bloom.  R.  Co.  v.  Doak,  52  Pa.  St.  379. 

59  I  Cent.  L.  J.  278. 

^  In  this  case  the  railroad  company  was  the  owner  of  a  steamboat  which 
ran  on  the  Mississippi  River,  and  which  set  fire  to  an  elevator  at  one  of  its 
landings.  Mr.  Justice  Miller's  doubt  was  perhaps  due  to  the  fact  that  a  pre- 
ponderance of  evidence  given  on  the  trial  showed  that  spark-arresters  could 
not  be  successfully  used  on  boats  navigating  the  Mississippi,  and  for  that  rea- 
son were  generally  abandoned.     And  see  Algier  v.  Steamer  Maria,  14  Gal.  167^ 

^*  Freemantle  v.  London  &  N.  W.  R.  Co.,  10  C.  B.  (n.  s.)  89. 

^  T.  &  P.  Turnpike  Co.  v.  Phila.  &  Trent  R.  Co.,  54  Pa.  St.  345. 

63  Toledo,  etc.,  R.  Co.  v.  Wand,  48  Ind.  476;  Bait  &  Ohio  R.  Co.  v.  Dor- 
sey,  37  Md.  19. 
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Though  the  best  appliances  may  be  in  use,  yet  to  overload 
the  locomotive  would  be  such  negligence  as  to  render  the 
company  liable.*^  The  engine  may  have  the  means  of  re- 
taining the  sparks,  and  yet  there  may  be  negligence  in  not 
properly  managing  them.^^  Thus,  it  is  not  enough  for  the 
company  to  prove  that  its  locomotives  were  originally  con- 
structed with  the  best  and  most  improved  contrivances  to 
prevent  the  escape  of  fire.  It  must  be  shown  that  the  engine 
was,  at  the  time  of  the  accident,  both  in  good  order  and 
handled  by  skilful  employees.^ 

For  the  company  to  show  that  its  engines  were  properly 
constructed  and  equipped,  and  were  carefully  inspected  by 
a  competent  person  every  other  day,  and  found  to  be  in 
proper  order,  would  appear  to  relieve  it  from  liability,  even 
though  the  inspection  was  not  shown  to  have  continued 
down  to  the  moment  when  the  fire  escaped.*'  But  this 
must  be  shown  directly ;  evidence  of  usage  is  not  sufficient.** 

As  to  fuel,  a  railroad  company  has  a  right  to  use  the  fuel 
in  ordinary  use,  whether  wood  or  coal.  It  is  not  liable  for 
using  an  inferior  quality,  unless  its  use  was  known  to  it  to  be 
hazardous.*^  But  from  using  wood  in  a  coal-burning  engine 
negligence  may  be  inferred ;  ^  for  to  do  so  is  said  to  show  great 
recklessness  on  the  part  of  the  engineer.^'  So,  likewise, 
from  using  a  greater  amount  of  steam  than  necessary,  where- 
by a  large  number  of  sparks  are  emitted.'*  On  the  other 
hand,  the  putting  of  an  undue  amount  of  coal  into  the  fire- 
box of  the  locomotive,  and  running  backwards  and  forwards 
while  at  a  water-station,  was  held  in  one  case,  on  its  partic- 

^4  Toledo,  P.  &  W.  R.  Co.  v.  Pindar,  53  111.  447. 

*5  See  Dimmock  v.  North  Staflfordshire  R.  Co.,  4  F.  &  F.  1058. 

^  Chicago  &  Alton  R.  Co.  v.. Quaintance,  58  III.  389;  Chicago  &  Alton  R. 
Co.  V.  Clampit,  63  III.  95. 

^  Spaulding  v.  Ch.  &  N.  W.  R.  Co.,  30  Wis.  no;  Bait.  &  Ohio  R.  Co.  v. 
Shipley,  39  Md.  251. 

<*  Bait.  &  Ohio.  R.  Co.  v.  Shipley,  39  Md.  251. 

^  Collins  V.  N.  Y.  Cent.  R.  Co.,  5  Hun,  499. 

70  Sl  Jo.  &  D.  C.  R.  Co.  v.  Chase,  11  Kan.  47. 

7>  Chicago  &  Alton  R.  Co.  v.  Quaintance,  58  111.  389. 

7»  Great  Western  R.  Co.  v.  Haworth,  39  111.  346. 
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ular  facts,  not  to  amount  to  negligence;  ^3  and  the  same  ruling 
has  been  made  as  to  shutting  off  steam,'^  and  as  to  eoiitting 
steam  through  the  smoke-stacks^ 

Direct  evidence  of  defects  in,  or  management  of,  the  en- 
gine causing  the  fire  is  not  required  of  the  plaintiff.     Such 
proof  cannot  be  expected  from  a  stranger.     **  The  engines 
are  all  alike  to  him.     He  does  not  know  them  apart.     Nor 
does  he  know  when  any  particular  engine  is  used,  or  who 
manages  it.     And  when  it  passes  at  the  rate  of  fifteen   or 
twenty  miles  an  hour,  he  could  not  see  enough  of  it  to  after- 
wards identify  it.     What  the  engine  is,  and  how  it  is  man- 
aged, is  peculiarly  within  the  knowledge  of  the  company."  ^ 
Evidence  of  the  use  of  the  stack  by  others  is  admissible  on 
the   question  of  the  safety  of  the  stack ; "  as    is  also  evi- 
dence  that  the   company,  after  the  accident,  changed   the 
stack   of  the  engine   which   caused   the  damage.^^     In  an 
Illinois  case,79  the  defendant  offered  to  prove  by  the  master 
mechanic  employed  in  its  shops  a  general  custom  of  in- 
specting engines  on  their  arrival  at  the  shops,  for  the  pur- 
pose of  showing  that,  in  accordance  with  that  custom,  the 
engine  alleged  to  have  been  defective  would  have  been  so 
reported  to  him  had  such  been  the  case.     The  court  held 
the  evidence  admissible,  as  tending  to  show  the  condition 
of  the  engine.     It  did  not  omit,  however,  to  add  that  such 
evidence  was  very  weak  and  unsatisfactory.     In  a  Kansas 
case,^  where  it  was   proved   that  all  the   engines   belong- 
ing to  the  defendants*   road  were  coal-burners,  and  that  it 
was  more  dangerous  to  burn  wood  in  a  coal-burner  than  to 
bum  coal  therein,  it  was  held  competent  for  the  plaintiff,  a 
stranger  to  the  company,  to  show  that  the  defendant  was 


73  Phila.  &  Read.  R.  Co.  v.  Yeager,  73  Pa.  St.  121. 

74  Burke  v.  Louisville  &  Nashville  R.  Co.,  7  Heisk.  451. 

75  Kellogg  V.  M.  &  St.  P.  R.  Co.,  1  Cent.  L.  J.  279. 
7*  Atchison,  etc.,  R.  Co.  v.  Stanford,  12  Kan.  354. 

77  F.  &  B.  Turnpike  Co.  v.  Phila.  8t  Trent.  R.  Co.,  54  Pa.  St.  345. 

78  St.  Jo  &  D.  C.  R.  Co.  V.  Chase,  11  Kan.  47. 

79  Chicago  &  Alton  R.  Co.  v.  Quaintance,  58  111.  389. 

80  SL  Jo.  &  D.  C.  R.  Co.  v.  Chase,  1 1  Kan.  47. 
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burning  wood  in  all  its  engines  in  general,  without  showing 
more  particularly  that  wood  was  burned  in  the  particular 
engine  which  caused  the  fire. 

In  Erie  Railroad  Company  v.  Decker,*'  where  it  was  proved 
that  a  certain  engine  caused  the  fire,  it  was  held  that  the 
condition  of  that  engine  and  its  management  was  all  that  it 
was  necessary  to  consider.  Evidence  as  to  the  condition  of 
other  engines  was  inadmissible.  If,  said  the  court,  the  en- 
gine in  question  was  properly  equipped,  it  was  immaterial 
that  every  other  engine  on  the  road  was  incompletely  pro- 
vided with  the  necessary  isafeguards.  On  the  other  hand,  if 
this  engine  was  dangerous,  it  mattered  not  that  all  the  others 
were  safe.  This  decision  is  hardly  in  accord  with  a  number 
of  cases  referred  to  in  the  next  section. 

VI I,  Evidence  of  other  and  distinct  Fires,  —  In  actions  of 
this  kind,  evidence  of  other  and  distinct  fires  from  that 
alleged  or  supposed  to  have  caused  the  injury  is  admissible. 
This,  though  seemingly  opposed  to  one  general  principle  in 
the  law  of  evidence,  may  be  stated  as  a  rule  applicable  to 
the  class  of  cases  discussed  in  this  article,  the  decisions  on 
this  point  being  almost  harmonious,  and  resting  upon  reason 
and  the  necessities  of  the  case.  It  is  plain  that  on  very 
many  occasions  fires  may  result  from  the  management  of  a 
locomotive,  and  the  property  of  an  adjoining  owner  may  be 
destroyed  without  the  sufferer  being  able  to  prove,  by  direct 
testimony,  either  the  escape  of  the  fire  or  the  particular  en- 
gine which  caused  the  injury.  No  one  may  have  been  pres- 
ent when  the  fire  was  started,  and  the  cause  may  be  unknown 
to  all  the  world  except  the  servants  and  employees  of  the 
railroad.  But,  as  has  been  well  said,  the  business  of  run- 
ning the  trains  supposes  a  unity  of  management  and  a  gen- 
eral similarity  in  the  fashion  and  management  of  the  engines, 
and  what  has  often  before  occurred  may  very  well  be  pre- 
sumed to  be  likely  to  occur  again.  Therefore,  it  is  very 
properly  held  that  it  is  competent  for  the  plaintiff,  after 
refuting  every  other  probable  cause  of  the  fire,  to  show  that 

•»  Eric  R.  Co.  V.  Decker,  78  Pa.  St.  293. 
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about  the  time  when  it  happened  the  trains  which  the  com- 
pany was  running  past  the  location  of  the  fire  were  so  man- 
aged in  respect  to  their  furnaces  as  to  be  likely  to  set  on  fire 
objects  in  the  position  of  the  property  burned,  or  to  show  the 
emission  of  sparks  or  ignited  matter  from  other  engines  of 
the  defendant  passing  the  spot  upon  other  occasions,  without 
showing  that  they  were  under  the  chaise  of  the  same  driver, 
or  of  the  same  construction  as  the  one  occasioning  the 
damage.®* 

Such  evidence  is  admitted  for  several  purposes.  First,  to 
show  the  cause  of  the  injury.  **i.  think  it  clearly  was  ad- 
missible/' said  Tindal,  C.  J.,  in  a  case  already  referred  to,'^ 
"  for  the  purpose  for  which  it  was  received,  viz.,  to  ascertain 
the  possibility  of  fire  being  projected  from  the  engine  to 
such  a  distance  from  the  railway  as  the  building  in  ques- 
tion. Whether  or  not  it  was  admissible  for  any  other 
purpose  it  is  unnecessary  to  enquire."  And  Maule,  J., 
added :  **  The  matter  in  issue  was  whether  or  not  the  plain- 
tifTs  property  had  been  destroyed  by  fire  proceeding  from  the 
defendant's  engine ;  and  involved  in  that  issue  was  the  ques- 
tion whether  or  not  the  fire  couid  have  been  so  caused.  The 
evidence  was  offered  for  the  purpose  of  showing  that  it 
could,  and  for  that  purpose  it  was  clearly  material  and  ad- 
missible." Evidence  for  a  similar  purpose  has  been  admitted 
in  this  country.®*  In  Ross  v.  Boston  &  Worcester  Railroad 
Company®?  the  plaintiff's  evidence  showed  that  within  a 
fortnight  previous  to  the  fire  in  question  the  engine  com- 
plained of  had  emitted  burning  sparks  that  fell  upon  the 
building.  The  defendant's  evidence  tended  to  prove  that  en- 
gines similarly  constructed  had  been  in  use  on  its  own  and 
certain  other  roads  for  fifteen  years,  and  that  they  did  not 
emit  sparks  that  would  set  fire  to  buildings.  In  reply  to 
this  evidence,  plaintiff  was  allowed  to  prove  that  similar  en- 

®»  Henry  V.  South.  Paci6c  R.  Co.,  50  Cal.  176. 
83  Piggott  V.  Eastern  Counties  R.  Co.,  3  M.  G.  &  S.  230. 
®4  Burke  v.  Louisville  &  Nash.  R.  Co.,  7  Heisk.  451 ;  Field  v.  N.  Y.  Cent. 
R.  Co.,  32  N.  Y.  339. 
®5  6  Allen,  86. 
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gines  on  one  of  such  other  roads  had  emitted  sparks  which 
had  communicated  fire  to  objects  along  the  track.  The 
court  said:  "The  evidence  to  which  the  defendant  objected 
was  clearly  competent.  One  of  the  grounds  of  the  defence 
was  that  no  sparks  of  coal  from  the  engine  of  the  defend- 
ant could  reach  the  premises  of  the  plaintiff  so  as  to  com- 
municate fire.  To  meet  this  proposition  it  was  certainly  fit 
and  apposite  for  the  plaintiff  to  prove  the  physical  possibility 
that  fire  could  be  so  communicated,  by  showing  that  on  a 
previous  occasion  the  same  engine,  using  the  same  species 
of  fuel,  had  emitted  burning  sparks  which  fell  within  the 
enclosure  of  the  plaintiff.  Such  evidence  would  have  been 
open  to  question  if  offered  solely  in  support  of  the  plain- 
tiff's case  ;  but  it  was  rendered  relevant  and  material  by  the 
ground  taken  in  defence.  On  the  same  ground,  evidence 
concerning  the  emission  of  sparks  from  similar  engines  used 
on  other  roads  was  admissible." 

If,  however,  the  possibility  is  not  denied,  or  if  the  origin 
of  the  fire  be  admitted  by  the  defendant,  it  would  seem  that 
evidence  as  to  subsequent  fires  should  be  excluded,  not  only 
as  being  irrelevant,  but  as  tending  to  excite  a  prejudice  against 
the  company  in  the  minds  of  the  jury.®^ 

Again,  the  effect  of  such  evidence  is  to  show  negligence 
in  the  construction  or  working  of  the  particular  engine  which 
caused  the  fire.®'  In  Chase  v.  St.  Joseph  &  Denver  City 
Railroad  Company,^  testimony  was  offered  and  admitted 
showing  that  other  fires  were  caused  by  sparks  escaping  from 
defendant's  engines  immediately  before  and  immediately  after 
the  occurrence  of  the  fire  complained  of.  "  Such  evidence," 
it  was  said  by  the  Supreme  Court,  "  would  clearly  tend  to 
show  that  defendant's  engines  were  not  in  proper  condition 
for  arresting  sparks — either  that  they  were  not  properly 
constructed  or  that  they  were  out  of  repair."     In  Longa- 


**  Smith  V.  Old  Colony  R.  Co.,  10  R.  I.  22. 

*7  Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y.  221 ;  Field  v.  N.  Y.  Cent.  R. 
Co.,  32  N.  Y.  339. 
^  II  Kan.  47. 
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baugh  V.  Virginia  City  Railroad  Company^  it  was  said: 
"  What  are  the  facts  of  this  case  ?  PlaintifTs  wood  caught  fire 
in  some  manner,  to  him  at  the  time  unknown.  How  did  the 
fire  originate  ?  This  was  the  first  question  to  be  established 
in  the  line  of  proof.  Positive  testimony  could  not  be  found. 
The  plaintiff  was  compelled,  from  the  necessities  of  the  case, 
to  rely  upon  circumstantial  evidence.  What  does  he  do? 
He  first  shows,  as  in  the  New  York  case,  the  improbabilities 
of  the  fire  having  originated  in  any  other  way  except  from 
coals  dropping  from  the  defendant's  engines.  He  then 
shows  the  presence,  in  the  wood-yard,  of  one  of  the  engines 
of  the  defendant  within  half  an  hour  prior  to  the  breaking 
out  of  the  fire.  Then  proves  that  fires  have  been  set  in  the 
same  wood-yard,  within  a  few  weeks  prior  to  this  time,  from 
sparks  emitted  from  defendant's  locomotives.  I  think  such 
testimony  was  clearly  admissible,  under  the  particular  facts 
of  this  case,  upon  the  weight  of  reason  as  well  as  of  authori- 
ties." *  *  *  <«  'Yhe  evidence  was  admissible,  as  tending  to 
show  a  probable  cause  of  fire,  and  to  prevent  vague  and  un- 
satisfactory surmises  on  the  part  of  the  jury.  Upon  the 
question  of  negligence,  it  was  admissible  as  tending  to  prove 
that  if  the  engines  were,  as  claimed  by  defendant,  properly 
constructed,  and  supplied  with  the  best  appliances  in  general 
use,  they  could  not  have  been  properly  managed,  else  the 
fires  would  not  have  occurred."  In  this  case  it  was  held 
proper  to  follow  up  the  evidence  of  fires  about  the  time  of 
that  complained  of  with  evidence  of  fires  extending  back 
over  a  period  of  four  years,  the  court  citing  with  approval 
the  language  used  by  the  New  York  court  in  an  earlier 
case: 90  "The  more  frequent  these  occurrences,  and  the 
longer  time  they  had  been  apparent,  the  greater  the  negli- 
gence of  the  defendant ;  and  such  proof  would  disarm  the 
defendant  of  the  excuse  that  on  the  particular  occasion  the 
dropping  of  fire  was  an  unavoidable  accident."  In  Huyett 
V.  Philadelphia  &  Reading  Railroad   Company,  9<  evidence 

^  9  Nev.  271. 

9^  Field  V.  N.  Y.  Cent  R.  Co.,  32  N.  Y.  339. 

9«  23  Pa.  St.  373.     And  see  Railroad  Co.  v.  Yeiser,  8  Pa.  St  366. 
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of  Other  fires  occurring  about  the  same  time  was  admitted 
on   the  trial,  and  held  properly  so  on  appeal.     The  court 
said  :    '*  How  is  it  possible  for  the  court  to  say,  as  a  matter 
of  law,  how  many  sparks,  or  how  many  fires  caused  by  them, 
it  takes  to  prove  carelessness  ?     How  can  the  law  declare, 
except  as  a  deduction  from  facts  found,  what  are  sufficient 
spark-catchers?     When  we  find  fires  started  by  a  locomotive 
at  a  distance  of  80  to  100  feet  from  the  road,  how  can  we 
say  that  that  is  no  evidence  of  carelessness  ?     It  is  a  ques- 
tion of  fact  whether  the  small  sparks  that  escape  through  a 
good  spark-catcher  will  ignite  wood  at  such  a  distance.     We 
see  wooden  houses,  and  lumber,  and  firewood,  and  shingles 
standing  all  along  the  very  edge  of  railroads  without  being 
burnt.     How  can  we  say  that  the  happening  of  several  fires, 
all  about  the  same  time,  along  the  line  of  the  road,  is  no  evi- 
dence of  carelessness?" 

The  Supreme  Court  of  the  United  States,  in  a  recent 
case,  9>  has  ruled  in  the  same  way.     Here  the  plaintiff  was 
allowed  to  prove  that  at  various  times  during  the  same  sum- 
mer, before  the  fire  occurred,  some  of  the  defendant's  loco- 
motives scattered  fire  when   going  past   the  property  de- 
stroyed, without   showing   that   either   of  the   locomotives 
which  it  was  claimed  caused  the  fire  was  among  the  number, 
and  without  showing  that  the  former  locomotives  were  sim- 
ilar in  their  make,  state  of  repair,  or  management,  to  the 
latter  ones.     Mr.  Justice  Strong  said :   *'  The  question,  there- 
fore, is  whether  it  tended  in  any  degree  to  show  that  the 
burning  of  the  bridge,  and  the  consequent  destruction  of  the 
plaintiff's  property,  was  caused  by  any  of  the  defendant's 
locomotives.     The  question  has  often  been  considered  by 
the  courts  in  this  country  and  in  England,  and  such  evidence 
has,  we  think,  been  generally  held  admissible,  as  tending  to 
prove  the   possibility,  and  a   consequent   probability,  that 
some  locomotive  caused  the  fire,  and  as  tending  to  show  a 
negligent  habit  of  the  officers  and  agents  of  the  railroad 

9«  Grand  Trunk  R.  Co.  v.  Richardson,  3  Cent.  L.  J.  353. 
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company.  There  are,  it  is  true,  some  cases  that  seem  to  as- 
sert the  opposite  rule.  It  is,  of  course,  indirect  evidence,  iH 
it  be  evidence  at  all.  In  this  case  it  was  proved  that  en- 
gines run  by  these  defendants  had  crossed  the  bridge  not 
long  before  it  took  fire.  The  particular  engines  are  not 
identified,  but  their  crossing  raised  at  least  some  probabilit>% 
in  the  absence  of  proof  of  any  other  known  cause,  that  they 
caused  the  fire.  And  it  -seems  to  us  that,  under  the  circum- 
stances, the  probability  was  strengthened  by  the  fact  that 
some  engines  of  the  same  defendants,  at  other  times  during 
the  same  season,  had  scattered  fire  during  their  passage." 

In  a  recent  Kansas  case  93  it  was  held  that  evidence  that 
other  engines,  under  like  circumstances,  did  not  communicate 
fire  at  the  place  where  the  fire  in  question  occurred  was  com- 
petent, as  tending  to  prove  negligence  on  the  part  of  the  de- 
fendant with  regard  to  the  engine  which  caused  the  fire, 
either  as  to  its  condition  or  management.  So,  in  an  earlier 
Vermont  case,9<  in  which  it  was  held  that  where  the  evidence 
tends  to  show  that  engines  of  proper  construction  and  suit- 
able repair  would  not  scatter  fire  so  as  to  endanger  property, 
the  logical  conclusion  is  that  the  engine  which  caused  the 
fire  was  not  properly  constructed,  or  was  not  in  suitable  re- 
pair. It  was  also  said  that,  in  connection  with  this  testimony, 
the  plaintiff  might  show  that  about  the  time  the  fire  occurred 
the  defendant's  engines  frequently  scattered  fire.  "  For  the 
inference  would  be  from  this  evidence,  in  connection  with 
that  tending  to  show  that  engines  which  so  scatter  fire  as 
that  it  kindles  along  the  roadside  are  not  of  proper  construc- 
tion and  suitable  repair,  that  the  fire  in  question  was  caused 
by  one  of  those  defective  engines."  So,  evidence  that  the 
defendant's  engine,  for  a  month  or  two  before  the  fire,  had 
dropped  quantities  of  live  coal  in  the  locality  of  the  fire; 
that  there  were  live  coals  upon  the  track  at  other  places  at 
the  time  of  the  fire ;  and  that  coal  at  other  times  had  dropped 


93  Atchison  &  C.  K.  Co.  v.  Stanford,  12  Kan.  354. 

94  Cleavelands  v.  Grand  Trunk  R.  Co.,  42  Vt.  449. 
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>in  the  engine  in  question,  or  from  other  engines,  has  been 
ild  admissible.95 

In  an  early  Maryland  case^  evidence  of  this  character  was 
^Id  inadmissible  because  irrelevant,  but  this  ruling  has  been 
uch  qualified  in  a  later  case.  In  Annapolis  &  Elkridge  Rail- 
)ad  Company  v.  Gantt97  the  plaintiff  testified  that,  within  a 
eek  before  the  occurrence  of  the  fire  in  question,  he  had 
ttn  the  defendant's  engines  scatter  large  sparks  along  the 
Dad,  but  could  not  say  that  any  of  them  had  come  from  the 
)coinotive  which  was  drawing  the  train  on  the  morning  of  the 
re.  The  court  said :  **  We  entertain  no  doubt  that  this  was 
ompetent  and  admissible  evidence,  both  for  the  purpose  of 
)roving  that  the  fire  in  question  was  occasioned  by  the  loco- 
notives,  and  as  tending  to  prove  negligence  on  the  part  of 
he  defendant  in  the  construction  and  ^nanagement  of  its 
ingines."  The  court  did  not  overrule  its  previous  decision, 
3ut  distinguished  it  from  the  case  at  bar  in  this,  that  in  the 
earlier  case  the  time  when  the  other  fires  occurred  was  not 
specified ;  they  might  have  occurred  "  six  months  before,  or 
five  years."  Such  evidence  could  prove  nothing,  except  that 
a  passing  locomotive  is  capable  of  setting  fire  to  adjoining 
property  —  a  fact  not  disputed.  Here  the  evidence,  being 
limited  to  a  week  of  the  happening  of  the  fire  complained  of, 
"  pointed  directly  to  the  condition  of  the  defendant's  engines, 
tending  to  prove  that  they  were  not  in  suitable  repair  at  the 
time  of  the  injury." 

In  this  state  the  Supreme  Court  has  laid  down  a  rule  en- 
tirely opposed  to  every  authority  which  we  have  just  cited. 
It  is  held  in  Missouri  that  evidence  of  fire  having  escaped 
from  other  locomotives  belonging  to  defendant's  road  is  not 
admissible  to  rebut  proof  on  its  part  of  a  proper  equipment 
and  careful  management  of  the  engine  causing  the  fire. 
"  This  evidence,"  said  Voris,  J.,  "  it  seems  to  me,  was  collat- 
eral to  the  issues  in  the  case.     To  prove  that  some  one  of 

^^  Webb  V.  Rome,  Watcrtown  &  Ogden   R.  Co.,  49  N.  Y.  420;  Westfall 
V.  Erie  R.  Co.,  5  Hun,  75. 
^  BalL  &  Susq.  R.  Co.  v.  Woodruff,  4  Md.  242. 
^  39  Md.  115. 
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defendant's  engines  was  insufficient,  or  that  the  hands  a 
some  of  said  engines  had  so  carelessly  conducted  the  saoe 
as  to  permit  the  escape  of  fire,  is  not  competent  evidence : 
prove  that  the  persons  conducting  engine  No.  6,  on  October 
20,  1872,  were  negligent,  or  that  the  said  engine  was  insuff- 
cient ;  and  said  evidence  could  not  be  made  competent  by 
the  attempt  thereby  to  rebut  evidence  which  was  whoi> 
immaterial,  and  which  had  been  elicited  by  the  plainti& 
The  evidence  was  collateral,  and  ought  to  have  been  exclude: 
by  the  court."  97  The  decision  of  the  Supreme  Court  of  Nct 
Hampshire,  in  Boyce  v.  Cheshire  Railroad  Company ,9^  sup- 
ports the  rule  laid  down  by  the  Supreme  Court  of  Missouri 

Lastly,  the  fact  that  fires  have  occurred  before  may  weD  be 
considered  a  circumstance  devolving  upon  the  company  ex- 
tra vigilance,  and  evidence  of  anterior  fires  would  enable  the 
jury  to  judge  whether  or  not  the  company  had  exercised  rea- 
sonable care  under  the  circumstances.  But  if  this  be  the 
design,  evidence  of  subsequent  fires  would  of  course  be 
irrelevant."^ 

V///.  Duty  of  Company  as  to  Its  Right  of  Way.  —  A  railroad 
company  is  bound  to  keep  its  track  and  contiguous  land 
clear  of  materials  likely  to  be  ignited  from  sparks  issuing 
from  its  locomotives,  and  neglect  of  these  precautions  w'l 
render  it  liable,  even  though  its  appliances  were  proper  and 
it  were  guilty  of  no  negligence  in  allowing  the  fire  to  escape. 
In  other  words,  though  the  company  be  provided  with  the 
best  engines  and  the  most  approved  appliances,  and  fire 
escapes  without  its  fault,  and  under  circumstances  whid 
would  free  it  from  any  liability,  yet  if  this  fire  so  escap- 
ing should  set  fire  to  grasses,  weeds,  or  other  materials  00 
its  track,  which  it  might  have  removed  with  ordinary  dili- 
gence, it  will  be  liable.  This  is  a  duty  which  is  implied  is 
the  grants  to  corporations  to  use  locomotive-engines.  A 
franchise  of  this  nature   must  be  strictly  construed,  and  it 


98  Coale  V.  Hann.  &  St.  Jo.  R.  Co.,  60  Mo.  227;  followed  in  Lester  ▼.  K. 
St.  Jo.  &  C.  B.  R.  Co.,  60  Mo.  265;  s,  c,  2  Cent.  L.  J.  64I. 

99  42  N.  H .  98.    But  see  the  same  case  in  43  N.  H.  627. 
"»  Smith  V.  Old  Colony  R.  Co.,  10  R.  I.  22. 
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ould  be  unreasonable  to  presume  that,  in  granting  the  priv- 
3ge  to  use  this  dangerous  agent,  the  Legislature  intended  to 
Ive  them  the  privilege  of  running  their  engines  on  premises 
irrounded  and  covered  with  combustible  material.'*"  The 
^tnoval  of  such  combustible  substances  is  quite  as  much  a 
leans  of  preventing  the  communication  of  fire  from  its 
>coinotives  as  the  use  of  inventions  for  preventing  the 
scape  of  fire  from  the  locomotives  themselves. 

In  Smith  v.  London  &  Southwestern  Railroad  Company,'*** 
:  appeared  that  certain  workmen  employed  by  the  company 
n  cutting  the  grass  and  trimming  the  hedges  bordering  its  line 
>laced  the  trimmings  in  heaps  near  the  track,  where  they  re- 
nained  for  fourteen  days,  in  the  month  of  August.  One  of  the 
\eaps  w^as  ignited  by  a  passing  engine,  and  the  fire  spread  to  a 
louse  200  yards  distant  from  the  track.  It  was  held  by  the 
3ourt  of  Common  Pleas,  Brett,  J.,  dissenting,  that  there  was 
evidence  to  go  to  the  jury  of  negligence  on  the  part  of  the 
company,  although  there  was  no  suggestion  that  the  engine 
was  improperly  constructed  or  driven.  On  appeal,  this  ruling 
was  unanimously  approved  by  the  six  judges  of  the  Court 
of  Exchequer  Chamber. '**3  In  a  North  Carolina  case,  where 
the  company  had  allowed  a  pile  of  dry  combustible  sills  to 
remain  near  its  track,  which,  being  ignited  by  one  of  the 
company's  engines,  communicated  the  fire  to  the  plaintiff's 
fence,  this  fact  was  held  by  the  court  to  be  negligence.'*** 
And  iix  Flynn  v.  San  Francisco  &  San  Jose  Railroad  Com- 
pany '**5  it  is  said :  "  Nor  is  the  ignition  of  combustible  mat- 
ter lying  on  the  track  of  a  railroad  by  sparks  dropped  by  a 
passing  engine  unavoidable  accident.     The  removal  of  the 

*°«  Salmon  v.  Del.,  Lack.  &  West  R.  Co.,  38  N.  J.  5 ;  Del.,  Lack.  &  West 
R.  Co.  V.  Salmon,  39  N.  J.  299;  Kellogg  v.  Ch.  &  N.  W.  R.  Co.,  26  Wis. 
223;  Toledo,  etc.,  R.  Co.  v.  Wand,  48  Ind.  476;  Burlington  &  Mo.  R.  R.  Co.  v. 
Westover,  4  Neb.  268;  Henry  v.  Southern  Pacific  R.  Co.,  50  Cal.  176;  Pitts., 
Cin.  &  St.  L.  R.  Co.  v.  Nelson,  57  Ind.  150.  But  see  Kan.  Pac  R.  Co.  v. 
Butts,  7  Kan.  308. 

'~  L.  R.  5  C.  P.  98. 

'^3  L.  R.  6  C.  P.  14. 

'^  Troxler  v.  Richmond  &  Danville  R.  Co.,  74  N.  C.  377. 

"5  40  Cal.  14. 
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combustible  matter  from  the  road  is  an  obvious  and  slt 
protection."  In  Illinois  this  is  declared  not  to  be  negligeiL*: 
per  se^  but  merely  a  fact  from  which  the  jury  may  infer  Di- 
ligence.**^ In  the  earliest  case  in  that  state  on  the  subjea"^ 
Breese,  J.,  who  delivered  the  opinion  of  the  court,  held  ter 
to  allow  weeds  and  grass  to  accumulate  on  the  right  of  wir 
of  the  company  was  negligence  in  law,  but  the  other  n. 
judges  declined  to  express  an  opinion  on  the  question,  r. 
the  ground  that  it  was  not  presented  in  the  record.  In  thrt; 
subsequent  cases,'***  however,  the  rulings  have  been  opposes 
to  the  dictum  of  that  learned  judge,  and  as  stated  at  the  be- 
ginning of  this  paragraph.  In  each  of  these  cases  Breese.  J. 
filed  a  dissenting  opinion,  adhering  to  the  position  taken  b. 
him  in  Bass  v.  Chicago,  Burlington  &  Quincy  Railroad  Gsc- 
pany,  and  it  certainly  would  appear  that  the  opinions  of  tb: 
majority  of  this  court  are  strangely  inconsistent  with  the  ni:i 
laid  down  by  them  in  a  number  of  cases,  that  the  absence  i 
proper  appliances  to  prevent  the  escape  of  fire  is  n^ligenc; 
per  se.  If  it  be  negligence  not  to  take  the  utmost  care  is 
preventing  the  escape  of  fire,  why  should  it  not  be  negligence 
to  omit  the  most  apparent  precaution  to  prevent  its  spread^' 
It  is  required  of  the  company,  in  the  one  case,  to  go  to  tb^l 
greatest  expense  in  procuring  all  the  improvements  which 
invention  and  science  have  presented,  yet  it  is  not  required! 
of  it,  according  to  these  cases,  to  go  to  the  trouble  d 
a  few  hours'  labor  in  keeping  its  track  and  road  clear.  But 
after  all,  whatever  rule  may  be  adopted  by  the  courts  as  to 
this  will  affect  but  little  the  liability  of  railroad  cos:- 
panies  which  neglect  such  ordinary  precautions.  For. 
as  was  said  by  the  learned  judge  just  referred  to,  whiit 
they  sufier  their  roadways  to  become  foul  and  combustible 
so  long  will  juries  find  them  guilty  of  negligence,  even  though 

I 
i 

»o6  Illinois  Central  R.  Co.  v.  Mills,  42  III.  407;  Ohio  &  Miss.  R.  Co* 
Shanefeh,  47  III.  497 ;   111.  Cent.  R.  Co.  v.  Frazier,  47  III.  505. 

"7  Bass  V.  C.  B.  &  Q.  R.  Co.,  28  111.  9. 

'08  Illinois  Central  R.  Co.  v.  Mills,  42  III.  407;  Ohio  &  Miss.  R.  .Co.  ^ 
Shanefelt,  47  111.  497;  Illinois  Central  R.  Co.  v.  Frazier,  47  111.  505.  Butf^ 
Rockford,   Rock  Island  &  St.  Louis  R.  Co.  v.  Rogers,  62  III.  346. 


aid  have  done  more  towards  lessening  the  danger  of  the 
izen  ;  you  could  have  kept  your  roadway  clear  and  free 
mi  combustible  matter;  from  that  the  fire  was  communi- 
ted  to  the  property,  and  you  ought  to  respond  in  damages." 
^Vherc  a  fire  started  by  sparks  from  a  locomotive  on  the 
fendant's  right  of  way  was  seen  by  employees  of  the  com- 
ny  in  time  to  have  extinguished  it  before  it  had  travelled 
rther,  and  they  permitted  it  to  burn,  whereby  it  spread  to, 
id  consumed,  the  premises  of  the  plaintiff,  the  company 
IS  held  liable,  although  the  escape  of  the  fire  from  the  lo- 
)motive  was  not  through  its  neglect, '°»  So,  also,  where 
larks  from  a  construction  train  set  fire  to  combustibles  on 
le  track,  which  spreading,  burned  plaintiff's  property,  and 
te  defendant's  servants  on  the  train,  though  having  notice 
r  the  fire,  did  not  stop  and  endeavor  to  extinguish  it.  Had 
\e  train,  in  this  case,  been  a  passenger  train,  instead  of  a 
onstruction  train,  the  case,  it  seems,  would  have  been  differ- 
nt."°  In  an  Illinois  case,'"  where  a  number  of  the  com- 
any's  servants  were  notified  of  the  spread  of  the  fire,  and 
efused  to  interfere  for  the  purpose  of  arresting  it,  the  late 
udge  fireese,  who  delivered  the  opinion  of  the  court,  de- 
lounced  the  conduct  of  the  company's  servants  in  severe 
erms.  "The  plea,"  said  he,  "set  up  by  the  defendant,  for  the 
efusal  is  so  absurd  as  to  be  unworthy  of  notice,  any  further 
han  to  stamp  it  as  unworthy  of  civilized  and  Christian  men. 
rhey  had  no  right,  forsooth,  to  enter  upon  the  premises  for 
luch  a  purpose!  Has  it  come  to  this,  that  citizens  of  this 
:ommunity  are  not  permitted  to  enter  the  premises  of  an- 
>ther,  whose  house  or  barn  is  on  fire,  to  extinguish  the  flames  ? 
[s  any  license  necessary  for  a  purpose  so  benevolent  ?  Would 
lot  savages,  prompted  by  their  own  instincts,  rush  to  the 
rescue  of  property  so  endangered?     It  is  sad  and  humili- 

"^  Ktaoey  v.  Hann.  &  Si.  Jo.  R.  Co.,  3  Cenl.  L.  J.  399.     See  Bass  v.  Rail- 
road Co.,  aS  111,  g, 
'"  Roike  V.  Ch.  &  N.  W.  R.  Co.,  16  Wis.  53?. 
'"  Bast  V.  C.  B.  &  Q.  R.  Co..  38  III,  9. 
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ating  to  contemplate  the  fact  that  employees  of  a  railroid 
company,  acting  under  a  charter  granted  by  this  state,  should 
be  so  lost  to  all  calls  of  benevolence  and  kindness  —  to  all  the 
common  instincts  of  the  most  ordinary  humanity  —  as  to  re> 
fuse  to  aid  in  extinguishing  a  fire  which  their  own  employen, 
by  their  negligence,  had  originated;  which  threatened  the 
destruction  of  valuable  property,  and  which  they  had  the 
power  to  prevent.  We  Are  shocked  at  the  exhibition  of 
such  heartless,  such  criminal  indifference,  and  can  find  no 
apology  for  it." 

It  is  competent  evidence,  bearing  on  the  question  of  neg- 
ligence, that  after  the  fire  more  men  were  employed  by  the 
company  to  walk  and  watch  the  track  than  were  employed 
when  the  damage  occurred."'  Yet,  it  is  ruled  that  a  railrc^d 
company  is  not  bound  to  keep  men  stationed  along  the  line 
of  its  road  either  to  guard  against  or  extinguish  fires."- 
Therefore,  where  the  owner  of  cord-wood  had  deposited  it 
near  a  railroad  track,  in  accordance  with  the  directions  of  ac 
agent  of  the  company,  and  under  an  agreement  that  it  wzs 
to  become  the  property  of  the  company,  when  measured  aod 
paid  for  by  the  company,  it  was  held  that  the  latter  was  uo- 
der  no  obligation  to  provide  a  watchman  to  protect  it  from 
fire  accidentally  escaping  from  its  engines."* 

/X,  What  is  Reasonable  Care,  —  In  an  English  case.  Ford  v. 
London  &  Southwestern  Railway  Company, "^  an  action  for  a 
personal  injury  received  from  the  train  in  which  the  plaintiff 
was  riding  being  thrown  off  the  track,  Chief  Justice  Earlc. 
in  the  course  of  his  charge  to  the  jury,  used  the  following 
language  :  **  The  railway  company  is  bound  to  take  reason- 
able care  —  to  use  the  best  precautions  in  known  practical  use— 
for  securing  the  safety  and  convenience  of  their  passengers. 
If  they  have  done  so  they  have  done  their  duty,  and  are  not 
guilty  of  negligence ;  if  they  have  failed  in  their  duty,  and 
their  negligence  has  caused  the  injury,  then  they  are  liable 

»"  Westfall  V.  Erie  R.  Co.,  5  Hun,  75. 
"3  Bait.  &  Ohio  R.  Co.  v.  Shipley,  39  Md.  251. 
"*  Ind.  &  Cin.  R.  Co.  v.  Paramore,  31  Ind.  143. 
"5  2  F.  &  F.  731. 
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in  the  action.     You  are  to  consider  what  is  reasonable  care, 
2Lnd  whether  they  have  used  the  proper  precautions.     A  jury 
^vould  not  be  entitled  to  expect  the  utmost  care  that  could 
possibly  be  conceived,  or  the  highest  possible  degree  of  skill. 
It  is  to  be  borne  in  mind  that  railways  themselves  are  of 
recent  introduction,  and  that  their  management  is  a  matter  of 
experience  and  of  practical  knowledge,  which  increases  day 
by  day.     It  is  not  to  be  expected  that  the  directors  shall  at 
once  have  in  use  every  invention  or  discovery  of  science. 
It  is  sufficient  if  they  use  every  precaution  in  known  practical 
use  for  the  safety  and  convenience  of  passengers.     Both  ob- 
jects must  be  looked  to.   It  is  easy  to  conceive  a  precaution — 
for  example,  a  slower  rate  of  speed  —  which  would  add  a  very 
small  degree  of  security,  while  it  would  entail  a  very  great 
degree  of  inconvenience.     And  a  company  ought  not  to  be 
found  guilty  merely  because  they  possibly  might  have  done 
something  more  for  safety,  at  a  far  greater  sacrifice  of  con- 
venience."    The  use  of  locomotive-engines,  however  care- 
fully managed,  is  known  to  be  dangerous,  and  this  fact  itself 
may  be  said  to  impose  a  high  degree  of  care  upon  those  who 
use  them  as  a  motive  power.     But  all  that  can  be  required  of 
them  is  ordinary  care  —  that  degree  of  care  which  prudent 
men,  skilled  in  the  particular  business,  would  be  likely  to 
exercise   under  the  circumstances.     What  this  shall  be  in 
each  particular   case  cannot  be  stated  in  the   shape  of  a 
governing  formula ;  we  can  only  say  that  the  care  must  be 
proportionate  to  the  danger.       What  is  ordinary  care    in 
a  case   of   extraordinary   danger   would   be    extraordinary 
care  in   a   case   of    ordinary  danger,   and   what   would  be 
ordinary  care  in  a  case  of   little  danger  would  fall  much 
below  this  in  a  case  of  great  danger.     What  would  be  rea- 
sonable care  in  winter,  witli   the  ground  covered  with  snow, 
or  in  rainy  weather,  with  the  country  flooded  with  water, 
would  scarcely  be  reasonable  care  in  the  height  of  summer, 
or  during  a  protracted  drought.     So,  it  is  plain  that  a  much 
higher  degree  of  caution  should  be  required  when  trains  are 
passing  through,  or  standing  in,  the  streets  of  a  city  than 
when  running  in  the  open  country ;  when  in  the  presence  of 
VOL.  4,  NO.  5 — ^48 
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a  high  wind  than  when  the  air  is  still."^     In  Webb  v.  R.  W. 
&  O.  R.  Co.,"7  the  court  say  :     "  It  is  argued  that  the  negli- 
gent act  of  the  defendant  here  was  only  the  sufTering  of 
coals  to  drop  from  its  engine.     It  cannot  be   so    circum- 
scribed.    The  negligence  consisted  not  merely  in  that.     It 
was  an  act  of  negligence,  made  up  of  all  the  facts  and  circum- 
stances in  which  the  coals  were  let  fall.     The  insufficient 
or  deranged  condition  of  the  preventive  apparatus   of  the 
engine ;  the  continued  and  extreme  dryness  of  the   atmos- 
phere, and  of  the  earth  and  its  herbage,  and  of  all  matter 
that  was  upon  the  earth  at  that  place ;  the  blowing  of  the 
wind  with  the  strength  it  did,  and  in  the  direction  it  did ;  the 
accumulation  of  weeds,  grass,  and  rubbish  by  the  side  of 
defendant's  track,  between  it  and  plaintiff's  land,  were  all 
constituents  of  the  act  of  the  defendant,  and  went  together  to 
make  it  negligent.    It  would  not  be  negligent  to  throw  aside 
a  lighted  match  upon  the  margin  of  a  stream,  or  into  grass 
that  is  lush.     It  would  be  negligent  to  fast  hold  it  in   one's 
hand,  unlighted,  in  a  powder-mill.      *  Now,  the  definition  of 
negligence,'  says  Willes,  J.,"®  'is  the  absence  of  care,  accord- 
ing to  the  circumstances.'  " 

"^  F.  &  B.  Turnpike  Co.  v.  Phila.  &  Trent  R.  Co..  54  Pa.  St.  345;  Smith  v. 
Old  Colony  R.  Co.,  10  R.  I.  22 ;  Fero  v.  Buffalo  &  State  Line  R.  Co.,  22  X.  Y. 
209 ;  Chicago  &  Alton  R.  Co.  v.  Quaintance,  58  III.  289 ;  Pierce  v.  Worcester, 
etc.,  R.  Co.,  105  Mass.  199;  Kellogg  v.  M.  &  St.  P.  R.  Co.,  i  CenL  L.  J. 
278;  J.  r.,  on  appeal,  5  Cent.  L.  J.  305.  In  this  case  the  jury  found  that 
the  defendant  was  guilty  of  negligence  in  having  landed  its  steamer  near  a  high 
elevator  while  a  gale  of  wind  was  blowing  in  that  direction. 

"7  49  N.  Y.  420. 

"8  Vaughan  v.  Taff  Vale  R.  Co.,  5  H.  &  N.  679.     But  see  Michigan  Cent. 
R.  Co.  v.  Anderson,  20  Mich.  244.     Railroad  trains,  it  is  here  argued,  differ 
from  private  conveyances  in  the  fact  that  they  cannot  deviate  from  their  track, 
and  their  running  at  stated  and  forced  intervals  cannot  be  altered  by  wind  or 
weather  without  prejudice  to  delay  and  to  life.       •*  Those  who  establish  then- 
selves  in  the  neighborhood  of  railroads,"   say  the  court,  *'must  know  that  the 
trains  are  expected  to  run  with  regularity,  and  if  there  are  special  risks,  arising 
from  no  want  of  care  in  the  proper  equipment  and  management  of  trains,  those 
risks  are  not  chargeable  to  the  railroad,  but  are  incident  to  the  situation.     And 
extra  care  which  they  demand  must,  therefore,  devolve  upon  those  whose  in- 
terests require  the  increased  vigilance,  and  the  consequences  of  not  exercising  it 
must  fall  upon  the  owner,  because  the  railroad  is  not  in  fault.'* 
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X.  Contributory  Negligence  as  affecting  these  Actions — 
The  English  Cases.  —  The  principle,  now  well  established  and 
undisputable,  that  if  the  wrongful  act  or  negligence  of  the 
plaintiff  concur  with  that  of  the  defendant  in  producing  the 
injury  of  which  the  former  complains,  the  law  will  not  aid 
him  in  obtaining  relief,  is  discussed  in  a  large  number  of 
cases  of  the  class  we  are  considering.  In  England  with  no 
success  at  all,  and  in  this  country  with  but  little,  the  doc- 
trine of  contributory  negligence  has  been  again  and  again 
raised  as  a  defence  to  actions  against  railroad  companies  for 
setting  out  fires.  An  examination  of  the  cases  in  which  this 
question  occurs,  while  exhibiting  some  conflict  of  opinion, 
shows  a  very  decided  weight  of  authority  in  one  direction. 

In  Hammon  v.  Southeastern  Railway  Company,"^  tried  at 
Nisi  Prius  in  1845,  Lord  Denman,  C.  J.,  directed  the  jury  that 
they  should  take  into  account,  as  an  element  of  considera- 
tion, that  had  plaintiff  tiled  his  barn  he  might  have  pre- 
vented the  accident  altogether.  But  the  jury  appears  to 
have  ignored  this  defence ;  the  plaintiff  had  a  verdict,  and 
the  case  went  no  further.  In  Bliss  v.  Northwestern  Rail- 
way Company,'**  which  arose  on  circuit  before  Williams, 
J.,  defendant's  counsel  requested  the  judge  to  take  the 
opinion  of  the  jury  whether  the  plaintiff  had  not  been  guilty 
of  negligence  in  placing  his  stacks  too  near  the  track.  The 
learned  judge  said,  in  reply,  that  he  had  no  reluctance  in  pro- 
claiming that  he  did  not  think  the  answer  to  that  question 
was  material  to  the  case.  It  might  be  desirable,  however, 
he  added,  for  the  purpose  of  future  discussion,  to  have  the 
jury  answer  the  question  of  the  plaintiff's  negligence.  The 
jury  found  that  the  plaintiff  had  not  been  guilty  of  negli- 
gence in  placing  his  stack  where  it  stood  when  the  fire  oc- 
curred.    The  verdict  was  sustained  on  appeal."' 

But  the  question  received  a  thorough  examination  in  the 
Court  of  Exchequer,  in  1858,  in  the  leading  case  of  Vaughan 


"9  Cited  in  Walford  on  Railways,  sec.  239,  note  e, 

»~  2  F.  &  F.  341. 

"'  10  C.  B.  (N.  s.)  89. 
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V.  The  Taff  Vale  Railway,"*  already  referred  to  in  another 
connection.     In  the  plaintiflf's  woods  there  was  a  g^eat  quan- 
tity of  dry  grass,  of  a  highly  inflammable  nature.     The  wood 
had  been  several  times  set  on  fire  by  sparks  from  the  defend- 
ants' locomotive,  and  on  four  occasions  the  defendants  had 
paid  for  the  damage.    In  1853  (the  action  was  brought  in  1856) 
the  plaintiff  wrote  to  the  secretary  of  the  company  as  fol- 
lows :  "  No  fire  was  known,  in  the  memory  of  man,  in  the 
wood  before  the  Aberdare  Railway  was  made.     Since  it  has 
been  made,  four  or  five  times  the  wood  has  been  ignited. 
Any  one  looking  at  it  can  easily  satisfy  himself  that  in  a  dry 
season  the  wood  is  in  just  about  as  safe  a  state  as  a  barrel  of 
g^unpowder  at  Cyfarthfa  Rolling-mill."      The  plaintiff  had 
taken  no  steps  to  clear  away  the  accumulation  of  dry  grass 
and  fallen  branches  in  the  wood.     The  defendants  gave  evi- 
dence showing  that  they  had  taken  every  precaution  in  their 
power,  to  prevent  the  engines  from  emitting  sparks,  which 
they  could  take  consistently  with  the  working  of  the  road. 
The  defendants  asked  that  the  question  should  be  left  to  the 
jury  whether  the  plaintiff  had  not  been  guilty  of  negligence 
in  permitting  the  wood  to  be  in  a  combustible  state  by  not 
properly  clearing  it.     This  Bramwell,  J.,  who  presided  at  the 
trial,  refused,  saying  that  he  thought  there  was  no  duty  on 
the  part  of  the  plaintiff  to  keep  his  wood  in  any  particular 
state,  and  a  verdict  was  returned  for  the  plaintifl*.     The  case 
was  appealed  to  the  Court  of  Exchequer  on  this    among 
other  grounds.     Here  the  counsel  for  the  defendant  relied 
on  but  two  cases  as  being  in  principle  the  same  ;  and  they 
were,  where  a  person  injured  by  an  obstruction  on  a  highway, 
against  which  he  fell,  was  prevented  from  recovering  for  the 
injury,  he  having  been  riding  at  the  time  with  great  violence 
and  want  of  ordinary  care,"3  but  contended  that  the  case 
was  similar  to  that  of  an  overloaded  barge  which  was  swamped 
by  the  waves  caused  by  a  steamer  proceeding  up  the  river 
at  an  ordinary  speed,  in  which  case  it  was  clear  the  owner  of 

"«  3  H.  &  N.  742. 

"3  Bulterfield  V.  Forrester,  ii   East,  59;  Marriot  v.  Stanley,  i  Man.  &  G. 
568. 
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the  barge  would  have  no  remedy  against  the  owner  of  the 
steamer.  Before  the  close  of  the  argument,  Martin,  B.,  re- 
marked :  "  It  would  require  a  strong  authority  to  convince 
me  that  because  a  railway  runs  along  my  land  I  am  bound 
to  keep  it  in  a  particular  state."  Bramwell,  J.,  who  presided 
at  the  trial,  delivered  the  judgment  of  the  court,  and  dis- 
missed this  question  in  a  few  sentences,  which  have  since  then 
been  often  cited  in  cases  of  this  character.  **  The  plaintiff," 
he  said,  **  used  his  land  in  a  natural  and  proper  way  for  the 
purposes  for  which  it  was  fit.  TAe  defendants  come  to  it^  he 
being  passive^  and  do  it  a  mischief.  In  the  case  of  the 
overloaded  barge  the  owner  uses  it  in  an  unnatural  and  im- 
proper way,  and  goes  in  search  of  the  danger,  having  no 
right  to  impede  another  natural  and  proper  way  of  using  a 
public  highway."  The  case  was  afterwards  taken  to  the 
Court  of  Exchequer  Chamber,  where  the  judgment  on  this 
point  was  not  disturbed,  though  the  verdict  was  set  aside  on 
another  ground."* 

XI.  A  Review  of  the  American  Decisions.  —  The  cases  in 
this  country  are  very  numerous  in  which  the  applicability  of 
this  doctrine  to  these  actions  has  been  considered  by  our 
courts.  For  the  owner  of  a  warehouse  adjoining  a  railroad 
track  to  permit  the  windows  of  a  room  to  remain  open  and 
unglazed,  in  which  are  stored  cobs,  husks  of  corn,  grease, 
rags,  and  other  inflammable  material,  in  Illinois,  it  seems, 
would  amount  to  contributory  negligence."*  But  not,  it  ap- 
pears from  a  New  York  case,  leaving  open  the  doors  of  an 
unfinished  building,  situated  near  the  track,  although  upon 
the  floor  were  considerable  shavings ;  "*  nor,  according  to  a 
late  Pennsylvania  decision,  to  suffer  the  roof  of  a  building  to 
be  in  such  a  condition  as  to  be  more  liable  to  take  fire  than 
if  it  had  a  safe  and  secure  roof;  **y  nor  neglecting  to  keep 
down  grass ;  "^  nor  permitting  grass  to   accumulate  in   the 

«»4  5  H.  &  N.  689. 

"5  Great  Western  R.  Co.  v.  Haworth,  39  III.  347. 

'■^  Fcro  V.  Buffalo  &  State  Line  R.  Co.,  22  N.  V.  209. 

"7  Philadelphia  &  Reading  R.  Co.  v.  Hendrickson,  80  Pa.  St.  183. 

«"*  Smith  V.  Hann.  &  St.  Jo.  R.  Co.,  37  Mo.  287. 
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fence-corners  near  the  track ; '"»  nor  allowing  leaves  and  com- 
bustible matter  to  accumulate  on  the  land ;  *^  nor,  in  Ten- 
nessee, building  a  house  within  thirty  yards  of  the  railroad 
track ;  '3'  nor,  in  Kansas,  to  stack  hay,  on  a  newly-mown 
meadow,  thirty  rods  from  the  track ;  '3«  nor,  in  Nebraska,  fail- 
ing to  plough  a  trench  round  a  hedge  and  straw-ricks ; '33 
nor  suffering  the  roof  of  a  barn  which  stood  near  the  track, 
and  which  was  made  of  shingle,  to  become  and  remain  dry 
and  decayed,  and  peculiarly  liable,  on  a  dry  and  windy  day, 
to  be  set  on  fire  by  a  spark  from  a  passing  engine.'^  In 
Missouri  it  has  been  held  that  to  allow  shavings  to  accumu- 
late around  an  unfinished  house,  situated  about  loofeet  from 
the  track,  would  be  such  negligence  as  to  preclude  a  re- 
covery for  its  loss.*35  In  a  Georgia  case  the  fire  was  com- 
municated by  sparks  from  the  defendant's  engine  to  a  pile  of 
wood  in  its  yard,  and  from  there  was  carried  to  the  plain- 
tiff's premises,  adjacent  thereto.  It  was  held  that  the  latter, 
in  building  his  house  so  near  the  wood-yard,  had  assumed 
the  increased  risk.*3*  In  an  Illinois  case*^?  the  plaintiff  had 
placed  his  house  some  distance  from  the  railroad  track,  but 
subsequently,  through  the  erection  by  another  of  a  building 
more  contiguous  to  the  track,  it  was  placed  in  a  much  more 
hazardous  position,  and  was  a  short  time  afterwards  de- 
stroyed by  fire  communicated  in  the  first  instance  to  the 
later  and  newer  building,  and  from  thence  to  the  plaintiff's 
property.  It  was  sought  to  charge  him  with  contributory 
negligence,  but  the  court  refused  to  sustain  this  plea.  In  a 
late  Wisconsin  case,'^^  the  fact  that  a  pane  of  glass  was  out 

'»9  Fitch  V.  The  Pacific  R.  Co.,  45  Mo.  322. 

«3o  Salmon  v.  Del.,  Lack.  &  West.  R.  Co.,  38  N.  J.  5;  Del.,  Lack.  & 
West.  R.  Co.  V.  Salmon,  39  N.  J.  299. 

'31  Burke  v.  Louisville  &  Nashville  R.  Co.,  7  Heisk.  451. 

»3a  St.  Joseph  &  D.  C.  R.  Co.  v.  Chase.  1 1  Kan.  47. 

*33  Burlington  &  Mo.  R.  Co.  v.  Westover,  4  Neb.  268. 

'34  JeflFeris  v.  P.,  W.  &  B.  R.  Co.,  3  Houst.  (Del.)  447. 

«35  Coates  V.  M.,  K.  &  T.  R.  Co.,  61  Mo.  38. 

'36  Macon  &  West.  R.  Co.  v.  McConnell,  27  Ga.  481. 

'37  Toledo,  W.  &  W.  R.  Co.  v.  Maxfield,  '72  111.  95. 

'38  Martin  v.  West.  Union  R.  Co.,  23  Wis.  437.  And  sec  Rowell  v.  Rulrmd 
Co.,  57  N.  H.  132. 
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of  the  window  of  plaintiff's  house,  adjoining  the  defendant's 
road,  through  which  sparks  from  its  engine  were  blown,  and 
destroyed  a  quantity  of  goods,  was  held  not  to  be  such  con- 
tributory negligence  as  would  prevent  a  recovery.  The 
court  very  properly  thought  that  occupants  of  adjacent 
dwellings  were  not  to  be  held  to  such  a  degree  of  care  in 
preventing  accidents  of  this  kind  as  would  require  them, 
contrary  to  common  usage,  to  keep  their  windows  closed, 
when  it  would  be  more  convenient  and  comfortable  for  them 
to  leave  them  open.  Then,  if  a  whole  window  open  would 
not  amount  to  negligence,  a  part  of  a  pane  could  hardly  be. 
In  a  case  decided  in  the  New  York  Supreme  Court,'39  the 
plaintiff's  barn,  in  which  he  kept  his  horses,  stood  within 
two  feet  of  the  line  fence.  Straw  and  manure  from  the  barn 
were  thrown  outside,  and  a  pile  had  accumulated  during  the 
summer,  and  had  become  very  dry  and  combustible.  A 
spark  from  the  defendant's  engine  set  it  on  fire.  The  Su- 
preme Court  held,  reversing  the  ruling  of  the  judge  below, 
that  this  was  such  evidence  of  contributory  negligence  as 
should  have  been  submitted  to  the  jury. 

One  of  the  best-considered  cases  in  this  country  on  the 
liability  of  railroad  companies  for  fires  caused  by  their  en- 
gines is  that  of  Kellogg  v.  Chicago  &  Northwestern  Rail- 
road Company,'^®  decided  by  the  Supreme  Court  of  the 
state  of  Wisconsin.  The  question  of  contributory  negli- 
gence is  discussed  by  the  chief  justice  in  two  lengthy  opin- 
ions—  a  rehearing  having  been  granted  after  the  first  judg- 
ment. In  this  case  the  plaintiff  had  permitted  weeds,  grass, 
and  stubble  to  remain  upon  his  own  land,  immediately  ad- 
joining the  railway  of  the  defendant.  They  were  dry  and 
very  combustible.  Upon  the  defendant's  right  of  way  there 
were  also  weeds  and  dry  grass,  but  in  greater  quantities  and 
of  heavier  growth.  The  plaintiff  had  neither  cut  nor  removed 
the  weeds  from  his  land,  nor  ploughed  or  removed  the  stub- 
ble, so  as  to  prevent  the  spread  of  fire.  The  grasses  and  weeds 
catching  fire,  it  was  carried,  by  reason  of  a  strong  wind,  to 

*39  Collins  V.  N.  Y.  Cent.  R.  Co.,  5  Hun,  499. 

«4o  26  Wis.  229,  followed  in  Erd  v.  Ch.  &  N.  W.  R.  Co.,  41  Wis.  65. 
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the  stacks  and  barns  of  the  plaintiflf,  situated  soaie  distance 
from  the  line  of  the  railroad.  The  fire  originated  on  the  de- 
fendant's right  of  way,  from  some  coals  being  dropped  from 
one  of  its  engines.  The  court  below  charged  the  jury  that  it 
was  for  them  to  say  whether  the  plaintiflT  was  guilty  of  neg- 
ligence, and  if  they  found  that  he  was,  he  could  not  recover. 
The  defendant  asked  an  instruction,  which  was  refused,  that 
it  was  negligence  per  se  for  the  plaintiff  to  leave  grass, 
weeds,  and  stubble  upon  his  own  land  exposed  to  the  fire 
which  might  be  communicated  to  them  from  the  burning 
grass  and  weeds  on  the  defendant's  right  of  way.  The  re- 
fusal of  the  trial  court  to  so  charge  was  upheld  by  the  Su- 
preme Court.'^'  It  is  established  in  Illinois,  by  a  number  of 
decisions,  that  if  the  plaintiff  has  been  guilty  of  any  neg- 
lect in  not  keeping  his  field  or  other  property  free  from  com- 
bustible matter,  he  cannot  recover  unless  the  negligence  of 
the  company  were  greater  than  his  own.  The  question  of 
comparative  negligence  must  be  left  to  the  jury.**'  The  Su- 
preme Court  of  Iowa  has  gone  even  farther.  That  part  of 
the  syllabus  of  a  recent  decision  in  that  court  '^^  which  bears 
on  this  question  is  as  follows :  '*  While  the  owner  of  land 
along  a  railway  has  the  right  to  stack  his  hay  or  grain  on 
such  adjacent  premises,  and  thereby  only  takes  the  risk  of 
accident  by  fire,  and  not  of  the  company's  negligence,  yet 
if  he  is  guilty  of  negligence  himself,  in  neglecting  to  plough 

'4»  See,  also,  McCready  v.  Railroad  Co.,  2  Strobh.  356. 

'4»  Chicago  &  Northwestern  R.  Co.  v.  Simonson,  54  III.  504;  Illinois 
Central  R.  Co.  v.  Mills,  42  111.  407 ;  Ohio  &  Miss.  R.  Co.  v.  Shanefelt,  47  IK- 
487 ;  Illinois  Central  R.  Co.  v.  Frazier,  47  111.  505 ;  Illinois  Central  R.  Co.  v. 
Nunn,  51  111.  78;  Great  Western  R.  Co.  v.  Haworth,  39  111.  347;  Toledo, 
Peoria  &  Wabash  R.  Co.  v.  Pindar,  53  111.  447.  But,  in  Bass  v.  C,  B.  &  Q- 
R.  Co.,  28  111.  9,  Breese,  J.,  who  delivered  the  opinion  of  the  court,  said: 
<*It  is  no  answer  to  say  that  the  plaintiff  should  have  kept  his  stubble  field  clar 
of  combustible  matter.  There  was  no  obligation  on  him  to  do  so,  for  it  is  con- 
sidered good  farming,  and  is  the  uniform  custom  of  the  country,  to  suffer  it  to 
remain  until  the  proper  time  arrives  for  turning  it  under  by  the  plough  ;  and  it  i» 
also  a  very  common  custom  for  farmers  to  stack  their  grain  in  the  field  in  which 
it  grew.  No  negligence,  then,  can  be  imputed  to  the  plaintiff  in  either  of  these 
respects." 

'43  Kersee  v.  Chicago  &  Northwestern  R.  Co.,  30  Iowa,  78. 
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around  the  stacks,  or  in  omitting  such  acts  as  would  have 
protected  the  property  and  prevented  the  loss,  this  would  be 
a  case  of  contributory  negligence,  and  he  would  not  be  en- 
titled to  recover  of  the  company  though  it  were  also  guilty 
of  negligence  in  permitting  an  accumulation  of  dry  grass  and 
weeds  along  its  track,  in  which  the  fire  was  ignited  by  sparks 
from  a  passing  train."  This  doctrine  was  applied  in  this  case, 
and  the  judgment  reversed  on  this  point,  although  the  evi- 
dence showed  that  the  plaintiff's  stacks  of  hay,  which  were 
the  property  destroyed,  were  situated  half  a  mile  from  the 
defendant's  road.  Speaking  of  the  ruling  of  the  Illinois 
court  as  to  the  duty  required  of  an  adjoining  land-owner, 
Bcasley,  C.  J.,  of  the  Supreme  Court  of  New  Jersey,  says  : 
"  In  the  leading  case  in  Illinois  it  is  assumed  that  the  same 
duty  which  will  compel  the  railway  company  to  clear  its 
roadway  of  combustibles  imposes  an  equal  obligation  on 
the  owner  of  the  contiguous  land ;  but  the  distinction  be- 
tween the  cases  is  obvious.  The  company  uses  a  dangerous 
agent,  and  must  provide  proper  safeguards ;  the  land-owner 
does  nothing  of  the  kind,  and  has  a  right  to  remain  quies- 
cent." '^  The  Supreme  Court  of  Wisconsin  has  declared  it 
as  the  opinion  of  that  learned  court  that  they  "  rest  on  no 
satisfactory  grounds," '«  and  by  recent  legislation  on  the 
subject  the  law  as  laid  down  by  its  Supreme  Court  has 
been  much  modified.'*^ 

The  fact  that  the  land  to  which  the  fire  is  communicated 
is  wood-land  is  said  to  have  a  bearing  on  the  question  of 
the  plaintiff's  negligence  which  should  be  considered  by  the 
court  in  instructing  the  jury.  The  greater  difficulty  of  keep- 
ing such  land  clear  of  inflammable  matter  will  abate  the  de- 
gree of  diligence  required  of  the  land-owner.  '♦'  But  where 
a  land-owner  had  claimed  and  obtained  damages  for  the  oc- 
cupation by  the  company  of  a  certain  breadth  of  his  land, 

'44  Salmon  v.  Del.,  Lack.  &  West.  R.  Co.,  38  N.  J.  L.  $,     See,  also,  Del., 
Lack.  &  West.  R.  Co.  v.  Salmon,  39  N.  J.  L.  299. 
*45  Kellogg  V.  Chicago  &  Northwestern  R.  Co.,  26  Wis.  229. 
«4fi  Sec  Rev.  Stat.  III.  1877,  p.  775,  sec.  89, 
'47  Chicago  &  Noithwestern  R.  Co.  v.  Simonson,  54  111.  505. 
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and  then  ran  his  fence  outside  of  that  space,  it  was  held  that 
evidence  of  that  fact  should  be  received  as  bearings  on  the 
question  of  negligence.'*® 

The  defence  that  the  owner  of  property  has  contributed  to 
the  loss,  by  not  having  taken  all  the  precaution  which  he 
might  have  taken  to  protect  himself  and  his  goods  from  the 
risk  of  accident,  should  never  be  admitted  where  it  is  proved 
that  the  railroad  company  has  been  guilty  of  neg^ligence  in 
setting  out  the  fire.     A  person  is  not  to  be  charged  with 
negligence  because  he  conducts  his  business  and  uses  his 
property  as  others  do,  or  because  he  does  not  change  his 
mode  of   conducting  his  affairs  in  order  to  accommodate 
himself  to  the  negligent  or  officious  conduct  of  his  neighbor. 
His  right  to  make  free  use  of  his  own  property  is  not  to  be 
curtailed  by  the  fear  that  his  neighbor  will 'make  a  negligent 
use  of  his.     He  is  not  required  to  spend  time,  money,  and 
labor  in  endeavoring  to  make  his  property  proof  against  an- 
other's careless  conduct.     If  A  builds  a  fire,  or  sets  free  any 
other  dangerous  element,  on  his  own  land,  there  is  no  prin- 
ciple of  law  or  morals  which  should  compel  B  to  adapt  his 
affairs,  or  change  the  nature  of  his  property,  in  order   that 
they  shall  be  more  secure.     A  must  be  responsible  for  his 
acts,  and  will  not  be  heard  to  say  that  B  did  not  protect 
himself  from  the  consequences  of  his  negligence  as  carefully 
as  he  might  have  done.     And  a  railroad  company  stands  in 
the  same  position  as  an  individual.     It  uses  an  agent  which 
it  knows  to  be  dangerous.     The  law  properly  requires  of  it 
the  utmost  care  in  its  use.     Third  persons  cannot  be  called 
upon  to  supply  any  want  of  this  care  on  the  part  of  the 
company.     If  damage  ensue  from  the  use  of  this  dangerous 
agent,  it  is  prima  facie  >^^  fault  of  the  railroad  company, 
and  it  must  be  held  responsible  for  the  damage,  unless  the 
person  whose  property  is  destroyed  has  contributed  to  it  by 
some  unlawful  or  improper  act,  or  has  invited  the  injury. 
But  the  ordinary  use  of  one's  own  property  can  never  be 
considered  unlawful  or  improper;  neither  can  it  be  looked 

H8  Railroad  Co.  v.  Yeiser,  8  Pa.  St.  366. 


LIABILITY   OF   RAILROADS    FOR   FIRES.  745 

upon  as  an  invitation  to  others  to  do  it  damage.  There  is 
yet  a  further  and  a  stronger  reason.  The  dangerous  agent 
is  the  property  of  the  company,  used  by  it  at  its  option  and 
for  its  profit.  Must  an  owner  of  land  through  which  its  road 
passes  be  forced  to  stand  guard  over  his  property  at  his 
peril?  Must  he,  in  addition  to  taking  care  of  his  own  af- 
fairs, be  on  the  alert  as  regards  those  of  the  company  whose 
locomotives  are  hourly  passing  his  house?  Two  judges  of 
learning  and  reputation  —  the  one  in  England,  the  other  here 
—  have  very  pithily  replied  to  these  questions,  in  language 
which  has  been  already  quoted  :  "  The  defendants  come  to 
it,  he  being  passive,  and  do  it  a  mischief."  **9  «*  They  are  not 
bound  to  expect  that  the  company  will  be  guilty  of  negli- 
gence.*' 'SO 

Among  the  many  able  arguments  contained  in  the  opin- 
ions of  those  courts  which  do  not  refuse  to  owners  on  the 
line  of  railroads  the  small  privilege  of  using  their  property 
as  they  wish,  provided  they  do  not  interfere  with  their  neigh- 
bor in  his  use  of  his  property,  the  language  of  the  New  York 
court  in  the  oft-cited  case  of  Cook  v.  Champlain  Transporta- 
tion Company  *5»  stands  preeminent,  and,  thirty-three  years 
after  it  was  uttered,  still  remains  uncontrovertible.  **The 
property  destroyed  was  in  an  exposed  and  hazardous  posi- 
tion, and,  therefore,  in  more  than  ordinary  danger  from  mere 
accidental  fires.  This  risk  the  plaintiffs  assumed,  but  not  the 
risk  of  another's  negligence.  They  were  on  their  own  land, 
and  free  to  use  it  in  any  manner  and  for  any  purpose  which 
was  lawful.  As  was  correctly  observed  by  the  circuit  judge, 
'  the  plaintiffs  had  as  good  a  right  to  erect  their  mill  on  the 
shore  of  the  lake  as  the  defendants  had  to  sail  on  its  bosom.' 
It  must  be  a  startling  principle,  indeed,  that  a  building  placed 

'^9  Bramwell,  J.,  in  Vaughan  v.  Taff  Vale  R.  Co.,  3  H.  &  N.  742. 

'50  Agnew,  C.  J.,  in  Phila.  &  Read.  R.  Co.  v.  Hendrickson,  80  Pa.  St.  182. 
The  language  of  Beasley,  C.  J.,  in  Salmon  v.  Del.,  Lack.  &  West.  R.  Co.,  38 
N.  J.  L.  5,  to  the  same  effect,  is  equally  laconic:  **The  company  uses  a  dan- 
gerous agent,  and  must  provide  proper  safeguards ;  the  land-owner  does  nothing 
of  the  kind,  and  has  a  right  to  remain  quiescent." 

'5'  I  Denio,  91.  The  action  was  for  the  destruction,  by  sparks  from  a 
steamboat,  of  a  planing-mill  and  a  quantity  of  lumber,  situated  near  the  lake. 
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in  an  exposed  position  on  one's  own  land  is  beyond  the  pro- 
tection of  the  law,  and  yet  it  comes  to  this  result  upon  the 
argument  urged  in  this  case.  A  land-owner  builds  imme- 
diately on  the  line  of  a  railroad,  as  he  has  an  unquestionable 
right  to  do ;  it  may  be  an  act  of  great  imprudence,  but  in  no 
sense  is  it  illegal.  Is  he  remediless  if  his  house  is  set  on 
fire  by  the  sheer  negligence  of  an  engineer  in  conducting 
his  engine  over  the  railway  ?  There  must  be  some  i¥rongful 
act,  or  culpable  negligence,  on  the  part  of  the  plaintiff  to 
bar  him  on  this  principle,  and  neither  can  be  affirmed  of  any 
one  for  simply  occupying  a  position  of  more  or  less  exposure  on 
his  own  premises.  If  the  principle  urged  in  the  ai^ument  is 
correct,  it  must  be  applied  in  all  cases  of  the  same  charac- 
ter. The  owner  of  a  lot  builds  upon  it,  although  in  close 
proximity  to  the  shop  of  a  smith.  The  house  is  more  ex- 
posed than  it  would  be  at  a  greater  distance  from  the  shop : 
but  is  this  to  exempt  the  smith  from  the  obligation  of  care, 
and  to  screen  him  from  the  consequences  of  his  own  negli- 
gence ?  I  certainly  think  not.  A  horse  or  carriage  on  the 
open  ground  of  the  owner  may  be  more  exposed  to  injury 
than  they  would  be  in  a  yard  or  a  barn ;  but,  if  damaged 
by  the  carelessness  of  a  passer-by,  is  the  owner  remediless 
because  he  chose  to  leave  them  in  a  place  of  compiarative 
exposure  and  hazard  ?  No  one,  I  think,  can  doubt  what  the 
answer  to  this  question  should  be.  I  refer  to  no  authorities 
on  this  part  of  the  case,  for,  in  my  opinion,  none  are  requi- 
site. It  is  but  clearly  to  comprehend  the  principle  on  which 
this  species  of  defence  must  rest  to  see  that  it  has  no  appli- 
cation to  such  a  case  as  this.  By  what  criterion  are  we  to 
determine  the  hazards  of  a  particular  position,  and  on  that 
ground  say  that  the  owner,  by  his  own  folly,  has  deprived 
himself  of  all  protection?  In  this  respect  every  thing  is 
comparative ;  but  where  is  the  true  standard  to  be  found  ? 
A  house  forty  feet  from  a  steamboat-landing  is  in  more  haz- 
ard than  one  at  the  distance  of  forty  rods,  but  it  is  less  ex- 
posed than  one  immediately  on  the  wharf.  Goods  at  the 
window  of  a  shop  are  less  safe  than  they  would  be  on  a  shelf 
at  the  rear  of  the  room ;  but  is  the  owner  remediless  if  they 
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are  carelessly  soiled  or  broken  by  some  one  in  the  street  ? 
"We  may  run  through  every  imaginary  variety  of  position, 
some  of  more  and  some  of  less  exposure  and  hazard,  and 
^ve  must  at  last  come  to  the  conclusion  that  while  a  person 
confines  himself  to  a  lawful  employment  on  his  own  prem- 
ises, his  position,  however  injudicious  and  imprudent  it  may 
be,  is  not  therefore  wrongful ;  and  that  his  want  of  due  care 
or  judgment  in  its  selection  can  never  amount  to  negligence, 
so  as  thereby  to  deprive  him  of  redress  for  wrongs  done  to 
him  by  others." 

In  Ward  v.  Milwaukee  &  St.  Paul  Railway  Company,'**  the 
plaintiffs  were  the  owners  of  a  wooden  warehouse  used  for 
storing  grain,  standing  upon  the  depot  grounds,  and  adjoining 
the  track  of  the  defendant.     It  was  set  on  fire  and  consumed 
by  sparks  from  one  of  defendant's  locomotives.     In  an  action 
brought  to  recover  for  the  loss,  the  defendant  set  up  con- 
tributory negligence  on  the  part  of  the  plaintiffs  in  neglecting 
to  remove  grain  and  straw  which  from  time  to  time  accumu- 
lated around  the  warehouse.     The  court  instructed  the  jury 
that  if  "  the  plaintiffs'  warehouse  was  in  such  'Condition  as 
very  prudent  and  cautious  men  would  generally  keep  their 
own  property  in,  under  like  circumstances,  then  the  plaintiffs 
have  not  been  guilty,  in  that  respect,  of  contributory  negli- 
gence," and  refused  an  instruction  that  the  plaintiffs  were  only 
required  to  use  what  would  be  ordinary  care  and  prudence, 
under  the  circumstances,- to  avoid  injury.     This  the  Supreme 
Court  held  to  be  error,  and  reversed  the  case  on  this  ground. 
The  latter  court  declared  that,  even  admitting  that  the  situ- 
ation of  the  warehouse,  the  materials  and  mode  of  its  con- 
struction, the  purposes  for  which  it  was  used,  and  its  prox- 
imity to  the  railroad  track  might  have  enhanced  the  risk  of 
destruction  from  fire  communicated  by  sparks  from  the  loco- 
motives which  were  constantly  passing  and  repassing,  and 
have  required  of  the  owners  greater  prudence  than  under 
other  circumstances,  still  they  were  not  required  to  exercise 
any  greater  prudence  and  foresight  than  persons  of  ordinary 

»5a  29  Wis.  144. 
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care,  men  of  business  and  heads  of  families,  usually  exhibit 
in  their  own  affairs,  or  would  be  expected  to  use  in  a  similar 
case.  "No  extraordinary  forecast  or  prudence,"  said  the 
court,  **  nor  such  care  as  very  prudent  or  cautious  men 
would  observe,  is  required  in  order  to  shield  the  plaintiff 
from  the  imputation  of  being  the  author  of  his  own  injury, 
it  being  otherwise  shown  to  have  proceeded  from  the  wrong- 
ful or  negligent  act  or  omission  of  the  defendant.*' 

In  a   late  Pennsylvania   case,'53  already  referred    to,  the 
court,  after  an    examination  of  the  authorities,  say:  "The 
conclusion  from  the  cases  is  very  clear  that  a  plaintiff  is  not 
responsible  for  the   mere   condition  of  his   premises  lying 
along  a  railroad ;  but,  in  order  to  be  held  for  contributor}- 
negligence,  must  have  done  some  act,  or  omitted  some  dut}", 
which  is  the  proximate  cause  of  his  injury,  concurring  with 
the   negligence  of  the   company.     Farmers  may  cultivate, 
use,  and  possess  their  farms  and  improvements  in  the  man- 
ner customary  among  farmers,  and  are  not  bound  to  use  un- 
usual means  to  guard  against  the  negligence  of  the  railroad 
company;   indeed,  are  not  bound  to  expect  that  the  com- 
pany will  be  guilty  of  negligence."     In  Fero  v.  Buffalo  & 
State  Line  Railroad,'54  the  court  say :  "  It  is  difficult  to  main- 
tain the  proposition  that  one  can  be  guilty  of  negligence 
while  in  the  lawful  use  of  his  own  property,  upon  his  own 
premises.     The  principle  contended  for  by  the  defendant's 
counsel,  if  carried  to  its  logical  conclusion,  would  forbid  the 
erection  of  any  buildings  whatever  upon  premises  in  such 
proximity  to  a  railroad  track  as  would  expose  them  to  the 
possibility  of  danger  from  that  quarter.     The  rights  of  per- 
sons to  the  use  and  enjoyment  of  their  property  are  held  by 
no  such  tenure  as  this.      On  the  contrary,   where    one  in 
the  lawful  use  of  his  property  exposes  it  to  accidental  in- 
jury from  the  acts  of  others,  he  does  not  thereby  lose  his 
remedy  for  an  injury  occasioned  by  the  culpable  negligence 
of  such  other  parties."     In    Ross   v.  Boston  &  Worcester 

'53  Phila.  &  Read.  R.  Co.  v.  Hendrickson,  8o  Pa.  St.  182. 

«54   22  N.  Y.  209. 
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Railroad/55  the  refusal  of  the  court  below  to  charge  the  jury, 
at  defendant's  request,  that  **  if  the  season  was  dry,  and  the 
wind  was  from  the  railroad,  and  strong,  and  the  plaintiff  knew 
those  facts,  and  left  a  door  of  a  shed  open  towards  the  rail- 
road, and  shavings  within  the  shed,  or  old  and  dry  shingles 
on  the  roof,  known  to  him  to  be  such,  and  either  of  those 
things  contributed  to  the  fire,  it  is  evidence  of  negligence  on 
his  part  which  should  preclude  a  recovery,"  was  assigned  as 
error,  but  sustained  by  the  Supreme  Court. 

A  further  reason  for  holding  the  company  causing  the 
damages  liable  for  the  loss,  notwithstanding  the  party  suffer- 
ing has  not  done  his  utmost  to  prevent  it,  is  suggested  by 
Bliss,  J.,  in  a  case  in  Missouri,  decided  in  i870,'56  viz.,  that 
neglect  of  this  character  cannot  be  regarded  as  the  cai/se  of 
the  calamity.  "An  idea  of  necessity,"  he  says,  **  is  always 
involved  in  the  relation  of  cause  and  effect.  Both  parties, 
carelessly  left  upon  the  ground  the  materials  for  the  fire,  but 
it  was  the  fire,  and  not  the  materials,  that  burned  the  fences. 
There  is  a  necessary  connection  between  kindling  the  fire 
and  the  combustion;  we  cannot  help  associating  them  as 
cause  and  effect ;  but  we  cannot,  logically,  call  the  accumu- 
lation of  gfass  the  cause.  I  have  spoken  of  it  as  the  instru- 
ment ;  it  might  be  called  the  remote  cause ;  it  certainly  was 
not  the  efficient  moving  cause,  or  rather  the  cause.  The 
careless  leaving  of  the  dead  grass  upon  the  ground  was  not, 
then,  the  proximate  cause  of  the  loss,  and  was  not  such  con- 
tributory negligence  as  will  excuse  that  of  defendant." 
*****  The  wrongful  act  of  kindling  the  fire  is  the  proxi- 
mate cause  of  the  injury,  and  not  the  neglect  of  cleaning  up 
the  fence-corners,  of  which,  unfortunately,  most  of  our 
farmers  are  guilty." 

What  has  been  said  concerning  the  doctrine  of  contribu- 
tory negligence  not  being  germane  in  actions  of  this  class 
we  have  been  careful  to  restrict  to  those  cases  in  which 
the  railroad  has  been  guilty  of  negligence  in  allowing  fire 


'55  6  Allen,  79. 

'56  Fitch  V.  The  Pacific  R.  Co.,  45  Mo.  322. 
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to  escape.    Where  the  escape  of  the  fire  is  accidental,  or  in 

spite  of  the  exercise  of  proper  care,  but  it  is   carried  to 

another's  property  through  the  company's  neglect  to  keep 

its  right  of  way  clear  of  combustible  matter,  it  is   certainly 

proper  that  the  latter  should  be  permitted  to  show  that  the 

plaintiff  was  in  this  respect   equally  negligent  —  that  his 

lands  were  in  no  better  condition  than  those  of  the  defend- 
ant.'57 

Lastly,  though  one  is  not  obliged  to  protect  himself  against 
the  consequences  of  another's  negligence,  yet,  the  danger 
being  realized,  he  is  bound  to  use  his  efforts  to  prevent  it 
Though  I  am  not  required  to  build  a  wall  around  my  prop- 
erty to  protect  it  from  the  negligence  of  my  neighbor,  yet, 
if  he,  even  through  the  grossest  negligence,  allows  fire  to 
escape  from  his  land  to  mine,  and  I  see  it  as  soon  as  it 
reaches  my  land  in  an  incipient  state,  so  that  a  bucket  of 
water,  or  any  ordinary  exertion,  would  prevent  its  spread, 
and  I  stand  by  and  permit  it  to  grow,  and  my  property  is  thus 
destroyed,  I  cannot  recover.  Here  arises  the  distinction  be- 
tween what  has  been  called  a  "  seen  "  and  an  "  unseen  "  dan- 
ger. "  The  distinction  is  between  a  known,  present,  or  im- 
mediate danger,  arising  from  the  negligence  of  another, — that 
which  is  imminent  and  certain,  unless  the  party  does,  or 
omits  to  do,  some  act  by  which  it  may  be  avoided, — and  a 
danger  arising  in  like  manner,  but  which  is  remote  and  pos- 
sible, or  probable  only,  or  contingent  and  uncertain,  depend- 
ing on  the  course  of  future  events,  such  as  the  future  conduct 
of  the  negligent  party,  and  other,  as  yet  unknown,  circum- 
stances. The  difference  is  that  between  realization  and 
anticipation.  A  man  in  his  senses,  in  face  of  what  has 
been  aptly  termed  a  'seen  danger,'  —  that  is,  one  which  pres- 
ently threatens  and  is  known  to  him, — is  bound  to  realize  it 
and  to  use  all  proper  care  and  make  all  reasonable  efforts  to 
avoid  it,  and  if  he  does  not,  it  is  his  own  fault ;  and  he  hav- 
ing thus  contributed  to  his  own  loss  and  injury,  no  dam- 
ages can  be  recovered  from  the  other  party,  however  negli- 

«57  See  Fitch  v.  Pacific   R.  Co.,  45  Mo.  322;  Ohio&  Miss.  R.  Co.  v.  Shane- 
felt,  47  111.  497. 
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gent  the  latter  may  have  been."  '^s     Thus,  in  an  Illinois 
case,'59  where  the  son  and  servant  of  the  plaintiff  saw  the 
fire  in  the  stubble  near  his  fence,  while  on  his  way  home^ 
but,  instead  of  endeavoring  to  extinguish  it,  left  the  place 
and  was  absent  nearly  an  hour,  by  which  time  the  fire  had 
extended  to  the  meadow,  this  was  held  an  act  of  negligence 
for  which  the  plaintiff  was  answerable,  and  which  would  bar 
his  recovery.     And,  in  a  case  in  the  same  state,  where  a 
large  sum  of  money  was  burned  in  a  house  to  which  the  fire 
had  been  communicated  by  the  negligence  of  the  railroad 
company,  and  it  appeared  that  it  could  have  been  secured 
with  slight  diligence  on  the  part  of  the  owner,  a  recovery 
against  the  company  was  denied.'^    Still,  in  a  case  in  another 
state,'^'  where  a  fire  originated   some  forty  rods  from  the 
plaintiff's  land,  and  it  was  proved  that  he  had  seen  smoke 
rising  from  the  railroad  track  for  two  or  three  days  before,, 
but  took  no  measures  to  have  it  extinguished,  it  was  held 
that  there  was  no  ground  on  which  to  charge  him  with  con- 
tributory negligence. 

XI L  Assessment  of  Damages  —  Parties  —  Injunction  —  /«- 
surance.  —  Where  the  charter  of  a  company  gave  it  the 
power  to  enter  upon  and  occupy  land,  and  provided  for  the 
assessment  of  damages  by  a  jury,  who  should  view  the 
premises  and  estimate  the  quality  and  quantity  of  the  land 
occupied  by  the  road,  and  all  other  encumbrances  which  might 
be  liable  to  result  to  the  owner  of  the  land,  it  was  held  that 
this  provision  embraced  probable  damages  from  fire  caused 
by  the  necessary  emission  of  sparks  from  the  engines  to  be 
used  by  the  company.'^'  But  this  cannot  be  extended  to 
include  damages  caused  through  negligence.  The  law  will 
not  permit  a  purchase  to  be  made  of  a  perpetual  immunity 
for  careless  acts.     Neither  could  the  value  of  this  privilege 

«5^  Kellogg  V.  Chicago  &  Northwestern  R.  Co.,  26  Wis.  257. 

'59  Illinois  Central  R.  Co.  v.  McClelland,  42  111.  355, 

'^  Toledo,  Peoria  &  Wabash  R.  Co.  v.  Pindar,  53  III.  447. 

»6»  McNarra  v.  C.  &  N.  W.  R.  Co.,  41  Wis.  69. 

»o»  Railroad  Co.  v.  Veiser,  8  Pa.  St.  366. 

VOL.  4,  NO.  5  —  49 
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ever  be  assessed  in  aidvance.'^^  A  conve3rance  of  land  to  a 
railroad  corporation,  or  its  condemnation  for  railroad  pur- 
poses, bars  only  the  recovery  of  such  damages  as  naturally 
and  necessarily  arise  from  the  use  of  the  premises  for  the 
authorized  purpose.*^ 

And  an  award  of  this  kind  will  not  defeat  the  right  of  a 
subsequent  grantee,  who  was  not  a  party  to  the  proceed- 
ings.'^5  Where  a  land-owner  conveyed  a  strip  of  it,  worth 
about  ^60,  to  a  railroad  company  for  its  track,  and  received 
^1,600  for  it,  the  court  presumed  that  this  increased  price  is- 
eluded  contemplated  injury  to  his  adjoining  property  by 
fires  from  the  company's  engines.'^ 

The  measure  of  damages  in  these  actions  is  the  value  of 
the  property  destroyed  at  the  time  and  place  of  the  de- 
struction, not  the  cost  of  replacing  it.*^  Where  the  prop- 
erty destroyed  was  a  quantity  of  fruit  trees,  it  was  held  that 
the  measure  of  damages  was  the  value  of  the  trees  as  they 
stood  upon  the  land  before  the  fire,  and  not  the  diminished 
value  of  the  orchard  by  reason  of  the  destruction  of  the 
trees.'^  In  Wisconsin  the  damages  recovered  may  include 
interest  on  the  value  of  the  property  destroyed  from  the 
commencement  of  the  suit.*^     But  not  in  Missouri.'^ 

One  in  possession  of  land,  under  a  contract  to  purchase, 
may  bring  the  suit  for  the  destruction  of  the  property.  He 
is  the  equitable  owner,  and,  as  such,  has  to  bear  the  loss  as 
between  himself  and  the  vendor.'^'     The  person   in  actual 

«^3  Huyett  V.  Phila.  &  Read.  R.  Co..  23  Pa.  St.  373.  And  see  I.ehigh  V'aJlc> 
R.  Co.  V.  Lazarus,  28  Pa.  St.  203. 

»^4  Del.,  Lack.  &  West.  R.  Co.  v.  Salmon,  39  N.  J.  299. 

»^5  Pierce  v.  VVor.  &  Nashua  R.  Co..  105  Mass.  557.  .\nd  sec  Jeffcris  v.  P. 
W.  &  B.  R.  Co.,  3  Houst.  447. 

'66  Rood  V.  New  York  &  Erie  R.  Co.,  18  Barb.  80. 

'67  Burke  V.  Louisville  &  Nashville  R.  Co.,  7  Heisk.  451. 

'68  Whitbeck  v.  N.  V.  Cent.  R.  Co.,  36  Barb.  644.  And  see,  as  to  measure  of 
damages,  Del.,  Lack.  &  West.  R.  Co.  v.  Salmon,  39  N.  J.  299. 

»^  Chapman  v.  Chicago  &  N.  W.  R.  Co.,  26  Wis.  295. 

*7o  Kenney  v.  Hann.  &  St.  Jo.  R.  Co.,  3  Cent.  L.  J.  399. 

»7«  Rood  v.  New  York  &  Erie  R.  Co.,  18  Barb.  80. 
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possession  of  the  land  may  recover  for  damage  done,  not 
only  to  the  crops,  fences,  etc.,  but  to  the  land  itself.'^'  Under 
the  Iowa  Code  the  question  of  title  to  the  land  on  which 
the  destroyed  property  stood,  as  between  the  person  in  pos- 
session (the  plaintiff)  and  a  claimant  (the  defendant),  cannot 
be  raised  by  the  latter  in  a  suit  against  him  by  the  former.''' 
Such  a  right  of  action  is  in  New  York  assignable.''^ 

A  railroad  company  may  be  held  liable  for  injuries  caused 
by  fire  thrown  from  the  locomotive  of  another  company, 
permitted  to  run  over  its  track,  and  whose  want  of  proper 
appliances  to  prevent  the  escape  of  fire  is  known  to  its 
agents.'^s 

In  McCoun  v.  New  York  Central  &  Hudson  River  Rail- 
road Company  '^^  the  plaintiff  recovered  for  damages  caused 
to  his  land  by  fire  started  by  means  of  a  burning  brand 
which  was  thrown  from  a  passing  locomotive  by  a  servant  of 
the  company. 

The  writ  of  injunction  may  be  resorted  to  where  the  prop- 
erty of  an  adjoining  proprietor  is  being  imperiled  by  the 
reckless  running  of  unsafe  engines.  In  King  v.  Morris  & 
Essex  Railroad,'''  the  defendant  company  having  changed 
its  engines  from  wood-burners  to  coal-burners,  fires  along 
the  line  of  the  road  became  much  more  frequent  than  be- 
fore. The  increase  of  fires  had  caused  much  alarm  among 
adjoining  proprietors,  and  the  insurance  companies  had  re- 
fused to  take  risks  on  their  property  except  at  highly  in- 
creased rates.  One  of  these  applied  for  an  injunction  to 
restrain  the  company  from  running  on  their  road  any 
coal-burning  engine  not  provided  with  such  apparatus  as 
would  effectually  prevent  the  communication  of  fire  from  it 
to  his,  the  complainant's,  building.     The  court  held  that  this 

»'»  McNarra  v.  Chicago  &  N.  W.  R.  Co.,  41  Wis.  69. 

'73  Kellogg  V.  M.  &  St,  P.  R.  Co.,  5  Cent.  L.  J.  305. 

''4  Fried  v.  N.  V.  Cent.  R.  Co.,  25  How.  Pr.  285. 

*75  Del.,  Lack.  &  West.  R.  Co.  v.  Salmon,  39  N.  J.  299  And  see  Pierce  v. 
Concord  R.  Co.,  51  N.  H.  590;  Stearns  v.  Atlantic  &  St.  Lawrence  R.  Co., 
46  Me.  96. 

''<^  66  Barb.  338. 

'"   18  N.  J.   Eq.  397. 
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was  a  proper  case  for  its  interference  by  injunction  ;  that  it 
was  not  a  public  nuisance,  and,  therefore,  the  plaintiff  might 
properly  apply  for  relief  as  an  individual ;  and  that  his  right 
to  relief  was  not  affected  by  the  fact  that  the  railroad  was 
laid  out  and  constructed  before  the  building,  whose  injury 
was  threatened  was  erected.  On  the  showing  of  defend- 
ant that  the  company  was  providing  its  engines  with  the 
necessary  apparatus,  as  fast  as  could  be  done,  the  court  de- 
layed action. 

That  the  property  destroyed  was  insured,  and  the  insur- 
ance company  had  paid  the  loss,  cannot  be  shown  in  mitiga- 
tion of  damages.''^ 

XI I L  The  Liabilities  imposed  by  Statute.  —  The  ancient 
doctrine  of  the  common  law  has  been  established  as  to  rail- 
roads in  some  states,  where  they  are  required  by  statute  to 
keep  the  fire  from  their  engines  on  their  own  .premises,  at 
their  peril. 

By  statutes  of  Maine  *79  and  Massachusetts,*^  it  is  pro- 
vided that  when  any  injury  is  done  to  any  building,  or  other 

'78  Collins  V.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  5  Hun,  503;  Weber  v.  Morris  k 
Essex  R.  Co.,  35  N.  J.  409;  Hart.  v.  Western  R.  Co.,  13  Mete  99;  Beau 
V.  Atlantic  &  St.  Lawrence  R.  Co.,  58  Me.  82.  Merrick  v,  Brainard,  38  Barb 
589,  was  an  action  against  a  common  carrier  for  loss  of  goods.  It  was  held 
that  the  defendant  could  not  claim  any  deduction  for  so  much  of  the  loss  as 
was  covered  by  insurance.  The  court  said  :  '*  I  insure  my  furniture  in  mj 
house ;  a  person  either  wilfully  or  negligently  sets  it  on  fire,  and  when  I  demand 
compensation  for  my  loss,  he  insists  upon  his  right  to  deduct  the  amount  for 
which  the  property  is  insured.  To  say  the  least  of  it,  the  claim  is  wanting  in 
modesty.  But  it  is  said  that  if  I  may  retain  the  insurance  money  and  recover 
the  value  of  the  goods  of  the  wrong-doer,  I  am  the  gainer  by  the  accidenL  If 
I  am,  it  ill  becomes  the  wrong-doer  to  complain  of  it.  If  I  cannot  in  justice 
retain  more  than  the  value  of  the  property,  which  of  the  three  parties  con- 
cerned is  entitled  to  the  benefit  of  the  deduction  — the  injured  party,  the  wrong 
doer,  or  the  insurance  company  ?  Most  clearly  the  latter.  If  I  have  not  been 
paid  by  the  insurance  company  before  I  collect  of  the  wrong-doer,  I  am  lim- 
ited in  the  amount  I  am  entitled  to  demand  of  the  company  to  so  much  as  will 
in  addition  to  the  damages  recovered,  make  good  the  loss.  And  if  I  have  been 
already  paid,  the  company  is  equitably  entitled  to  recover  so  much  of  the  dam- 
ages as  I  have  received  over  and  above  my  actual  loss."  This  case  was 
affirmed  by  the  Court  of  Appeals,  34  N.  V.  208. 

'79  Stat.  1842,  ch.  9,  sec.  5. 

'^  Gen.  Stat.,  ch.  63,  sec.  loi. 
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property,  of  any  person  or  corporation,  by  fire  "  communi- 
cated by  "  **'  a  locomotive-engine  of  any  railroad  company, 
the  latter  shall  be  held  responsible  in  damages  to  the  per- 
son  or  corporation  so  injured.     A  railroad  company  is  also 
given  an  insurable  interest  in  the  property  for  which  it  may 
be  held  responsible  in  damages  "  along  its  route,"  and  may 
procure  insurance  upon  it  on  its  own  behalf.     New  Hamp- 
shire has  a  statute  in  all  respects  similar  to  these,  except 
that  the  word  "  from  "  is  used  in  the  place  of  "  communi- 
cated by,"  and  the  words  "  on  the  line  of  such  road,"  in  the 
place  of  the  phrase  **  along  its  route."     In  Perley  v.  Eastern 
Railroad    Company,'^    Chapman,   J.,   in    construing   these 
statutes,  said :  **  The  liability  of  the  railroad  is  not  at  com- 
mon law,  nor  dependent  upon  the  defendant's  want  of  care." 
*    *    *    "  The  terms  of  the  statute  do  not  restrict  the  liability 
so  as  to  exclude  any  cases  where  the  fire  is  communicated 
from  the  engine,  nor  limit  the  insurable  interest  to  any  spe- 
cific distance  from  the  track."     "  The  Legislature,"  it  is  said 
in  another  case  '^^  "  have  chosen  to  make  it  a  condition  of  the 
right  to  run  carriages  impelled  by  the  agency  of  fire  that 
the  corporation  employing  them  shall  be  responsible  for  all 
injuries  which  the  fire  may  cause." 

The  provisions  of  these  statutes  are  held  to  apply  to  cor- 
porations which  have  obtained  their  charter  before  their  en- 
actment,'** and,  under  them,  a  railroad  company  which  has 
leased  its  line  to  another  road  remains  responsible  for  any 
damage  by  the  latter  caused  by  fire,'*^  as  does,  also,  the 
lessee.'^  The  liability  in  these  cases  being  that  of  insur- 
ers, the  doctrine  of  contributory  negligence  of  the  plain- 
tiff does  not  apply.*^ 

'^'  For  a  construction  of  this  word,  see  Hart  v.  Western  R,  Co.,  13  Mete.  99; 
Safibrd  v.  Boston  &  Miami  R.  Co.,  103  Mass.  583. 

'8«  98  Mass.  44. 

<^3  Ingersoll  v.  Stockbridge  &  Pittsfield  R.  Co.,  8  Allen,  438. 

^^  Pratt  V.  A.  &  St  L.  R.  Co.,  42  Me.  579;  Ingersoll  v.  Stockbridge  &  Pitts- 
field  R.  Co.,  8  Allen,  438 ;  Lyman  v.  Boston  &  Worcester  R.  Co.,  4  Cush.  288. 

»*5  Ingersoll  v.  Stockbridge  &  Pittsfield  R.  Co.,  8  Allen,  438. 

*^  Pierce  v.  Concord  R.  Co.,  51  N.  H.  590. 

**7  Rowell  V.  Railroad  Co.,  57  N.  H.  132 ;  Ingersoll  v.  Stockbridge  &  Pitts- 
field R.  Co.,  8  Allen,  438. 
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These  statutes  embrace  both  real  and  personal  property, 
provided  it  be  permanently  existing  and  capable  of  being 
insured.  They  have  been  held  to  apply  to  growing  timber,'^' 
mechanics'  tools,*^  and  fences.'^®  But  cedar  posts  deposited 
temporarily  near  the  track,  and  intended  to  be  used  else- 
where, have  been  decided  not  to  be  within  their  provisions. '9* 
But  that  the  corporation  had  no  notice,  or  reasonable  cause 
to  believe,  that  certain  personal  property  was  so  situated  that 
it  might  be  destroyed  will  not  excuse  it,  as  it  is  within  its 
power  to  procure  insurance  to  an  amount  covering  all  possi- 
ble risks  to  which  it  may  be  exposed.*^  Property  is  *'  along 
the  route  "  of  the  railroad  when  it  is  so  near  as  to  be  ex- 
posed to  the  danger  of  fire ;  the  distance  it  may  be  from 
the  track  does  not  necessarily  govern.'^^ 

The  provisions  of  these  .statutes  embrace  the  cases  of 
those  who  have  by  deed  granted  to  the  railroad  corporation 
the  right  to  enter  upon  and  use  their  land,  or  have  given  a 
title  to  the  land  itself  included  within  the  location,  as 
well  as  those  whose  land  has  been  taken  and  held  by  vir- 
tue of  the  authority  given  to  the  railroad  under  its  char- 
ter.'^^  In  awarding  damages  for  the  taking  of  land,  the 
fact  that  the  statute  makes  the  company  absolutely  liable 
for  damage  caused  by  fire  does  not  preclude  the  considera- 
tion of  the  risk  of  fire  in  making  the  award.'^s 

In  Vermont,'^^  Maryland,''^  New  Jersey,*^  and  Kansas  *» 
the  rule  established  by  the  courts  of  this  country  has  been 

'^  Pratt  V.  A.  &  St.  L.  R.  Co.,  42  Me.  579. 
*^  Trask  v.  Hartford  &  New  Haven  R.  Co.,  16  Gray,  71. 
'90  Ibid, 

»9»  Chapman  v.  A.  &  St.  L.  R.  Co.,  37  Me.  92. 
'9=  Ross  V.  Boston  &  Worcester  R.  Co.,  6  Allen,  87. 

'93  Pratt  V.    A.   &   St.    L.    R.    Co.,   42   Me.  579;    Perley    v.   Eastern   R. 
Co.,    98    Mass.    44;    Grand  Trunk   R.  Co.   v.   Richardson,    3    Cent.    L.  J. 

353. 

'94  Lyman  v.  Boston  &  Worcester  R.  Co.,  4  Cush.  288. 

'95  Adden  v.  W.  M.  N.  H.  R.  Co.,  55  N.  H.  413. 

'96  Gen.  Stat,  ch.  28,  sees.  78,  79. 

'97  Code,  art.  77,  sec.  2. 

'98  Rev.  Stat,  ch.  697,  sees.  13,  14. 

*99  Gen.  Slat  1122,  ch.  118,  sec.  2. 
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placed  on  the  statute-book.**  Under  the  Illinois  statute, 
the  fact  of  fire  being  communicated  from  an  engine  makes 
the  compdiny prima  facie  liable;  the  use  of  property  by  its 
oivner  in  such  a  manner  as  it  must  have  been  used  by  him 
had  no  railroad  passed  through  it  is  not  to  be  regarded  as 
J^cgligence  on  his  part,  and  the  company  is  required  to  keep 
its  right  of  way  clear  of  all  combustible  matter,  under  a 
penalty.'*** 

By  section  1289  of  the  Code  of  Iowa  it  is  provided  that 
any  corporation  operating  a  railway  that  fails  to  fence  its 
track  against  live  stock  running  at  large,  at  all  points  where 
the  right  to  fence  exists,  shall  be  liable  to  the  owner  of  stock 
which  may  be  injured  or  killed  through  the  want  of  such 
fence.     In  order  to  recover,  the  owner  is  simply  required  to 
prove  the  injury  or  destruction  of  the  property.     Double 
damages  are  also  allowed  in  certain  cases.     It  is  also  pro- 
vided that  the  operating  of  trains  upon  depot  grounds,  where 
no  such  fence  is  built,  at  a  greater  ^rate  than  eight  miles  an 
hour,  shall  be  deemed  negligence.     Then  follows  this  pro- 
viso :     "  And  provided  further^  that  any  corporation  operating 
a  railway  shall  be  liable  for  all  damages  by  fire  that  is  set 
out    or   caused    by  operating  any  such  railway,  and  such 
damage  may  be  recovered  by  the  party  damaged,  in  the 
same  manner  as  set  forth  in  this  section  in  regard  to  stock, 
except  double  damages."     The  Supreme  Court  of  Iowa,  in  a 
recent  case,^  have  decided  that  since  the  enactment  of  this 
law  a  railroad  company  is  absolutely  liable  for  all  damages 


300 


See  Grand  Trunk  R.  Co.  v.  Richardson,  3  Cent.  L.  J.  353;  Cleavelands 
V.  G.  T.  R.  Co.,  42  Vt.  449;  Annapolis  &  Elkridgc  R.  Co.  v.  Gantt,  39  Md. 
115 ;  Baltimore  &  Susq.  R.  Co.  v.  Woodruff,  4  Md.  242 ;  Bait.  &  Ohio  R.  Co., 
V.Shipley,  39  Md.  251;  Bait.  &  Ohio  R.  Co.  v.  Dorsey,  37  Md.  19;  Del., 
Lack.  &  West.  R.  Co.  v.  Salmon,  39  N.  J.  299;  M.,  K.  &  T.  R.  Co.  v.  David- 
son, 14  Kan.  349. 

**'  Rev.  Stat.  1877,  p.  775,  sec.  89.  And  see  Chicago  &  N.  W.  R.  Co.  v.  Mc- 
Cahill,  56  111.  28 ;  Pitts.,  Cin.  &  St.  L.  R.  Co.  v.  Campbell,  86  111.  445 ;  Chicago 
&  A.  R.  Co.  V.  Quaintance,  58  111.  5 ;  Chicago  &  A.  R.  Co.  v.  Clampit,  63  111.  95. 

*"  Small  V.  Chicago,  Rock  Island  &  Pacific  R.  Co.,  6  Cent.  L.  J.  310.  The 
constitutionality  of  this  law  was  affirmed  in  this  case,  as  also  in  Rodemacher 
v.  Milwaukee  &  St.  Paul  R.  Co.,  41  Iowa,  297. 
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caused  by  operating  its  road,  without  regard  to  the  questiofi 
of  negligence.  The  sweeping  character  of  this  decision  may 
excuse  a  more  lengthy  examination  of  this  case  than  other- 
wise would  be  necessary.  It  was  contended  on  behalf  of 
the  defendant  that  there  could  be  no  recovery  for  stock 
killed  without  negligence  being  shown  either  in  failing  tc 
fence  or  in  running  at  a  prohibited  rate  of  speed,  and  that 
as  damages  caused  by  fire  were  to  be  recovered  "  in  the 
same  manner/'  negligence  should  be  shown  in  this  case  also. 
To  this  argument  the  court  gave  two  answers.  The  first 
was  that,  conceding  the  premise,  the  liability  was  still  abso- 
lute, because  the  law  presumed  that  the  escape  of  fire  could 
be  prevented,  and,  therefore,  to  permit  it  to  escape  was  as 
much  negligence  as  to  fail  to  fence,  or  to  run  at  a  prohibited 
rate.  "The  absence  of  a  fence,"  said  Beck,  J.,  "permits 
cattle  to  go  upon  the  road ;  the  negligence  is  in  such  per- 
mission. It  will  be  observed  that  the  negligence  consists  in 
permitting  that  which  the  railroad  company  could  prevent. 
The  negligence  at  the  depot  ground,  in  the  same  manner, 
consists  in  permitting  the  rate  of  speed,  which  the  company 
could  prevent.  The  same  character  of  negligence  is  found 
in  the  act  of  permitting  fire  to  escape.  The  corporation 
could  prevent  it;  injury  results  from  its  escape.  The  law, 
therefore,  holds  it  to  be  negligent.  But  it  may  be  said  that 
the  fire  might  escape  through  accident.  True,  but  this  docs 
not  excuse  the  company  any  more  than  the  running  of  the 
train,  through  oversight,  mistake,  or  accident,  at  a  greater 
rate  than  eight  miles  an  hour  would  excuse  the  killing  of 
cattle  on  the  depot  grounds ;  or  the  failure  to  build  a  fence, 
through  accident,  —  as  the  accidental  burning  of  the  lumber 
before  the  fence  was  erected,  or  the  like,  —  would  excuse  the 
want  of  a  fence.  The  negligence  in  each  of  the  three 
classes  of  cases  contemplated  by  the  statute  consists  of  acts 
of  permission :  the  permission  of  stock  to  run  on  the  track, 
whereby  it  is  destroyed ;  the  permission  of  a  prohibited 
speed,  whereby  animals  are  injured;  the  permission  of  fire 
to  escape,  whereby  property  is  consumed.  The  acts  are  of 
the  same  character."     The  court's  second  reason  was  that, 
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under  the  statute,  the  right  of  action  for  killing  or  injuring 
stock  did  not  depend  upon  the  negligence  of  the  corpora- 
tion.    "The  law,"  says  the  same  learned  judge,  "does  not 
require  fences  to  be  built,  and  does  not  prohibit  a  rate  of 
speed  greater  than  eight  miles  an  hour  upon  depot  grounds. 
It    simply  creates  a   liability   for  cattle   injured   where    no 
fences  are  erected,  and  the  speed  is  beyond  that  named. 
There  is  no  violation  of  law  in  failure  to  erect  fences,  or  in 
running  at  a  greater  speed  than  is  named ;  the  rights  of  no 
one  are  involved  thereby,  and  the  companies  exercise  an  un- 
doubted right  in  refusing  to  fence,  or  in  running  their  trains 
at  a  speed  exceeding  eight  miles  an  hour.     Surely,  when  an 
act  is  done  which  the  law  does  not  forbid,  which  is  in  con- 
flict with  the  rights  of  no  one,  and  is  done  in  the  exercise  of 
a  right,  it  cannot  be  said  to  be  negligence.     This  court  has 
held  that  the  liability  of  a   railroad  corporation  for  stock 
killed  at  a  place  where  the  right  to  fence  existed,  and  the 
road  was  not  fenced,  exists  without  regard  to  the  question 
of  negligence." 

The  soundness  of  both  the  reasons  upon  which  these  de- 
cisions rest  may  well  be  questioned.  As  to  the  first,  we  have 
already  seen  that  there  is  no  presumptio  juris  of  the  exist- 
ence of  such  contrivances  as  will  effectually  prevent  the 
escape  of  fire.***3  And  the  second  reason  given  does  not 
appear  to  have  even  the  support  of  the  former  decisions  of 
this  court  as  to  the  duty  to  fence  and  the  liability  for  killing 
stock.**** 

XIV,  Proximate  and  Remote  Cause.  —  In  Ryan  v.  New  York 
Central  Railroad  Company  "^^  the  defendant's  engine  set  fire 
to  a  quantity  of  wood  contained  in  one  of  its  sheds.  The 
plaintiff*'s  house,  situated  1 30  feet  from  the  shed,  took  fire  from 
the  heat  and  sparks,  and  was  destroyed.     The  Court  of  Ap- 

*^  See  sec.  3. 

«^  McCormack  v.  C.  R.  I.  &  P.  R.  Co.,  41  Iowa,  193;  Latty  v.  B.  C. 
R.  &  M.  R.  Co.,  38  Iowa,  250;  Davis  v.  B.  &  M.  R.  Co.,  26  Iowa,  553; 
Aglesworth  v.  C.  R.  I.  &  A.  R.  Co.,  30  Iowa,  459;  Perry  v.  D.  L.  W.  R. 
Co.,  36  Iowa,  102.     And  see  6  Cent.  L.  J.  341. 

*>5  35  N.  V.  210. 
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peals  of  New  York  held  that  the  plaintiff  could  not  recover 
from  the  company,  the  damage  being  too  remote.  The 
principal  reasons  given  by  the  court  for  their  decision  were 
that  such  an  action  had  never  before  been  maintained  in  the 
courts  of  this  country,  and  that  to  subject  railroad  companies 
to  such  a  liability  would  eventually  lead  to  the  destruction 
of  such  corporations,  as  they  would  not  be  able  to  stand  the 
losses  which,  from  the  spread  of  a  fire  to  a  populous  district, 
they  might  be  called  upon  to  pay.  The  doctrine  announced 
in  this  case  was  followed  in  Pennsylvania  Railroad  Company 
V.  Kerr,***^  where  a  warehouse  standing  near  the  company's 
track  was  set  on  fire  by  sparks  thrown  from  one  of  its  en- 
gines, and  the  fire  was  communicated  to  the  plaintiff's  build- 
ing, a  hotel  situated  less  than  forty  feet  from  the  warehouse. 
The  hotel,  the  court  held,  was  destroyed  by  a  second- 
ary cause — the  burning  of  the  warehouse.  The  sparb 
from  the  locomotive  were  the  remote  cause  —  the  cause 
of  the  cause.  Another  reason,  as  in  the  New  York  case, 
is  presented :  "  A  railroad  terminating  in  a  city,"  say  the 
court,  "  might  by  the  slightest  omission  on  the  part  of  one 
of  its  numerous  servants  be  made  to  account  for  squares 
burned,  the  consequence  of  a  spark  communicating  to  a 
single  building.  Were  this  the  understanding  of  the  extent 
of  liability  under  such  circumstances,  it  seems  to  me  there 
might  be  more  desirable  objects  to  invest  capital  in  than  the 
stock  of  such  a  railroad." 

These  two  decisions  have  attained  an  unenviable  notoriet)'. 
They  are  referred  to  in  every  subsequent  case  in  this  countr}' 
where  the  question  of  the  proximity  or  remoteness  of  the 
injury  in  actions  of  this  character  has  been  raised.  But  they 
continue  to  stand  alone.  Except  in  the  writings  of  a  learned 
American  author  who  in  a  former  number  of  this  Review 
sustained  the  doctrine  announced  in  those  cases  with  the 
great  ability  and  exact  learning  which  characterize  all  his 
writings,  I  have  been  unable  to  find  in  the  books  any  thing 
but  opposition  to  the  principles  of  these  decisions.     Dr. 

^"6  62  Pa.  St.  353. 
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Wharton's  advocacy  has  given  to  them  a  weight  and  a  vitality 
which  otherwise  they  would  not  have  possessed.  For  they 
are  not  only  opposed  to  all  the  English  decisions,'*^  to  every 
subsequent  American  case,***  but  to  the  later  adjudications 
of  the  very  states  in  which  they  were  decided.*^  A  short  re- 
view of  the  American  decisions*  in  which  this  question  has 
arisen  will  sufficiently  demonstrate  the  truth  of  this  state- 
ment. 

The  case  of  Fent  v.  Toledo,  Peoria  &  Warsaw  Railroad 
Company,"**  decided  by  the  Supreme  Court  of  Illinois  in 
1871,  is  a  leading  case,  the  opinion  of  Chief  Justice  Lawrence 
containing  a  thorough  answer  to  the  Ryan  and  Kerr  cases, 
and  effectively  demonstrating  the  fallacy  and  absurdity  of 
the  principle  announced  therein  by  the  New  York  and  Penn- 
sylvania courts.     In  this  case  the  defendant's  locomotive  set 
fire  to  a  warehouse  near  its  track.     The  heat  and  flames  from 
this  burning  building  set  fire  to  the  plaintiff 's  building,  which 
was  situated  about  two  hundred  feet  from  the  warehouse,  and 
destroyed  it  and  its  contents.     The  court  held  that  the  de- 
struction of  the  plaintiff 's  house  was  the  natural  consequence 
of  the  escape  of  the  fire,  and  that  the  company  was  liable 
for  the  loss.     Referring  to  the  New  York  and  Pennsylvania 
cases,  the  chief  justice  says :    *'  As  we  understand  these  cases, 
they  hold  that  where  the  fire  is  communicated  by  the  loco- 
motive to  the  house  of  A,  and  thence  to  the  house  of  B, 
there  can  be  no  recovery  by  the  latter.     It  is  immaterial,  ac- 
cording to  the  doctrine  of  these  two  cases,  how  narrow  may  be 
the  space  between  the  two  houses,  or  whether  the  destruction 
of  the  second  would  be  the  natural  consequence  of  the  burn- 
ing of  the  first.     The  principle  laid  down  by  these  authori- 
ties, and  urged  by  counsel  in  this  case,  is  that  in  order  to  a 
recovery  the  fire  which  destroys  the  plaintiff's  property  must 

ao7  Vaughan  v.  Taff  Vale  R.  Co.,  3  H.  &  N.  742;  Piggott  v.  Eastern  Counties 
R.  Co.,  54  E.  C.  L.  229 ;  Smith  v.  L.  &  N.  W.  R.  Co..  5  C.  P.  98 ;  6  C.  P.  14. 

^  See  cases  post. 

^  Penn.  R.  Co.  v.  Hope,  80  Pa.  St.  373;  Webb  v.  R.,  W.  A  O.  R.  Co., 
49  N.  Y.  420. 

"o  59  XH.  349- 
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be  communicated  directly  from  the  railway,  and  not  through 
the  burning  of  intermediate  property."     *     *     *      «•  jf  xhes^. 
two  decisions  in  New  York  and  Pennsylvania  are  correct  hr 
it  must  be  held  that  if  fire  is  communicated  from  the  locomu- 
tive  to  the  field  of  A,  and  spreads  through  his  field  to  the  ad- 
joining field  of  B,  while  A  must  be  reimbursed  by  the  com- 
pany, B  must  set  his  loss  down  as  due  to  a  remote  cause,  and 
suffer  in  uncomplaining  silence."    *     *     *    "  If  the  field  of  A 
contains  forty  acres,  and  the  whole  is  overrun  by  fire,  he  may 
recover  for  the  whole.     But  if  B  owns  twenty  acres  of  the 
same  field,  A  shall  recover,  according  to  the  doctrine  of  these 
cases,  but  B  shall  not.     Yet  the  test  question  is.  What  is  the 
proximate  cause  of  the  fire  ?  and  this  ruling  makes  the  proxi- 
mate cause  depend  upon  whether  the  field  of  forty  acres  b 
owned  by  one  person  or  by  two.     Let  us  suppose  another 
case.     Both  these  opinions  upon  which  we  are  commenting 
expressly  admit,  as  both  courts  have  decided,  that  if  through 
the  negligence  of  a  railway  company  fire  is  communicated 
to  the  building  of   A  he  may  recover.      But  suppose  the 
building   is   a   wooden  tenement,    100  feet   in    length,  ex- 
tending   from  the  railway.     In  the  Pennsylvania    case  the 
second  building  was  only  thirty-nine  feet  from  the  first.     We 
presume  that  court  would  hold  that  A  might  recover  for  the 
value  of  his  entire  building,  100  feet  in  length.     But  sup- 
pose  B   owns   the  most  remote  fifty  feet  of  the   building, 
could  he   recover?      We  suppose  not,  under  the    rule  an- 
nounced in  these  cases."     *     *     *     "It seems  to  us  that  the 
arbitrary  rule  enforced  in  these  two  cases  —  which  is  simply 
this,  that  where  there  is  negligence  there  may  be  a  recover)' 
for  the  first  house  or  field,  but  in  no  event  for  the  second  — 
rests  on  no  maintainable  ground,  and  would  involve  the  ad- 
ministration of  the  law  in  cases  of  this  kind  in  absurd  in- 
consistencies.    We  believe  there  is  no  other  just  or  reason- 
able rule  than  to  determine  in  every  instance  whether  the  loss 
was  one  which  might  reasonably  have  been  anticipated  from 
the  careless  setting  of  the  fire,  under  all  the  circumstances 
surrounding  the  careless  act  at  the  time  of  its  performance. 
If  loss  has  been  caused  by  the  act,  and  it  was,  under  the  cir- 
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Limstances,  a  natural  consequence  which  any  reasonable 
erson  could  have  anticipated,  then  the  act  is  a  proximate 
ause,  whether  the  house  burned  was  the  first  or  the  tenth, 
tie  latter  being  so  situated  that  its  destruction  is  a  conse- 
quence reasonably  to  be  anticipated  from  setting  the  first  on 
ire.  If,  on  the  other  hand,  the  fire  has  spread  beyond  its 
laturai  limits  by  means  of  a  new  agency,  —  if,  for  example, 
ifter  its  ignition,  a  high  wind  should  arise  and  carry  burning 
>rands  to  a  great  distance,  by  which  a  fire  is  caused  in  a  place 
:hat  would  have  been  safe  but  for  the  wind,  —  such  a  loss 
might  fairly  be  set  down  as  a  remote  consequence,  for  which 
the  railway  company  should  not  be  held  responsible." 

In  Webb  v.  The  Rome,  Watertown  &  Ogdensburg  Rail- 
way   Company,""   coals    which  were   negligently   dropped 
from  the  defendant's  engine  set  fire  to  a  tie ;  from  it  the 
fire  was  communicated  to  an  accumulation  of  weeds  and 
rubbish  which  had  been  allowed  to  remain  by  the  defend- 
ant near  the  track,  and  from  there  the  fire  spread  to  the 
plaintiff's  land.     The  court  held  that  the  question  whether 
the  injury  was  a  probable  consequence  of  the  negligent  act 
in  dropping  the  coals  was  properly  submitted  to  the  jury,  and 
a  verdict  was  affirmed.     It  is  said  in  the  opinion  that  Ryan's 
case  is  not  controlling,  as  it  announces  no  new  principle,  but 
simply  applies  an  old  and  well-settled  principle  to  a  certain 
state  of  facts.     "  If,"  says  Folger,  J.,  "  the  air  had  been  the 
medium  through  which  was  conveyed  the  same  fire  which 
left  the  engine,  it  seems  to  be  conceded  that  the  damage 
was  the  immediate  and  natural  result  of  the  negligence.     I 
am  unable  to  perceive  a  reasonable  distinction  between  the 
air,  as  the  medium  of  conveying  the  fire,  and  the  denser  mat- 
ter which  had  accumulated  upon  the  ground  there."    *    *    * 
"  It  might  as  well  be  said  that,  of  a  hundred  growing  trees 
burned  by  a  fire  kindled  among  them  by  a  cinder  thrown 
from  a  locomotive  the  sufferer  could  recover  for  only  the 
one  upon  which  the  cinder  fell,  and  that  as  the  others  took 
fire  from  the  flame   of  that,  it  was  not  the  negligent  act 
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which  caused  their  destruction."     In  Pennsylvania  Railroai 
Company  v.  Hope,  sparks  from  the  defendant's  engine  firec 
a  railroad  tie,  from  whence  it  spread  to  some  rubbish  left  or 
the   road.     The  fire   was   then  communicated  to  plaintifi".' 
fence,  spread  over  two   fields,   burned  another  fence  aau 
some    standing   timber,    600    feet    distant    from    the   road. 
The  question  of  the  proximity  of  the  cause  was  left  to  the 
jury,  and  a  verdict  was  returned  for  the  plaintiflf,  which  was 
affirmed  by  the  Supreme  Court.'"     In  Kellogg  v.  Milwauket 
&  St.  Paul  Railway  Company ,"3  sparks  from  the  defendant's 
steamboat  set  fire  to  an  elevator  belonging  to  the  compaflv, 
from  which  the  fire  was  communicated  to  a  mill  and  lumber- 
yard, the  former  528  and  the  latter  388  feet  from  the  ele- 
vator, the  space  between  being  vacant.     On  the  trial  Mr 
Justice  Miller,  sitting  on  circuit,  refused  to  rule   as  a  matter 
of  law  that  the  injury  was  too  remote,  but  left  it  to  the  jury  to 
determine  whether,  under  all  the  circumstances  of  the  case,— 
the  high  wind  which  was  blowing  at  the  time,   the  inflam- 
mable character  of  the  elevator,  and  the  distance  between  the 
buildings,  —  the  burning  of  the  mill  and  lumber  was  the  result 
naturally  and  reasonably  to  be  expected  from  the  burning 
of  the  elevator.     The  jury  found  that  it  was.     On  appeal  to 
the  Supreme  Court  of  the  United  States  the  judgment  was 
affirmed.     Referring  to  the  rulings  in   Ryan  v.  New  York 
Central  Railroad  Company,  and  Pennsylvania  Railroad  Com- 
pany V.  Kerr,  the  Supreme  Court  of  the  United  States,  in  a  re- 
cent case,''^  say :    "  We  do  not  deem  it  necessary  to  enquire 
whether  the  doctrine  asserted  in  those  cases  is  correct.    It 
is  in  conflict  with  that  laid  down  in  many  other  decisions ; 
indeed,  we  think,  in  conflict  with  the  large  majority  of  de- 
cisions made  by  the  American  courts  upon  similar  cases." 
And  in  a  still  later  case  '*5  the  same  learned  court  again  re- 
fers to  those  decisions  in  these  words :  "  Those   cases  have 
been  the  subject  of  much  criticism  since  they  were  decided, 

»»'  80  Pa.  St.  373. 

*'3  I  Cent.  L.  J.  279;  s.  r.,  on  appeal,  5  Cent.  L.  J.  305.  ^ 
"^  Grand  Trunk  R.  Co.  v.   Richardson,  3  Cent.  L.  J.  353. 
»'5  Kellogg  V.  St.  Paul  &  Milwaukee  R.  Co.,  5  Cent.  L.  J.  305. 
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it  may,  perhaps,  be  doubted  whether  they  have  always 
been  quite  understood.     If  they  were  intended  to  assert  the 
doctrine  that  when  a  building  has  been  set  on  fire  through 
the  negligence  of  a  party,  and  a  second  building  has  been 
fired  from  the  first,  it  is  a  conclusion  of  law  that  the  owner 
of  the  second  has  no  recourse  to  the  negligent  wrong-doer, 
they  have  not  been  accepted  as  authority  for  such  a  doc- 
trine, even  in  the  states  where  the  decisions  were  made. 
And  certainly  they  are  in  conflict  with  numerous  other  de- 
cided cases.'*^ 

In  Perley  v.  Eastern  Railroad  Company  "'^  the  defendant's 
locomotive  set  fire  to  grass  near  the  track.     In  reaching  the 
plaintiff's  land  it  went  across  the  land  of  three  or  four  diflfer- 
ent  parties,  which  lay  between  the  plaintiflf's  land  and  the 
railroad   track.     The  plaintiff  recovered.     Delaware,  Lack- 
awanna  &  Western    Railroad  Company   v.  Salmon*'®  and 
Henry    v.    Southern    Pacific    Railroad    Company  '^-^    were 
similar  cases,  with  similar  results.     In  each  of  these  cases 
Ryan's  and  Kerr's  cases  were  criticised.     In  Hart  v.  West- 
ern  Railroad  Company  ^^  the  fire  was  communicated  from 
the  engine  to  a  carpenter's  shop,  which  was  destroyed,  and 
from  thence,  by  a  high  wind,  it  was  carried  over  a  street 
sixty  feet  to  the  plaintiff's  dwelling-house.     In  Ingersoll  v. 
Stockbridge  &  Pittsfield  Railroad  Company  "'.the  fire  went 
from  the  locomotive  to  a  barn,  thence  through  a  shed  to  the 
plaintiff's  barn.     The  company  was  held  liable  in  both  cases. 
In  Hooksett  v.  Concord  Railroad  Company  *"  the  plaintiff's 
bridge  was   situated   fifty-eight   feet  from   the   defendant's 
bridge.     The  latter  was  set  on  fire  by  sparks  from  the  de- 

''^  Citing  Kellogg  v.  P.  &  N.  VV.  R.  Co.,  26  Wis.  224;  Perley  v.  Eastern 
R.  Co.,  98  Mass.  414;  Higgins  v.  Dewey,  107  Mass.  494:  Fent  v.  Toledo,  P. 
&  W.  R.  Co.,  49  111.  349. 

»'7  98  Mass.  414. 

»««  39  N.  J.  299. 

"9  5oCal.  176. 

'»°  13  Mete.  99. 

"»  8  Allen,  438. 
38  N.  H.  243. 
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fendant's  engine,  and  the  fire  was  communicated  to  the 
plaintiff's  bridge.  The  defendant  was  held  liable.  In  At- 
chison, Topeka  &  Santa  Fe  Railroad  Company  v.  BaJes  "^ 
the  main  question  to  be  decided  by  the  court  was  stated  by- 
it  to  be :  "  Where  the  fire  which  is  negligently  permitted  to 
escape  from  the  engines  of  the  railway  company  does  not 
fall  upon  the  plaintifTs  property,  but  falls  on  the  property  of 
another,  setting  it  on  fire,  and  then  spreads  by  means  of  dry 
grass,  stubble,  and  other  combustible  materials,  and  passes 
over  the  lands  of  several  different  persons  before  it  reaches 
the  property  of  the  plaintiff,  and  finally  reaching  the  prop- 
erty of  the  plaintiff,  at  a  great  distance  from  where  the  fire 
was  first  kindled,  sets  it  on  fire  and  consumes  it,  is  the  neg- 
ligence of  the  railway  company  in  such  a  case  too  remote 
from  the  injury  to  the  plaintiff's  property  to  constitute  the 
basis  of  a  cause  of  action  against  the  company  ?  "  This  ques- 
tion the  court,  in  an  opinion  which  want  of  space  alone  pre- 
vents us  from  quoting  from  at  length,  decides  in  the  nega- 
tive. Atchison,  Topeka  &  Santa  Fe  Railroad  Company  v. 
Stanford  "*  and  St.  Joseph  &  Denver  City  Railroad  Company 
V.  Chase  "5  are  to  the  same  effect.  In  Annapolis  &  Klkridge 
Railroad  Company  v.  Gantt  "^  the  fire  commenced  on  the 
track,  in  some  dry  grass,  and  spread  up  the  adjacent  bank 
over  the  defendant's  right  of  way,  and  thence  to  the  plain- 
tiff's wood,  a  part  of  which  was  situated  within  fifty  feet 
of  the  track  and  a  part  200  feet  distant.  In  Philadel- 
phia, Wilmington  &  Baltimore  Railroad  Company  v.  Con- 
stable "7  the  fire  began  on  a  lot  of  an  adjacent  proprietor, 
immediately  adjoining  the  railroad,  which  was  covered  with 
broom-sedge  and  dry  grass ;  it  burned  across  this  lot,  about 
one  hundred  and  fifty  yards,  to  the  plaintifTs  land,  where  it 
met  a  fence  and  dry  grass,  and  spreading  from  these,  de- 

"3  16  Kan.  252. 
"^  12  Kan.  354. 
"5  II  Kan.  47. 

"^  39  Md.   115. 
"7   /<J,V/.    149. 
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stroyed  a  quantity  of  young  timber  and  fence   rails.     In 
Baltimore  &  Ohio  Railroad  Company  v.  Shipley,*"**  the  fire 
commenced  on  the  defendant's  road-bed  and  spread  to  the 
plaintiff's  property.    In  all  of  these  cases  it  was  held  by  the 
Court  of  Appeals  of  Maryland  that  the  emission  of  fire  by 
the  locomotive  was  the  proximate  cause  of  the  injury,  and 
the   company  was  held  liable.     In  Burlington  &  Missouri 
R^ailroad  Company  v."  Westover,"^  a  quantity  of  grass  on  the 
line  of  the  railway  was  set  on  fire  by  sparks  from  the  loco- 
motive ;  the  fire  spread  until  it  reached  the  plaintiff's  farm, 
situated  nearly  a  mile  from  the  railroad  track,  destroying 
a  lot  of  straw  and  timber.     The  damage  was  held  not  too 
remote.     Where  the  action  was  for  the  burning  of  an  eleva- 
tor, and  the  fire  was  not  communicated  to  it  from  the  de- 
fendant's engine,  but  by  another  burning  elevator,  seventy 
feet  distant,  and  within  twenty  feet  of  the  railroad  track,  which 
was  set  on  fire  by  sparks  communicated  by  the  engine,  the 
Supreme  Court  of  Iowa,  while  remarking  that  it  was  impos- 
sible to  reconcile  the  books  upon  the  point,  and  that  argu- 
ments based  upon  reason  could  hardly  be  presented  which 
would  meet  with  general  approbation,  was  of  opinion  that  the 
injury  was  within  the  limits  of  the  proximate  and  direct  results 
of  the  act  of  the  defendant,  and  that  the  plaintiff  was  entitled 
to  recoven^^"*     A  house  was  situated  lOO  feet  from  the  track, 
a  quantity  of  shavings  being  accumulated  about  it ;  sparks 
were  blown  by  a  high  wind  into  the  dead  grass  adjoining  the 
track,  from  whence  it  was  communicated  to  the  shavings  and 
the  building.     The  escape  of  the  fire  from  the  engine  was 
the  proximate  cause.'^*      Fire   escaped  on  to  and  upon  a 
strip  of  ground  forty  or  fifty  yards  wide,  which  was  covered 
with  dry  grass  and  combustible  matter,  and  extended  from 
there  and  destroyed  plaintiff's  fence.    The  escape  of  the  fire 
was  the  proximate  cause.'^'     In  a  very  recent  case  in  this 

"8  /bid.  251. 

"9  4  Neb.  268. 

»3o  Small  V.  C.,R.  I.  &  P.  R.  Co.,  6  Cent.  L.  J.  310. 

»3»  Coates  V.  M.,  K.  &  T.  R.  Co.,  61  Mo.  38. 

»3«  Clemens  v.  H.  &  St.  Jo.  R.  Co.,  53  Mo.  366. 

VOL.  4,  NO.  5 — 50 
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state,"33  sparks  from  the  defendant's  locomotive  set  fire 
to  the  prairie  along  the  defendant's  line  of  railway.  The 
grass  being  dry,  and  the  wind  high,  the  fire  extended  about 
three  miles  during  that  evening  and  night,  burning  more 
slowly  during  the  night  because  the  wind  was  less  violent. 
Next  morning  the  wind  arose  again,  and  blew  hard,  as  was 
not  unusual  in  that  country,  and  carried  the  fire  some  five 
miles  further,  where  it  reached  plaintiff's  farm,  and  destroyed 
property  of  plaintiff.  The  court  held  that  the  destruction 
of  the  plaintiff's  property  was  the  natural  and  direct  result 
of  the  escape  of  the  fire  from  the  engine,  and  sustained  a 
verdict  for  the  plaintiff. 

From  these  authorities  it  is  manifest  that  the  doctrine 
maintained  in  the  two  cases  cited  at  the  commencement 
of  this  section  has  no  place  in  the  jurisprudence  of  Eng- 
land, of  the  United  States,  or  of  a  single  state  in  the 
Union.  So  much  for  the  finely-drawn  distinction  between 
proximate  and  remote  cause.  Of  the  remaining  reasons 
advanced  by  the  New  York  and  Pennsylvania  courts  to  sup- 
port their  rulings,  one  is  vicious  and  the  other  obsolete.  It 
is  not  for  the  public  good  that  large  capital  should  be  pro- 
tected from  great  losses,  and  that  the  lesser  earning^  of  the 
many  should  be  sacrificed  in  its  stead.  No  court  has  a  right 
to  say  that  the  results  of  a  calamity  shall  be  apportioned 
among  the  innocent  victims,  and  that  the  negligent  cause 
shall  escape  all  liability.  Even  in  the  extreme  case  put  by 
the  court,  —  the  case  of  a  whole  town  being  destroyed  by  a 
spark  from  a  locomotive,  a  casuality  not  likely  to  ever  hap- 
pen, —  if  the  negligence  of  the  company  has  been  the  cause 
of  the  conflagration,  it  is  difficult  to  see  how  it  should  es- 
cape liability  for  losses  sustained  by  the  multitude  of  citi- 
zens, who  have  done  no  wrong.  We  are  ready  to  admit  that 
at  such  a  time  the  stock  of  the  company  would  prove  but  a 
poor  investment ;  but  if  the  law  is  to  be  changed  to  protect 
the  stock-board,  why  not  at  once  exempt  railroad  compa- 
nies from  liability  for  negligence  of  every  kind  —  in  the 
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transportation  of  passengers,  in  the  carriage  of  goods,  in  the 

injury  of  persons,  in  the  destruction  of  stock.     The  other 

argument  of  the  New  York  court,  viz.,  that  such  an  action, 

being  then  brought  for  the  first  time,  must  be  presumed 

not  to  have  previously  existed,  is  sufficiently  answered  by  a 

reference  to  the  multitude  of  recent  cases  in  which  it  has 

been  successfully  maintained. 

John  D.  Lawson. 
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Cases  determined  in  the  United  States  Circuit  Courts  for  thk  Eighth 
Circuit.  Reported  by  John  F.  Dillon,  the  Circuit  Judge.  VoL  4.  Da- 
venport, Iowa :  Egbert,  Fidlar  &  Chambers.     1878. 

We  have  here  another  excellent  book  from  the  pen  of  the  inde- 
fatigable judge  of  the  Eighth  Circuit.  The  volume  comprises  the 
really  important  decisions  made  in  1876  and  1877,  by  the  reporter 
and  his  associates  on  the  Circuit  Court  bench,  in  Missouri,  Arkan- 
sas, Colorado,  Nebraska,  Kansas,  Minnesota,  and  Iowa,  so  pre- 
sented with  careful  head-notes  and  statements  of  the  case  that  the 
salient  points  of  interest  in  judgment  to  the  profession  are  caught 
at  a  glance.  This  series  of  reports  is  a  sine  qua  non  of  the  lawyers 
practising  never  so  rarely  in  the  Federal  courts. 

Naturally,  a  large  number  of  cases  in  this  volume  tarn  upon 
Federal  statutes,  such  as  the  bankrupt  and  internal  revenue  laws ; 
but  questions  of  general  commercial  law,  and  especially  those  re- 
lating to  corporate  and  other  bonds  and  obligations,  abound,  and 
are  treated  with  consummate  ability  and  clearness. 

Peasant  Communities  in  France  and  The  Origin  of  the  Freeholders. 
By  William  F.  Allen,  Professor  of  Latin  and  History  in  the  University 
of  Wisconsin. 

In  these  brief  pamphlets,  of  six  pages  each,  the  essayist  lends  his 
contribution  to  the  modern  investigations  into  the  early  history  of 
institutions  and  the  manner  of  their  origin.  He  finds  the  early 
records  of  the  holdings  of  land  by  peasant  communities  in  France 
to  indicate  a  variety  of  tenures,  and  an  absence  of  fixed  rules 
either  as  to  title  or  quantity  of  land.  He  argues  in  favor  of  the 
theory  of  conflicting  influences,  coming  respectively  through  Celtic 
and  Teutonic  channels,  as  causing  this  heterogeneousness  of  tenure. 

On  the  subject  of  the  free  or  socage  tenure  of  land  in  the  early 
days  in  England,  Prof.  Allen,  in  opposition  to  the  general  weight 
of  opinion,  traces  the  origin  of  this  tenure,  not  to  the  allodial  pro- 
prietorship of  earlier  times,  but  to  the  feudal  system  itself,  and  en- 
deavors to  show  how  the  free  socage  grew  naturally  out  of  the 
other  feudal  tenures.  His  former  contributions  to  the  literature  of 
this  subject  have  been  published  in  volumes  i  and  2  of  the  Transac- 
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tions  of  the  Wisconsin  Academy  of  Sciences,  Arts,  and  Letters, 
printed  at  Madison,  in  volume  4  of  which  serial  (for  1877-8) 
the  essays  now  before  us  will  appear  in  due  time. 

Inns  of  Court  and  Westminster  Hall  :  An  Address  delivered  before  the 
Iowa  State  Bar  Association,  at  Des  Moines,  May  14,  1878.  By  Hon.  John 
F.  Dillon,  U.  S.  Circuit  Judge.     Des  Moines :    Mills  &  Co.     1878. 

The  first  edition  of  this  address  having  been  early  exhausted  by 
the  demands  of  the  Iowa  bar,  the  pamphlet  now  before  us  presents  a 
second  edition,  with  some  additional  notes.    It  furnishes  an  interest- 
ing account  of  the  origin,  peculiarities,  and  office  of  those  great 
Knglish  law  schools,  the  Inns  of  Court,  and  a  fuller  one  than  is 
found  in  the  American  annotated  edition  of  Blackstone,  or,  perhaps, 
in  any  other  book  printed  this  side  of  the  Atlantic.     Westminster 
Hall,  standing  as  the  exponent  of  the  English  system  of  jurisprudence, 
suggests  to  Judge  Dillon  that  the  principal  and  most  distinctive  fea- 
tures of  that  system  are  the  trial  by  jury,  and  the  doctrine  of  stare 
decisis.    The  latter  he  points  out  as  the  feature  of  our  jurisprudence 
that  has  led  us,  on  both  sides  of  the  Atlantic,  into  the  present  extrav- 
agant multiplication  of  reports  of  decided  cases.    Nor  does  the  essay- 
ist overlook  the  fact  that  a  remedy  for  this  great  evil  is  now  impera- 
tively demanded.     That  remedy  he  professes  to  find  in  codification. 
For  our  entire  system  of  jurisprudence  such  a  codification  is  suggested 
as  has  been  attempted  by  Sir  J.  F.  Stephen  for  one  department,  in 
his  '* Digest  of  the  Law  of  Evidence."     Judge  Dillon  does  not 
overlook  the  difficulties  which  are  inherent  in  our  complicated  sys- 
tem of  government,  with  its  sovereignty  divided  between  the  states 
and  the  nation.     Is  not  this  a  suitable  and  proper  subject  for  the 
early  and  careful  consideration  of  the  American  Bar  Association  ? 

P. 

Opinions  of  the  various  Courts  upon  the  Effect  of  a  Compromise  in 
Bankruptcy  upon  Debts  fraudulently  Contracted.  New  York: 
Henry  M.  Tobit,  Law  Printer,  90  Ann  Street.     1878. 

In  this  pamphlet  of  sixteen  pages  are  collected  the  decisions  in 
several  cases  involving  the  question  named  in  its  title.  Here  is 
furnished  an  example  of  the  conflict  of  opinion  in  which  the  courts 
of  New  York  frequently  indulge  when  a  good  opportunity  is  pre- 
sented. I'he  opinion  of  the  Supreme  Court  of  New  Hampshire, 
that  composition  operates  as  a  voluntary  settlement  and  payment  in 
full  of  a  debt,  though  it  were  one  fraudulently  contracted,  and  one 
or  two  others  of  like  tenor,  are  contrasted  with  the  contrary 
opinion  of  the  appellate  court  in  Massachusetts,  and  others  accord- 
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ing  therewith,  that  composition^  being  a  proceeding  originatini 
with  and  appurtenant  to  the  bankruptcy  proceedings,  is  within  the 
provision  of  the  act  that  such  debts  are  unaffected  by  its  infis- 
ence.  The  latter  would  seem  to  be  the  opinion  entertained  by  tkt 
lawyer  who  collected  the  cases  here  published  and  the  printer  who 
has  published  them.  As  they  have  failed  to  inform  us,  we  cannot 
tell  our  readers  at  what  price  the  pamphlet  can  be  purchased  bj 
those  who  may  wish  to  further  investigate  this  nearly  dead  question. 

Reports  of  Cases  ;  Argued  and  Detennined  in  the  Supreme  Court  of  the  State 
of  Missouri.  By  Thomas  K.  Skinker,  State  Reporter.  VoL  65.  Ka£M> 
City :    Ramsey,  Millett  &  Hudson.     1878. 

The  above  is  the  title-page  of  the  latest  volume  of  Missouri  Re- 
ports, prepared  by  a  new  reporter  and  issued  by  new  publishen. 
The  volume  is  intended  to  be  a  new  departure.  It  is  so.  The 
model  is  the  44th  Iowa.  The  type  and  paper  do  not  differ  ma- 
terially from  the  model,  but  the  binding  is  below  the  standard. 
Stilly  the  mechanical  execution  in  these  Reports  is  so  great  a 
change  for  the  better  that  we  welcome  the  volume.  Typograph- 
ical errors  are  not  infrequent,  and  the  index  is  a  sad  muddle 
in  one  or  two  places.  It  cannot  safely  be  used  except  after  carefol 
correction  in  the  letters  R  and  S.  This  is  probably  a  fault  of  the 
proof-reader,  but  it  is  a  serious  injury  to  the  book,  from  which  the 
profession  will  always  suffer. 

The  volume  contains  145  cases,  but  a  large  part  of  these  are  of 
no  general  moment.  It  is  not  particularly  to  the  credit  of  Mis- 
souri that  thirty-one  of  these  are  criminal  cases. 

We  have  looked  with  some  care  at  the  reporter's  work.  In  gen- 
eral, the  head-notes  give  correctly  the  leading  points  of  the  deci- 
sion, and  contain  a  concise  sketch  of  the  facts,  but  Mr.  Skinker  has, 
we  are  sure,  gone  quite  too  far  in  omitting  to  prefix  any  statements 
of  facts  to  his  reported  cases.  The  opinions  of  the  judges  of  the 
Missouri  Supreme  Court  are  not  remarkable  for  clearness,  fulness, 
or  accuracy  of  statement  of  either  law  or  fact ;  some  of  them  are 
notably  obscure  and  vague,  and  no  better  service  to  the  profession 
can  be  rendered  by  the  reporter  than  to  give  clearly,  in  a  thought- 
ful statement,  the  facts  on  which  the  case  turns,  when  from  press  of 
labor,  inattention,  or  other  reasons,  the  judge  has  himself  failed  so 
to  do. 

There  is  a  strong  temptation  to  the  reviewer  to  say  something 
concerning  the  character  and  quality  of  the  opinions  reported ;  but 
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v^herefore  ?  Until  the  people  of  Missouri  come  to  comprehend 
:liat  membership  of  one  or  another  political  party  is  of  no  value  in 
:lie  choice  of  judges,  and  that  to  secure  and  retain  able,  wise,  and 
Learned  men  for  the  work  of  the  judiciary,  amply  adequate  com- 
pensation, prolonged  tenure  of  office,  and  total  independence  of 
position  are  vital  essentials  and  prerequisites,  the  present  state  of 
things  must  continue.  The  bar,  indeed,  grown  weary  of  con- 
flicting, confused,  and  confusing  decisions,  and  of  groping  in  the 
consequent  obscurity,  may  do  much  to  remedy  the  evil,  but  the 
final  remedy  lies  with  the  people  themselves,  the  greatest  sufferers. 

Index  I.     Index  to  Decisions  given  by  the  Supreme  Court  of  the  State  of 
Rhode  Island.     Cambridge :  Riverside  Press.     1878. 

This  pamphlet,  containing  decisions  rendered  between  March 
19th  and  July  27th  last,  is  in  continuation  of  Index  H,  heretofore 
noticed  in  these  columns,  and  is  constructed  on  the  same  defective 
plan.     Verbatim  copies  of  the  decisions  are  here  presented ;  but  the 
absence  of  head-notes  requires  a  search  through  the  100  pages  here 
printed,  in  order  to  see  what  has  been  decided.    These  pamphlet 
publications  by  the  Rhode  Island  reporter  being  thus  in  no  sense 
a  part  of  the  regular  series  of  reports,  their  use  to  the  profession 
will  be  but  a  minimum  one.     We  have  before  adverted  to  the  more 
convenient  plan  adopted   in    New   Jersey;   and  the  advantages 
afiforded  by  that  plan  appear  too  obvious  to  require  either  explana- 
tion or  encomium  from  us.     In  our  examination  of  the  cases  re- 
ported in  Index  I,  we  observe  several  decisions  of  especial  and 
more  than  local  interest  and  value ;  but,  as  the  paging  and  arrange- 
ment of  this  pamphlet  do  not  enlighten  us  as  to  the  places  where 
these  cases  may  be  found  in  the  1 2th  Rhode  Island  Reports,  we 
will  postpone  reference  to  them  until  the  appearance  of  the  com- 
plete volume. 

Reports  op  Cases  decided  in  the  Supreme  Court  of  Oregon.     C.  B. 
•    Belunger,  Reporter.     Vol.  VI.     San  Francisco :    A.  L.  Bancroft  &  Co. 
1878. 

This  is  a  small  volume,  containing  455  pages  of  reports  of 
decisions,  and  covering  two  terms  of  the  Supreme  Court  of  the 
state  of  Oregon.  In  the  multitude  of  decisions  that  are  showered 
down  upon  the  legal  profession  by  the  various  appellate  courts  in 
America,  we  are  glad  to  see  that  Oregon's  cases  do  not  accumulate 
at  any  greater  rate  than  that  here  exhibited.  Yet  we  fear  that  the 
Oregon  bar,  or  their  reporter,  are  very  anxious  to  swell  the  list  of 


there  IS  a  superabandance  in  almost  every  volume  of  new  reports), 
the  cases  from  four  of  the  terms  of  the  Oregon  court  might  hare 
been  compressed  into  one  fair-sized  volume ;  and  thus  Oregon 
might  have  set  to  her  eastern  sisters  the  example,  now  so  much 
needed,  of  a  reduction  in  the  number  of  state  reports  with  which 
we  are  afflicted.  The  terms  of  the  appellate  court  here  represented 
are  those  of  December,  1876  and  1877-  Weobservc,  however,  at 
page  307,  among  the  cases  of  the  former  term,  one  on  a  question 
of  practice,  which  dates  from  September,  1870,  having  been  since 
that  time  overlooked. 

We^find^ut  few  decisions  in  this  volume  of  any  general  interest ; 
and  seldom  are  the  conclusions  of  the  courts  reached  by  reference 
to  many  authorities,  although  frequent  citations  of  supposed  prece- 
dents are  made  in  the  briefs  of  counsel.  The  Bank  v.  Page  (p.  431) 
holds  that  contracts  made  by  foreign  corporations  who  have  not 
complied  with  the  regulations  of  the  state  law  as  to  license  and  au- 
thority to  transact  business  are  void,  when  sought  to  be  enforced 
by  such  foreign  corporations.  Statutory  jurisdiction  in  a  corpo- 
ration court  to  punish  offences,  as  provided  by  city  ordinances, 
does  not  militate  against  the  jurisdiction  of  the  criminal  courts  of  the 
state  to  punish  for  the  same  offences  by  indictment.  The  State  v. 
Bergman  (p.  341).  From  Smith  v.  Lonsdale  (p.  78)  it  seems  to  be 
erroneous  in  Oregon  to  permit  (he  jury  to  take  the  written  instruc- 
tions of  the  court  to  the  jury-room,  as  is  allowed,  and  even  en- 
couraged, in  some  states. 

Bailey  v.  Williams  (p.  71)  holds  that  the  summons  by  which  an 
action  is  commenced  in  the  Circuit  Court  is  not  "  process,"  within 
the  meaning  of  the  statute  requiring  that  "  all  process  '■  *  «  » 
"shall  run  in  the  name  of  the  state  of  Oregon  "  —  a  conclusion  di' 
rectly  contrary  to  that  reached  in  several  other  states.  In  Smith  v. 
Griswold  (p.  440)  the  jurisdiction  ofa  court  of  equity  is  upheld  to  re- 
lieve against  fraud,  notwithstanding  an  action  at  law  for  deceit  might 
have  been  entertained  in  the  same  case ;  the  parties,  however,  not 
having  been  equally  well  informed  as  to  the  subject-matter  of  the 
transaction.  Jurisdiction  was  declined  ofa  suit  against  a  revenue- 
cutter,  the  property  of  the  United  States,  brought  against  her  by 
laborers  and  material-men,  there  being  no  act  of  Congress  author- 
izingsuch  a  proceeding.  Goldsmith  v.  Revenue  Cutter  (p.  350).  la 
Board  of  Canal  Commissioners  v.  Transportation  Company  (p.  319) 
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:lie  principle  of  the  Warehouse  Cases  (in  94  U.  S.)  was  applied, 
i.nd   a  state  law  requiring  the  owners  of  water-craft  to  report  to 
tHe  proper  public  authorities  the  quantity  of  freight  and  the  number 
of  passengers  they  carried  was  enforced  against  a  private  corpora- 
tion, running  boats  through  its  own  canal,  on  the  ground  that  these 
boats,  by  being  used  for  public  purposes,  had  ceased  to  be  juris 
privati  only.     Farley  v.  Parker  (p.   105),  based  upon  Dexter  v. 
Hall,  15  Wall.  20,  and  Van  Deusen  v.  Smith,  51  N.  Y.  383,  holds 
that  a  deed  made  by  one  non  compos  mentis  is  utterly  void,  and  fur- 
nishes no  title  that  will  avail  in  an  action  of  ejectment.    We  observe 
that  the  reporter's  syllabus  describes  the  condition  of  the  grantor  as 
•'  non  compos  mentis,^*    It  becomes  our  duty,  also,  to  call  Mr.  Bel- 
linger's attention  to  the  fact  that  he  has  not  indexed  this  case 
under   the  title  either  of    "Deed,"    "Conveyance,"    "Title," 
**  Sane,"  or  "Insane."     Our  limited  time  did  not  allow  us  to  dis- 
cover where  the  learned  reporter  had  indexed  it. 

Stewart's  New  Jersey  Equity  Reports.  Cases  in  the  Court  of  Chancery, 
the  Prerogative  Court,  and,  on  appeal,  in  the  Court  of  Errors  and  Appeals. 
John  H.  Stewart,  Reporter.     Vol.  11.     Trenton,  N.  J.     1878. 

We  called  attention  in  the  last  number  of  the  Review  to  Mr, 
Stewart's  handsome  pamphlet  issue  of  Part  i  of  the  volume  which, 
in  complete  form,  is  now  before  us.  We  note  with  pleasure  that 
the  distinctive  feature  of  this  series  of  reports,  namely,  the  addition 
of  extended  notes  to  certain  of  the  reported  cases,  is  displayed 
with  considerable  fulness  in  the  present  volume,  and  gives  assur- 
ance of  practical  usefulness. 

No  less  than   eight  cases  in  this  volume  are  thus  annotated. 
Howell  V.  Teel  (p.  490)  is  a  case  involving  the  marshalling  of  in- 
dividual assets  of  the  members  of  a  partnership  between  individual 
creditors  and  a  firm  creditor  having  a  judgment  lien.     City  of  Eliza- 
beth V.  Force  (p.  587)  concerns  a  negotiable  city  bond  lost  by 
theft,  and  its  number  altered  by  the  thief,  which  was  held  valid  in 
the  hands  of  a  subsequent  bona-fide  holder  for  value.     In  Gushing  v. 
Blake  (p.  399)  a  marriage  settlement  gave  to  a  trustee  lands  for 
the  benefit  of  the  wife,  to  her  separate  use,  with  a  power  of  appoint- 
ment in  her  during  her  life,  the  trustee  to  convey  to  the  appointee, 
or  upon  failure  to  appoint,  then  to  her  heirs  at  law  ;  and  the  chan- 
cellor held  the  wife's  estate  to  be  an  equitable  fee-simple,  in  which 
the  husband  was  entitled  to  curtesy.      Each  of  these  cases  is  em- 
bellished with  an  elaborate  note  by  the  reporter.    In  the  last-named 
one,  cases  are  collected  illustrative  both  of  the  husband's  right  to 
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curtesy  in  certain  estates  of  the  wife,  and  of  the  the  absence  of 
that  iight  in  other  instances ;  this,  in  addition  to  the  citation  in  xbt 
chancellor's  opinion  of  quite  a  number  of  authorities  supporting 
his  conclusions. 

The  whole  of  Mr.  Stewart's  pamphlet,  noticed  in  our  last  num- 
ber, is  now,  as  we  then  anticipated,  embodied  in  the  completed 
volume,  and  with  pagination  unchanged.  Those,  therefore,  who 
possess  the  pamphlet  "Part  i,"  had,  in  advance  of  its  completion, 
a  great  part  of  the  identical  matter  now  composing  Volume  19. 
We  miss  from  the  completed  volume  a  note  printed  by  the  reporter 
in  the  pamphlet,  on  the  question  of  appellate  practice  as  to  affirm- 
ance or  reversal  of  the  decree  on  other  grounds  than  those  stated 
below;  a  note  containing  citations  of  authorities,  which  might 
well  have  been  preserved  in  the  now  finished  volume,  as  useful  to 
several  cases  here  reported,  present  contests  among  corporators  or 
corporations  concerning  the  management  and  working  of  mines, 
thus  furnishing  to  some  extent  a  complement  to  the  mining  litiga- 
tions which  are  commended  to  our  attention  from  the  western 
Sierras. 

Among  the  cases  first  appearing  in  the  new  part  of  this  volume 
we  note  the  Building  Association  case,  at  page  389,  where,  on  the 
foreclosure  of  a  mortgage  by  such  an  association,  the  fines  for  de- 
linquency in  making  periodic  payments  on  stock  which  was  as- 
signed as  collateral  security  for  the  mortgage-money  were  held 
not  to  cease  on  the  filing  of  the  bill,  but  to  accrue  continuously 
until  foreclosure. 

A  Selection  of  American  and  English  Cases  on  the  Measure  of  Dam- 
ages. Arranged  by  Subjects,  with  Notes.  By  Henry  Dwight  Sedgwicil 
New  York :    Baker.  Voorhis  &  Co..  Publishers.  66  Nassau  Street      1S7& 

We  feel  constrained  to  say  that  this  is  a  perfunctory  book.  A 
selection  of  cases  on  the  subject  of  damages,  running  through  a 
considerable  number  of  the  titles  of  the  law,  compiled  with  any 
considerable  degree  of  discrimination,  will,  of  course,  prove  of 
some  use  to  the  practitioner  who  is  denied  access  to  a  large  library, 
and,  in  order  that  he  may  safely  use  such  a  book,  one  of  two  things 
is  necessary :  First,  either  that  the  book  should  contain  no  case  that 
is  not  undisputed  law ;  or,  secondly,  that  to  each  case,  or  each  class 
of  cases  under  a  given  head,  should  be  subjoined  a  thorough  note, 
apprising  the  reader  how  far  the  particular  case  is  authority,  or 
how  far,  and  by  what  courts,  if  any,  it  has  been  followed,  doubted, 
limited,  or  denied.     This  book  fulfils  neither  of  these  require- 
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ments.     The  doctrine  of  several  of  the  cases  in  this  book  is  unset- 
tled, or  in  dispute,  and  the  meagre  notes  of  the  compiler  convey  no 
idea  of  the  state  of  the  adjudications  upon  such  questions.    Indeed, 
His  notes  are  so  short  and  infrequent  that  they  scarcely  deserve 
mention.     If  he  had  laid  a  foundation  for  his  work  by  making  a 
concordance  of  cases  on  the  law  of  damages,  so  far  as  to  indicate 
to  the  reader,  in  a  brief  manner,  the  treatment  which  the  cases  here 
published  in  full  have  received  at  the  hands  of  subsequent  courts, 
lie  would,  in  this  manner,  have  rendered  great  service  to  his  reader- 
For  instance,  he  publishes  the  great  case  of  Hadley  v.  Baxendale,  9 
£xch.  341 .     This  case  has  been  cited  by  American  judges  a  hundred 
times.     At  the  end  of  it  he  adds  a  note,  in  which  he  refers  to  just 
two  cases,  both  of  them  decided  by  the  English  courts. 

In  a  book  constructed  on  such  a  plan,  or  rather  such  a  want  of 
plan,  it  is  scarcely  pardonable  to  include  cases  decided  by  inter- 
mediate courts,  but  we  find  in  this  book  cases  determined  in  the 
Court  of  Common  Pleas  for  the  City  and  County  of  New  York, 
and  in  the  Supreme  Court  of  New  York,  neither  of  which,  as  our 
readers  are  aware,  is  a  court  of  last  resort. 

The  cases  included  in  this  book  cover  a  wide  range  of  subjects, 
embracing  damages  for  breach  of  contracts  relating  to  real  estate, 
carriers,  contracts  for  sale  and  other  agreements,  several  deliveries, 
alternative  contracts,  contracts  for  work,  unauthorized  contracts, 
principal  and  agent,  master  and  servant,  marine  insurance,  liqui- 
dated damages,  contracts  to  pay  money,  notes  payable  in  specific 
articles,  unconscionable  contracts,  market  value,  interest,  warran- 
ties, frauds,  conversion,  trover,  replevin,  tariff,  torts,  intrusion  into 
public  offices,  violation  of  trade-mark,  infringement  of  patent, 
slander,  excessive  damages,  exemplary  damages,  costs  and  counsel 
fees,  breach  of  promise,  collusion,  actions  allowed  by  statute  for  in- 
juries causing  death,  and  fire  insurance. 

We  cannot  better  illustrate  the  character  of  this  book  than  by 
stating  that  the  important  subject  of  exemplary  damages  is  treated 
by  the  publication  of  two  cases  in  full,  neither  of  them  determined 
in  courts  of  last  resorts,  to  wit :  Cook  v.  Ellis,  6  Hill,  466  (1844), 
and  Emblen  v.  Myers,  6  Hurl.  &  N.  54  (i860).  The  first 
of  these  cases  holds  that  the  jury  is  authorized  to  give  exem- 
plary damages,  notwithstanding  the  defendant  may  have  been  con- 
victed and  punished  in  a  criminal  suit  for  the  same  offence. 
The  opinion  \%per  curiam.  The  second  holds  that  in  an  action  for 
"wilful  negligence  "  the  jury  may  take  into  consideration  the  mo- 
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tives  of  the  defendant/ and  if  the  negligence  is  accompanied  witk 
a  contempt  of  the  plaintiff's  rights  and  convenience,  they  may  gin 
exemplary  damages.  To  {he  first  of  these  cases  there  is  a  note 
citing  two  decisions,  and  to  the  last  there  is  another  note  citioc 
eight  decisions.  This,  we  believe,  is  a  fair  example  of  the  manD^r 
in  which  each  topic  is  treated. 

We  cannot  conscientiously  commend  such  a  book  to   the  profu- 
sion. 

Cases  argued  and  determined  in  the  Circuit  and  District  Courts  oj 
THE  United  States  for  the  Seventh  Judical  CiRcurr.  By  Josiah  H. 
BissELL,  of  the  Chicago  Bar,  Official  Reporter.  Vol.  VII.  1874-1S7I 
Chicago:    Callaghan  &  Co.     1878. 

The  series  of  Mr.  Bissell's  Reports  of  Decisions  in  the  Seventh 
Federal  Circuit,  the  first  volume  of  which  appeared  in  1873,  '^  ^T 
the  present  volume  brought  down  to  the  decisions  of  the  current 
year.    The  purpose  of  the  original  publication  was  to  cake  ap  the 
decisions  in    that    circuit,    beginning    with    the    conclusion  of 
McLean's  Reports,  and  thus  to  form  with  those  Reports  a  contino- 
ous  and  h'armonious  series  down  to  the  latest  decided  cases.     The 
present  volume,  therefore,  bridges  the  gap  and  may  be  regarded  as 
completing  the  series  of  Reports  of  this  circuit  from  the  period  of 
its  organization.     The  high  rank  of  the  judges  who  have  occupied 
the  Federal  bench  in  this  circuit  since  McLean,  including  such 
names  as  Davis,  Drummond,  Blodgett,  Treat,  Hopkins,  Dyer,  Grcs- 
ham,  Harlan,  and  Bunn,  has  already  given  these  Reports  a  very  high 
place  in  the  current  literature  of  the  profession,  and  the  uniform 
excellence  and  thoroughness  of  the  reporter's  work,  as  displayed  io 
each  succeeding  volume,  has  added  much  to  the  merit  of  the  series 
as  a  whole. 

The  present  volume  contains  many  cases  of  more  than  usual 
interest  and  importance.  Among  these  may  be  noticed  Clarke  v. 
Foss  (p.  540),  touching  the  effect  of  what  are  known  as  ''option 
contracts,"  or  contracts  for  the  purchase  or  sale  of  grain  for  future 
delivery,  which  have  been  prohibited  by  legislation  in  Illinois  and 
other  Western  states.  The  court,  Bunn,  J.,  held  that  "such  a 
contract  is  not  necessarily  void  or  illegal,  even  though  the  seller 
has  no  grain  on  hand  at  the  date  of  the  contract,  and  no  expecta- 
tion of  getting  it ;  and  that,  to  render  the  contract  illegal,  both 
parties  must  join  in  intending  it  as  a  mere  bet,  or  wager,  on  the  con- 
dition of  the  market." 

The  United  States  v.  Nunnenmacher  (p.  iii),  and  The  United 
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»^dtes  V.  Goldberg  (p.  175),  were  indictments  for  conspiracy,  form- 
"M^^S  part  of  what  were  known  as  the  "  whiskey  cases/'  in  Milwaukee. 
IT  tie  instructions  given  by  Mr.  Justice  Dyer  to  the  jury  in  these 
^£Lses  afford  an  exceedingly  clear  and  exhaustive  presentation  of 
:\%.e  law  of  conspiracy,  and  of  the  doctrines  of  evidence  pertaining 
to  indictments  for  that  offence. 

Hyde  v.  The  First  National  Bank  of  Lacon  (p.  156)  holds  that  a 
second  bank,  receiving  commercial  paper  from  a  first  and  collecting 
i^,  is  not  liable  to  the  owner  of  the  paper. 

Northern  Transportation  Company  v.  City  of  Chicago  (p.  45) 
decides  that  a  foreign  corporation  may  hold  or  occupy,  as  lessee  or 
otherwise,  such  property  as  is  necessary,  or  convenient,  for  the 
transaction  of  its  business. 

Besides  the  cases  above  indicated,  the  volume  is  unusually  full  on 
questions  pertaining  to  the  bankrupt  law,  as  well  as  in  equity  and 
admiralty  cases.  The  reporter's  work  is  fully  abreast  of  that  shown 
in  his  earlier  volumes,  and  publisher  and  printer  have  left  nothing 
to  be  desired  in  the  way  of  mechanical  execution. 

K.EM1NISCENXES   OF  THE   BeNCH    AND    BaR    OF    MISSOURI.      By  W.  V.  N.  BaY, 

late  Judge  of  the  Supreme  Court  of  Missouri.     St.  Louis :  F.   H.  Thomas 
&  Co.     1878. 

This  is  a  charming  book.     A  residence  in  Missouri  for  forty 
years,  during  a  large  portion  of  which  time  he  was  engaged   in 
public  life;  a  keen  insight  into  human  nature;  a  genuine  Western 
spirit  of  camaraderie  and  good-fellowship ;  an  unfailing   fund  of 
anecdote,  conjoined  with  an  easy  and  graceful  style  of  literary 
composition,  have  peculiarly  fitted  Judge  Bay  for  the  task  of  writ- 
ing such  a  book.     Biographies  have  been  published  in  St.  Louis  of 
living  men,  embellished  by  expensive  portraits,  filled  with  copious 
quotations  from  spread-eagle  speeches,  all  of  which  was  paid  for 
by  the  lavish  vanity  of  the  subject  of  each  sketch ;  but  this  book 
is  an  unbought  tribute  to  the  genius,  learning,  and  worth  of  the 
distinguished  men  who  have  adorned  the  bar  of  Missouri  from  the 
time  when  the  first  judicial  courts  were  held  in  the  territory  of 
Louisiana  to  the  present  day.     The  subjects  of  these  sketches  have 
closed  their  life's  record,  and  have  passed  on  to  their  final  audit ; 
this  book  contains  no  sketch  of  any  living  man. 

One  afternoon  in  the  autumn  of  1863,  while  the  war  between 
the  states  was  flagrant,  and  Missouri  was  a  great  battle-ground,  the 
Hon.  Willard  P.  Hall,  then  provisional  governor  of  Missouri, 
happening  in  St.  Louis  upon  public  business,  dropped   into  the 
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office  of  the  author  of  these  sketches.  They  had  been  in  Coo- 
gress  together,  and  were  fast  friends,  personal  and  political.  A 
few  words  passed  on  general  topics;  some  old  reminiscences  were 
talked  over,  and  Governor  Hall  took  his  leave,  to  return  to  the 
capital.  The  next  day,  without  any  previous  intimation  of  his  ic- 
tention,  he  appointed  his  friend  a  judge  of  the  Supreme  Coort  of 
Missouri.  Judge  Bay  held  the  office  but  a  short  time,  but  hs 
judgments  are  among  the  best  to  be  found  in  our  judicial  reports. 
The  court  of  which  he  thus  became  a  member  became  historic. 
The  justices  unanimously  rendered  a  decision  touching  a  public 
question,  which  ended,  as  they  had  reason  to  believe  it  would, 
their  official  existence.  A  squad  of  policemen  expelled  them  from 
the  hall  of  justice  as  rudely  as  the  Gallic  soldiers  plucked  tbc 
beards  of  the  Roman  senators.  The  writing  of  this  book  afforded 
Judge  Bay  an  opportunity  to  return  the  compliment  which  Got- 
ernor  Hall  had  so  unexpectedly  bestowed  upon  him,  by  inscribiog 
these  pages  to  one  "whose  varied  learning  and  profound  knowledge 
of  the  law  have  greatly  adorned  the  legal  profession,  and  whose 
eminent  and  valuable  services  in  the  councils  of  the  nation  have 
endeared  him  to  the  people  of  Missouri." 

This  book  embraces,  in  the  space  of  600  beautifully-printed 
pages,  biographies  of  one  hundred  and  fifty-live  deceased  lawyers 
of  Missouri.  It  is  embellished  with  a  fine  steel  engraving  of 
Rufus  Easton,  the  first  judge  of  the  territory  of  Louisiana.  It  con- 
tains a  fac-simile  of  a  letter  of  Aaron  Burr,  another  of  Thomas 
Jefferson,  and  another  of  Gideon  Granger.  It  contains  many  let- 
ters, which  Judge  Bay  discovered  stowed  away  in  forgotten  chests 
and  closets,  written  by  eminent  public  men  who  flourished  at  the 
beginning  of  the  century  :  Washington,  Jefiferson,  Burr,  De  Witt 
Clinton,  Gideon  Granger,  and  others.  Some  of  these  letten 
throw  interesting  light  upon  the  Burr  conspiracy. 

Among  the  distinguished  names,  sketches  of  whose  lives  it  has 
been  the  grateful  task  of  Judge  Bay  to  write,  are  found  Thomas 
Hart  Benton,  his  life-long  political  and  personal  friend ;  Edward 
Bates,  the  great  land  lawyer,  who  held  the  office  of  attorney-gen- 
eral in  the  cabinet  of  Mr.  Lincoln ;  Bryan  Mullanphy,  a  monu- 
ment of  whose  munificent  generosity  remains  to  the  Western  emi- 
grants in  the  Mullanphy  Home ;  Scott  and  Leonard,  whose  mas- 
sive minds  did  so  much  to  mould  the  early  jurisprudence  of  Mis. 
souri ;  Gamble,  the  provisional  governor  during  a  portion  of  the 
late  civil  war ;  Blennerhassett  and  Wright,  whose  fiery  eloquence 
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carried  juries  by  storm,  and  many  a  time  balked  justice  of  her 
dues;     Field,   the  finished  scientific   lawyer,  whose  attainments 
'^nrould  have  made  him  an  ornament  to  the  bar  of  any  of  the  older 
communities;  Spalding,  the  finished,    well-rounded,  high-minded 
lawyer,  whose  death,   though  not  recent,   still   remains  a  loss; 
Primm,  the  scholarly  lawyer,  the  able  judge,  the  manly  man,  upon 
^whose  grave  his  friend  Judge  Hamilton  has  laid  a  beautiful  chaplet 
in  the  shape  of  a  sketch  of  his  character  here  published;.  Whittel- 
sey,  the  industrious  and  painstaking  maker  of  many  books ;  Peck, 
the  trial  of  whose  impeachment  before  the  Senate  of  the  United 
States  is  one  of  the  most  interesting  of  American  state  trials,  and 
Lawless,  his  prosecutor  in  that  memorable  contest ;  James  Green, 
at  one  time  the  ablest  debater  upon  the  floor  of  the  American  Sen- 
ate ;  and  many  more,  whose  virtues  the  author  has  written  in  brass, 
and  their  faults  in  water. 

It  is  very  difficult  to  place  a  critical  estimate  on  a  book  of  this 
kind.     It  can  hardly  be  said  to  equal  Forney's  Reminiscences, 
written  by  a  most  practised  hand,  concerning  men  all  of  whom 
were  widely-known  public  characters.     Nor  does  it  contain  any 
central    figure    which  commands   the   absorbing    interest  which 
attaches  to  Harvey's  Reminiscences  of  Daniel  Webster.     There  are 
in  Foote's  Bench  and  Bar  of  the  South  and  Southwest  one  or 
two  sketches  which  surpass  any  thing  which  can  be  found  here ;  but 
this  is,  perhaps,  owing  to  the  fact  that  Governor  Foote's  reminis- 
cences were  not  confined  to  a  single  state,  and  that  he  was  able  in 
his  sketches  to  make  choice  of  a  greater  variety  of  really  eminent 
and  eccentric  characters.     For  instance,  Judge  Bay  was  unable  to 
adorn  his  pages  with  such  a  character  as  that  of  Prentiss ;  America 
has  produced  but  one  such  man.     His  most  conspicuous  character 
is  probably  Thomas  H.  Benton,  whose  life  was  spent  in  the  Sen- 
ate,  and  not  in  the  forum ;  or  perhaps  Rufus  Easton,  a  sketch  of 
whose  life  is  historical,  rather  than  personal.     But  here  are  proba- 
bly more  good  things  for  a  lawyer  to  laugh  over  before  a  roaring 
fire,  after  a  hard  day's  work,  than  in  all  of  the  others  put  together ; 
and  he  does  not   have  to  wade  through  a  voluble  and  intertissued 
mass  of  words,  words,  words,  to  get  at  the  kernel,  either,  as  one 
does  who  studies  *'  Flush  Times  in  Alabama  "  with  the  purpose  of 
finding  something  to  aid  his  digestion. 

The  PRiNaPLES  of  Equity  :  A  Treatise  on  the  System  of  Justice  Adminis- 
tered in  Courts  of  Chancery.  By  George  Tucker  Bispham.  Second 
Edition.     Philadelphia :    Kay  &  Brother.     1878. 

The  character  of  this  work  is  very  well  expressed  in  its  title-page. 
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It  is  a  treatise  in  the  true  sense,  and  its  treatment  of  the  subject 
of  equity  consists  in  a  succinct  explanation  of  the  principles  upo& 
which  the  system  is  based.     To  take  up  this  subject  for  considera- 
tion, with  the  intent  to  confine  one's  work  to  an  elucidation  of 
fundamental  principles  within  the  compass  of  one  volume,  is  to 
prescribe  to  one's  self  the  rendition  of  a  great  service  to  the  legal 
profession.     We  have  no  other  work  on  the  subject  which  fills  the 
same  place.     It  is  more  than  a  compendium,  yet  it  is  comprised 
within  the  space  of  600  pages.     This  furnishes  a  striking  contrast 
to   the   two    ponderous  tomes  of  Mr.   Justice  Story's    work  oc 
Equity  Jurisprudence,  as  presented  in  the  late  annotated  editions. 
Yet  the  contrast  argues  nothing  against  the  completeness  or  value 
of  Mr.  Bispham's  work.     Story  considered  and  treated  the  subject 
from  the  standpoint  of  the  equity  jurisdiction;  he  classified  this 
jurisdiction  as  concurrent,  exclusive,  and  auxiliary;  and,   further 
dividing  it  topically,  according  to  the  different  subjects  of  litiga- 
tion, he  elucidated  fully  the  dealings  of  equity  in  each  of  these 
subdivisions,  with  the  question  of  jurisdiction  in  the  foregrcMind. 
That  great  work  can  never  be  displaced  or  grow  little.     Nor  can 
its  influence  or  usefulness  be  at  all  impaired  by  any  favor  which  the 
work  now  before  us  may  be  accorded.     So  vast  a  subject  as  that  of 
our  modem  **  Equity,"  whose  very  definition  is  as  yet,  p>erhapsy  in 
dispute,  may  well  have  many  phases,  and  demand  varied  treatment 
from  text -writers.     A  complete  summary,  in  one  volume,   of  the 
elementary  principles  of  the  science  will  find  an  assured  place  as 
the  vade-mecum  of  the  student   and   the   ready  reference  of    the 
practitioner  in  all  a  priori  investigations.     Time  and  experience 
can  alone  prove  the  claim  of  Mr.  Bispham's  work  to  such  a  leading 
position,  and  any  attempt  to  assign  to  it  its  exact  rank  before  it  has 
been  more  fully  tested  by  the  profession  would,  we  fear,  be  prema- 
ture.    We  acknowledge,  however,  a  very  decided  bias  in  its  favor. 
Mr.  Bispham's  classification  of  the  subject  is  that  proposed  by 
Mr.  Spence,  viz.,   Equitable  Titles,  Equitable  Rights,  and  Equita- 
ble Remedies.     That  is  to  say,  keeping  in  view  the  cardinal  fact 
that  equity  supplements  the  law  and  ameliorates  its  harshness,  we 
find  class  first  embracing  those  cases  in  which  courts  of  common 
law  do  not  recognize  any  title ;  class  second,  those  in  which  they 
do  not  recognize  a  right;  and,  class  third,  those  in  which  the  legal 
remedy  is  deficient  or  wanting;  in  each  of  which  classes  equity 
supplies  that  which  the  law  wholly  fails  to  furnish.     But  Mr.  Spence 
did  little  more  than  to  suggest  this  classification.     Mr.  Bispham 
has  adopted  it,  and  applying  it  with  all  the  faith  of  an  earnest  be- 
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liever  in  its  correctness  and  exactness,  he  has  constructed  his 
work  upon  it  as  a  basis.  Thus,  under  the  head  of  "Equitable 
Titles  "  are  chapters  explanatory  of  the  different  varieties  of  trusts, 
of  mortgages,  and  of  equitable  assignments ;  in  dealing  with  all 
which,  equity  began  to  furnish  relief  by  first  of  all  recognizing  a 
title  in  the  litigant  unknown  to  the  law.  "Equitable  Rights*' 
leads  to  a  discussion  of  the  several,  topics  of  Accident  and  Mistake, 
Fraud,  Notice,  Equitable  Estoppel,  Liens,  Conversion,  and  Ad- 
justment and  Marshalling  of  Claims,  in  all  which  the  action  of 
equity  is  directly  and  mainly  upon  the  rights  of  the  parties  liti- 
gant. And  under  the  class  of  "Equitable  Remedies'*  we  find 
discussed  Injunction,  Specific  Performance,  Reformation,  Rescis- 
sion, Account,  Discovery,  and  other  matters  of  practice,  which 
suggest  at  once  that  the  specific  office  of  equity  therein  is  to  fur- 
nish neither  the  title  nor  the  right,  but  only  the  means  of  protect- 
ing them.  Each  of  these  various  sub-topics  receives  sufficient 
treatment  to  show  plainly  its  fundamental  principles,  the  statements 
of  the  text  being  supported  by  citations  from  authorities  selected 
out  of  a  great  mass  of  available  decisions,  with  frequent  references 
to  other  text-writers.  The  analysis  suggested  by  Mr.  Spence  is 
thus,  in  the  construction  of  this  treatise,  carefully  applied  and 
logically  enforced.  The  result  is  a  work  of  symmetry  and  finish, 
no  less  than  of  use. 

This  analysis  of  the  subject  has  been  criticised  as  "  more  plausi- 
ble and  superficial  than  logical  and  satisfactory,"  on  the  ground 
that  the  first  head  of  equitable  titles  is  involved  in  the  second  of 
equitable  rights,  and  both  these  are  again  involved  in  the  question 
of  equitable  remedies,  "because  equitable  titles  and  rights  only 
exist  as  recognized  by  the  remedies  which  the  courts  of  chancery 
afford."  We  think  this  criticism  in  itself  merely  plausible  and 
superficial.  It  may  be  true  that,  in  many  instances,  the  work  of 
equity  in  supplementing  the  law  commenced,  in  order  of  time, 
with  the  application  of  a  new  and  more  complete  remedy  in  lieu  of 
the  imperfect  legal  one.  In  respect  to  mortgages,  it  was  once  held 
that  the  equity  of  redemption  was  merely  a  right,  whereas  it  is 
now  generally  conceded  to  rise  to  the  dignity  of  an  estate  or  a  title. 
But  the  subject  cannot  be  comprehended  by  obscuring  its  historical 
aspects  only.  As  in  many  other  branches  of  the  law,  that  principle 
which  was  last  recognized  in  order  of  time  may  come  later  to  be 
assigned  to  the  first  position  in  respect  of  dignity  and  importance, 
VOL.  4,  NO.  5— 5 1 
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and  tnce  versa.  The  principle  that  the  mortgageor's  equity  of  re- 
demption is  a  title  is  no  less  the  leading  and  dominant  one  in  ocr 
consideration  of  the  subject  of  mortgages  because  it  was  not  a: 
first  seen  by  men  to  be  such,  or  because  the  equitable  title  is,  is 
practice^  involved  with  the  equitable  right  in  the  equitable  remedy. 
Whatever  the  historical  view  may  be,  the  logical  view  is  plain,  that 
the  equitable  right  arises  as  a  corollary  to  the  equitable  title,  and 
that  the  equitable  remedy  is  the  ultimate  means  afforded  bj 
equity  for  the  protection  and  enforcement  of  the  right  when  neces- 
sary. The  same  remarks  apply  to  equitable  assignments,  the  trea:- 
ment  of  which  subject  by  Mr.  Bispham  may  be  referred  to  as  par- 
ticularly clear  and  succinct.  So  in  cases  of  fraud,  notably  in  those 
where  fraud  is  presumed  from  the  relations  of  the  parties ;  and,  in 
conveyances  fraudulent  as  to  third  persons,  there  are  many  in- 
stances in  which  the  interference  of  equity,  applying  logically  aiHi 
principally  to  the  rights  of  the  aggrieved  party,  gives  him  a  remedy, 
where  at  law  he  would  be  remediless.  Involved  together  as  the 
right  and  the  remedy  here  are,  still  it  seems  impossible  to  overlook 
the  fact  that,  in  order  of  importance,  the  right  of  the  party  is  the 
first  and  especial  care  of  equity,  in  these  as  well  as  in  many  other 
similar  cases.  And  just  as  the  law  is  now  clearly  seen  to  be,  so  we 
must  deem  it  to  have  always  been  fundamentally,  however  slow  we 
may  have  been  to  apprehend  and  understand  its  principles.  The 
analysis  adopted  by  Mr.  Bispham  strikes  us  as  unquestionably  cor- 
rect, and  such,  we  think,  will  be  the  verdict  of  the  profession. 

Such  a  work  as  this  may  well  go  hand  in  hand  with  that  of  Story, 
both  in  the  student's  cloister  and  in  the  crowded  forum.  Indeed, 
we  think  it  entitled  to  the  first  reading  of  the  student,  when  he 
comes  to  give  special  attention  to  the  subject  of  equity.  As  an 
introduction  to  Story's  general  treatise,  and  to  the  special  treatises 
of  others  on  particular  branches  of  equity  jurisprudence,  it  shoulJ 
be  placed  in  the  hands  of  every  student  who  aims  at  a  preparation 
for  active  practice. 

The  second  edition  of  this  work  is  increased  somewhat  over  the 
dimensions  of  the  first,  by  the  addition  of  new  matter  to  the  chapters 
on  *'  Maxims  in  Equity,"  "  Equitable  Assignments,"  and  "Notice." 
This  new  matter  is,  in  many  instances,  drawn  from  late  decisions, 
though  we  observe  that  much  in  the  chapter  on  "Notice"  has 
been  revised  and  rewritten,  and  that  a  new  definition  of  "  Notice  " 
is  given.     But  the  arrangement  and  numeration  of  sections  in  the 
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former  edition  are  presented  in  this ;  so  the  work  remains  substan- 
tially the  same,  and  no  confusion  of  citations  will  result,  provided 
references  are  made  to  the  sections,  as  should  always  be  done  in  a 
work  so  divided.  J.  O.  P. 

The  American  Deosions.  Containing  all  the  Cases  of  general  Value  and 
Authority  decided  in  the  Courts  of  the  several  States,  from  the  earliest 
Issue  of  the  State  Reports  to  the  Year  1869.  Compiled  and  annotated  by 
John  Proffatt,  LL.  B.,  Author  of  "A  Treatise  on  Jury  Trial,"  etc.  San 
Francisco:  A.  L.  Bancroft  &  Co.     1878.     Vols.  3,  4,  5. 

In  former  numbers  of  this  Review  we  have  criticised  at  length 
the  plan  upon  which  this  work  is  being  executed.  We  thought  that 
a  proper  foundation  for  a  great  series  of  selected  cases  of  this  kind 
would  be  a  complete  index  of  American  case  and  statute  law ;  that 
without  such  an  index  no  editor,  however  great  his  experience  and 
wide  his  information,  could  hope  to  select  his  cases  with  the  requi- 
site judgment,  and  to  supply  them  with  notes  sufficiently  useful. 
We  thought,  at  least,  that  a  concordance  of  citations  of  cases,  em- 
bracing all  the  American,  and  possibly  all  the  British,  decisions, 
constructed  on  a  plan  similar  to  Desty's  Federal  Citations,  — which, 
by  the  way,  is  one  of  the  most  useful  books  which  have  been  pub- 
lished for  many  a  day,  — would  be  necessary  to  enable  the  judicious 
editor  to  see  at  a  glance  the  manner  in  which  the  cases  had  been 
treated  by  the  courts  in  subsequent  decisions.  Such  a  concord- 
ance would  have  been  of  the  very  greatest  value  to  the  practitioner, 
and  would  have  guarded  the  editor  against  frequent  error. 

Turning,  for  instance,  to  the  fourth  volume  of  this  series,  page 
80,  we  find  the  case  of  Andover  Turnpike  Coihpany  v.  Gould,  de- 
cided in  the  Supreme  Judicial  Court  of  Massachusetts  in  1809,  and 
reported  in  6  Mass.  40.  The  apt  head-note  is  as  follows :  "No  ac- 
tion lies  against  members  of  a  corporation  to  recover  assessments 
by  the  mere  fact  of  a  subscription  for  shares,  when  there  is  no 
agreement  to  pay  such  assessments;  and  the  only  remedy  for  the 
corporation  is  the  sale  of  the  delinquent  shares,  pursuant  to  the  stat- 
ute." Again,  in  the  fifth  volume,  at  page  81,  we  find  the  case  of 
The  New  Bedford  Turnpike  Corporation  v.  Adams,  decided  by 
the  same  court  in  181 1,  and  reported  in  8  Mass.  138.  The  judi- 
cious editor  informs  us  that  the  point  decided  was  that  ''an  en- 
gagement to  take  a  certain  number  of  shares  in  the  turnpike  by 
a  subscriber  will  not  support  an  action  against  him,  on  behalf  of  the 
corporation,  to  recover  the  assessments  laid  for  making  the  turn- 
pike."    N©  note  is  appended  to  either  of  these  cases,  but  counsel 
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in  the  latter  case  cited  the  former.    Now,  a  concordance  of  citatioos, 
which  we  have  suggested,  would  have  informed  the    editor  that 
neither  of  these  cases  states  correctly  the   law  of  this  countr}'. 
We  presume  no  lawyer  acquainted  with  the  subject  would  have  the 
hardihood  to  read  either  of  them  to  a  court  of  justice  as  express- 
ing the  existing  law.     Indeed,  we  find  in  one  of  the  very  books  be- 
fore us  (Vol.  5,  page  638)  a  contrary  decision  in  the  oft-cited  case 
of  Instone  v.  Frankfort  Bridge  Company,  decided  by  the  Court  of 
Appeals  of  Kentucky  in  181 2,  and  reported  in  2  Bibb,  576,  the 
syllabus  of  which  runs  as  follows:  "The  mere  fact  of  a  subscrip- 
tion to  the  corporation  makes  the  subscriber  liable  for  the  amount 
of  his  subscription."     *     *     *     "  The  remedy  given  by  statute,  to 
sell  the  shares  of  a  delinquent  stockholder,  is  cumulative."     The 
note  to  this  case  refers  to  the  previous  case,  Andover  Turnpike 
Company   v.  Gould,    as   limiting  the  doctrine   here   laid    down. 
The  doctrine  of  the  Kentucky  case  is  the  settled  law  of  this  coun- 
try.    The  reasoning  upon  which  the  rule  proceeds  is  very  plain. 
If  I  send  a  written  order  to  a  merchant  for  the  delivery  of  certain 
goods,  the  law  implies  a  promise  on  my  part  that  I  will   [>ay  for 
them  ;  if  I  agree  to  take  certain  shares  of  stock  in  a  corporation, 
the  law  implies  the  same  promise,  and  no  express  promise  to  pay 
for  them  is  necessary,  either  in  law  or  in  sense.     Hartford,  etc., 
R.  Co.  V.  Kennedy,  12  Conn.  499 ;  Sagory  v.  Dubois,  3  Sandf.  Ch. 
466;  Union  T.  Co.  v.  Jenkins,  i  Caines  Cas.  380 ;  Goshen  T.  Co. 
V.  Huston,  9  Johns.  217;  Dutchess  Cotton  Mfg.  Co.  v.  Davis,  14 
Johns.  237;  Spear  v.  Crawford,  14  Wend.  20;  Highland  T.  Co.  v. 
McKean,  11  Johns.  98  ;  Strong  v.  Wheaton,  38  Barb.  616;  Burr  v. 
Wilcox,  22  N.  Y.  551 ;  Pickering  v.  Templeton,  2  Mo.  App.  424; 
Berne  v.  Catawba,  etc.,  R.  Co.  3  Ala.  660 ;  Upton   v.  Trebilcock, 
91  U.  S.  47;  Brigham  v.  Mead,  10  Allen,   21.5;  Buffalo  City  R. 
Co.  V.  Douglas,  14  N.  Y.  336;  Seymour  v.  Sturgess,  26  N.  Y.  134; 
Dayton  v.  Borst,  31  N.  Y.  435;  Renssellaer  County  v.  Barton,  16 
N.  Y.    457;    Hartford,   etc.,  R.  Co.    v.  Croswell,  5    Hill,  383; 
Northern  R.  Co.  v.  Miller,  10  Barb.  260 ;  Kennebeck,  etc.,  R.  Co. 
V.  Palmer,  34  Me.  366  ;  Cole  v.   Ryan,  52  Barb.  529  ;  Fry  v.  Lex- 
ington R.  Co.,  2  Mete.  (Ky.)  314;  Klein  v.  Alton  R.  Co.,  13 
111.514;  Barrett  V.  Alton  R.   Co.,  13  III.  504;  Selma  R.    Co.  v. 
Tipton,  5  Ala.  787 ;  Beene  v.  Catawba  R.  Co.,  13  Ala.  660. 

The  suggestions  made  by  us  as  to  the  foundation  necessary  for 
the  correct  prosecution  of  a  work  of  this  kind  were  met  by  the 
publishers  with  the  statement  that  our  plan  involved  an  immediate 
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outlay  of  money  altogether  too  great  to  be  compassed  by  private  en- 
terprise, and  that  it  had  been  previously  considered,  and  rejected 
for  this  reason.     We  incline  to  think  that  this  objection  is  well 
founded,  and  to  it,  therefore,  there  is  no  answer.     The  profession, 
not  being  able  to  get  a  work  on  the  best  plan  possible,  ought  to  be 
thankful  for  a  work  constructed  on  the  present  plan,  and  as  well 
done  as  this  is.     The  more  we  examine  these  books,  the  better,  on 
the  whole,  we  like  them.     We  have  turned  over  their  pages  again 
and  again,  in  search  of  something  to  criticise  in  the  way  of  the 
most  important  part  of  the  editor's  duty  —  the  selection  of  the 
cases.     Of  course,  we  have  not  been  able  to  examine  the  numerous 
volumes  from  which  these  cases  have  been  drawn,  to  note  the  na- 
ture and  value  of  the  cases  which  have  been  omitted ;  but  we  are, 
notwithstanding,  impressed  with  the  belief  that  the  selection  of 
cases  made  by  Mr.  Proffatt  is,  in  a  high  degree,  judicious.     The 
frequent  notes  which  his  industry  has  appended  to  the   cases  must 
also  prove  of  great  value  to  the  practitioner.     We  might  cite,  from 
the  books  before  us,  several  instances  of  quite  extensive  notes  well 
constructed.     The  note  to  Leonard  v.  Vredenburg,  volume  5,  page 
331,  relating  to  that  provision  of  the  statute  of  frauds  touching  an 
undertaking  to  pay  the  debt  of  another ;  that  to  Ewing  v.  Smith, 
on  page  589  of  the  same  volume,  on  the  subject  of  the  liability  of 
a  married  woman's  separate  estate  for  her  contracts;  that  to  Van 
Vechten  v.  Hopkins,  on  page  348  of  volume  4,  touching  the  law 
of  libel ;  that  to  Conn  v.  Moffitt,  on  page  403  of  the  same  volume, 
touching  the  grounds  of  an  action  for  seduction,  may  be  cited  as 
examples  of  this  kind.     The  numerous  collections  of  references  to 
other  decisions  appended  to  many  of   the  cases  here  collected, 
though  less  pretentious,  are  scarcely  less  useful  evidences  of  the 
editor's  diligence.     They  guide  the  brief-maker,  by  a  direct  road, 
to  the  sources  of  the  law  on  a  given  question,  and  save  him  the 
perplexity  and  uncertainty  of  searching  imperfect  indexes  of  indif- 
ferent text-books  or  ill-constructed  digests.     There  is  a  uniformity 
throughout  these  volumes,  in  the  construction  of  the  head-notes, 
which  shows  that  they  have  passed  under  the  revising  hand  of  the 
editor.     They  are  brief,  compact,  and  apt ;  they  leave  nothing  to 
be  desired.     The  size  of  type  is  a  size  smaller  than  that  ordinarily 
employed  in  the  printing  of  judicial  reports,  which  enables  the 
publishers  to  get  between  the  lids  of  each  volume,  of  average  size, 
an  amount  of  matter  considerably  greater  than   that   ordinarily 
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found  in  a  book  of  reports.     The  proof-reading  is  clean  ;  the  pa- 
per, the  press- work,  the  binding,  are  all  good. 

On  the  whole,  while  the  writer  sees  no  reason  to  change  his 
former  view  as  to  the  plan  on  which  this  work  is  being  constructed, 
he  feels  himself  considerably  warming  toward  the  enterprise.  He 
has  taken  these  books  to  his  residence,  and  has  found  them  of  con- 
siderable use  to  him  there ;  even  the  small  beginning  of  five  vol- 
umes being  a  little  library  in  itself.  He  cordially  advises  every 
practitioner  to  examine  carefully  the  merits  of  this  undertaking, 
and,  if  practicable,  to  extend  to  the  able  and  zealous  editor,  and 
to  the  enterprising  publishers,  the  encouragement  of  his  subscrip- 
tion. S.  D.  T. 

A  Treatise  on  the  Doctrines  of  Res  Adjudicata  and  Stare  Decisis.  By 
J.  C.  Wells,  author  of  "Questions  of  Law  and  Fact,"  "Instructions  to 
Juries  and  Bills  of  Exception."  "  Separate  Property  of  Married  Women," 
etc.     Des  Moines,  Iowa:  Mills  &  Co.     1878. 

The  profession  at  large  will  hardly  be  disposed  to  dissent  from 
Mr.  Wells'  prefatory  assertion  that  the  topics  embraced  within 
the  range  of  res  adjudicata  have  outgrown  the  limited  space 
hitherto  accorded  them  in  the  works  on  estoppel,  and  are  deserv- 
ing of  separate  and  exhaustive  treatment.  But  we  cannot  agree 
with  him  that  the  maxim  stare  decisis  has  attained,  or  ever  will 
attain,  such  importance  in  our  system  of  jurisprudence  as  to  render 
it  more  worthy  of  independent  treatment  than  many  other  of  the 
maxims  of  e very-day  application  in  the  courts  of  all  English- 
speaking  countries.  Indeed,  the  author's  treatment  of  the  latter 
topic  would  justify  our  dissent  from  his  theory  of  its  relative  im- 
portance, since  he  dismisses  it  with  a  brief  description,  embraced 
in  eighty  pages  of  matter,  composed  mainly  of  extracts  from  the 
opinions  of  the  courts. 

Of  the  subject  of  res  adjudicata,  which  constitutes  by  far  the 
larger  portion  of  his  work,  the  author  has  certainly  made  a  very 
satisfactory  analysis,  or  outline.  The  first  dozen  chapters  are  de- 
voted to  a  discussion  of  res  adjudicata  as  regards  parties,  and 
these  are  followed  by  chapters  embracing  the  subject  in  its  relation 
to  issues,  forms  of  action,  the  courts  adjudicating,  and  the  nature 
of  the  judgment.  While  the  difficulties  in  the  arrangement,  or 
analysis,  of  any  new  topic  in  legal  or  technical  literature  of  any 
kind  are  always  great,  Mr.  Wells  has  certainly  surmounted  them 
fairly,  and  we  may  accept  the  general  plan  of  his  work  as,  in  the 
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main,  satisfactory ;    we  wish  we  might  say  as  much  of  its  execu- 
tion. 

If  we  were  asked  to  indicate  the  chief  of  the  many  blemishes 
<lisclosed  by  a  careful  examination  of  the  volume  before  us,  it 
inrould  be  the  utter  lack  of  any  broad  generalization,  or  attempt  at  de- 
ducing general  principles  from  detailed  cases.  In  lieu  of  this,  we 
have  plentiful  extracts  from  the  opinions  of  the  judges,  strung  to- 
gether upon  just  enough  of  original  text  to  give  some  sort  of  cohe- 
sion to  the  mass,  with  here  and  there  an  effort  at  criticism  of  indi- 
vidual opinions ;  but  nowhere  do  we  find  that  species  of  induc- 
tive reasoning  and  generalization,  without  which  a  legal  treatise 
descends  to  the  level  of  a  mere  compilation  or  digest. 

Were  the  entire  range  of  judicial  decisions  culled  over,  prepara- 
tory to  this  sort  of  book-making,  it  would,  perhaps,  be  less  objec- 
tionable. But  what  shall  be  thought  of  an  author  who,  in  treating 
a  subject  of  such  purely  English  origin  as  the  doctrine  of  res 
adjudicata^  purposely  ignores  the  wealth  of  judicial  learning  con- 
tained in  the  English  reports,  and  confines  himself  wholly  to  the 
American  cases,  with  no  better  excuse  than  that  embodied  in  his 
preface  :  "  The  American  system  of  jurisprudence  has  acquired  suf- 
ficient consistency  to  stand  alone  in  general,  and  is  not  now,  as 
formerly,  in  leading-strings,  humbly  following,  without  question » 
the  authority  of  English  precedents  !  "  Starting  with  such  absurd 
canons  of  legal  authorship,  one  need  not  be  surprised  that  the 
treatment  of  his  subject  is,  to  use  the  author's  own  words,  in  his 
charming  and  ingenuous  preface,  only  ''partially  exhaustive," 
whatever  that  may  be. 

The  problem  proposed  by  Mr.  Wells  seems  to  have  been,  in  a 
certain  sense,  mathematical :  given  the  elements  of  a  set  of  Ameri- 
can reports,  scissors  and  paste-pot,  with  a  printer's  devil  shrieking 
for  copy ;  required  a  law-book  in  the  shortest  possible  period  of 
time.  And  right  well  does  he  seem  to  have  performed  this  task. 
We  wander  through  page  after  page  of  literal  extracts  from  reported 
opinions,  sometimes  apropos^  it  is  true,  to  the  topic  in  hand,  but 
without  classification,  cohesion,  or  intelligible  arrangement,  and 
we  search  in  vain  for  the  author.  With  his  half-penny-worth  of 
bread  Mr.  Wells  certainly  gives  us  an  intolerable  deal  of  sack. 
At  page  555  we  find  an  extract  from  an  opinion  running  through 
that  and  the  five  succeeding  pages.  At  page  587  begins  a  dissenting 
opinion  which  occupies  nine  pages,  and  these  are  but  types,  every- 
where reproduced,  of  the  author's  tendency  to  quotation.     Were 
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the  use  of  the  scissors  confined  to  the  opinions  of  the  courts,  it 
might  better  be  tolerated  ;  but  again  and  again  he  engrafts  upon  his 
work  whole  pages  of  the  reporter's  syllabi ;  and  at  page  311  wc 
find  an  extract  from  the  argument  of  counsel,  which  occupies  fear 
successive  pages  !  Such  slop-shop  work  is  simply  intolerable.  It 
is  best  characterized  by  Sheridan's  famous  epigram  :  "  You  shall 
see  a  beautiful  quarto  page,  where  a  neat  rivulet  of  text  shall  mean- 
der  through  a  meadow  of  margin." 

And  yet  the  fugitive  glimpses,  mere  dissolving  views,  of  the 
author  which  are  here  and  there  discernible  in  a  sort  of  legal 
mosaic  of  judge,  reporter,  and  counsel,  go  far  toward  reconciling 
us  to  his  "conspicuous  absence"  elsewhere.  Certainly  they 
stamp  with  truth  his  own  apologetic  words,  page  555,  where,  as 
introductory  to  an  extended  quotation,  he  says :  ^'  I  cannot  hope 
to  say  any  thing  as  well  myself,  and  my  dictum  would  not  be  author- 
itative at  most,  so  that  I  think  it  always  best  to  give  the  language 
of  a  court  when  available,  rather  than  regale  my  reader  with  any 
labored  disquisitions  of  my  own."  Like  the  Milwaukee  lawyer, 
who  modestly  conceded  that  he  stood  at  the  head  of  the  bar,  he 
certainly  ought  to  know. 

These  fragmentary  sketches  by  the  author,  sandwiched  here  and 
there  between  bulky  quotations,  usually  present  two  features  — 
cheap  wit  upon  the  one  hand  and  turgid  rhetoric  upon  the  other. 
As  specimens  of  the  former,  we  cite  (p.  529)  as  follows  :  **  After 
starting  out  with  this  breezy  introduction,  the  learned  justice  pro- 
ceeds, at  great  length,  to  exhibit  the  impropriety  of  the  garrulous 
adjudication  of  the  majority  of  the  judges  in  the  pending  case." 
Again  (p.  586) :  "In  response  to  this  formidable  bugle-call  there 
was  a  vigorous  dissent  entered,  by  way  of  a  preliminary  skir- 
mish, by  Justice  Miller,  a  citizen  of  the  state  whence  the  rejected 
decision  had  come  demanding  recognition."  Also  (p.  5):  "An 
amusing  case  arose  in  Maine,  where  certain  judgments  had  been 
obtained,  and  stood  unreversed,  and  the  defendant,  in  an  uncon- 
troUable  fit  of  frantic  vexation,  afterward  went  charging  around 
like  a  wounded  elephant  upon  all  he  could  find,  and  so  brought  an 
action  of  trespass  against  the  plaintiffs  then  living,  and  the  repre- 
sentatives of  those  who  had  died  since  the  judgment  had  been  ren- 
dered." *  »  *  <<  The  court  had  no  course  open  but  to  hold  that 
he  could  not  thus  indirectly  bring  on  a  reconsideration  of  the  causes 
he  had  failed  to  vacate  in  the  way  provided,  and  accordingly  to  set 
him  outside  to  cool.'^ 
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As  samples  of  his  fine  writing  we  note  the  following  (p.  544) : 
**  Conservatism  and  progress  should  be,  though  opposite,  yet  co- 
operative forces,  constantly  in  action,  like  the  centripetal  and  cen- 
trifugal forces  of  the  solar  systems  of  the  universe,  wherein,  through 
the  agency  of  these  combined  opposing  forces,  or  laws  of  nature, 
established  by  the  Creator  for  the  wisest  ends,  the  vast  complicated 
scheme  of  creation  proceeds  in  the  most  beautiful  order  and  ex- 
quisite harmony  !  "     The  exclamation  point  is  his  own,  and  stamps 
the  author's  recognition  of  the  fact  that  he  had  done  a  rather  clever 
and  neatly-turned  bit  of  writing.     Again  (p.  501):     •*!  would 
rather  believe  that  an  excess  of  jurisdiction  in  any  way  is  not  to 
be  enquired  after,  than  that  an  ingenious,  unprincipled  man  may, 
and  must,  be  allowed  to  practise  his  arts  on  helpless,  unsuspecting 
victims,  and  entangle  them  in  the  net  of  a  fraudulent  judgment, 
and  then  to  call  upon  the  courts  of  other  states  to  help  him  land 
them  for  the  purpose  of  plundering  them,  and  that,  in  such  case, 
the  courts  can  do  nothing  but  meekly  obey  the  imperious  behests, 
and  calmly  submit  to  assist  in  subverting  the  principles  of  justice 
and  of   public  policy !      Vice    has   too  many   facilities   now    to 
secure  its  triumphs,  without  our  throwing  up  as  a  bulwark  and  for- 
tification before  it  an   impregnable  conclusiveness  of  fraudulent 
judgments,  under  the  plea  of  comity  and  judicial  sanctity.     Surely, 
surely  there  is  no  such  principle  of  jurisprudence  as  would  require 
this  shocking  imbecility  of  right  and  equity!"     Just  so.     And 
"  this  eloquent  passage,'' adopting  the  author's  words  (p.  457)1  **as 
a  piece  of  moral  philosophy,  is  thoroughly  orthodox  and  sound  to 
the  core."     But  as  a  matter  of  law  it  is  quite  another  thing. 

The  book,  as  a  whole,  may  be  characterized  as  a  sort  of  olla 
podrida,  or  scrap-book,  in  which  is  jumbled  together  a  chaotic 
medley  of  odds  and  ends,  pertaining  in  some  degree,  it  is  true,  to  the 
subject  discussed,  but  so  inextricably  confused  and  confusing  as  to 
render  it  almost  valueless  as  a  legal  text-book.  The  function  of 
such  books,  if  any  they  have,  may  be  stated  in  his  own  words;  in- 
troductory to  chapter  24,  entitled,  '*  Miscellaneous  Points,"  etc., 
where  he  says  (p.  294):  "It  is  sometimes  expedient  to  pro- 
vide an  omnibus  chapter,  which  will  take  in  any  thing  offered,  indis- 
criminately, and  hold  all  together,  as  in  a  reservoir,  to  be  drawn 
out  of  as  desired."  But  we  forbear  further  comment  upon  such 
slovenly  book-making.  Honest  and  thorough  work  is  nowhere 
more  surely  and  quickly  appreciated  than  in  legal  authorship,  for 
lawyers  are  always  just,  and  often  generous,  in  their  estimates  of 
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legal  text-books.  But  Mr.  Wells  is  neither  honest  nor  thorough  in 
his  work.  And  if  he  has  nothing  better  than  this  remarkable  effb- 
sion  to  offer  us  in  the  future,  in  the  name  of  a  profession  scm 
burdened  with  many  books,  we  beg  him  to  consider  his  debt  to  the 
profession  as  fully  discharged. 
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Adjoixinq  Propbietors.  —  Pollution  of  natural  surface  streams  —  Lia- 
bility.—  An  action  will  lie  by  a  land-owner  througn  whose  land  runs  a 
natural  surface  stream  for  the  pollution  thereof  by  a  proprietor  farther  up  the 
stream.  —  Sanderson  v.  Pennsylvania  Coal  Co.,  Sup.  Ct.  Penn.,  Cent.  L.  J., 
Sept.  6,  p.  189;  Texas  L.  J.,  Oct.  2,  p.  104;  W.  N.  C,  Oct  8,  p.  97. 

See  NiOLiOENCE. 

Agency.  —  Payment  to  agent.  —  A  person  owing  money  to  an  agent,  and 
knowing  him  to  be  such,  must  pay  in  such  a  way  as  to  »cilitate  the  money's 
reaching  the  hands  of  the  principal.  He  cannot  pay  by  settlement  of  ac- 
counts between  himself  and  the  agent  —  Pearson  v.  Scott,  Eng.  High  Ct. 
Just  Ch.  Div.,  Alb.  L.  J.,  Sept  7,  p.  193. 


See  Banks  ;  Insurance. 


Appeal.  —  See  Federal  Courts. 

Attachment.-— />tfKrcry  6o»rf — Law  in  Arkansas. — The  giving  of  abend 
by  the  attachment  defendant,  in  order  to  retain  possession  of  the  property, 
under  the  Arkansas  Code,  does  not  prevent  him  from  traversing  the  grounds 
of  attachment  If  the  attachment  is  not  sustained,  the  plaintiff,  though  he 
recover  his  debt,  cannot  make  his  judgment  out  of  the  oond.  — Lehman  v. 
Berdin,  U.  S.  Cir.  Ct  East  Dis.  Ark.,  Cent  L.  J.,  Oct  4,  p.  269. 

See  Federal  Courts. 

Attorney- at-Law. —  Value  of  services  —  How  shovm. — The  value  of  the 
services  of  a  lawyer,  in  a  given  case,  may  be  shown  by  the  testimony  of 
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lawyers  as  to  the  value  of  services  of  counsel  under  circumstancea  of  genenl 
similarity  to  those  under  which  the  services  in  question  "were  rendervA— 
Thompson  v.  Boyle,  Sup.  Ct.  Penn.,  W.  N.  C,  Sept  26;  p.  86 :  Alb.  L  L 
Oct.  12,  p.  290. 

Bankruptcy.  —  See  Libn. 

Banks.  —  Banker  and  depositor — Payment  of  debt,  —  A  check  drawn  bj  i 
depositor  cannot  be  refused  as  a  payment  of  an  independent  debt  due  br  ths 
depositor  to  the  banker.  —  Sanback  v.  Seibert,  Sup.  Ct.  Penn-,  W.  >.  C= 
Sept  19,  p.  80. 

Collecting  agent  —  Payment  by  certified   check  —  SuspenHon — lyust-- 


A  bank  has  no  right,  as  collecting  agontj  to  receive  anything  but  mooer  fc 
payment  of  a  draft  sent  to  it  "for  collection  and  credit,"  and  takes  tbc  cheek 
of  the  drawee,  therefore,  at  its  peril.  Receiving  a  certified  cheek  does  not  ter- 
minate the  agency.  Money  received  on  such  certified  check  after  the  suspec- 
sion  of  the  collecting  bank  constitutes  a  trust  fund,  and,  as  sucU,  is  not  tc*  N- 
distributed  among  the  creditors  of  the  bank,  but  paid  in  full  to  the  drawer  oi 
the  draft.  —  Levi  v.  National  Bank  of  Missouri,  U.  S.  Cir.  Ct  £a&t  Dis.  3lc^ 
Cent  L.  J.,  Sept  27,  p.  249;  Alb.  L.  J.,  Sept  28,  p.  262;  Rep.,  Oct  16.  p. 
484 ;  C.  L.  N.,  Sept  21,  p.  7 ;  Texas  L.  J.,  Oct  23,  p.  loO. 

—  National  banks — Ultra  vires  —  Negotiable  paper.  —  The  endorser  of  » 
note  sued  upon  it  by  a  national  bank,  which  had  bought  it,  cannot  d^ez^ 
upon  the  ground  that  such  purchase  is  ultra  vires.  —  Nat  Pemberton  Btai 
V.  Porter,  Sup.  Jud.  Ct  Mass.,  Cent  L.  J.,  Oct  25,  p.  324 ;  Alb.  L.  J.,  Nor. 
9,  p.  367. 

—  See  Usury. 


Constitutional  Law. — Interstate  commerce  —  State  legislation, — A  rtat* 
law  requiring  a  carrier  who  runs  into  other  states  to  carry  colored  persons  in 
the  same  cabin  with  white  persons  is  unconstitutional,  as  interfering-  with  tbe 
right  of  Congress  to  regulate  interstate  commerce. — Hall  v.  De  Cuir,  U.  S. 
Sup.  Ct,  Rep.,  Oct  2,  p.  417. 

Interstate  commerce  —  Transportation  of  game.  —  A  law  prohibiting  tb? 


exportation  of  game  from  the  state  is  unconstitutional. — The  State  v.  Ssios- 
ders,  Sup.  Ct  Kan.,  Texas  L.  J.,  Sept  18,  p.  72. 

Repeal  —  Exemption  —  Habeas  corpus.  —  Where  a  person  had  served  seven 


years  as  fire-warden,  and  thus  acquired  an  exemption  from  jury  duty,  a  $ub- 
seouent  exercise  of  the  reserved  right  to  repeal  this  law  by  tllie  L^islaton 
will  not  take  away  the  exemption.  If  such  a  person  is  committed  for  coit- 
tempt  for  refusal  to  serve  as  juror,  habeas  corpus  is  not  the  appropriit^ 
remedy.  He  should  be  discharged  under  the  terms  of  the  statute,  ^x  partf 
Goodin,  Sup.  Ct  Mo.,  Oct  25,  p.  327 ;  C.  L.  N.,  Nov.  2,  p.  50. 

Retroactive  legislation.  —  In  the  absence  of  a  constitutional    inhibitioiL 


the  Legislature  may  enact  laws  which  reach  back  to,  and  change  or  modifr 
the  effect  of,  prior  transactions.  —  United  States  Mortgage  Co.  v.  Gross,  Cent 
L.  J.,  Sept  20,  p.  226. 

Taxation  —  Insurance  companies.  —  A  state  law  imposing  a  tax  upon  the 


gross  receipts  of  an  insurance  company  chartered  by  such  state  is  not  in- 
valid under  the  Constitution  of  the  United  States,  although  it  applies  to  busi- 
ness done  by  the  company  in  other  states.  —  Insurance  Cempany  of  North 
America  v.  The  Commonwealth,  Alb.  L.  J.,  Sept  28,  p.  256;  TexMs  L.  J^ 
Oct  16,  p.  188. 

—  See  CoBPOBATioNS ;  Damages  ;  Hohestsad. 


Contracts.  —  Covenant  to  pay  off  mortgage  —  Release.  —  A  covenant  bv  tbe 
grantee  in  a  conveyance  to  pay  off  the  mortage  debt  is  a  personal  liaSilitr 
to  the  mortgagee,  and  the  ^^rantor  cannot  release  it  after  it  has  become  knovn 
to  the  mortgagee.  —  Whitmg  v.  Gearty,  Sup.  Ct  N.  Y.,  1st  Dept,  Cent  Ix 
J.,  Oct  18,  p.  307. 
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Interpretation  —  Of  corporations  —  Note  by  the  directors,  —  A  note  that 

T^ads,  "The  directors  of,*^  etc.,  "promise  to  pay,"  etc.,  and  is  signed  by  the 
<lirector8,  is  the  note  of  the  corporation,  and  not  that  of  the  individuals  who 
signed  it.  An  ambiguous  and  indefinite  contract  will  receive  that  interpre- 
tation which  the  parties  have  bv  their  conduct  given  it.  —  Aimen  v.  Harain, 
Sup.  Ct  Ind.,  Cent.  L.  J.,  Oct.*  18,  p.  806. 

See  OoMYEYANCES ;  Corporations  ;  Decedents*  Estates  ;  Insurance  ; 

XxFANTs ;  Landlord  and  Tenant  ;  Marriage  ;  Mortgage. 

^'ONVEYANCE. — Deed  absolute  with  defeasance  —  Cancellation. — If,  at  the 
time  of  the  execution  of  a  deed,  absolute  on  its  face,  a  defeasance  is  exe- 
cuted and  delivered  by  the  grantee,  cancellation  of  the  defeasance  upon 
aneement,  by  a  new  consideration,  renders  the  deed  absolute  and  discharged 
or  all  conditions.  —  Wilson  v.  Carpenter,  Sup.  Ct.  Ind.,  Cent  L.  J.,  Nov.  8, 
p.  867. 

Deed — Construction  —  Reservation,  —  The  rule  that  a  deed  must  be  con- 


strued most  strongly  against  the  grantor  applies  with  special  force  to  a 
reservation  or  restriction  therein  contained.  —  Klaer  v.  Ridgway,  Sup.  Ct. 
Penn.,  W.  N.  C,  Oct  10,  p.  113. 

—  See  Contracts;  Landlord  and  Tenant ;  Married  Women ;  Mort- 


QA.OE. 

OoRPORATiONS.  —  Constitutional  law — Alteration  and  amendment  of  charter. 
—  The  charter  of  a  corporation  formed  by  the  consolidation  of  two  com- 
panies after  the  adoption  of  a  constitutional  provision  that  "no  special 
privileges  or  immunities  shall  ever  be  granted  that  may  not  be  altered,  re- 
voked, or  repealed  by  the  General  Assembly,"  is  subject  to  such  alteration 
and  amendment  —  Shields  v.  The  State  of  Ohio,  U.  Si.  Sup.  Ct,  Rep.,  Sept. 
11,  p.  321. 

Consolidation  of  railway  companies  —  Subscj'iption   to   capital  stock. — 


The  right  granted  by  charter  to  a  railway  corporation  to  receive  municipal 
subscription  to  its  capital  stock  passes  upon  its  consolidation  with  another 
company.  —  Lewis  v.  City  of  Clarendon,  U.  S.  Cir.  Ct,  Cent  L.  J.,  Oct. 
11,  p.  2^7. 

Creation  —  Filing  certificate.  —  The  filing  of  a  proper  certificate  of  in- 


corporation in  the  oflSce  of  the  county  clerk,  under  the  general  law  of  New 
York,  constitutes  those  filing  it  a  corporation  as  to  those  dealing  with  them 
at»  such.  The  duplicate  certificate  to  be  filed  in  the  office  of  the  secretary  of 
state  is  unnecessary.  —  Kaisbeck  v.  Desterreicher,  N.  Y.  Ct  Cora.  PI.,  Alb.  L. 
J.,  Sept  14,  p.  211. 

Foreign  seroice  of  process.  —  A  foreign  corporation  transacting  business 


in  a  state  may  be  estopped  by  the  legislation  of  that  state  from  pleading 
that  it  is  not  an  inhabitiuit  or  is  not  lound  in  that  state  for  service  of  proc- 
ess.—  Albright  V.  Empire  Transp.  Co.,  Alb.  L.  J.,  Oct  19,  p.  313. 

Foreign    corporation  —  Real  estate.  —  The  rule  in  Illinois  that   foreign 


corporations  cannot  purchase  and  hold  real  property  does  not  apply  to  cor- 
porations created  for  the  purpose  of  loaning  money  on  real  estate  security. — 
U.  S.  Mortgage  Co.  v.  (iross,  Sup.  Ct  111.,  Cent  L.  J.,  Sept  20,  p.  226. 

Special   charter  —  Increase  of  capital  stock,  —  An    increase   of  capital 


stock  of  an  insurance  company  whicn  had  been  operating  under  a  special 
charter,  made  in  accordance  with  the  provisions  of  tne  general  insurance  law, 
is  in  eflTect  a  new  incorporation,  and  renders  all  the  stockholders  assenting  to 
it  subject  to  the  additional  liabilities  imposed  by  the  general  law. —  Tibbals 
V.  Libby,  Sup.  Ct  111.,  Cent  L.  J.,  Sept  6,  p.  184. 


See  Contracts ;  Estoppel;  Munioipal  Bonds;  Municipal  Corpora- 


tions ;  Railroads  ;  Stockholders. 

Co-ten AN('Y.  —  Conversion  of  products  by  one  co-tenant.  —  No  action  will  lie 
by  one  co-tenant  against  another  for  an  appropriation  of  the  product  of  the 
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land  to  hU  oum  tise,  in  the  absence  of  a  contract,  or  some  exclusion  of  ihz 

Slaintiff  from  enjoyment  of  the  property.  In  sucb  a  case  taxes  paid  1>  j  sg^ 
ofendant  on  the  whole  estate,  even  without  the  request  of  plaintiff,  maj  W 
allowed  to  offset  the  claim.  —  Kean  v.  Connolly,  Sup.  Ct  Minn.,  Gent.  Ll  J^ 
Sept  6,  p.  186;  Alb.  L.  J.,  Oct.  12,  p.  288;  Rep.,  Oct  9,  p.  463. 

Criminal  Law.  —  Burglary  —  Intent  —  P.,  being  requested  hj  the  priaoner  to 
enter  a  certain  building  and  steal  a  sum  of  money  and  divide  it  betwf^i 
them,  informed  the  sheriff,  and  was  advised  to  cany  out  the  plan,  mart 
the  money,  and  divide  it,  so  as  to  entrap  the  prisoner.  He  did  so.  Held^ 
there  was  no  felonious  intent  in  his  entering  the  building,  and,  therefore,  ao 
crime  committed.  The  prisoner,  therefore,  was  not  accessory,  and  could  not 
be  convicted.  —  The  People  v.  Collins,  Alb.  L.  J.,  Oct  5,  p.  271 ;  Texas  L. 
J.,  Oct  16,  p.  129. 

Evidence.  —  The  law  permitting  defendants  in  criminal  cases  to  testify  h. 

their  own  behalf  has  not  so  far  altered  the  common  law  as  to  permit  a  wife 
to  testify  in  her  husband's  behalf.  —  Gibson  v.  The  Commonwealth,  Sup.  Ci 
Penn.,  Texas  L.  J.,  Sept  11,  p.  58. 

Joint  indictment —  Challenges.  — Two  defendants.  Jointly  indicted,  haye  t 

riffht,  in  a  joint  trial,  each  to  the  statutory  allowance  or  peremptory  challenges 
ofjurors,  and  the  State  cannot  compel  them  to  unite  their  challenges.  Cruce 
y.  The  State,  Sup.  Ct  Ga.,  Texas  L.  J.,  Sept  18,  p.  65. 

Rewards  —  Powers  of  county  officials,  —  County  authorities  have  no  power 

to  offer  a  reward  for  tne  apprehension  of  criminals.  But  they  may  offer  a 
reward  for  the  recovery  of  county  funds  stolen  from  the  treasury,  ti  a  part 
of  the  money  is  recovered  a  pro  rata  only  is  due.  —  Hawks  v.* Marion  Co.. 
Sup.  Ct  Iowa,  Cent  L.  J.,  Sept  18,  p.  2(M. 

Verdict —  Separation  of  jury  —  Oral  verdict,  —  In  criminal  casea,  other 

than  capital,  the  jury  may,  should  they  agree  upon  a  verdict  during  the  ad- 
journment of  the  court  sign  and  seal  up  their  finding,  and  come  in  and  affiriD 
it  at  the  next  opening  of  the  court;  but  such  verdict  to  be  legal  and  effectu&L 
must  be  orally  and  publicly  stated  by  the  foreman  in  open  court  —  Th« 
Common  weal  tn  v.  Tobin,  {5up.  Jud.  Ct  Mass.,  Cent  L.  J.,  Oct  4,  p.  265: 
Alb.  L.  J.,  Oct  12,  p.  291. 

See  Pedkral  Courts  ;  Infant. 


Damages. — Constitutionality  of  exemplary  damages,  —  Exemplary  damages 
for  a  tort  which  is  also  punishable  as  a  crime  are  not  unconstit-uUonal,  as 
subjecting  a  party  to  punishment  twice  for  the  same  offence.  Brown  \. 
Swineford,  Sup.  Ot  Wis.,  Cent  L.  J.,  Sept  18,  p.  208. 

Personal  injury — Physical  suffering,  — In  an  action  for  personal  Injuries, 

damages  may  be  ffiven  where  there  is  no  other  injury  than  physical  suffer- 
ing. Morean  v.  Illinois,  etc..  Bridge  Co.,  Hagan's  Petition,  U.'  S.  Cir.  Ct, 
East  Dis.  Mo.,  Cent  L.  J.,  Oct  18,  p.  311. 

Prospective  daynages  recoverable.  —  Prospective  damages  to  buildings  by 

ruining  operations  may  be  recovered.  —  Lamb  y.  Walker,  High  Ct  Just  <j 
B.  Div.,  C.  L.  N.,  Sept  14,  p.  439. 

See  Adjoining  Proprietors  ;  Negligence  ;  Slander. 

Decedents'  Estates.  —  Distribution — Advancem^it — Life  policy. — A  life 
policy,  payable  to  a  child  of  the  intestate,  should,  in  the  distribution  of  the 
estate,  be  considered  an  advancement  of  the  value  of  the  policy  at  the  death 
of  the  intestate.  —  Rickenbacker  v.  Zimmerman,  Sup.  Ct  S^  C,  C.  L.  N., 
Sept  21,  p.  8. 

Services  rendered    decedent  —  Promised  remuneration, — Claims  against 

decedents'  estates  for  services  rendered  during  decedent's  lifetime,  resting  on 
parol  evidence  of  declarations  by  decedent  that  he  would  remunerate  tnero 
at  his  death,  are  dangerous,  anci  not  to  be  favored  by  the  courts.  —  Pollock 
V.  Ray,  Sup.  Ct  Penn.,  W.  N.  C ,  Sept  12,  p.  59. 
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See  Fedbral  Courts  ;  Homxstxad  :  Nuncupative  Will  ;  Will, 

DrvoBCJK.  —  Bond  for  alimony  — Jurisdiction,  —  The  court  granting  a  divorce 
has  a  discretionary  control  of  an  action  on  a  bond  given  Tor  alimony.  No 
such  action  can  be  brought  in  any  other  court  without  the  consent  of  the 
divorce  court.  —  Guenther  v.  Jacobs,  Sup.  Ct  Wis.,  C.  L.  N.,  Sept  21,  p.  1. 

Estoppel,  —  Municipal  corporation  —  Subaeription  to  railway  stock.  —  A  city 
liaving  subscribed  to  the  capital  stock  of  a  railway  company  founded  by  the 
consolidation  of  two  or  more  companies,  and  issued  its  bonds  in  payment 
of  such  subscription,  is  estopped  in  a  suit  on  the  bonds  to  deny  the  cor- 
porate existence  of  the  company  so  formed,  or  the  validity  of  the  proceed- 
ings for  consolidation.  Lewis  v.  City  of  Clarendon,  U.  S.  Cir.  Ct.  East 
I>S.  Ark.,  Cent  L.  J.,  Oct  11,  p.  287. 

See  Insurance  ;  Stockholders. 

EvTDENCE. — Partnership  paper, — In  an  action  on  partnership  paper  given 
mala  fides,  but  binding  on  one  partner,  evidence  is  admissible  to  exonerate 
the  other  partner. — Freeman  v.  Ellison,  Sup.  Ct  Mich.,  Sept  14,  p.  210. 

See  Attorney- AT-LAW ;  Criminal  Law  ;  Limitations  ;  Will. 


EicsMPTiON. —  Use  by  head  of  family,  — A  statute  exempting  certain  articles 
from  execution  when  *'  used  by  the  debtor  in  obtaining  the  support  of  his 
family,"  will  be  construed  to  apply  to  those  articles  when  used  oy  another 
partv  who  shares  with  the  debtor  the  profit  of  their  use. — Wasbburn  v. 
Goo^heart,  Sup.  Ct  111.,  Cent  L.  J.,  Sept  27,  p.  248 ;  Texas  L.  J.,  Oct  23, 
p.  158. 

FsDERAL  Courts.  —  Attachment  —  State  laws.  —  The  Circuit  Courts  of  the 
United  States  will  give  effect  to  the  attachment  laws  of  the  state,  and  are 
bound  by  the  construction  placed  upon  thorn  by  the  Supreme  Court  of  the 
state.  — Lehman  v.  Berdin,  U.  S.  Cir.  Ct  East  Dis.  Ark.,  Cent  L.  J.,  Oct. 
4.  p.  269. 

Conflict  of  authority,  —  Where  there  is  a  conflict  of  authority  between 


the  Supreme  Court  of  the  United  States  and  the  Supreme  Court  of  a  state 
as  to  the  construction  of  a  state  statute,  a  Federal  court  will  follow  a  prior 
decision  of  the  United  States  Supreme  Court,  rather  than  a  later  state  deci- 
sion.— Westerman  v.  Cape  Girardeau  Co.,  U.  S.  Cir.  Ct  East  Dis.  Mo., 
Cent  L.  fj.,  Nov.  1,  p.  353. 

Jurisdiction  on  appeal — Amount  in  controversy. — Where  the  judgment 


in  the  Circuit  Court  is  less  than  $5,000,  no  writ  of  error  to  the  Supreme 
Court  will  lie.  —  Mayor  v.  Evans,  U.  S.  Sup.  Ct,  Cent  L.  J.,  Sept.  7,  p.  408. 

—  Jurisdiction  —  Matters  of  probate,  —  A  Federal  court  has  no  jurisdiction 
in  proceeding  to  establish  a  will.  —  Re  Frazer,  U.  S.  Cir.  Ct  East  Dis. 
Mich.,  Cent  L.  J.,  Sept  20,  p.  227. 

—  Reconstruction  of  the  statute  —  Removal  of  causes. —  An  application  for 
the  removal  of  a  cause  cannot  be  made  to  an  appellate  court  The  word 
"part}' "  in  the  act  of  1875  is  collective,  and  means  all  the  plaintiffs  and  all 
the  defendants ;  all  on  each  side  must  be  **  citizens  of  different  states ''  from 
those  on  the  other  side.  —  Re  Frazier,  U.  S.  Cir.  Ct.  East  Dis.  Mich.,  Cent 
L.  J.,  Sept  20,  p.  227 ;  Alb.  L.  J.,  Nov.  2,  p.  353 ;  Rep.,  Sept  18,  p.  357. 

—  Removal  of  causes  —  Indicted  Federal  officer.  —  The  law  providing  for  the 
removal  to  the  Federal  courts  of  criminal  prosecutions  agamst  Federal  offi- 
cers is  not  unconstitutional.  The  provision  applies,  also,  to  a  Federal  officer 
indicted  for  murder,  if  the  act  was  done  under  color  of  the  United  States 
revenue  laws.  —  Findley  v.  Satterfleld,  U.  S.  Cir.  Ct  North.  Dis.  Ga.,  Cent 
L.  J.,  Nov.  8,  p.  365. 

— '  Time  of  application  —  Jurisdiction  —  Rem^oval  of  causes,  —  Application 
for  the  removal  of  the  cause  must  be  made  at  or  before  the  term  could  be 
first  tried,  and  before  the  trial  thereof.    It  is  for  the  Federal,  and  not  the  state, 
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court  to  determine  whether  the  cause  is  a  proper  one  for  removal  under  the 
statute.  If  the  real  controversy  lies  between  parties  of  different  states,  i: 
matters  not  that  some  of  the  formal  parties  are  resident  in  the  same  state  &■ 
some  of  the  opposing  parties.  —  Tavlor  v.  Rockefeller,  U.  S.  Cir.  Ct.  Wt-it. 
Dis.  Penn.,  Cent  L.  J.,  Nov.  1,  p.  2^9. 

Fixtures.  —  Landlord  and  tenant  — New  lease.  —  A  tenant  remaining  in  pc'r- 
session  under  a  new  lease,  which  says  nothing  about  trade  fixtures  which 
were  reserved  to  him  in  the  old  lease,  has  no  right  to  remove  sucb  fixture? 
during  his  second  term,  to  remove  such  fixtures  put  in  and  not  removM 
during  his  first  term,  although  the  first  lease  reserved  them  to  him.  — Watri-s 
V.  First  National  Bank,  Sup.  Jud.  Ct  Mass.,  Cent.  L.  J.,  Sept.  13,  p.  2'>': 
Alb.  L.  J.,  Nov.  2,  p.  361. 

Forfeitures.  —  Benevolent  associations  —  Non-payment  of  dues.  —  Forfeit- 
ures will  not  be  enforced  except  upon  the  clearest  evidence  that  such  is  Ui^ 
meaning  of  the  contract.  —  Schunck  v.  Wiltwen,  Sup.  Ct.  Wis.,  C  L-  N-, 
Sept.  7,  p.  404. 

Homestead.  —  Constitutional  law  —  Increase  of  exemption.  —  A  law  inoreaiin^ 
the  exemption,  passed  during  the  life  of  a  contract,  impairs  the  obligatinr, 
thereof,  and  is  void  as  to  sucn  contract. — Edwards  v.  Kearzey,  U.  S.  Sup. 
Ct.,  Rep.,  Oct.  30,  p.  545. 

Sale  under  deed  of  trust  —  Surplus  proceeds —  Constntciion  of  the  lav. — 


The  surplus  proceeds  of  a  sale  of  the  homestead  under  a  deed  of  trust  are 
not  exempt  trom  execution.  The  right  is  strictly  a  legal  one,  and  ibouirh 
the  law  is  to  bo  liberally  construed,  yet  general  equitable  principles,  '.ike 
the  doctrine  of  conversion,  cannot  be  invoked  to  protect  it.  —  Casebolt  v. 
Donaldson,  Sup.  Ct.  Mo.,  Cent.  L.  J.,  Oct.  11,  p.  286. 

Widow's  Hght  —  Heirs.  — The  widow  of  a  decedent  leaving  no  debt»,  who 


has  not  claimed  a  homestead  during  his  life,  cannot  claim  it  after  his  death 
his  heirs.  —  Helm  v.  Helm,  Sup.  Ct  Va.,  Va.  L.  J.,  Sept*,  p.  .>)V. 


as  against 

—  See  Exemption. 


Infant.  —  Liability  for  torts  —  Fines — Bail  bond.  —  An  infant*s  propert\ 
may  be  seized  in  execution  for  the  payment  of  fines.  Where  he  gives  a  bail 
bond,  and  the  surety  pavs,  the  surety  may  have  execution  against  his  pn^p 
erty  for  the  amount.  —  f)ial  v.  Woo3,  Sup.  Ct  Tenn.,  Texas  L.  J.,  Sept  1\ 
p.  67. 

Insurance.  —  Fire  policy  —  Agent.  —  A  condition  that  the  agent  procuring  the 
insurance  shall  be  considered  the  agent  of  insurer,  not  of  insured,  is  a  lecitl 
contradiction,  and  void.  —  Planters'  Ins.  Co.  v.  Mvers,  Sup.  Ct  Miss.,  CVriU 
L.  J.,  Nov.  8,  p.  369. 

Fire  policy  —  Application  — Estoppel.  —  Where,  in  the  preparation  of  rm 


application,  the  tigent  writes  down  erroneous  inductions  and  results  of  liie 
insured's  answenT,  the  company  are  estopped  to  deny  their  correctness,  — 
Planters'  Ins.  Co.  v.  Myers,  Sup.  Ct.  Miss.,  Cent  L.  jT.,  Nov.  8,  p.  809. 

Fire    policy — Application  —  Overvaluation.  —  An    overvaluation,    hon- 


estly made,  not  with  the  intent  to  deceive  or  defraud,  will  not  avoid  the  o-m- 
traot  —  Planters'  Ins.  Co.  v.  Myers,  Sup.  Ct.  Miss.,  Cent  L.  J.,  Nov.  8,  p. 
869. 

—  Fire  policies  —  Warranties.  —  Statements  in  the  application  are  merelv 
re presentations,  and  become  warranties  by  reference  to  them  in  the  policv. 
showing  the  purpose  of  treating  the  whole  as  one  contract  Warraniies  in 
the  application  may  be  limited  oy  the  policy.  —  Planters'  Ins.  Co.  v.  Mveni, 
Sup.  Ct  Miss.,  Cent  L.  J.,  Nov.  *i8,  p.  869. 

Mutual  error — Becorery  of  premiums. — A  creditor  obtained  an  in>ur- 


ance  on  his  debtor's  life  greatly  in  excess  of  his  interest.     Both  the  creditor 
and  the  agent  being  ignorant  that  such  excess  was  invalid,  it  was  held  that  th»^ 
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creditor  could  recover  the  proportionate  excess  premium.  —  London  y.  Lan- 
cashire Ins.  Go.  V.  Lapierre,  Ct  Q.  B.  Montreal,  G.  L.  N,  Oct.  26,  p.  506. 

—  See  GoNSTiTUTioNAL  Law  ;  Dkckdbnts'  Estates. 


JuBisDiCTiON.  —  See  Diyobcs  ;  Federal  Gourts. 

Jury.  —  See  Constitutional  Law;  Criminal  Law;  Pbaciice. 

Landlord  and  Tenant.  —  Sub-tenant  —  Charged  toiih  notice  of  oriffinal  lease, 
—  An  under-lessee  who  agrees  to  take  a  lease  for  whatever  terms  the  lessee 
has  is  charged  with  notice  of  the  terms  of  the  original  lease,  and  though  his 
lease,  hy  a  mutual  error,  grants  a  longer  term  than  the  lessee's,  cannot  re- 
cover for  a  breach  of  the  covenant  for  quiet  enjovment,  or  for  misrepresenta- 
tion.—  Besley  v.  Besley,  Eng.  High  Gt.  Just.  Gh.  Div.,  Alb.  L.  J.,  Sept.  21, 
p.  284. 

See  Fixtures. 

LiiSN. — Judgment  lien — Discharge  in  bankruptcy,  —  The  discharge  in  bank- 
ruptcy of  a  judgment  destrovs  the  lien  of  the  judgment  The  Bankruptcy 
Court  is  the  prc^per  tribunal  to  enforce  such  a  hen. — Withers  v.  Stinson, 
Sup.  Ct  N.  C.,  Cfent.  L.  J.,  Sept  20,  p.  224 ;  Texas  L.  J.,  Oct  16,  p.  140. 


—  Waiver  of  tradesman's  lien —  Tender,  —  A  tradesman's  lien  on  property 
left  with  him  for  repair  is  not  waived  by  an  agreement  for  the  pavment  of 
a  ftjced  sum  for  the  services.  But  an  agreement  as  to  the  time  and  mode  of 
such  payment  will  be  strong  evidence  ot  waiver.  A  bailor  cannot  maintain 
replevin  without  having  tendered  all  the  just  charges  due.  — Mathias  v.  Sel- 
lers, Sup.  Ct  Penn.,  West  Jur.,  Sept,  p.  266. 


See  Replevin. 


Limitations.  —  Revival  of  debt  —  Pari-payment,  —  To  revive  a  debt  barred 
by  the  statute,  on  the  ground  of  part-payment,  the  proof  must  be  clear  tbat 
the  pavment  was  made  on  account  of  the  verv  debt  in  dispute.  — Kunkel  v. 
Kolb,  Sup.  Ct  Penn.,  W.  N.  C,  Sept  6,  p.  48. 

Marriage.  —  Breach  of  promise — Verbal  promise  —  Statute  of  frauds, — 
Action  may  be  sustained  for  breach  of  a  verbal  promise  of  marritige.  It  is  not 
"any  contract  or  promise  made  in  consideration  of  marriage,  under  the 
statute  of  frauds.  —  Short  v.  Stotts,  Sup.  Ct  Ind.,  Am.  L.  Rev.,  Sept.,  p.  687. 

Validity  —  Lex  domicilii  —  Lex  loci  contractus,  —  A   marriage  void   in 


the  state  where  the  parties  are  domiciled  is  void  within  the  limits  of  that 
state,  though  valid  by  the  laws  of  the  state  where  celebrated.  —  Kinney  v. 
The  Commonwealth,  Sup.  Ct  App.  Va.,  Cent  L.  J.,  Oct  26,  p.  880. 

Married  Women.  —  Separate  estate  —  Power  to  alien,  —  A  married  woman 
has  no  power  over  her  separate  estate  except  such  as  is  given  her  by  the  deed 
of  settlement  —  Maurer  v.  Kerper,  Sup.  Ct  Penn.,  W.  N.  C,  Sept  19, 
p.  //. 

Mortoaqe.  —  Assumption  by  conveyee —  Implied  contract,  — A  conveyee  who 
accepts  a  deed  of  certain  mortgaged  property  containing  the  words,  "  which 
said  mortgages  are  hereby  assumed  by  E.  as  part  of  the  consideration  of  this 
deed,"  isTiuhle  for  the  amount  of  the  mortgages  in  assumpsit,  —  Urquhart 
V.  Bray  ton,  Sup.  Ct  R.  I.,  Alb.  L.  J.,  Nov.  9,  p.  871 ;  Rep.,  Nov.  6,  p.  601. 

Municipal  Bonds.  —  Innocent  holder  —  Estoppel.  —  A  recital  in  a  bond  in  the 
hands  of  a  bona-fide  holder,  to  the  effect  that  it  was  for  a  subscription  to  a 
railroad,  estops  the  county  from  denying  that  the  subscription  was  made. — 
Westerman  v.  Cape  Girardeau  Co.,  XL  S.  Cir.  Ct  East  Dis.  Mo.,  Cent  L. 
J.,  Nov.  1,  p.  258. 

ThoO'thirds  vote.  —  Where  the  statute  provided  that  the  bonds  should  not  be 

issued  in  aid  of  a  railway  unless  approved  by  two-thirds  of  the  voters  in  the 
township,  it  was  held  that  the  subscription  must  be  approved  by  two-thirds 
of  all  the  registered  and  qualified  voters  in  the  township,  and  not  two-thirds 

VOL.  4.  NO.  5 — 52 
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of  the  votes  cast.  (Ranney  v.  Baden,  60  Mo.  600,  overruled). — Banney  v. 
Baden,  Sup.  Ct  Mo.,  Cent.  L.  J.,  Sept.  6,  p.  188 ;  Rep.,  Oct.  16,  p.  497. 

See  Corporations  ;  Estoppel. 

Municipal  Corporations.  —  Power  to  suhaeribe  to  railway  stock  —  Chnstruc" 
tion,  —  Authority  given  "to  any  incorporated  town  or  city  "  in  a  county  to 
Buhscribe  to  the  capital  stock  of  a  railway  company  is  not  limited  to  towns 
or  cities  incorporated  at  the  passage  of  the  act. — Lewis  v.  City  of  Clarendoa, 
U.  8.  Cir.  Ct.  East.  Dis.  Ark.,  Cent  L.  J.,  Oct.  11,  p.  287. 

Subacrivtion  to  railway  stock — Express  power.  — A  municipal  ooiporation 

cannot  suDscribe  to  the  capital  stock  of  a  railway  company,  and  issue  its  bcmds 
in  payment  of  such  subscription,  in  the  absence  of  power  to  do  so  expressly 
conferred  by  law. — Lewis  v.  City  of  Clarendon,  U.  8.  Cir.  Ct.  East.  Di& 
Ark.,  Cent  L.  J.,  Oct  11,  p.  287. 

See  Corporations;  Estoppel;  Ultra  Vires. 

Negligence.  —  Contributory  negligence  —  Adjoining  proprietors, —  A  house- 
holder who  so  constructs  his  roof  that  a  large  quantity  of  water  collects 
against  his  neighbor's  wall,  and  penetrates  It,  cannot  relieve  himself  from 
responsibility  by  showing  that  ii  the  wall  had  been  well  built  the  water 
would  not  have  gone  through. — Gould  v.  McKenna,  Sup.  Ct  Penn.,  W. 
N.  C,  Sept  12,  p.  67. 

Contributory  negligence — Railroads.  — A  person  about  to  cross  the  track 

of  a  railroad  should  *'  stop,  look,  and  listen.^ —  Schultz  v.  Pennsylvania  R 
Co.,  Sup.  Ct  Penn.,  W.  N.  C,  Sept  19,  p.  69. 

Escaping  gas,  —  By  the  neglect  of  the  city  officers  in  filling  an  excavation 

in  the  street  a  gas-pipe  was  caused  to  leak,  and  the  gas  damaged  the  plants 
in  plaint! fi*'s  green-house.  Held,  that  the  gaslight  company  were  liable  for 
sucn  injury.  —  Butcher  v.  Providence  Gas  Co.,  Alb.  L.  J.,  Nov.  9,  p.  372. 

Excavation  —  Contributory  negligence, —  An  unguarded  excavation  in  the 

street  is  a  nuisance,  and  renders  its  owner  liable  for  any  injuries  of  which  it 
is  the  proximate  cause.  A  child  four  years  old  is  incapable  of  negligence. 
The  fact  that  it  strayed  two  blocks  to  play  with  other  children  is  not  of  itself 
evidence  of  contributory  negligence  of  parents.  —  Moi^n  v.  Illinois,  etc. 
Bridge  Co.,  Hagan's  Petition,  U.  S.  Cir.  Ct  East  Dis.  Mo.,  Cent.  L.  J.. 
Oct  18,  p.  311. 

Master  and  servant  — Defective  machinery,  —  One  voluntarily  entering  t 

dangerous  service,  knowing  the  danger,  assumes  the  risk  of  the  emploj- 
ment  One  continuing  to  work  exposed  to  known  danger,  without  com- 
plaint, without  promise  that  the  danger  shall  be  removed,  and  not  under 
stress  of  any  special  exigency,  consents  to  the  risk.  —  Kelley  v.  Silver  Spring 
Bleaching  and  Dyeing  Co.,  Alb.  L.  J.,  Nov.  2,  p.  354. 

^'— Master  and  servant  —  Defective  maehineiy.  —  In  an  action  by  a  servant 
for  injuries  caused  by  defective  machinery  the  plaintiff  must  show,  not  only 
that  the  machinery  was  defective,  and  that  plaintiff  was  without  fault  but 
that  the  master  knew,  or  by  the  exercise  of  reasonable  care  could  have 
known,  that  the  machinery  was  insufficient — Elliott  v.  St  Louis,  etc,  R. 
Co.,  Sup.  Ct  Mo.,  Cent  L.  J.,  Oct  18,  p.  805. 

'Master  and  servant  —  Who  are  fellow-servants,  —  "A  mining-boss,"  who 


has  control  of  mining  operations  inside  the  mine,  subject  to  orders  from  the 
superintendent,  is  a  fellow-servant  of  the  miners,  ana  the  company  are  not 
liaole  to  miners  for  injuries  caused  by  his  negligence.  — Lehigh  Vallev  Coal 
Co.  V.  Jones,  Sup.  Ct  Penn.,  Alb.  L.  J.,  Sept  14,  p.  212 ;  Texas  L.  J.*  Sept 
18,  p.  72. 

— Railway  fires  —  Remote  and  proximate  cause, — Where  sparks  ftx>m  a 
locomotive  set  fire  to  the  prairie,  and  next  morning  a  hish  wind,  which  was 
usual  at  that  season  in  that  country,  carried  the  fire  to  plaintiff's  farm,  eight 
miles  distant,  it  was  held  that  the*^  facts  showed  a  prima-fadc  case  of  n^li- 
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gence,  and  that  the  wind  could  not  he  considered  a  new  agency  under  the 
circumstances.  —  Peoppers  v.  Missouri,  etc.,  R.  Co.,  Sup.  (X  Mo.,  Cent.  L. 
J.,  Sept  27,  p.  262;  lieg.  Rep.,  Nov.  6,  p.  589. 

Nkootiabls  Paprb.  —  Collateral  security  —  Transfer  before  maturity.  —  If 
the  maker  of  a  note  pays  it  to  a  rishtful  holder,  and  it  is  afterwards  trans- 
ferred hy  the  holder — transferred  as  collateral  security — before  maturity, 
the  maker  is  protected.  —  Richardson  v.  Rice,  Sup.  Ct  Tenn.,  Cent  L. 
J.,  Sept  20,  p.  225. 

— -—  Denial  of  execution,  under  oath.  —  The  rule  excusing  plaintiff  from  prov- 
ing the  *' execution"  of  a  note,  unless  denied  under  oath,  does  not  prevent  a 
d^endant  from  introducing  a  defence  on  the  merits  that  does  not  contradict 
the  execution  of  the  note.  An  affidavit  of  non-execution  ought  to  be  allowed 
at  any  stage  of  the  cause,  if  plain  injustice  will  result  from  excluding  it  — 
Freeman  v.  Ellison,  Sup.  Ct  Mich.,  Alb.  L.  J.,  Sept  14,  p.  210. 

Innocent  holder — Failure   to  make  enquiry.  —  A  holder  of  negotiable 

paper  who  takes  it  for  value  in  the  usual  course  of  trade,  without  knowledge 
of  facts  affecting  its  validity,  holds  it  by  good  title,  and  may  recover  upon  it» 
notwithstanding  the  fact  that  he  took  it  under  circumstances  which  might 
tend  to  excite  suspicion.  — Farrell  v.  Lovett,  Alb.  L.  J.,  Nov.  9,  p.  878. 

Stolen  bill  —  Innocent  holder.  — A  bona- fide  holder  cannot  recover  against 

the  acceptor  of  a  bill  if  it  appear  that  the  drawer's  name  was  blank  at  the  time 
he  accepted  the  bill,  and  that  the  bill  was  afterwards  stolen  from  him  and  the 
drawer's  name  filled  in.  —  Baxendale  v.  Bennett,  Eng.  Ct  App.,  Cent  L.  J., 
Nov.  1,  p.  847  (note). 


—  Surety* s  liability  —  Alteration  —  Provision  for  exchange.  —  A  provision 
for  the  payment  by  the  provision  of  exchange,  inserted  without  the  surety's 
consent  in  &  note  payable  at  a  certain  place,  does  not  alter  the  surety's  lia- 
bility or  invalidate  the  note.  — Bullock  v.  Taylor,  Sup.  Ct.  Mich.,  Cent  L. 
J.,  Sept  27,  p.  247. 

— See  Evidence;  Municipal  Bonds;  Receiver. 


Nuncupative  Will.  —  Donatio  causa  mortis  —  Endorsement  of  bank  eertir 
fieate.  —  Where  a  person,  sixty  days  before  his  death,  endorsea  a  certificate 
of  deposit  **Pay  to  M.  B.,  and  no  one  else;  then,  not  till  my  death.  My 
life  seems  to  be  uncertain ;  I  may  live  through  this  spell,  then  I  will  attend 
to  it  myself,"  and  signed  and  delivered  it  it  was  held  that  M.  B.  could  not 
hold  it  ns  a  valid  donatio  causa  mortis,  nor  as  a  testamentary  gift.  —  Hassell 
V.  Baskett  U.  S.  Cir.  Ct  Dis.  Ind.,  Cent  L.  J.,  Oct  18,  p.  808. 

Pleading.  —  Answer  —  Counter-claim.  —  A  single  pleading  cannot  be  made  to 
perform  the  double  office  of  an  answer  and  counter-claim.  —  Wilson  v.  Car- 
penter, Sup.  Ct  Ind.,  Cent  L.  J.,  Nov.  8,  p.  367. 

See  Replevin. 

Practice. —  Order  of  argument.  —  A  waiver  of  the  opening  argument  by 
plaintiff's  counsel  confines  his  closing  argument  to  a  strict  reply.  —  Brown 
V.  Swineford,  Sup.  Ct  Wis.,  Cent  L.  J.,  Sept  13,  p.  208. 

Trial  —  Remarks  of  counsel.  —  If   counsel  persist  against  objection,  in 

arguing  to  the  jury  upon  facts  not  in  evidence,  and  in  appealing  to  prejudices 
foreign  to  the  case,  this,  on  exception  taken,  is  ground  for  a  new  trial  or  re- 
versal. —  Brown  v.  Swineford,  Sup.  Ct  Wis.,  (>nt  L.  J.,  Sept  18,  p.  208. 

See  Criminal  Law;  Federal  Courts  ;  Negotiable  Paper. 

Public  Officer.  —  Records  —  Sea7'eh  —  Error  —  Liability.  —  While  an  offi- 
cer having  charge  of  the  public  records  is  liable  only  to  one  who  employs 
him  to  make  a  search,  if  one  who  is  about  to  loan  money  on  the  strength  of 
such  search  asks  the  officer  if  it  is  correct  and  he,  after  examining  it, 
states  that  it  is,  and  in  reliance  upon  such  statement  the  lender  makes  the 
loan,  the  officer  will  be  liable  to  the  lender  for  a  loss  through  a  defect  in  the 
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search.  —  Siewen  v.  The  Commonwealth,  Sup.  Ct  Pemi.,  Alb.  L.*J^  Sept 
21,  p.  238. 


See  Grimikal  Law. 


Railroads.  —  Adjoining  proprietors  —  Respeetive  rights.  —  The  rights  of  ad- 
ioining  land-owners  are  not  diminished  dj  the  construction  of  a  railroad 
line,^  except  so  far  as  may  be  necessary  for  its  working.  The  company  has 
no  right  to  erect  a  screen  to  prevent  the  acquisition  of  an  easement  of  light 
—  Norton  v.  London  A  Nortnwestem  R.  Co.,  Alb.  L.  J.,  Oct  5,  p.  267. 

See  Corporations  ;  Municipal  Bonds  ;  Municipal  Corporations. 


RxCEiYXR.  —  Power  to  issue  certifcates  —  Negotiability  thereof, — A  receiver 
has  no  powers  except  those  derived  from  the  order  of  the  court  Though 
certificates  issued  by  him  are,  in  many  respects,  like  negotiable  paper,  vet  it 
is  the  duty  of  the  holder  to  see  under  what  authority  they  are  issued.  —  ^ank 
of  Montreal  v.  Chicago,  etc.,  R.  Co.,  Sup.  Ct  Iowa,  Cent  L.  J.,  Oct  4, 
p.  267. 

Replevin.  —  Pleading  —  Property  in  defendant,  —  Under  the  plea  of  property 
in  the  defendant  a  lien  may  be  shown,  without  special  notice  of  such  lien. 
This  plea  puts  plaintifi^  upon  proof  of  his  rijght  to  possession.  —  Mathias  v. 
Sellers,  Sup.  Ct  Penn.,  West  Jur.,  Sept.,  p.  266. 

Service  of  Process.  —  See  Corporations. 

Set-off.  —  Debt  not  due  —  Bank  deposits,  —  A  debt  not  yet  due  cannot  be 
pleaded  as  set-off.  A  banker  holding  a  note  of  an  intestate's,  not  due  at  Uie 
time  of  his  death,  cannot  plead  the  same  as  set-off  to  a  demand  by  hb  ad- 
ministrator for  deposits  to  his  credit  at  the  time  of  intestate's  death*.  — Jor- 
dan V.  Shoe  and  Leather  National  Bank,  Alb.  L.  J.,  Oct  19,  p.  311. 

Slander.  —  Remote  damages — Unauthorized  publication.  —  In  an  action  for 
slander,  which  consisted  in  writing  a  defamatory  letter,  the  defendant  was 
held  not  liable  for  damages  resulting  from  the  unauthorized  public  reading 
of  the  letter  bv  the  person  to  whom  it  was  sent  —  Gough  v.  Goldsmith,  Alb. 
L.  J.,  Oct  6,  p.  266;  Texas  L.  J.,  Oct  16,  p.  137. 

Written  slander — Libel  —  Actionable,  per  se. —  Much  which,   if  raerelv 

spoken,  would  not  be  actionable  per  se,  without  allegations,  becomes  so  if 
printed. —  Tillson  v.  Robbins,  Sup.  Jud.  Ct  Me.,  Alb.  L.  J.,  Nov.  2,  p.  349. 

Statute  of  Frauds.  —  See  Marriage. 

Stockholders.  —  Individual  liability  for  corporate  debts — Action  at  law  — 
Estoppel.  —  An  action  at  law,  and  by  a  single  creditor,  lies  against  a  stock- 
holder under  the  double-liability  clause  in  tne  charter.  Stockholders,  havins^ 
acted  on  such  a  provision,  are  estopped  from  denying  its  constitutionality. 
— McCarthy  v.  Lavashe,  Sup.  Ct  111.,  West  Jur.,  Sept.,  p.  809. 

Surety.  —  Alteration  of  contract,  —  A  material  and  unauthorized  alteration  of 
the  terms  of  a  note,  after  endorsement  releases  an  accommodation  endorser, 
although  the  alteration  may  be  in  favor  of  the  maker.  —  Franklin  Ins.  Co.  v. 
Courtney,  Sup.  Ct  Ind.,  Ins.  L.  J.,  Nov.,  p.  813. 

Void  alteration  of  liability.  —  A  surety's  liabilitj[  on  a  note  continues, 

where  a  provision  altering  it  is  inserted,  if  the  provision  is  void.  —  Bullock 
V.  Taylor,  Sup.  Ct  Mich.,  Cent  L.  J.,  Sept  27,  p.  247. 

See  Attachment. 

Insurance  company  —  Illinois  statute,  —  Under  the  general  insurance  law 

of  Illinois,  stockholders  in  an  insurance  company  are  liable  for  corporate 
debts  until  all  the  stock  subscribed  is  paid  in  and  a  certificate  of  the  fact 
made  and  recorded,  as  required  by  law.  A  stockholder  is  not  relieved  of  his 
liability  by  pavment  of  his  individual  subscription  to  stock. — Tibbals  v. 
Libby,  Sup.  Ct  III.,  Cent  L.  J.,  Sept  6,  p.  184. 

Taxation.  — Illegal  taxes  — Collector  not  liable  for.  — If  the  assessor  has  juris- 
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diction  over  the  property,  the  collector  is  not  liable  in  an  action  by  a  tax- 
payer to  recover  the  amount  of  illegal  taxes  collected.  The  tax-payer's 
remed;^  is  by  certiorari,  or  by  bill  in  equity,  or  by  injunction  to  arrest  the 
collection  of  the  assessment. — Kanney  v.  Bader,  Sup.  Ct.  Mo.,  Gent  L.  J., 
Sept.  6,  p.  188. 

Tort.  —  Constructioe  assault — Infection  with  venereal  disease, — No  action 
lies  for  assaulting  and  infecting  plaintiff  with  a  venereal  disease,  when  it  ap- 
pears that  plaintiff  consented  to  the  sexual  act,  though  in  ignorance  of  the 
fact  that  the  defendant  was  affected  by  the  disease,  which  was  concealed  by 
him.  **Extenpi  causa  non  ontui  actio  J**  Hegarty  v.  Shine,  Irish  High  Ct. 
Just.  Q.  B.  Div.,  Cent.  L.  J.,  Oct.  11,  p.  291  (note). 

See  Damage  ;  Hastsr  and  Servant  ;  Negligence  ;  Slander. 

Ultra  Vires.  —  Municipal  corporation  —  Contract  for  an  illegal  rate  of  inter- 
est. —  Where  a  part  of  a  contract  is  ultra  vires  the  whole  contract  is  not 
void.  Where  a  municipal  corporation  makes  a  contract,  with  interest  at  ten 
per  cent  when  the  law  limits  the  rate  of  interest  to  six  per  cent,  the  con- 
tract is  valid  for  the  principal  and  six  per  cent  interest  —  Lewis  v.  City  of 
Clarendon,  U.  S.  Cir.  Ct  East  Dis.  Ark.,  Cent  L.  J.,  Oct  11,  p.  287. 

Usury.  —  National  banks  —  State  court  —  Jurisdiction,  —  A  state  court  has 
jurisdiction  of  an  action  to  recover  double  usurious  interest  under  the  na- 
tional bank  act  —  Bletz  v.  Columbia  National  Bank,  Sup.  Ct  Penn.,  Alb. 
L.  J.,  Sept  21,  p.  231 ;  Texas  L.  J..  Oct  28,  p.  154. 

Note  providing  for  attorney's  fees.  —  A  provision  in  notes  varying  from 

$41.60  to  $194.12  h>r  an  attornev's  fee  of  $lo,  should  any  proceeding  oe  in- 
stituted, is  void.  —  Bullock  v.  Taylor,  Sup.  Ct  Mich.,  Cent  L.  J.,  Sept.  27, 
p.  247. 

Will.  —  Charitable  devises  —  Existence  of  the  charity.  — The  existence  of  the 
obicct  of  a  charitable  devise  at  the  time  of  the  devise  is  not  essential  to  the 
validitv  of  the  devise.  —  Ould  v.  Washington  Hospital  for  Foundlings,  U.  S. 
Sup.  Ot,  Rep.,  Sept  28,  p.  386. 

Construction  —  Devise  for  the  suppression  of  the  rebellion  —  United  States 

may  take  as  legatee.  —  The  United  States,  by  virtue  of  their  corporate  ca- 
pacity, may  take  property  under  a  will.  A  will,  made  in  1862,  devising 
property^  for  the  "suppression  of  the  rebellion,"  held  valid,  although  the 
testato/  did  not  die  until  1873.  —  Dickson  v.  IJnited  States,  Sup,  Jud.  Ct 
Mass.,  Cent  L.  J.,  Sept  27,  p.  246 ;  Alb.  L.  J,,  Oct  12,  p.  293 ;  Rep.,  Oct  16, 
p.  493. 

Foreign  wills  —  Contests  in  sister  states.  —  When  a  copy  of  a  will  exe- 
cuted in  another  state,  and  of  probate  thereof,  duly  certified,  are  offered  for 
filing  and  record  in  a  court  of  Indiana,  no  action  will  lie  under  the  statute 
for  contesting  the  same.  —  Harris  v.  Harris,  Sup.  Ct  Ind.,  Cent  L.  J.,  Nov. 
1,  p.  345. 

Lost  will  —  Proof  uf  contents.  —  The  presumption  of  the  revocation  of  a 

will,  which  cannot  be  found  after  the  testator's  death,  may  be  rebutted  by 
evidence  of  its  continued  existence ;  its  contents  may  be  proved  in  the  same 
manner  as  the  contents  of  any  other  lost  instrument.  Foster's  Appeal,  Sup. 
Ct  Penn.,  C.  L.  N.,  Sept  7,  p.  406;  West  Jur..  Sept,  p.  280. 


—  Revocation  —  Conveyance.  —  A  conveyance  of  property  previously  de- 
vised, to  the  devisee,  accompanied  by  a  trust  in  favor  of  the  devisor,  works  a 
revocation  of  the  devise.  Coulson  v.  Holmes,  U.  S.  Cir.  Ct.  Dis.  Oreg., 
C.  L.  N.,  Nov.  2,  p.  49;  Cal.  L.  R.,  Oct  26,  p.  43. 

—  See  Decedents*  Estates;  Nuncupative  Will. 
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V/.  LIST  OF,  VALUABLE  ARTICLES  PUBLISHED 
IN  THE  LA  IV  PERIODICALS  SINCE  THE  OCTO- 
BER-NOVEMBER NUMBER, 

A  Question  ik  Extradition.  — Alb.  L.  J.,  Sept.  28,  p.  245. 

Bequests  of  Dividends.  —  Alb.  L.  J.,  Oct  6,  p.  264. 

Ck)LLi8ioN  ON  THE  HiQU  Seas.  —  Alb.  L.  J.,  Oct  12,  p.  287. 

Conditions  in  Restraint  of  Marriage.  —  Cent  L.  J.,  Sept  20,  p.  223. 

Construction  of  Authority  to  Receive  Payment.  —  Selected,  —  Cent  L. 
J.,  Oct  4,  p.  271. 

Contributory  Negligence,    in.  —  Alb.  L.  J.,  Sept  7,  p.  184 ;  Continued. 
IV.  — Ibid.,  Sept  14,  p.  204. 

Counties  in  the  National  Courts,  Suability  of.  —  Cent  L.  J.,  Oct  4, 
p.  262. 

Criminal  Trials.  — Microscopical  examination  of  blood  in  its  relation  to.— 
Am.  L.  Reg.,  Sept,  p.  554. 

Damages  on  Actions  on  Negotiable  Paper  where  Equitixs  exist  be- 
tween ORIGINAL  Parties.  —  Alb.  L.  J.,  Sept  28,  p.  247. 

"  Due  Process  of  Law." —  Cent  L.  J.,  Sept  27,  p.  256. 

Escape  in  Civil  Actions.    V.  —  Defences.  —  Am.  L.  Reg.,  Sept,  p.  545. 

Executors  and  Trustees.  —  Liability  of  purchasers  from.  —  Va.  L.  J.,  Sept' 
p.  518. 

Expansion  of  Admiralty  Jurisdiction.  — Alb.  L.  J.,  Sept  7,  p.  191. 

Interstate  Extradition  Procedure.  —  Alb.  L.  J.,  Sept  7,  p.  187.    Con- 
tinued. —  Ibid.,  Sept  14,  p.  206.     Continued.  —  Ibid.,  Sept  21,  p.  226. 

Laws  which  pertain  to  the  Remedy  and  do  not  impair  the  Oblioatiov 
OF  Contracts.  —  Cent  L.  J.,  Nov  8,  p.  863. 

Merger  of  L^tterest  in  Real  Estate.  —  Alb.  L.  J.,  Oct  12,  p.  285. 

Obligations.  —  Translated.  —  Am.  L.  Rec,  Sept,  p.  129. 

Procedure,  a  uniform  Code  of.  — Cent  L.  J.,  Oct  25,  p.  322. 

Reformation  of  Deed  of  Married  Women.  —  Cent  L.  J.,  Sept  6,  p.  182. 

State  Insolvent  Laws.    L  —  Cent  L.  J.,  Sept  27,  p.  453 ;  IL  —  Ibid.,  Oct 
11,  p.  283;  ILL  — I  bid.,  Oct  18,  p.  803. 


SOUTHERN  LAW  REVIEW 


Vol.  IV,  N.  S.]     St.  Louis,  February,  1879.     [Number  6. 
/.    COMPOSITION  A  T  COMMON  LA  IV. 

[CONCLUDED   FROM   LAST  NUMBER.] 

If  a  creditor  who  holds  a  security  for  his  debt  signs  a 
composition  agreement  without  reserving  his  right  to  the 
security,  he  releases  not  merely  the  right  of  action  on  the 
debt,  but  the  security  also ;  for  the  debt  is  thereby  ex- 
tinguished, in  point  of  law,  as  fully  as  if  it  were  satisfied,  and 
he  has  no  right  to  hold  the  security  for  it  afterwards."'     He 
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Stock  V.  Mawson,  i  Bos.  &  Pul.  286;  Mawson  v.  Stock,  6  Ves.  300;  £x 
parte  Sadler,    15  Ves.   52;    Cullinworth  v.  Lloyd,  2  Beav.  385;    Cowper  v. 
Green,  7  Mee.  &  W.  633;  Bush  v.  Shipman,  14  Sim.  239;  Van  Brunt  v.  Van 
Brunt,  3  Edw.  14 ;  Van  Bokkelen  v.  Taylor,  62  N.  Y.  105 ;  a.  c,  9  N.  V.  Sup. 
Ct.  158;  Matlack's  Appeal,  7  W.  &  S.  79.     In  Stock  v.  Mawson,  i  Bos.  &  Pul. 
286,  the  composition  agreement  was  to  release  all  debts  upon  the  payment  of 
89.  in  the  pound,  to  be  secured  by  the  notes  of  three  sureties,  and  to  relinquish 
and  give  up  to  the  debtor  all  his  estate  and  effects,  and  book  debts  and  other 
debts  and  sums  of  money  due,  owing,  or  belonging  to  him,  from  any  person  or 
persons  whomsoever,  and  all  bonds,  bills,  notes,  and  other  securities  for  the 
same.    The  creditor  had  received  bills  from  the  debtor  on  a  part  of  his  claim. 
He  received  the  %s.  in  the  pound  on  his  whole  claim,  and  obtained  various  sums 
from  the  acceptors  of  the  bills.     The  debtor  brought  an  action'to  recover  the 
money  so  collected.     BuUer,  J.,  said:   *<If  there  was  any  sort  of  surprise  by 
one  creditor  upon  another,  it  is  no  new  case  to  say  that  it  was  a  fraud.     One 
creditor  is  induced  by  another  to  come  into  the  composition,  and^they  all  agree, 
by  deed,  to  take  an  equal  dividend.     Now,  this  is  not  effected^by  one  of  them 
reserving  a  secret  advantage."     The  question  came  up  again  in  Mawson  v. 
Stock,  6  Ves.  300,  where   the  same  creditor  filed  a  bill   to   stay  the  pro- 
ceedings in  the  action  at  law.      It  there  appeared   that  he  had   a  written 
agreement  reserving  his  right  to  retain  the  bills,  but  this  agreement  was  not 
made  known  to  the  other  creditors.     It  was  held,  on  this  ground,  that  he  had 
no  right  to  retain  them.     In  Ex  parte  Sadler,  15  Ves.  52,  the  creditor  held  an 
acceptance  of  Edward  Morgan  for  ;^7oo,  and  an  acceptance  of  Thomas  Hogg 
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has  the  right,  however,  to  decline  to  enter  into  the  composi- 
tion, unless  he  is  allowed  to  retain  his  security ;  and  if  h- 
reserves  the  right  at  the  time  of  signing,  he  may  retain  it/- 
But,  in  such  case,  the  rule  of  law  that  prohibits  secret  stipu- 
lations for  an  advantage  over  the  other  creditors  makes  it 
proper  that  the  reservation  shall  be  made  upon  the  face  cf 
the  agreement ;  "^  and  if  it  is  not  so  made,  the  creditor,  b 

for  ;f  200,  as  security  for  goods  sold  to  Holmes  &  Hogg.  The  compositiri 
was  to  be  for  ijs.  in  the  pound,  a  part  of  which,  Js.,  was  to  be  secured  U 
Dickinson,  and  the  remaining  los.  by  the  promissory  notes  of  Holmes  '*. 
Hogg.  The  creditor  refused  to  sign  the  composition  agreement,  or  gir: 
up  the  acceptances,  until  Edward  Morgan  and  Thomas  Hogg  signed  the  n^tf=> 
of  Holmes  &  Hogg  for  the  10s,  in  the  pound.  The  arrangement  was  held  ::• 
be  void,  on  the  ground  that  it  was  a  fraud  on  the  ot^er  creditors.  In  Cu'Iiaj- 
worth  V.  Lloyd,  2  Beav.  385,  the  creditor  held  the  title-deeds  of  the  West 
Moor  estate  as  a  security  for  his  debt.  It  was  orally  agreed  between  him  2£i 
the  debtor  that  he  should  retain  the  security  for  the  balance  of  the  debt  lit: 
might  remain  due  after  the  payment  of  the  composition.  The  equitable  mort- 
gage was  converted  into  a  legal  mortgage,  with  power  of  sale.  He  then  re- 
ceived the  amount  of  the  composition  without  signing  the  agreement,  zn-i 
afterwards  proceeded,  under  the  power,  to  sell  the  estate.  After  the  estate  was 
sold,  he  signed  the  composition  agreement,  which  expressly  stipulated  for  i 
surrender  of  all  securities.  The  debtor  afterwards  filed  a  bill  to  have  the  estsre 
reconveyed  to  him,  or  the  value  thereof  paid  to  him.  The  court  said:  **lt 
appears  to  me  that  the  same  principles  of  public  policy  which  have  goversd 
other  cases  of  this  kind  will  deprive  Mr.  Lloyd  of  his  right  to  retain  the  ad- 
vantage which  his  execution  of  the  deed  purported  his  intention  to  release. 
and  in  this  respect,  though  not  for  all  purposes,  I  think  that  his  execntioo  o:' 
the  deed  must,  in  equity,  have  the  same  effect  as  if  he  had  executed  the  deec 
on  the  same  day  on  which  he  received  the  dividend."  In  Cowpcr  v.  Greea.  7 
Mee.  &  W.  633,  the  creditor  held  the  title-deed  to  a  leasehold  estate  2Lsas€Cun!t 
for  his  debt.  He  signed  a  composition  agreement.  Afterwards  he  relinquisbd 
all  interest  in  the  lease,  upon  a  promise  by  the  debtor  to  pay  the  balance  of  his 
debt.  In  an  action  to  recover  the  balance,  it  was  held  that  there  was  no  con- 
sideration for  the  promise,  inasmuch  as  the  debt  was  discharged  by  the  com- 
position agreement,  and  the  security  thereby  relinquished.  The  other  case 
have  proceeded  upon  this  ground. 

»*3  Duffy  V.  Orr,  5  Bli.  620;  s.  c,  i  CI.  &  Fin.  253  ;  Lee  v.  Lockhart,  3  MyL 
&  Cr.  302 ;  Rich  v.  Lord,  35  Mass.  322. 

"^  Cullingworth  v.  Lloyd,  2  Beav.  385 ;  Mawson  v.  Stock,  6  Ves.  300.  Id 
Mawson  v.  Stock,  6  Ves.  300,  there  was  a  written  agreement  which  was  not 
made  known  to  the  other  creditors,  and  it  was  held  to  be  insufficient  on  thsi 
ground.  In  Cullingworth  v.  Lloyd,  2  Beav.  385,  the  agreement  expressh 
surrendered  the  security),  The  creditor  refused  to  sign  unless  he  could  retain  it 
He  received  a  dividend,  availed  himself  of  his  security^  and  then  signed  the 
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for  that  would  annul  the  reservation.  If  the  release  weft 
absolute,  no  rights  would  be  reserved.  In  order  to  gi\x 
effect  to  the  intent  of  the  parties,  such  an  instrument  is  ccn- 
strued  to  be  merely  a  covenant  not  to  sue,  and  the  creditor 
thereby  loses  his  remedy  against  the  debtor,  but  retains  it 
against  other  parties."®  A  party  to  a  promissory  note,  or 
bill  of  exchange,  who  is  liable  only  on  the  failure  of  a  prior 
party,  though  not  technically  a  surety  for  him,  has,  as  against 
the  holder,  rights  similar  to  those  of  a  surety.  An  absolute 
release  of  the  maker  of  a  promissory  note  will  dischai^e  aa 
endorser. "9  An  absolute  release  of  an  acceptor  of  a  bill  of 
exchange  will  release  the  drawer.'*'  But  the  remedy  may  be 
reserved  against  such  a  party  in  the  same  manner  as  agains: 
a  surety."' 

The  effect  of  the  release  of  a  surety  upon  the  liabilit) 
of  a  co-surety  is  governed  by  principles  that  are  in  some 
degree  the  same  as  those  that  regulate  the  liability  of  a 
surety  upon  the  discharge  of  the  principal.  Sureties  hole 
such  a  relation  towards  each  other  that  one  who  has  paid 
more  than  his  proportion  of  the  debt  has  a  right  of  contri- 
bution against  his  co-surety  for  the  excess.  A  creditor  may 
either  release  the  surety  from  liability,  or  release  the  whole 
debt,  or  release  the  debt  and  reserve  the  remedy  against 
the  co-surety.  The  effect  of  the  composition  depends  en- 
tirely upon  the  terms  of  the  contract  actually  entered  intc 
between  the  parties."* 

A  technical  release  under  seal  of  one  joint  debtor  dis- 
charges all  the  debtors,  for  its  legal  effect  is  to  extinguish  the 
debt,  and  when  the  debt  is  extinguished  the  creditor  cannot 
have  any  further  claim  against  the  other  parties."^    In  this 

"^  Green  v.  Wynn,  Law  Rep.  7  Eq.  28;  s,  c,  Law  Rep.  4  Ch.  204;  Batesc= 
▼.  Gosling,  Law  Rep.  7  C.  P.  9;  Mallett  v.  Thompson,  5  Esp.  17& 

''9  Commercial  Bank  v.  Cunningham,  41  Mass.  270;  Perry  v.  Armstrong.  59 
N,  H.  383 ;  Lewis  v.  Jones,  4  Bam.  &  Cress.  506 ;  Pontious  ▼.  Dmflinger,  S^ 
Ind.  27 ;  Williams  v.  Schreiber,  23  N.  Y.  Supr.  Ct  38. 

***  £x  parte  Wilson,  1 1  Ves.  410. 

"'  Sohier  v.  Loring,  60  Mass.  537. 

»"  Ex  parte  Gifford,  6  Ves.  805. 

"3  Tuckerman  v.  Newhall,  17  Mass.  581. 
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espect  there  is  no  difference  between  an  obligation  that  is 
>nly  joint  and  an  obligation  that  is  joint  and  several.  In 
iither  case  there  is  but  one  debt  or  duty,  and  an  extinguish- 
nent  of  that  operates  to  release  all  the  parties  upon  whom 
t  is  imposed  by  the  instrument  that  created  it."^  It  has, 
lowever,  been  held  that  a  composition  agreement  not  under 
>eal  to  discharge  a  particular  party  does  not  have  the  same 
effect  as  a  technical  release,  and  will  not  operate  to  discharge 
1  co-debtor. "5  If  the  composition  agreement  does  not  con- 
tain a  technical  release,  but  merely  a  covenant  not  to  sue,  it 
will  not  release  a  co-debtor,  for  such  a  covenant  is  only 
allowed  to  operate  as  a  release  in  actions  between  the  cov- 
enantor and  the  covenantee  alone,  for  the  sole  purpose  of 
preventing  circuity  of  action."^  Even  a  technical  release 
will  not  discharge  a  co-debtor  if  there  is  a  reservation  of  all 
demands  against  other  parties,  for  the  instrument,  in  such  a 
case,  is  construed  to  be  merely  a  covenant  not  to  sue.*^ 

The  discharge  of  one  party  to  an  instrument  operates  as 
a  release  of  other  parties  only  in  those  cases  where  the  latter, 
upon  paying  the  debt,  will  immediately  have  a  right  to  re- 
cover the  amount,  or  a  portion  thereof,  from  the  party  who 
has  been  discharged.  It  has  the  effect  in  the  case  of 
sureties,  co-debtors,  and  the  parties  to  commercial  paper  who 
are  liable  only  upon  the  failure  of  others  to  pay  it.  The 
rule,  however,  is  different  where  the  discharge  is  given,  not 
to  the  prior,  but  to  a  subsequent  party  on  the  paper.  A  re- 
lease of  a  subsequent  party  does  not  release  a  prior  party. 
A  release  of  the  drawer  of  a  bill  of  exchange  will  not  re- 
lease the  acceptor."®  A  release  of  an  endorser  upon  a 
promissory  note  will  not  release  the  maker. "9  Although  the 
note  is  an  accommodation  note,  a  release  of  the  payee  will 

'^'*  Tuckerman  v.  Newhall,  17  Mass.  581. 

"5  Pond  V.  Williams,  67  Mass.  630. 

^^  Hutton  V.  Eyre,  6  Taunt.  289. 

"7  North  V.  Wakefield,  13  Q.  B.  535. 

"^  Mawson  v.  Stock,  6  Ves.  300 ;  Thomas  v.  Courtnay,  i  Bam.  &  Aid.  i ; 
Hartley  v.  Man  ton,  5  Q.  B.  247. 

'^  Commercial  Bank  v.  Cunningham,  41  Mass.  270;  Lamher  v.  Jones,  2 
Patt.  &  H.  144. 
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not  release  the  maker,  if  the  payee  at  the  time  has  no  notice 
that  the  note  is  accommodation  paper.'3° 

If  the  composition  agreement  reserves  the  right  of  th- 
creditor  against  a  surety,  the  latter,  upon  paying  the  balance 
of  the  debt,  will  have  a  new  demand  against  the  debtor,  whid: 
will  not  be  affected  by  the  composition. '3'  The  surety  may. 
however,  be  made  a  party  to  the  agreement,  and  release  his 
claim  by  apt  terms,'^*  but  such  a  release  will  not  be  inferred 
from  a  mere  assent  to  an  agreement  in  which  the  remedy 
against  him  is  reserved.'^^ 

The  reservation  of  the  remedy  against  other  parties  is  usu- 
ally made  upon  the  face  of  the  composition  agreement 
Whether  a  secret  reservation  would  be  void  or  not,  is  a  point 
that  has  not  yet  been  conclusively  settled  by  the  authori- 
ties ;  '34  but  on  principle  it  would  seem  to  be  invalid,  for  the 

'3<>  Commercial  Bank  v.  Cunningham,  41  Mass.  270. 

»3»  Close  V.  Close,  4  De.  G.  M.  &  G.  176. 

'3«  Gloucester  Bank  v.  Worcester,  27  Mass.  528;  Reed  v.  Tarbell,  45  Mass. 
93 ;  Ludwig  v.  Iglehart,  43  Md.  38. 

'33  Kearsley  v.  Cole,  16  Mee.  &  W.  127. 

'34  In  Stock  V.  Mawson,  i  Bos.  &  Pul.  286,  Mawson  v.  Stock,  6  Yes.  300. 
the  creditor  treated  the  bills  of  exchange  as  collateral  security,  and  a  secrc: 
reservation  of  the  right  to  retain  them  was  deemed  fraudulent.  In  Lewis  %. 
Jones,  4  B.  &  C.  506,  Bayley,  J.,  thought  it  was  not  necessary  to  decide  tht 
point.  Holroyd,  J.,  said:  »' Any  parol  evidence  to  show  that  the  debt  wai»  d^: 
fully  satisfied  would  go  to  contradict  the  agreement  of  the  parties,  and  wojid. 
therefore,  be  inadmissible.  It  is  not  necessary,  however,  to  decide  that  point. 
Here  the  father  of  the  defendant  was  no  party  to  such  an  engagement.  He 
gave  his  note  upon  the  faith  that  the  agreement  for  composition  was  to  be  per- 
formed, and  he  was  not  privy  to  any  agreement  that  the  debt  was  to  contxnsf 
against  the  surety.  To  hold  the  surety  now  liable,  would  operate  as  a  frajd 
upon  the  father."  Littledale,  J.,  said :  **  But  there  was  hardly  evidence  :i 
such  an  agreement,  and  I  incline  to  think  that,  if  there  was,  it  would  not  hare 
been  binding  on  the  surety,  for  this  reason,  that  if  it  were  allowed  to  contiose 
a  debt  against  the  surety,  it  would  be  a  fraud  upon  the  other  creditors  who  sop- 
posed  they  had  contracted  with  each  other  upon  equal  terms.  I  think  it  better 
and  safer  to  lay  down  as  a  general  rule  that  any  private  bargain,  the  effect  of 
which  is  to  give  one  creditor  an  advantage  over  the  others,  is  void,  the  principle 
of  composition  being  that  all  creditors  shall  stand  on  the  same  footing.  With- 
out, however,  giving  any  decided  opinion  upon  that  point,  I  think,  for  the  rea- 
sons already  given,  that  the  rule  for  a  new  trial  must  be  made  absolute."  In 
Cowper  v.  Smith,  4  Mee.  &  W.  519,  the  right  to  compound  with  the  debtor  was 
expressly  reserved  in  the  contract  of  guaranty,  and  the  point  was  not  made.    In 
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Dbject  of  the  creditors  in  entering  into  the  composition  is  to 
Free  the  debtor  from  his  debts,  and  if  he  can  be  left  still  liable 
by  means  of  a  secret  reservation  of  a  remedy  against  other 
parties,  their  object  would  be  defeated. 

When  the  composition  agreement   contains  a   provision 
that  it  shall  he  void  unless  all  the  creditors  sign  it,  it  does 
not  bind  any   creditor  unless   the  debtor  strictly  complies 
with  the  condition.'35     Such  a  provision  makes  it  necessary 
that  all  the  creditors  shall  sign,  whether  their  claims  are  large 
or  small,  or  secured  or  unsecured. '3^     It  is  not  complied  with 
by  obtaining  the  signatures  of  all  but  one  or  two  of  the 
creditors,  and  then  settling  with  them  on  the  best  terms  pos- 
sible.*37     Such  a  condition,  however,  is  liberally  construed, 
and  is  deemed  to  be  satisfied  if  the  creditors  act  under  the 
agreement  so  far  as  to  be  estopped  from  disputing  its  va- 
lidity.     The  agreement  has  accordingly  been   held  to  be 
binding  if  the  creditors  assent  to  its  terms,  and  accept  the 
composition-money,  or  notes,  although  they  do  not  sign  it.'3® 
If  the  condition  has  a  further  stipulation,  that  the  agreement 
shall  be  void  unless  all  the  creditors  sign  it  within  a  certain 

Davidson  v.  McGregor,  8  Mee.  &  W.  755,  the  creditor  entered  into  the  compo- 
sition with  the  assent  of  the  surety,  and  upon  the  express  agreement  that  it  should 
not  discharge  him.  Alderson,  ti.,  said:  '< It  does  not  appear  on  the  plead- 
ings, nor  was  it  proved  at  the  trial,  that  this  reservation  of  the  plaintiflTs  rights 
against  the  defendant,  was  not  known  to  the  other  creditors,  neither  does  it  ap- 
pear affirmatively  to  have  been  known  to  them.  But,  inasmuch  as  the  defend- 
ant is  seeking  to  establish  that  this  agreement  which  he  has  in  fact  entered  into 
was  invalid  in  law,  we  think  that  the  fact  ought  to  have  been  proved  by  him. 
In  the  absence  of  this  proof,  we  see  nothing  to  show  that  the  agreement  was 
not  binding  on  him.*' 

'35  Paulin  V.  Kaigh,  27  N.  J.  503 ;  Doughty  v.  Savage,  28  Conn.  146 ;  Dur- 
gin  v.  Ireland,  14  N.  Y.  322;  Turner  v.  Comer,  72  Mass.  530;  Cobleigh  v. 
Pierce,  32  Vt.  788 ;  Acker  v.  Phoenix,  4  Paige,  305 ;  Greer  v.  Shriver,  53  Penn. 
259;  Kinsing  v.  Bartholew,  i  Dill.  155;  Chase  v.  Bailey,  49  Vt.  71 ;  Reay  v. 
Richardson,  2  C.  M.  &  R.  422 ;  Spooner  v.  Whiston,  8  Moore,  580. 

»3*  Cobleigh  v.  Pierce,  32  Vt.  788 ;  Acker  v.  Phoenix,  4  Paige,  305 ;  Kinsing 
V.  Bartholew,  i  Dill.  155. 

'37  Spooner  v.  Whiston,  8  Moore,  580;    Turner  v.  Comer,  72  Mass.  530. 
Vide  Babcock  v.  Dill.  43  Barb.  577. 

'38  Jolly  V.  Wallis,  3  Esp.  228;  Fellows  v.  Stevens,  24  Wend.  294;  Ex  parte 
Saddler,  15  Ves.  52. 
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time,  then  time  is  of  the  essence  of  the  contract,  and  the 
creditors  are  not  bound  unless  the  signatures  of  all  are  ob- 
tained within  the  prescribed  period.'39  But  this  condition 
may  be  waived,  either  by  signing  the  agreement,  or  accept- 
ing the  composition-money,  or  notes,  after  the  expiration  of 
the  specified  time,  with  knowledge  that  the  debtor  has  failed 
to  comply  with  its  terms.'^  Such  waiver,  however,  cannot 
bind  a  surety  who  undertakes  to  secure  the  payment  of  the 
composition-money,  for  the  whole  contract,  in  order  to  be 

'39  Cobleigh  v.  Pierce,  32  Vt.  788.     In  England,  where  a  deed  of  tru<^i  is 
made  for  distribution  of  the  proceeds  of  the  debtor's  property  among  those  who 
sign  and  execute  a  release  within  a  certain  time,  time  is  not  deemed  to  be  of 
the  essence  of  the  contract,  but  a  creditor  who  acts  under  it  is  allowed  to  shar« 
in  the  proceeds,  although  he  does  not  sign  within  the  time.     Dunch  v.  KenL  i 
Vcrn.  260,  319;  Broadbent  v.  Thornton,  4  De  G.  &  Sm.  65 ;  Nicholson  v.  Tulia, 
2  Kay  &  J.  18;  Raworth  v.  Parker,  2  Kay  &  J.  163;  Whitmore  v.  Turquand,  3 
De  G.  F.  &  J.  107 ;  Baber's  Trusts,  Law  Rep.  10  Eq.  554  ;  Spottswood  v.  Stock- 
dale,  I  Coop.  C.  C.  102.     In  some  of  the  cases  it  has  been  said  that  this  acqui- 
escence must  be  of  such  a  character  as  to  put  the  creditor  in  precisely  the  same 
situation  towards  the  debtor  as  if  he  had  signed  the  deed.     Forbes  v.  Limood. 
4  De  G.  M.  &  G.  208;  Field  v.  Lord  Donoughmore,  i  Dr.  &  War.  227;  s.  r^ 
2  Dr.  &  Wal.  630 ;  and  that  it  is  not  sufficient  for  the  creditor  to  merely  stand 
by  and  take  no  part  at  all.     Biron  v.  Mount,  24  Beav.  642;  Whitmore  v.  Tar- 
quand,  3  De  F.  &  J.  107.     It  has  also  been  held  that  the  application  for  the 
benefit  of  the  deed  must  be  made  within  a  reasonable  time  (Gould  v.  Robert- 
son, 4  De  G.  &  Sm.  509 ;)  and  before  a  change  takes  place  in  the  situation  of  the 
parties  (Lane  v.  Husband,   14  Sim.  656;  Biron  v.  Mount,  24  Beav.  642).    If 
the  creditor  holds  security,  and  its  retention  is  inconsistent  with  the  terms  of 
the  deed,  he  cannot  get  the  benefit  thereof,  except  by  surrendering  it.     Bosh 
V.  Shipman,  14  Sim.  239.     A  creditor  who  refuses  to  come  in  under  the  deed 
within  the  time  cannot  afterwards  get  the  benefit  thereof    Johnson  v.  Kershaw, 
I  De  G.  &  Sm.  260;  Watson  v.  Knight,  19  Beav.  369;  Brandling  v.  Plummcr. 
27  L.  J.  (Ch.)  188.     In  this  country,  time  is  deemed  to  be  of  the  essence  of  the 
contract  in  such  a  deed,  and  a  creditor  is  not  entitled  to  its  benefit  nnless  he 
signs  it  within  the  prescribed  time.     Phoenix  Bank  v.  Sullivan,  26  Mass.  410: 
Pearpoint  v.  Graham,  4  Wash.  C.  C.  232;  Battles  v.  Forbes,  38  Mass.  239; 
Coe  v.  Hutton,  i  Serg.  &  R.  398.     An  offer  to  accede  (Pearpoint  v.  Graham.  4 
Wash.  C.  C.  232  ;  Battles  v.  Forbes,  43  Mass.  93),  or  the  acceptance  of  a  divi. 
dend  (Bank  v.  Walker,   12  Rich.  304),  or  the  acceptance  of  the  trust  by  a 
creditor  who  is  a  trustee  under  it  (Pearpoint  v.  Graham,  4  Wash.  C.  C  232), 
is  not  sufficient.     To  this  general  rule  no  exception  has  been  made,  save  of  a 
creditor  who  did  not  get  notice  of  the  existence  of  the  deed  before  the  time  for 
signing  had  expired.     De  Caters  v.  De  Chaumont,  2  Paige,  490. 

'^  Harvey  v.  Hunt,  1 19  Mass.  279. 
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valid  under  the  statute  of  frauds,  must  be  in  writing.'*'  If 
the  agreement  excepts  a  certain  class  of  creditors  from  the 
provision  requiring  the  signatures  of  all,  it  will  be  valid  with- 
out their  signatures.'*' 

If  the  agreement  is  to  be  void  unless  it  is  consummated 
within  a  certain  time,  it  is  void  as  to  all  the  creditors  if  the 
composition-money  is  not  paid  to  any  one  within  the  speci- 
fied time,  although  it  is  paid  to  the  others,  for  when  it  is  void 
as  to  one  it  is  void  as  to  all.'*^     If  it  is  only  to  be  void  in  case 
any  creditor  refuses  to  sign  within  a  certain  time,  the  mere 
omission  to  sign  does  not  constitute  a  refusal  so  as  to  make 
it  void.'**      If  it  is  to  be  void  unless  the  debtor  continues  to 
deal  with  the  creditors,  it  will  not  be  void  upon  a  refusal  to 
buy  from  them,  unless  they  furnish  him  with  good  and  mar- 
ketable articles.'*^     If  it  transfers  property  to  trustees,  it  is 
valid  if  one  accepts  it,  although  it  provides  that  it  shall  be 
void  unless  the  parties  execute  it.'**      Where  it  merely  pro- 
vides for  the  execution  of  a  release  as  soon  as  the  property 
transferred  to  a  trustee  realizes  a  certain  amount,  it  aoes  not 
operate  as  a  release  before  that  time.'^7     If  the  release  is  to 
take  effect  only  when  the  debtor  does  a  certain  act,  it  is  not 
operative  until  the  act  is  done.'*®     When  the  agreement  is  to 
be  void  if  the  debtor  does  not  account  for  his  estate,  the 
creditor  may  sue  if  no  such  account  is  given.'*9 

What  is  to  operate  as  a  satisfaction  of  the  original  debts  de- 
pends entirely  upon  the  terms  of  the  agreement'^®  The  cred- 
itors may  agree  to  take  the  note  of  a  third  party,  or  the  agree- 

'4«  Emmett  v.  Dewhurst,  3  Mac.  &  G.  587;  Williams  v.  Mostyn,  33  L.  J. 
(Ch.)  54. 

Ma  Wells  V.  Greenhill,  1  Dow.  &  Ry.  493 ;  s.  c,  5  B.  &  A.  167 ;  Cobleigh  v. 
Pierce,  32  Vt.  788. 

143  Evans  v.  Gallantine,  57  Ind.  367. 

'*♦  Holmes  v.  Love,  5  Dow.  &  Ry.  56;  s.  c,  3  Barn.  &  Cress.  242 ;  j.  c,  Russ. 
&  M.  38. 

M5  Thornton  v.  Sheratt,  8  Taunt.  523. 

'^  Small  V.  Marwood,  9  Bam.  &  Cress.  300;  s.  c,  4  Man.  &  R.  181. 

M7  Wiglesworth  v.  White,  i  Stark.  218. 

m8  Deacon  v.  Stodhart,  9  Car.  &  P.  685. 

'«  Kesterton  v.  Sabery,  2  Chit.  541. 

'**  Stafford  v.  Bacon,  i  Hill,  533;  j.  c,  25  Wend.  584;  Mackenzie  v.  Mac- 
kenzie, 16  Ves.  372. 
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ment  itself/s'  in  satisfaction  of  their  claims,  and  in  such  case  a 
failure  to  pay  the  note,  or  comply  with  the  agreement,  will 
not  revive  the  original  debts,  but  their  only  remedy  is  on  the 
note  or  agreement.      If  the  agreement  contains  an  absolute 
release,  and  a  covenant  on  the  part  of  the  debtor  to  pay  the 
composition-money  in  instalments,  without  any  proviso  that  it 
shall  be  void  unless  they  are  paid,  the  creditors  are  not  re- 
mitted to  their  original  debts  by  non-payment,  for  those  are 
discharged,  and   the  only  remedy  for  a  breach  of  the  cove- 
nant is  by  an  action  upon  the  covenant  itself.'^*      But  if  the 
release  is  expressly  made  conditional  upon  the  compliance 
with  certain  terms,  the  agreement  will  not  merge  a  simple 
contract  debt,  nor  prevent  an  action  thereon  on  failure  to 
comply  with  the  condition.'53     If  the  composition  agreement, 
instead  of  containing  a  release,  merely  stipulates  that  the 
creditors  agree  to  accept  a  certain  sum  of  money,  to  be  paid 
at  certain  times,  and  secured  in  a  certain  way,  in  full  satis- 
faction of  their  respective  debts,  the  debtor  must  furnish  the 
security  and  pay  punctually  according  to  the  agreement,  for 
until  performance  the  creditors  are  not  bound.     The  reason 
is  obvious.      The  creditors  have  the  sole  right  of  modifying 
the  original  contract  and  of  prescribing  the  conditions  of  its 
discharge.    If  the  debtor  fails  to  furnish  the  security,  or  make 
the  partial  payment,  the  agreement  to  take  part  is  broken, 
and  the  original  cause  of  action  is  revived.^^*     There  is  no 
harshness  in  the  rule  which  holds  the  debtor  to  a  strict  com- 
pliance with  the  terms  of  the  composition,  for  his  neglect  only 
serves  to  restore  to  the  creditors  the  right  to  collect  their 
whole  debt,  while  it  exposes  the  debtor  to  no  loss  beyond 
the  payment  of  a  debt  which  he  still  owes.     In  respect  to  the 
effect  of  a  default  to  revive  the  original  debt,  it  is  immaterial 

'5«  Evans  v.  Powis,  i  Exch.  60 1. 

'sa  Ex  parte  Clark,  19  L.  T.  (n.  s.)  327;  Solomon  v.  Laverick,  17  L.  T. 
(n.  s.)  545 ;  Lay  v.  Mottram,  19  C.  B.  (n.  s.)  479. 

»53  Whitney  v.  Whittaker,  43  Mass.  268 ;  MilUgan  v.  Salmon,  18  L.  T.  (n. 
s.)887. 

154  Clark  V.  White,  12  Pet.  178;  Flack  v.  Garland,  8  Md.  188;  Ex  parte 
Bateson,  i  M.  D.  &  De  G.  289;  Penniman  v.  Elliott,  27  Barb.  315 ;  Dolson  v. 
Arnold,  10  How.  Pr.  528. 
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whether  the  payment  of  the  composition  is  unsecured,  or  se- 
cured by  the  endorsement  of  another,'5s  or  the  notes  of  third 
parties  are  given  as  a  part  of  the  composition.'^^  In  either 
case,  the  risk  of  default  on  the  part  of  the  debtor,  or  the 
surety,  or  such  third  party,  does  not  attach  to  the  creditors 
unless  there  is  an  express  stipulation  to  that  effect.  If  the 
composition-money  is  to  be  paid  in  instalments,  a  default  in 
the  payment  of  one  instalment  has  the  same  effect  as  a  de- 
fault in  the  payment  of  all  the  instalments.'57 

As  a  composition  agreement  is  an  act  of  favor  on  the  part 
of  the  creditors,  the  provisions  for  a  discharge  are  strictly 
construed, '58  and  the  debtor,  in  order  to  obtain  the  benefit  of 
them,  must  do  the  act  by  which  he  is  to  be  discharged.  If 
the  debtor  is  to  give  notes,  as  a  part  of  the  composition,  he 
must  tender  the  notes  to  the  creditors.'59  An  offer  to  give 
them  is  not  sufficient  unless  they  are  drawn  at  the  time  of 
the  offer.'^  If  the  stipulation  is  merely  for  notes  to  mature 
at  certain  times  from  a  certain  date,  the  period  of  maturity  is 
the  principal  matter  provided  for,  and  notes  of  a  different 
date,  maturing  at  the  stipulated  times,  are  sufficient?  '^^  If  the 
notes  are  to  be  secured  with  approved  security,  the  provision 
in  law  means  such  security  as  ought  to  be  approved,  so  that 
the  debtor  shall  not  be  subject  to  the  caprice  of  the  credit- 
ors.'^ Where  acceptances  are  to  be  given  as  a  part  of  the 
composition,  the  stipulation  requires  concurrent  action  on 
the  part  of  the  debtor  and  the  creditors.  He  is  not  bound 
to  draw  the  acceptances  and  deliver  them  in  blank,  for  he 
would  thus  incur  the  risk  that  they  might  get  into  wrong  hands, 
or  be  dealt  with  in  a  manner  not  intended.  He  is  only 
bound  to   prepare   the   bills   of  exchange   for  the   proper 

'55  Leake  v.  Young,  5  El.  &  Bl.  955 ;  Ex  parte  Charlton,  Law  Rep.  6  Ch. 
Div.  45. 

'5^  Constable  v.  Andrew,  2  C.  &  M.  298 ;  5.  r.,  4  Tyrw.  206. 

*57  Walker  v.  Seeborne,  i  Taunt.  526 ;  Evans  v.  Powis,  I  Exch.  601. 

'58  Smyth  V.  Graydon,  29  How.  Pr.  11. 

*59  Cranley  v.  Hillary,  2  Moo.  &  S.  120;  Oughton  v.  Trotter,  2  Nev.  &  M. 
71.    Contra:    Boothbey  v.  Sowden,  3  Camp.  175. 

»^  Warburg  V.  Wilcox,  2  Hilt.  118. 

'*'  Renard  v.  Tuller,  4  Bosw.   107. 

*^'  Lower  V.  Clement,  25  Penn.  63, 
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amount,  accept  them  and  hand  them  to  the  creditors,  requir- 
ing them  at  the  same  time  to  affix  their  names  as  drawers.*^^ 
When  money  is  to  be  paid,  the  debtor  must  pay  or  tender 
the  same  at  the  stipulated  time.*^*      It  is  not  sufficient  for 
him  to  be  ready  and  willing  to  pay ;  he  must  make  a  tender 
of  payment.'^5     He  must  produce  the  money  and  tender  it  to 
the  creditors,  unless  its  production  is  waived.'^     If  the  cred- 
itor resides  abroad  at  the  time  when  the  agreement  is  made, 
his  absence  is  no  excuse  for  omitting  to  tender  the  money  to 
him,  but  the  debtor  must  seek  him  and  make  the  tender.'^ 
If  the  creditor,  however,  is  in  the  country  at  the  time  when 
the  agreement   is  made,  and  afterwards   goes   abroad,  the 
debtor  is  not  bound  to  follow  him,  for  the  contract  means 
that  the  debtor  will  pay  if  the  creditor  remains  in  the  coun- 
try.    In  such  a  case,  absence  is  a  sufficient  excuse  for  an 
omission  to  tender  the  money.'^     The  difficulty  of  comply- 
ing with  the  duty  imposed  upon  the  debtor,  by  the  common 
law,  to  find  out  and  go  to  the  creditors,  makes  it  prudent, 
where  they  are  numerous,  to  insert  a  stipulation  that  the 
notes  shall  be  delivered,  or  the  money  paid,  only  upon  de- 
mand of  the  creditors,  and  then  there  is  no  default  until  the 
demand  is  made.*^     If  no  time  is  specified  for  the  deliver)' 
of  the  notes,  or  the  payment  of  the  money,  the  law  implies 
that  the  debtor  shall  do  the  act  within  a  reasonable  time.*'* 
If  a  creditor,  upon  the  maturity  of  a  composition  note,  ac- 
cepts another  note,  he  does  this  upon  the  implied  understand- 
ing that  it  shall  be  paid  when  it  becomes  due,  and  if  it  is  dis- 
honored, he  has  the  same  rights  as  he  had  upon  the  dishonor 
of  the  first  note."?' 

If  the  debtor  agrees  to  secure  the  payment  of  the  compo- 

**3  Ex  parte  Sullivan,  15  L.  T.  (n.  s,)  434. 

***4  Evans  v.  Powis,  i  Exch.  601 ;  Oughton  v.  Trotter,  2  Nev.  &  M.  71. 
»^5  Rosling  V.  Muggeridge,  16  Mee.  &  W.  181;  j.  r.,  4  Dow.  &  L.  298; 
Hazard  v.  Mare,  6  H.  &  N.  435 ;  Fessard  v.  Mugnier,  18  C  B.  (n.  s.)  286. 
*^  Bowen  v.  Holly,  38  Vt.  574. 
'^7  Fessard  v.  Mugnier,  18  C.  B.  (n.  s.)  286. 
^^  Fessard  v.  Mugnier,  18  C.  B.  (n.  S,)  286. 
»^  Solomon  V.  Laverick,  17  L.  T.  (n.  s.)  545. 
»7o  Hall  V.  Merrill,  5  Bosw.  266;  Bowen  v.  Holly,  38  Vt.  574. 
»7«  Nevill  V.  Boyle,  11  Mee.  &  W.  26. 
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'^-money  by  a  policy  of  insurance  for  a  certain  amount 

^        ^  *^^s  life^  he  must  insure  it  for  that  amount,  although  it 

^1^     ^^^^  the  sum  due  to  the  creditors.'^"     If  the  debtor  and 

^  ^^stee  to  whom  the  property  has  been  transferred,  in  pur- 

^c  of  the  agreement,  dispute  the  validity  of  a  claim  and 

to  allow  the  creditor  to  participate  in  the  fund,  he 

.ed  from   the   composition.'^s      But  if  the 

his  control  over  his  property  in  pursuance 

that  the  creditors  will  accept  such  composi- 

•  :  will  pay  on  a  certain  day,  in  discharge  of 

s  not  liable  to  his  creditors,  although  the 

;        CO  s  the  distribution   beyond  that  time.''*     If 

^      S        ^      5.  troperty  to  an  agent  or  trustee  is  to  be  ac- 

I       ^^      ^     i3-  ction  of  the  debts,  the  debtor  is  released 

o      £r    H  e   transfer,  although  a  creditor  refuses  to 

j*     ^     cr     S'    ^  cept  of  his  share  of  the  proceeds.''^     Where 

..     to      2      5     o  by  mistake  on  the  part  of  the  debtor,  it  has 

S^     n  3    "a               tender  upon  the  discovery  of  the  mistake, 

;      ^    3  (?*    2^               tuation  of  the  parties  has  been  changed,  is  a 

§     *^  ^^    w'                iance  with  the   terms   of  the   composition 

§-     5^  5.    <                  Dne  case  the  debtor,  by  mistake,  paid  a  sum 

<     ^  ?    c"                 ^c  less  than  the  amount  stipulated  for,  and 

50  3                   ived  it  without  objection  at  the  time.'^*     In 

^     3  i?     ^                   le  debtor  made  a  mistake  as  to  the  day  on 

5        &3         0)        0  "^ 

>r    g     "^  snt  was  to  be  made.'''     In  both  cases  a  ten- 


:r    ^     2     a 


to     p^     g     IT  :y  before  any  change  in  the  situation  of  the 

a     5*    2!  n  place  was  deemed  to  be  sufficient. 

3  rt  debtor  fails  to  comply  with  the  terms  of  the 


3-  c    s.  < 


ft     h     5'    H  t  a  creditor  may  waive  the  default  whether 

3        n\       M  , 


fl       5 


>,     5*  ^  3  under  seal  or  not.''*    The  waiver  may  take 

§.     g  ^  .12  Mee.  &  W.  254 ;  s.  c,  I  Dow.  &  L.  479, 

!^      C      ^'0  3lner,  8  Bing.  258;  s,  c,  4  Car.  &  P.  471 ;  s,  c,  i  Moo.  & 

C:s^      H.     3      f^  ers.  I  Barn.  &  Aid.  46. 

^^     '^    ^      a  *^^*  '3  Mass.  424;  Therasson  v.  Peterson,  4  Abb.  App. 

:«rs,  3  Sawyer,  62 ;  Bartleman  v.  Douglass,  I  Cranch.  C. 


u 


e,  12  Pet.  178. 

l.evy,  Law  Rep.  5  C.  P.  607 ;  Law  Rep.  6  C.  P.  180. 

lliott,  27  Barb.  315. 
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place  either  before  default  or  after  default.  In  order  that  an 
act  may  amount  to  a  waiver  after  a  default,  the  creditor,  at 
the  time  when  he  does  it,  must  have  knowledge  of  the  facts 
on  which  the  default  rests.*''  If,  with  knowledge  of  these 
facts,  he  does  any  act  with  the  intent  to  carry  out  the  agree- 
ment, this  is  deemed  to  be  a  waiver  of  the  right  to  insist 
upon  the  default. 

A  creditor  may  dispense  with  a  condition  before  the  time 
for  performance  has  arrived,  and  if  he  does  so,  he  cannot  de- 
rive any  advantage  from  a  default  which  has  occurred  in  ac- 
cordance with  his  own  directions,  or  in  consequence  of  his 
own  acts.  If  he  directs  the  debtor  to  postpone  the  payment 
of  the  composition-money,  he  cannot  insist  that  there  has 
been  a  default  until  such  consent  has  been  clearly  and  ex- 
pressly  withdrawn.'^  If  the  default  is  in  pursuance  of  an 
agreement  between  the  creditor  and  the  debtor  for  a  secret 
preference,  the  creditor  is  precluded  from  alleging  that  there 
has  been  a  default,  for  he  cannot  get  any  benefit  from  a 
fraudulent  agreement.'**  If  a  creditor  wholly  repudiates  the 
agreement,  and  refuses  to  consider  it  binding  upon  him,  he 
thereby  exonerates  and  discharges  the  debtor  from  the  ne- 
cessity of  making  a  tender  of  the  composition-money  or 
notes.'*'  A  refusal  to  accept  one  instalment  dispenses  with 
the  tender  of  subsequent  instalments,  until  the  creditor  no- 
tifies the  debtor  of  a  change  of  intention  on  his  part.''^  If 
a  creditor  who  undertakes  to  compromise  for  a  debt  con- 
sisting of  three  notes  has  either  parted  with  two,  or  parts 
with  two  after  signing  the  agreement,  he  waives  a  tender  of 
the  composition  money  for  any  of  the  notes,  because  he  is 
unable  to  comply  with  his  part  of  the  agreement  by  surren- 
dering the  notes  which  he  agrees  to  release.  He  cannot  re- 
quire a  tender  of  the  money  for  even  the  note  which  he 

*79  Cobleigh  v.  Pierce,  32  Vt.  788. 

'^  Ex  parte  King,  Law  Rep.  17  Eq.  332. 

*^*  Townsend  v.  Newell,  22  How.  Pr.  164;  Bean  v.  Amsinck,  10  BUtchf. 
361.    Vide  Trumbull  v.  Tilton,  21  N.  H.  128. 

'8^  Cooper  V.  Phillips,  I  C.  M.  &  R.  649;  Ilderton  v.  Castrique,  13  L.  T. 
(N.  s.)  506;  Bamford  v.  Clewes,  Law  Rep.  3  Q.  B.  729.  Vide  Bowen  v.  Holly, 
38  Vt.  574. 

»*3  Ex  parte  Sullivan,  15  L.  T.  (n.  s.)  434. 
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holds,  for  the  contract  is  entire;  and  he  cannot  apportion  it 
by  his  own  act  so  as  to  demand  a  performance  of  part,  when 
he  himself  is  unable  to  comply  with  any  part  of  the  agree- 
ment."** If  the  amount  of  the  debt  is  in  dispute,  and  the 
creditor  agrees  to  adjust  it  and  accept  a  composition  on  the 
amount  found  to  be  due,  his  conduct  dispenses  with  a  strict 
tender  of  the  money.^^s 

Although  the  composition-money  is  not  paid  on  the  very 
day  named  in  the  agreement,  yet  if  the  creditor  receives  it 
without  objection,  he  thereby  waives  all  right  to  object  on 
account  of  the  failure  to  pay  at  the  stipulated  time."^  If  a 
creditor  continues  to  negotiate  with  the  debtor  on  the  basis 
that  there  has  been  no  default,'*^  or  consents  not  to  take  ad- 
vantage of  it,  and  lets  the  debtor  go  on  to  comply  with  the 
other  terms  of  the  agreement,'^  he  thereby  waives  it.  Al- 
though an  agreement  contains  an  express  stipulation  that  it 
shall  be  void  unless  all  the  creditors  sign  it  within  a  cer- 
tain time,  yet  a  creditor  may  waive  either  of  these  terms. 
He  may  agree  to  accept  the  composition  after  the  expiration 
of  the  time,  or  consent  to  enter  into  another,  although  others 

**♦  Farrington  v.  Hodgdon,  1 19,  Mass.  453. 

»85  Reay  v.  White,  I  Car.  &  M.  748. 

'^  Shipton  V.  Casson,  5  Barn.  &  Cress.  378 ;  Mackenzie  v.  Mackenzie,  16  Ves. 
372;  Cobleigh  v.  Pierce,  32  Vt.  788;  Harvey  v.  Hunt,  119  Mass.  279;  Penniman 
V.  Elliott,  27  Barb.  315.  In  Shipton  v.  Casson,  5  Bam.  &  Cress.  378,  the  agree- 
ment provided  for  the  payment  of  the  first  instalment  in  four  months  from  No- 
vember 26,  1823.  The  money  was  not  sent  until  March  27,  1824.  The  creditor 
received  it  and  passed  it  to  the  debtor's  account.  This  was  held  to  be  a  waiver 
of  the  default.  In  Harvey  v.  Hunt,  119  Mass.  279,  it  was  expressly  stipulated 
that  the  deed  should  be  void  unless  the  money  was  paid  within  a  certain  time.  It 
was  held  that  this  provision  was  waived  by  accepting  the  money  after  that  time. 
In  Penniman  v.  Elliott,  27  Barb.  315,  the  agreement  provided  that  it  should  be 
void  if  the  money  was  not  paid  at  the  appointed  time.  The  creditor  was  held 
to  have  waived  the  condition  by  accepting  the  money  after  that  time.  In  Leake 
V.  Young,  5  El.  &  Bl.  955,  the  creditor  retained  the  composition  note,  sued  the 
surety,  and  recovered  the  money.  The  point  that  there  had  been  a  waiver  was 
not  made.  In  Milligan  v.  Salmon,  18  L.  T.  (n.  s.)  887,  the  agreement  con- 
tained a  proviso  that  it  should  be  void  if  the  money  was  not  paid  at  the  ap- 
pointed time.  An  acceptance  of  the  money  after  that  time  was  held  not  to  be 
a  waiver. 

'87  Ex  parte  John  B.  Cross,  4  De  G.*&  Sm.  364. 

»^  Watts  v.  Hyde,  17  L.  J.  (Ch.)409 ;  s,  c,  10  Jur.  127. 
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may  refuse/'^  An  acceptance  of  the  composition-money 
after  a  default  for  either  cause,  is  sufficient  evidence  of  a 
waiver  thereof.'^^  If  a  creditor  signs  an  agreement  after  the 
time  fixed  for  the  payment  of  the  composition-money  has  ex- 
pired, he  waives  that  provision  and  adopts  all  the  other  stipu- 
lations.'9*  In  such  case  the  money  becomes  payable  either 
on  demand  or  within  a  reasonable  time.'^^ 

An  attorney  has  no  authority  in  the  first  instance  to  waive 
a  default  in  the  payment  of  the  composition-money  without 
the  consent  of  his  client,  but  if  the  creditor  receives  the 
money  with  knowledge  of  the  facts,  he  thereby  ratifies  the 
act  of  the  attorney.'^^ 

If  a  creditor  waives  a  default,  he  cannot  afterwards  avail 
himself  of  it  for  any  purpose,*^  but  by  waiving  one  default 
he  does  not  preclude  himself  from  taking  advantage  of  a 
subsequent  default.'^s  A  refusal  to  receive  the  composition- 
money  on  one  ground,  although  that  is  insufficient,  is  no 
waiver  of  any  existing  default,  for  the  creditor  may  rely  upon 
any  sufficient  reason  to  show  that  his  act  in  refusing  the 
money  is  right.^^^  if  the  agreement  provides  that  it  shall  be 
void  as  to  the  creditors  respectively,  unless  the  composition- 
money  is  paid  at  the  specified  times,  a  creditor  who  has  been 

paid  cannot  avoid  it  on  the  ground  t!#\t  others  have  not  been 
paid.^97 

The  consequence  of  a  default  is  not  in  any  just  legal  sense 
a  penalty,  or  in  the  nature  of  a  penalty.  If  there  is  a  for- 
feiture in  a  qualified  sense,  yet  there  is  no  forfeiture  of  prop- 
erty or  money  with  which  the  debtor  has  parted  in  anticipa- 
tion of  an  equivalent,  and  which  he  will  lose  if  the  terms  of 

^  Dauchy  v.  Goodrich,  20  Vt.  127 ;  Cobleigh  v.  Pierce,  32  Vt.  788. 
90  Dauchy  v.  Goodrich,  20  Vt.  127. 

VI  Harvey  v.  Hunt,  119  Mass.  279;  Bowen  v.  Holly,  38  Vt  574;  Milligao 
V.  Salmon,  18  L.  T.  (n.  8.)  887. 

9«  Bowen  v.  Holly,  38  Vt.  574;   Milligan  v.  Salmon,  18  L.  T.  (n.  s.)887. 

93  Penniman  v.  Elliott,  27  Barb.  315. 

94  Cobleigh  v.  Pierce,  32  Vt.  788;  Dauchy  v.  Goodrich,  20  Vl  127. 

95  Hyde  v.  Watts,  12  Mee.  &  W.  254;  s.  r.,  I  Dow.  &  L.  479. 
9^  Lower  v.  Clement,  25  Penn.  63.    Contra:  Ex  parte  Snllivaiiy  15  L.  T. 

(N.  s.)  434. 

97  Hart  V.  Smith,  Law  Rep.  4  Q.  B.  61. 
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the  agreement  are  enforced  against  him.  He  merely  fails  to 
obtain  an  advantage  which  was  an  act  of  liberality  and  not  of 
justice.  Equity,  therefore,  will  not  relieve  him  from  the  con- 
sequences of  the  default,  for  it  relieves  against  forfeitures, 
not  to  enable  a  party  to  realize  the  anticipated  profits  of  an 
agreement,  but  to  save  him  from  suffering  an  unconscionable 
loss.  It  interferes  to  prevent  oppression,  which  it  is  against 
equity  and  good  conscience  to  allow,  and  not  to  restrain 
what,  independent  of  the  broken  contract,  is  just  in  itself. '9* 
If  the  debtor  gave  secret  preferences  to  obtain  the  signatures 
of  some  of  the  creditors,  this  is  an  additional  reason  for  re- 
fusing to  relieve  him  from  a  default. '^9 

If  there  has  been  a  default,  the  composition  agreement  is 
not  absolutely  void,  for  that  would  enable  the  debtor,  against 
the  wishes  of  the  creditors,  who  may  have  an  interest  in  its 
continuance,  to  avail  himself  of  his  own  wrong,  and  absolve 
himself  and  his  sureties,  if  there  are  any,  from  all  liability.  It 
is  void  only,  as  to  the  creditors,  if  they  elect  to  make  it  so.'^ 
If  they  elect  to  treat  it  as  void,  they  need  not  do  any  act  or 
give  any  intimation  of  their  election  before  bringing  suit. 
The  agreement  is  void  if  they  elect  to  so  treat  it  by  bringing 
suits  for  their  original  debts."**'  If  they  obtain  judgments 
against  the  debtor  upon  their  original  debts,  they  cannot  af- 
terwards maintain  an  action  against  a  surety  on  the  composi- 
tion notes,  for  by  repudiating  the  composition  agreement 
they  take  away  the  consideration  for  which  the  notes  were 
given. '^^ 

'98  Leigh  V.  Berry,  3  Atk.  583;  Sterne  v.  Beck,  i  Dc  G.  J.  &  S.  595  ;  Magee 
V.  Kast,  49  Cal.  141. 

'^  Child  V.  Danbridge,  2  Vern.  71. 

''^  Hyde  v.  Watts,  12  Mee.  &  W.  254;  s,  c,  i  Dow.  &  L.  479. 

''^»  Hyde  v.  Watts,  12  Mee.  &  W.  254;  s,  c,  i  Dow.  &  L.  479. 

'^  In  Latter  v.  White,  Law  Rep.  5  Q.  B.  622,  s,  c.  Law  Rep.  6  Q.  B.  474,  j. 
<.t  Law  Rep.  5  H.  L.  578,  the  composition  deed  was  made  under  section  192 
of  the  English  Bankrupt  Act  of  1861.  The  composition  notes  were  put  in 
the  hands  of  trustees  named  in  the  deed.  The  creditor  obtained  a  judgment 
against  the  debtor,  on  the  ground  that  the  deed  was  void.  The  surety  gave  the 
trustees  notice  not  to  deliver  the  notes  to  the  creditor.  The  creditor  then 
brought  suit  on  the  notes,  and  also  in  detinue  against  the  surety.  The  Court  of 
Queen's  Bench  allowed  him  to  recover,  on  the  ground  that  the  case  as  made  up 
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If  the  debtor  becomes  bankrupt  before  a  default  occurs 
the  creditor  can  only  prove  for  the  amount  of  the  composi- 
tion when  the  bankrupt  act  only  provides  for  the  proof  of 
debts  existing  at  the  time  of  the  bankruptcy,  although  i 
default  occurs  after  that  time.'**^  if  the  composition  agree- 
ment becomes  void  through  •  a  failure  of  the  debtor  to 
comply  with  its  terms,  and  the  creditors  wish  to  avail  them- 
selves of  the  default,  they  may  sue  upon  the  original  con- 
tracts. It  is  not  necessary  that  they  shall  return  the  amount 
that  has  been  paid  to  them  before  bringing  their  suits,  for 
the  composition  is  only  a  mode  of  paying  the  debts.  As 
they  received  the  money  lawfully,  they  may  retain  it  on  ac- 
count of  their  debts,  and  recover  the  residue  from  the 
debtor.'***  In  this  respect  it  makes  no  difference  whether 
the  money  has  been  paid  by  the  debtor,  or  by  a  surety,  for  a 
person  who  becomes  a  surety  for  the  payment  of  composition- 
money  is  presumed  to  have  entered  into  the  contract  subject 
to  the  known  rule  of  law,  by  which,  if  the  debtor  fails  to  pay 
the  composition,  the  creditors  are  remitted  to  their  old  debts.^ 

If  a  composition  agreement  is  void  on  account  of  fraud 
either  in  the  misrepresentation  of  a  material  fact,*^  or  in 
giving  a  secret  preference  to  a  creditor  to  obtain  his  sig- 
nature,'®'   a   creditor    may   recover    on  his    original    debt. 

did  not  show  that  the  deed  was  void.     On  a  writ  of  error  from   the  court  r. 
exchequer  chamber  that  judgment  was  reversed.     On  a  writ  of  error  this  Is.- 
judgment  was  affirmed  in  the  House  of  Lords,  on  the  ground  that  the  credu  ' 
could  not  maintain  an  action  of  detinue  against  a  party  who  did   not  ha^e  'J  > 
possession  or  control  of  the  notes,  or  on  the  notes  when  he  himself  did  " 
have  the  possession  of  them.      Although  the  case  thus  turned  on  icchr.-; 
points,  yet  throughout  the  case  it  is  conceded  that  there  would  have  been  c 
difficulty  on  the  merits,  if  the  case  had  arisen  at  common  law,  and  not  ua--' 
the  bankrupt  act. 

^i  Ex  parte  Peele,  I  Rose,  435. 

"*H  Durgin  v.  Ireland,  14  N.  Y.  322;  Greer  v.  Shriver,  53  Penn.  259:  ^= 
parte  Robert  Wood,  2  Deac.  &  Ch.  508 ;  Ex  parte  Verc,  I  Rose,  281 ;  t' 
parte  Gilbey,  Law  Rep.  8  Ch.  Div.  248;  Ex  parte  Bateson,  i  M.  D.  &  L't 
G.  289. 

«>5  Ex  parte  Gilbey,  Law  Rep.  8  Ch.  Div.  248. 

"^  Pierce  v.  Wood,  23  N.  H.  519. 

**7  Stuart  V.  Blum,  28  Penn.  225;  Crandall  v.  Cochran,  3  T.  &  C.  205: 
Hefterv.  Cahn,  73  111.  296. 
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although  he  retains  the  amount  that  he  has  received.  There 
is  a  difference  between  an  ordinary  contract  and  a  composi- 
tion agreement.  In  the  former  case  the  party  receives 
something  to  which  he  was  not  previously  entitled ;  in  the 
latter  case  the  creditor  only  receives  that  to  which  he  was 
previously  entitled.  The  rule  which  requires  the  return  of 
the  money  in  order  to  rescind  an  ordinary  contract  for  fraud, 
does  not  apply  to  a  composition  agreement.  The  creditor 
received  the  money  honestly,  and,  as  against  the  debtor,  has 
the  right  to  retain  it  and  apply  it  to  his  debt,  and  the  debtor 
through  his  own  fraud,  loses  any  benefit  which  he  otherwise 
might  have  had  from  the  agreement.  On  principle  it  would 
seem  to  be  immaterial  whether  the  money  was  paid  by  the 
debtor  or  a  surety,  for  a  surety  pays  on  behalf  of  his  princi- 
pal, and  has  a  right  of  contribution  against  him.  The 
decisions  thus  far,  however,  are  the  other  way.*^ 

A  contract  between  the  debtor  and  a  creditor  for  a 
secret  preference  is  a  fraudulent  contract.  It  is  a  viola- 
tion of  good  faith  towards  the  other  creditors,  repugnant  to 
the  principles  of  commercial  integrity,  and  subversive  of 
commercial  morality.  Although  the  debtor  and  the  creditor 
are  in  delicto,  because  the  act  is  a  fraud  upon  the  other  cred- 
itors, yet  they  are  not  in  pari  delicto,  for  it  is  a  case  of  op- 
pressor and  oppressed.  There  is  an  inequality  in  the  situa- 
tion of  the  parties.  The  creditor  has  a  species  of  power 
over  the  debtor,  so  that  the  latter  acts  under  coercion.  The 
creditor  can  dictate,  and  the  debtor  has  no  alternative  but  to 
submit.  The  creditor  holds  the  rod,  and  the  debtor  bows  to 
it.  In'  such  a  case  the  parties  are  never  deemed  to  be  in  pari 
delicto,  for  there  is  oppression  on  one  side  and  submission  on 
the  other.  The  law,  therefore,  grants  relief  to  the  debtor,  not 
for  his  own  sake,  but  on  grounds  of  public  policy,  in  order  to 
suppress  fraud.  As  the  relief  is  given  on  the  ground  of  pub- 
lic policy,  and  on  account  of  the  relative  situation  of  the 
parties,  it  makes  no  difference  whether  threats  and  oppres- 
sion were  actually  used  to  induce  him  to  consent  to  the  se- 

*^  Babcock  v.  Dill,  43  Barb.  577 ;  Crandall  v.  Cochran,  3  T.  &  C.  203. 
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cret  agreement,  or  whether  he  was  merely  a  volunteer,  ofTcr- 
ing  his  services  and  aiding  in  the  intended  deception.**^  If 
he  gave  a  note  or  bond,  to  induce  the  creditor  to  sign  the 
composition  agreement,  he  may  file  a  bill  in  equity,  to  obtain 
a  cancellation  thereof.****  If  he  gave  a  security  for  the  secret 
preference  to  the  creditor,  he  may  invoke  the  aid  of  a  court 
of  equity  to  compel  a  surrender  thereof.'"  If  he  is  sued  in  an 
action  at  law  upon  a  note  or  bond  given  for  a  secret  preference, 
he  may  set  up  the  fraud  as  a  defence  in  order  to  defeat  the 
action,  either  as  against  the  creditor,  or  as  against  any  other 
person  who  is  not  a  bona-fide  holder  thereof  for  a  valuable 
consideration,  before  maturity.'"  If  he  pays  the  creditor  the 
money  at  the  time  when  he  signs  the  composition  agree- 
ment,'"3  or  gives  the  creditor  a  note,  which  is  endorsed,  before 
maturity,  to  a  third  person,  who  compels  him  to  pay  it,"^  he 
may  maintain  an  action  to  recover  the  amount  from  the  cred- 
itor. In  order  to  recover  in  such  a  case,  however,  he  must 
show  that  he  himself  paid  the  money,  and  not  merely  that  i: 
was  paid  by  another,  for  the  basis  of  such  an  action  is  that  the 
creditor  has  received  money  to  which  he  is  not  entitled."^  if 
he  gives  a  note  to  the  creditor  at  the  time  of  signing  the  agree- 
ment, and  afterwards  pays  it  to  the  creditor,  he  cannot  recover 
the  money,  for  such  a  payment  is  a  voluntary   payment* ' 

^°9  Bean  v.  Amsinck,  lo  Blatchf.  361 ;  Bean  v.  Brookmire,  2  Dill.  108. 

***>  Middleton  v.  Lord  Onslow,  i  P.  Wms.  768;  Spurret  v.  Spiller,  i  AtL 
105 ;  Constantein  v.  Blache,  I  Cox,  287 ;  Fawcett  v.  Gee,  3  AnsL  910 ;  E>-- 
brook  V.  Scott,  3  Ves.  456;  Jackman  v.  Mitchell,  13  Ves.  581 ;  Cccilv. Pla- 
stow,  I  Anst.  202. 

«"  Pfleger  v.  Browne,  28  Beav.  391 ;  O'Shea  v.  Collier  White  Lead  C^-. 
42  Mo.  397. 

*"  Lawrence  v.  Clark,  36  N.  V.  128 ;  Carroll  v.  Shields,  4  E.  D.  Smith,  46c 

"'3  Atkinson  v.  Denby,  6  H.  &  N.  778 ;  j.  r.,  7  H.  &  N.  934;  ^ean  v,  As- 
sinck,  10  Blatchf.  361 ;  Bean  v.  Brookmire,  2  Dill.  108;  Turner  v.  Hoole,  Dow, 
&  Ry.  N.  P.  27 ;  Alsager  v.  Spalding,  4  Bing.  N.  C.  407;  x.  r.,  6  Scott,  204: : 
r.,  I  Am.  181. 

''4  Smith  V.  CufT,  6  Mau.  &  Sel.  160 ;   Bradshaw  v.  Bradshaw,  9  Mee.  &  W 
29;  Horton  v.  Riley,  11  Mee.  &  W.  492;  Gilmore  v.  Thompson,  49  Pow.  Pr. 
198. 

^*5  Bradshaw  v.  Bradshaw,  9  Mee.  &  W.  29. 

«»«  Wilson  V.  Ray,  10  Ad.  &  E.  82;  Bradshaw  v,  Bradshaw,  9  Mee.  &  W 
29.     Vide  Turner  v.  Hoole,  Dow.  &  Ry.  N.  P.  27. 
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the  signature  of  all  the  creditors,  where  that  is  required,  or 
makes  default  in  paying  the  composition-money.*** 

If  it  appears  that  the  debtor,  instead  of  merely  submitting 
to  oppression,  has  been  guilty  of  any  other  independent 
fraud,  then  he  is  not  entitled  to  invoke  the  aid  of  the  law  for 
relief  against  a  secret  preference.  If  he  obtained  the  com- 
position fraudulently,  by  concealing  a  part  of  his  assets,  he 
cannot  maintain  an  action  against  the  creditor  to  recover  the 
money  paid  to  him  as  a  secret  preference.**^  If  the  debt  arose 
through  fraud  and  a  breach  of  trust  on  his  part,  he  cannot  in- 
voke the  aid  of  a  court  of  equity  to  compel  the  surrender  of  a 
security  given  to  secure  the  payment  of  a  secret  preference,*^ 

If  the  composition-money  is  to  be  paid  in  instalments,  and 
notes  are  given  therefor,  the  debtor  has  the  right  to  have 
money  paid  as  a  secret  preference  credited  on  the  notes,'^ 
But  if  money  is  at  the  time  applied  to  pay  a  secret  prefer- 

the  preference.  It  was  held  that  he  could  not  recover.  In  deciding  thec&s^ 
Mansfield,  C.  J.,  said  :  *'  It  is,  therefore,  with  great  reluctance  we  estabHsb 
the  defendant's  right  to  retain  these  bills,  but  finding  no  case  to  establish  a 
contrary  decision,  we  are  afraid  to  make  a  new  precedent  without  seeing  i 
clear  principle  on  which  we  could  support  it."  In  the  course  of  the  opioioii. 
he  also  said  that  the  preference  was  only  fraudulent  as  against  the  creditors 
under  the  composition.  As  the  case  was  decided  before  that  of  Smith  v.  Ccf. 
6  Mau.  &  Sel.  i6o,  its  authority  may  well  be  deemed  to  be  shaken,  for  the  Uticr 
case  announces  a  principle  on  which  the  right  to  recover  could  have  been  sup- 
ported. In  Bean  v.  Amsinck,  lo  Blatchf.  361,  and  Bean  v.  Brookmire,  2  Dill. 
108,  the  agreement  contained  a  proviso  that  it  should  be  void  unless  all  tbt 
creditors  signed  it.  All  did  not  sign  it,  but  a  large  number  of  the  creditors, 
supposing  it  had  been  so  signed,  received  their  composition  notes.  The  debtor 
became  bankrupt.  It  was  held  in  both  cases  that  the  assignee  could  recover  the 
secret  preferences. 

"'  Alsager  v.  Spalding,  4  Bing.  N.  C.  407  ;  s,  r.,  6  Scott,  204 ;  s.  r.,  i  Art- 
181.  In  Ward  v.  Bird,  5  Car.  &  P.  229,  the  debtor  brought  an  action  to  re- 
cover the  secret  preference,  but  did  not  prove  that  he  had  performed  his  part  of 
the  agreement  respecting  the  composition.  Mr.  Justice  J.  Parke  said  :  "  I 
think  that  you  ought  to  prove  that  the  composition  notes  were  paid,  or  gire 
some  evidence  that  is  equivalent.'*  In  Bradshaw  v.  Bradshaw,  9  Mee.  &  W. 
29,  Parke,  B.,  in  commenting  on  that  case,  said  :  **That  case  is  very  inaccu- 
rately reported.  The  money  sought  to  be  recovered  back  had  been  paid  in 
settlement  of  an  action  by  the  plaintiff  himself.*' 

"3  Armstrong  v.  Mechanics*  National  Bank,  6  Biss.  520. 

"*  Small  V.  Brackley,  2  Vern.  602. 

»»5  Lenzberg's  Policy,  Law  Rep.  7  Ch.  Div.  650. 
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ence,  a  party  who  becomes  surety  for  the  debtor  for  a  debt 
subsequently  contracted  is  not  entitled  to  have  it  appropri- 
ated to  relieve  him  from  his  liability."* 

A  creditor  who  takes  a  note,"^  or  bond,"®  from  the  debtor, 
or  from  a  third  party,"^  as  a  secret  preference,  cannot  main- 
tain  an  action  thereon,  for  the  law  never  lends  its  aid  to 
enforce  a  fraudulent  contract.     If  he  takes  a  mortgage  to 
secure  the  payment   of  the   secret   preference,  he  cannot 
maintain  any  legal  proceedings  to  foreclose  it.'3°     A  subse- 
quent promise  to  pay  the  secret  preference  is  without  con- 
sideration, and  will  not  enable  the  creditor  to  maintain  an 
action  on  the  fraudulent  contract.'^'     If  the  creditor  receives 
a  bill  of  exchange,  accepted  by  a  third  party,  which  is  not 
paid  at  maturity,  and  then,  upon  the  default  in  payment,  takes 
an  assignment  of  a  policy  of  insurance  on  the  debtor's  'life, 
he  cannot  maintain  an  action  on  the  covenant  to  pay  the 
premiums   thereon.'^a     jf  he  takes  two  notes  as  a  secret 
preference,  obtains  judgment  upon  one,  and  then  gets  from  a 
third  party  a  guaranty  for  the  payment  of  the  sum  due  upon 
both  notes,   upon  a  surrender  of  the  note  and  judgment, 
he  cannot   maintain  an  action  upon  the  guaranty.'^a     Al- 
though the  debtor  fails  to  obtain  the  signature  of  all   the 
creditors   to   a   composition   agreement    which   contains   a 
clause  that  it  shall  be  void  if  all  do  not  sign  it,  yet  a  creditor 
cannot  maintain  an  action  upon  a  note  given  as  a  secret 
preference,  for  the  note  is  fraudulent  in   its  inception,  and 

*^  Feldman  v.  Gamble,  26  N.  J.  Eq.  494. 

2^7  Cockshott  V.  Bennett,  2  Term  Rep.  763  ;  Jackson  v.  Lomas,  4  Term  Rep. 
166 ;  Case  v.  Gerrish,  32  Mass.  49 ;  Ramsdell  v.  Egerton,  49  Mass.  227 ;  Lothrop 
V.  King,  62  Mass.  382  ;  Carroll  v.  Shields,  4  E,  D.  Smith,  466;  Townsend  v. 
Newell,  22  How.  Pr.  164;  Hughes  v.  Alexander,  5  Duer,  488;  Lawrence  v. 
Clark,  36  N.  Y.  128 ;  Patterson  v.  Boehm,  4  Penn.  507  ;  Crandall  v.  Cochran, 
3  T.  C.  203;  Fay  v.  Fay,  121   Mass.  561 ;  Howe  v.  Litchfield,  85  Mass.  443. 

228  Cgcii  y  piaistow,  I  Anst.  202;  McFarland  v.  Garbcr,  10  Ind.  151. 

»'?  Coleman  v.  Waller,  3  You.  &  Jer.  212 

^y°  Feldman  v.  Gamble,  26  N.  J.  Eq.  494. 

^y  Cockshott  V.  Bennett,  2  Term  Rep.  763.  yide  Tnimball  v.  Tilton,  21  N. 
H.  128. 

»3»  Geerc  v.  Mare,  2  H.  &  C.  339. 

»33  Clay  V.  Ray,  17  C.  B.  (n.  s.)  188. 
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cannot  be  made  good  by  subsequent  events.*^^  If  the  debtor 
omits  to  tender  the  composition  money  in  consequence  of  a 
secret  agreement  for  a  preference,  the  creditor  cannot  en- 
force a  note  given  as  a  secret  preference,  on  the  ground  that 
there  has  been  a  default,  for  his  consent  is  a  waiver  of  the 
default.'35  If  the  creditor  takes  two  notes  as  a  secret  pref- 
erence, and  a  judgment  is  rendered  in  favor  of  the  debtor, 
in  an  action  on  one,  where  he  sets  up  the  fraud  as  a  defence, 
this  is  conclusive  evidence  of  the  fraud  between  the  same 
parties  in  an  action  upon  the  other  note."^^ 

When  the  composition  agreement  is  offered  in  evidence  it 
is  not  necessary  to  prove  the  signatures  of  all  the  creditors, 
for  a  fraud  on  any  one  is  sufficient  to  invalidate  a  secret 
preference  note.'^z  if  the  note  and  the  agreement  bear  dif- 
ferent dates,  parol  evidence  is  admissible  to  prove  that  they 
are  part  of  the  same  transaction.  The  date  is  only  presump- 
tive evidence  of  the  time  of  the  execution  of  an  instrument, 
and,  in  case  of  fraud,  this  presumption  may  be  contradicted 
by  oral  evidence.^^s 

If  a  creditor  takes  a  single  contract  for  the  payment  of  the 
secret  preference  note  and  the  composition-money,  he  cannot 
maintain  an  action  thereon,  for  the  fraud  vitiates  the  entire 
contract.  If  he  takes  a  note  in  part  for  the  secret  preference 
and  in  part  for  the  composition-money,  he  cannot  enforce  it.=^ 
If  the  payment  of  the  composition-money  is  to  be  unsecured, 
and  he  secretly  gets  an  endorser,  or  surety,  upon  a  note  for  the 
same  amount  as  the  others  are  to  receive,  he  cannot  main- 
tain an  action  thereon  to  recover  the  money.****     If  the  com- 

'H  Wells  V.  Girling,  4  Moore,  78;  Harvey  v.  Hunt,  119  Mass.  279. 

^3*^  Townsend  v.  Newell,  22  How.  Pr.  164. 

'3^  Higgins  V.  Mayer,  10  How.  Pr.  363. 

^37   Beach  v.  Ollendorf,  i  Hilt.  41. 

*38  Breck  v.  Cole,  4  Sandf.  79;  Middleton  v.  Lord  Onslow,  I  P.  Wms.  768; 
Ramsdell  v.  Egerton,  49  Mass.  227. 

'3v  Eldridge  v.  Strong,  34  N.  Y.  Sup.  Ct.  491 ;  Stemburg  v.  Bowman,  103 
Mass.  325. 

"4°  Leicester  v.  Rose,  4  East,  372 ;  Ex  parte  Sadler,  15  Ves.  52 ;  Coleman  v. 
Waller,  3  You.  &  Jer.  212;  Pinneo  v.  Higgins,  12  Abb.  Pr.  334;  Stuart  v.  Blum, 
28  Penn.  225.     Contra  :  Feise  v.  Randall,  6  Term  Rep.  146 ;  s.  c,  i  Esp.  224. 
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position  agreement  is  for  an  extension  merely,  with  notes 
payable  at  certain  times,  a  creditor  who  takes  notes  to  ma- 
ture before  those  times  cannot  maintain  an  action  thereon.'*' 
Kven  if  the  creditor  takes  separate  notes  for  the  secret  prefer- 
ence and  the  composition-money,  yet  he  cannot  enforce  the 
composition  notes,  for  he  makes  one  contract  for  both  the 
secret  preference  and  the  composition-money,  and  a  part 
being  fraudulent,  the  whole  contract  is  altogether  fraudulent 
and  void.'*'      This  conclusion,  moreover,  is  consistent  with 
sound  public  policy.     If  he  might,  on  being  detected,  rely 
upon  the  right  for  which  he  openly  stipulated,  then  there 
would  be  a  temptation  to  commit  fraud,  for  in  case  of  detec- 
tion he  would  suffer  no  loss,  and  in  case  of  non-detection  he 
would  obtain  a  great  gain.      The  policy  of  the  law  for  the 
suppression  of  fraud  is  therefore  best  promoted  by  depriving 
him  of  the  gain  which  he  fraudulently  sought,  and  imposing 
upon  him  the  loss  of  his  composition-money  as  a  punishment 
for   his  misconduct.      If  the  payment  of  the  composition- 
money  is  secured  by  a  surety,  there  is  an  additional  reason 
why  the  contract  cannot  be  enforced  against  him.      When 
the  creditor  takes  from  the  debtor  a  stipulation  for  a  secret 
preference,  he  conceals  from  the  surety  a  transaction  between 
him  and  the  debtor  that  may  materially  influence  the  surety 
in  determining  whether  he  will  become  liable  for  the  pay- 
ment of  the  composition-money.     His  object  in  becoming 
surety  is  to  relieve  the  debtor  from  his  entire  liability,  upon 
the  payment  of  a  part  only,  and  such  a  secret  stipulation  not 
merely  defeats  that  object  by  leaving  the  debtor  still  liable, 
but  also  impairs  the  ability  of  the  debtor  to  indemnify  the 
surety  for  the  money  that  he  may  be  compelled  to  pay  on 
the  obligation   he  assumes.     The   concealment  of  such  a 
material  fact  is   a  fraud  upon  the  surety  and  releases  him 
from  his  liability.'^     If  the  secret  preference  consisted  of  a 

«**  Smith  V.  Owens,  21  Cal.  11. 

«4«  Howden  v.  Haigh,  11  Ad.  &  E.  1033 ;  s.  c.  ^  Per.  &  Dav.  661 ;  Doughty 
V.  Savage,  28  Conn.  146. 

^43  Doughty  V.  Savage,  28  Conn.  146;  Eldridge  v.  Strong,  34  N.  Y.  Sup. 
Ct  491;  Pendleburg  v.  Waller,  4  You.  &  Col.  424;  Williams  v.  Schreiber,  21 
N-  V.  Sup.  Ct.  38. 
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bill  of  exchange,  accepted  by  a  third  party,  he  cannot  enforce 
the  composition  note,  although  he  has  not  collected  the 
money  on  the  bill.***  If  a  creditor,  by  a  promise  of  a  secret 
preference,  induces  another  creditor  to  enter  into  a  composi- 
tion, and  accept  of  an  assignment  of  the  debtor's  property  to 
him  as  trustee,  he  cannot  recover  the  composition-money  to 
which  he  would  otherwise  be  entitled,  for  he  is  a  party  to  a 
fraudulent  arrangement  which  defeats  his  claim.**^ 

If  the  debtor  omits  to  tender  the  composition-money  to 
the  creditor,  in  pursuance  of  a  secret  agreement  for  a  prefer- 
ence, the  creditor  cannot  claim  that  there  is  such  a  default 
as  revives  the  original  debt,  and  thus  in  effect  enforce  the 
fraudulent  agreement,  for  his  consent  is  a  waiver  of  the  de- 
fault, and  he  cannot  derive  any  advantage  from  it.*^  Al- 
though there  is  no  such  consent,  yet  the  debt  of  a  creditor 
who  has  received  a  secret  preference  is  not  waived  by  a  de- 
fault in  the  payment  of  the  composition-money.  The  com- 
position agreement  is  operative  against  the  creditor,  but  not 
for  him.  It  extinguishes  his  debt,  but  gives  him  no  right  to 
the  composition-money.  Hence  as  to  him  there  can  be  no 
default.'^^  When  the  composition  agreement,  however,  pro- 
vides that  it  shall  be  void  unless  all  the  creditors  sign  it,  the 
debt  will  be  deemed  to  be  revived  after  a  recovery  of  the 
money  paid  as  a  secret  preference,  if  all  the  creditors  did  not 
sign  it.'** 

A  creditor  who  has  received  a  secret  preference  cannot 
avoid  the  composition  agreement  on  account  of  any  fraud  on 
the  part  of  the  debtor,  whether  the  fraud  consists  in  misrep- 
resenting a  fact,  or  concealing  his  assets,  or  giving  a  secret 
preference  to  another.  He,  by  his  own  fraud,  has  rendered 
the  whole  contract  fraudulent,  and  has  no  standing  to  com- 
plain of  fraud  in  any  part  of.it.     It  is  true  that  the  fraud  of 

'-♦♦  Howden  v.  Haigh,  11  Ad.  &  E.  1033;  s.  c,  3  Per.  &  Dav.  661. 

*45  Frost  V.  Gage,  85  Mass.  560. 

^46  Townsend  v.  Newell,  22  How,  Pr.  164;  Bean  v.  Amsinck,  10  Blatch£ 
361.      l^idg  Trumbull  v.  Tilton,  21  N.  H.  128. 

'47  £x  parte  Oliver,  4  De  G.  &  Sm.  354;  In  re  John  B.  Cross,  4  De  G.  & 
Sm.  364. 

^  Brookmire  v.  Bean.  3  Dill.  136. 
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which  he  complains  is  separate  and  distinct  from  that  which 
he  committed,  but  his  own  act  taints  the  whole  agreement. 
His  hands  are  not  clean.  When  he  seeks  to  overreach 
others,  he  has  no  cause  to  complain  if  he  himself  is  over- 
reached. If  the  law  were  to  repair  the  accidents  of  an  unsuc- 
cessful trick,  it  would  furnish  an  inducement  to  unfair  dealing. 
It  therefore  makes  the  consequences  of  a  fraudulent  experi- 
ment as  disastrous  as  possible ;  it  environs  the  parties  with 
every  possible  peril,  so  as  to  make  it  appear  that  honesty  is 
the  best  poHcy.*« 

*^  In  Mallalieu  v.  Hodgson,  16  Q.  B.  689,  a  creditor  who  had  received  a 
secret  preference  brought  an  action  to  recover  his  original  debt.     The  debtors 
pleaded  the  composition  agreement.     The  creditor  replied  that  it  had  been  ob- 
tained by  covin  and  fraud.     The  proof  was  that  the  debtors  had  obtained  his 
signature  by  falsely  representing  that  they  had  not  given  a  secret  preference  to 
any  other  creditor.     Coleridge,  J.,  said  that  it  was  contended  on  the  part  of  the 
defendants  *'  that,  as  the  plaintiff  was  himself,  in  the  transaction  of  the  compo- 
sition and  release,  guilty  of  fraud  in  respect  of  the  other  compounding  credit- 
ors, by  stipulating  for  a  preference  to  himself,  he  is  not  at  liberty  to  insist  on 
the  fraud  at  the  same  time  practised  on  himself;  nor.  indeed,  to  say  that  it  is 
any  fraud  which  induced  him  to  enter  into  the  composition.     And,  after  a  good 
deal  of  hesitation,  I  have  arrived  at  this  conclusion.'*     «     «     »     **  But  he  has 
stipulated  and  obtained  a  preference  for  himself,  which,  for  the  reason  I  have 
stated,  will  not  vitiate  the  release  as  against  himself.     And  it  appears  to  me 
that  the  having  given  a  preference  to  others,  also,  was  no  fraud  upon  the  plain- 
tiff."    »     «     ♦     t»  The  whole  consideration  for  his  release  is  the  fraudulent  pref- 
erence promised  to  himself,  and  the  withholding  any  such  preference  from  other 
creditors.     He  cannot  allege  the  former  as  a  fraud  on  himself,  to  vitiate  the  re- 
lease, for  he  is  particeps  fraudis  ;  and  the  latter  is  so  entirely  mixed  up  with 
it,  deriving  all  its  materiality  from  it,  that  the  same  disability  seems  to  me  to 
exist  as  to  it."     By  this  case  the  following  three  propositions  are  established  : 
I.  A  creditor  who  has  received  a  secret  preference  cannot  avoid  the  composi- 
tion agreement  because  the  debtor  gave  a  secret  preference  to  another.     2.  Such 
a  creditor  cannot  avoid  a  composition  agreement  because  the  debtor  falsely 
represented  that  he  had  not  given  a  secret  preference  to  any  other  creditor. 
3.  Such  a  creditor  cannot  avoid  a  composition  agreement  because  the  debtor 
committed  a  separate  and  distinct  fraud. 

In  Stuart  v.  Blum,  28  Penn.  225,  the  creditor  had  received  a  secret  prefer- 
ence. The  debtor  had  given  secret  preferences  to  others,  and  misrepresented 
the  condition  of  his  affairs.  The  creditor  was  allowed  to  recover  his  original 
debt,  but  the  point  that  he  himself  had  been  guilty  of  fraud,  and  the  effect  of 
it  on  his  right  to  recover,  was  not  raised  or  discussed.  In  Elfet  v.  Snow,  2 
Sawyer,  94,  the  creditor  had  received  a  secret  preference.  The  debtor  had 
misrepresented  the  condition  of  his  affairs.    The  creditor  was  allowed  to  re- 
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If  a  composition  agreement  is  to  be  void  unless  all  the 
creditors  sign  it,  a  creditor  who  receives  a  composition  note, 
with  knowledge  that  all  the  creditors  have  not  signed,  can- 
not enforce  it  against  a  surety  who  has  not  waived  the 
benefit  of  the  provision-'^**  If  the  creditor  and  the  surety 
both  waive  the  condition,  then  the  latter  is  liable  to  the 
former  on  the  note.'^*  If  the  surety  is  led  to  endorse  the 
note  by  a  false  statement  of  the  debtor  that  all  the  creditors 
have  signed  the  agreement,  he  is  liable  to  a  creditor  who  is 
not  privy  to  the  fraud.  It  is  the  duty  of  the  surety,  for  his 
own  protection,  to  ascertain  whether  or  not  all  the  creditors 
have  signed  the  agreement,  and  the  creditor  has  the  right, 
when  the  note  is  presented  to  him,  to  assume  that  he  has 
done  so.     If  the   creditor,  relying  upon  this   presumption, 

cover  his  original  debt.  But  in  this  case  the  attention  of  the  court  was  not 
called  to  the  case  of  Mallalieu  v.  Hodgson.  In  Armstrong  v.  Mechanics'  Na- 
tional Bank,  6  Biss.  520,  a  debtor  who  had  concealed  his  assets  sought  to 
recover  a  secret  preference.  It  was  held  that  he  could  not  recover;  and  there 
is  an  obiter  dictum  that  the  creditor  might  have  maintained  an  action  upon  the 
original  debt.  In  Huntington  v.  Clark,  39  Conn.  540,  the  release  was  merely 
of  the  respective  sums  set  opposite  the  respective  names  of  the  creditors.  The 
creditor  only  put  down  a  part  of  his  debt.  The  debtor  had  concealed  a  por- 
tion of  his  assets.  The  evidence  of  the  debtor  tended  to  show  that  the  creditor 
had  agreed  to  call  his  debt  the  sum  set  opposite  his  name.  The  court  held  that 
the  naming  of  a  less  sum,  with  the  intent  to  forgive  the  balance,  was  not  a  fraud. 
It  was  also  held  that  if  such  an  act  were  a  fraud  at  common  law,  it  did  not 
prevent  the  creditor  from  avoiding  the  composition  agreement,  on  account  of  the 
debtor's  fraud.  But  in  the  case  the  court  said :  *•  These  contracts  of  compro- 
mise may  be  viewed  in  different  aspects ;  first,  as  a  contract  between  the  insol- 
vent, on  the  one  part,  and  all  his  creditors  jointly,  considered  as  a  unit,  on  the 
other ;  next,  as  a  contract  between  the  insolvent  and  each  creditor  severally ; 
and,  lastly,  as  between  the  creditors  themselves.  If  the  contract,  considered 
primarily  as  between  the  insolvent  and  all  the  creditors  as  a  unit,  be  void  in  its 
origin  by  reason  of  the  fraud  of  the  insolvent  alone,  can  the  insolvent,  when 
sued  by  one  of  the  creditors,  set  up  and  establish  as  valid  against  that  creditor 
the  void  compromise,  because  of  some  secret  arrangement  for  a  preference,  en- 
tered into  between  him  and  that  creditor,  in  fraud  of  the  other  creditors?  We 
think  not.  We  know  of  no  principle  by  which  such  a  defence  could  be  suc- 
cessfully made."  These  remarks  are  explicit,  but  in  this  case  they  are  obiter 
dicta^  and  are  clearly  opposed  to  the  decision  in  Mallalieu  v.  Hodgson. 

*5o  Enderber  v.  Corder,  2  Car.  &  P.  203 ;  Johnson  v.  Baker,  4  Bam.  &  Aid. 
440. 

'5«  Doughty  V.  Savage,  28  Conn.  146 ;  Whittemore  v.  Obear,  58  Mo.  28a 
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accepts  the  note,  he  has  the  right  to  hold  the  surety,  for 
where  one  of  two  innocent  parties  must  suffer,  the  one  who 
has  been  guilty  of  such  laches  as  to  put  the  other  off  his 
guard  ought  to  bear  the  loss.'5»  Although  the  debtor  gave 
a  secret  preference  to  some  creditors,  yet  an  innocent 
creditor  may  maintain  an  action  against  a  surety  on  a  com- 
position note,  whether  the  latter  knew  of  the  secret  prefer- 
ence or  not.'"  A  creditor,  however,  who  is  guilty  of  any 
fraud  towards  the  surety,  as  by  taking  a  secret  preference,*54 
or  including  in  his  claim  a  debt  for  which  the  debtor  is  not 
liable,'55  cannot  recover  against  the  surety  on  a  composition 
note. 

If  the  debtor,  after  he  has  been  discharged,  promises  to 
pay  the  balance  of  the  debt  to  a  creditor,  such  promise  is 
not  fraudulent.  It  is  not  like  a  secret  promise  made  to 
induce  the  creditor  to  sign  the  composition  agreement,  for 
other  creditors  are  not  thereby  misled  or  deceived.  It  can- 
not, however,  be  enforced  unless  the  contract  is  under  seal, 
for  it  is  without  consideration.  The  composition  agreement 
whether  it  contains  a  technical  release  under  seal,*^^  or 
operates  only  by  way  of  accord  and  satisfaction,'^/  extin- 
guishes the  debt,  and  a  subsequent  promise  to  pay  the  debt 
is  a  nudum  pactum.  It  cannot  even  operate  by  way  of  a 
revival  of  the  old  debt,  for  the  moral  obligation  resting  upon 
the  debtor  to  pay  his  debt,  in  such  a  case,  is  an  imperfect 
obligation,  and  not  sufficient  to  support  a  promise.  There 
is  a  distinction  between  a  conventional  discharge,  and  a  bar 
interposed  by  the  law  itself.  In  the  former  case,  the  release 
is  the  voluntary  act  of  the  creditor  himself;  in  the  latter 
case,  the  discharge  is  without   his  consent.     The  cases  in 

»5a  Whittemore  v.  Obear,  58  Mo,  280. 

=^53  Whittemore  v.  Obcar,  58  Mo.  280. 

'54  Doughty  V.  Savage,  28  Conn.  146;  Eld  ridge  v.  Strong,  34  N.  Y.  Sup. 
Ct.  491 ;  Pendleburg  v.  Waller,  4  You.  &  Col.  424. 

'55  Doughty  V.  Savage,  28  Conn.  146. 

»56  Ex  parte  Hall,  i  Deac.  B.  C.  171  ;  Warren  v.  Whitney,  24  Me.  561 ; 
Shephard  v.  Rhodes,  7  R.  I.  470;  Montgomery  v.  Lampton,  3  Mete.  (Ky.)  519. 
yide  Trumbull  v.  Tilton,  21  N.  H.  128. 

*57  Stafford  v.  Bacon,  I  Hill,  533;  s,  r.,  25  Wend.  384;  s.  r.,  2  Hill.  353. 
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which  the  original  debt  has  been  held  to  be  a  sufficient  con- 
sideration for  a  promise  are  cases  where  the  right  of  action 
has   been  suspended,  or  barred,  by  some   positive    rule   of 
statutory  or  common  law ;  and  the  promise  merely  operates 
as  a  waiver  of  the  exemption^  which  the  law  has  interposed 
for  the  benefit  of  the  debtor,  but  mainly  from  reasons  of 
sound   policy.      A   waiver  of  the   protection   afforded    by 
infancy,  or  the  statute  of  limitations,  or  a  discharge  in  bank- 
ruptcy, is  a  familiar  illustration  of  this  doctrine.     The   new 
promise,  in  such  a  case,  operates  as  a  waiver  of  an  exemp- 
tion ;  but  it  cannot  so  operate  when  the  discharge  is  by  the 
voluntary  act  of  the  creditor,  and  is,  therefore,  void.     This 
principle  applies  with  even  more  force  when  a  creditor  takes 
a  note  for  the  balance  of  his  debt,  so  drawn  as  to  become 
due  before  the  composition  notes  mature ;  for  such  a  note, 
if  valid,  might  operate  as  a  fraud  on  the  other  creditors,  by 
diverting  the  assets  of  the  debtor  to  its  payment,  when  good 
faith  and  the  spirit  of  the  composition  agreement  require 
that  they  shall  be  applied  primarily  to  the  payment  of  the 
composition  notes.'^^ 

A  bond  given  for  the  balance  of  the  debt  afker  the  com- 
position is  effected  is  valid,  and  may  be  enforced.**^  A 
nominal  consideration  of  ji  is  not  sufficient  to  support  a 
contract  without  seal  to  pay  the  balance."^  When  a 
promise  is  founded  upon  a  sale  or  exchange  of  merchandise, 
or  property,  other  than  a  money  consideration,  the  law  does 
not  go  into  the  question  of  the  equality  or  inequality  of  the 
consideration,  but  acts  upon  the  presumption  that  parties 
capable  to  contract  are  also  capable  of  regulating  the  terms 
of  their  contracts.  Any  other  course  would  be  impractica- 
ble, for  it  would  make  it  necessary,  in  each  case,  to  enquire 
into  and  determine  the  value  of  the  thing  received  by  the 
party  making  the  promise.  The  law,  therefore,  in  such  a 
case,  looks  no  farther  than  to  see  that  the  obligation  rests 

»58  Way  V.  Langley,  15  Ohio  St.  392. 

aS9  Tuck  V.  Tookc,  9  Bam.  &  Cress.  437 ;  j.  c,  12  Moore,  435 ;  s.  r.,  4  Bii^. 
224;  a.  r.,  4  Man.  &  R.  393. 

»^  Shephard  v.  Rhodes,  7  R.  I.  470. 
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upon  a  consideration  that  is  recognized  as  legal  and  of  some 
value.  But  the  reason  of  the  rule  ceases,  and  hence  the 
rule,  when  applied  to  contracts  to  pay  money,  and  founded 
solely  upon  a  money  consideration.  A  contract  for  the 
exchange  of  unequal  sums  of  money,  at  the  same  time,  or  at 
different  times,  when  the  element  of  time  is  no  equivalent, 
is  not  binding,  and  in  such  a  case  the  law  does  enquire  into 
the  equality  of  the  contract,  for  its  subject-matter  on  both 
sides  has  not  only  a  fixed  value,  but  is  itself  the  standard  of 
all  values,  and  so  for  the  difference  of  value  there  is  no  con- 
sideration. One  dollar  may  be  a  legal  consideration,  but  it 
is  at  best  purely  technical  and  colorable,  and  obviously 
wanting  in  that  degree  of  equitable  equality  sufficient  to 
support  the  promise. 

A  creditor  whose  signature  to  a  composition  agreement 
has  been  obtained  by  misrepresentation,  may,  if  he  so  elects, 
bring  an  action  for  the  fraud,  instead  of  avoiding  the  agree- 
ment, and  in  some  cases  that  may  be  his  only  remedy.  But 
in  such  an  action  the  amount  which  he  is  entitled  to  recover 
is  necessarily  limited  to  the  damages  which  he  has  sustained 
by  the  fraud.  The  measure  of  the  damages  is  the  value  of 
the  part  of  the  debt  which  has  been  surrendered  by  the 
composition  agreement.  That  may  be  greater  or  less, 
according  to  the  ability  of  the  debtor  to  pay  the  whole,  or 
a  part,  of  such  residue  at  the  time  when  it  was  surrendered, 
or  his  probable  ability  to  do  so  afterwards,  while  the  creditor 
continues  to  hold  it  against  him."^'  If  the  residue  of  the 
debt  is  worthless,  the  creditor  cannot  maintain  the  action,  for 
a  mere  fraudulent  representation  is  not  actionable  per  se. 
In  order  to  recover  in  such  an  action  the  creditor  must 
not  only  show  that  the  representation  was  made,  and  that 
it  was  false  and  fraudulent,  but  he  must  show  affirmatively 
that  he  has  been  injured  thereby —  that  he  is  in  some  way 
in  a  worse  condition  than  he  would  have  been  had  the 
words  been  true."^ 


»*'  Whiteside  V.  Hyman,  17  N.  Y.  Sup.  Ct.  218. 
"^  Bartlelt  v.  Blaine,  83  111.  25. 
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The  debtor  may  file  a  bill  in  equity  against  a  creditor  to 
enforce  the  specific  performance  of  a  composition  agrcc- 
ment,^3  or  to  recover  money  paid  to  him  as  a  secret  pref- 
erence."^ 

A  composition  agreement  for  an  extension,  only,  is  a  bar 
to  an  action  upon  the  original  debt,  for  it  does  not  operate 
merely  as  a  covenant  not  to  sue  during  a  limited  time,  but  is 
a  new  agreement,  upon  a  valuable  consideration,  substituted 
in  lieu  of  the  original  contract  between  the  debtor  and  the 
creditor.'^s     if  a  creditor,  in  violation  of  such  an  agreement, 
attaches  property  of  the  debtor  before  the  expiration  of  the 
extension,  and  thus  compels  the  debtor  to  transfer  property 
to  him  in  settlement  of  his  claim,  a  trustee  in  insolvency  of 
the  debtor  may  recover  the  property  or  its  value,  for  the 
transfer  is  fraudulent  and  void.^^     If  a  judgment  creditor, 
however,  in  violation  of  such  an  agreement,  issues  an  execu- 
tion upon  his  judgment  before  the  expiration  of  the  exten- 
sion, levies  upon  the  property  of  the  debtor,  and  the  latter 
makes  no  application  to  arrest  the  sale  or  set  aside  the  exe- 
cution, he  will,  by  a  purchase  at  the  sale,  obtain  a  title  that 
will   be  valid    against   another   creditor,  who   subsequently 
obtains  a  judgment  and  levies  upon  the  property,  although 
such  creditor  was  also  a  party  to  the  composition    agree- 
ment.'^^     A  release  may  be  pleaded  in  bar  of  an  action,  for 
it  extinguishes   the   debt.     A    covenant  not  to    sue    for  a 
limited  time  cannot  be  pleaded  in  bar  of  an  action,  for  it  is 
a  covenant  merely,  and  not  a  release,  and  the  only  remedy 
for  a  breach  of  it  is  by  an  action  on  the  covenant  itself.'^ 


'^^i  Only  V.  Walker,  3  Atk.  407. 

'^*  Bean  v.  Brookmire,  7  B.  R.  568;  j.  r.,  1  Dill.  151. 

^^'5  This  was  the  doctrine  that  was  announced  in  Good  v.  Cheesman,  2  Bare. 
&  Adol.  328.  It  is  in  accordance  with  the  effect  given  to  such  an  agreement  in 
Boothbey  v.  Sowden,  3  Camp.  175;  Talbot  v.  Smith,  6  Bing.  339;  s.  r.,  3  Moo. 
&  P.  376 ;  Shipton  v.  Casson,  5  Barn.  &  Cress.  578.  But  in  Gamier  v.  Papio. 
30  Mo.  243,  it  was  held  that  such  an  agreement  was  merely  a  covenant  not  to 
sue  for  a  limited  time,  and  was  not  a  bar  to  an  action  upon  the  original  debt. 

'^  Gardner  v.  Lewis,  7  Gill,  377. 

'^^  Henry  v.  Patterson,  57  Penn.  346. 

^^  Ray  V.Jones,  19  C.  B.  (n.  s.)  416. 
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An  absolute  covenant  not  to  sue  at  any  time  may  be  pleaded 
in   bar   of  a   suit  between  the  covenantor  and  covenantee 
alone,  in  order  to  avoid  circuity  of  action ;  for,  if  the  creditor 
w^ere  allowed  to  recover,  the  damages  in  an  action  for  a 
breach   of  the  covenant  would   be   the   whole   amount   of 
the  debt.     Hence  it  would  be  absurd  to  allow  A  to  recover 
against  B,  in  one  action,  the  identical  sum  which  B  has  a 
right   to   recover  in  another  against   A.      When   the   law 
detects  the  possibility  of  such  a  waste  of  the  suitor's  money 
and  its  own  process,  as  well  as  of  tlfe  public  time,  it  inter- 
poses to  prevent  such  a  result,  and  allows  the  covenant  to 
be  set  up  as  a  bar  to  the  action.     The  reason  of  the  rule 
ceases,  and  hence  the  rule  itself  does  not  apply,  when  there 
is  either  a  co-plaintiff"^  or  a  co-defendant,*'®  and  in  such 
cases  the  covenant   does  not   constitute  a  defence  to  the 
action.     When  the  composition  agreement  does  not  of  itself 
constitute  a  defence  to  an  action,  a  covenant  may  be  inserted 
that  it  may  be  pleaded  as  a  release  to  any  suit  brought  by 
the  creditors,  and  then  it  may  be  pleaded  as  a  defence.'^' 
If  the  creditors  agree  to  accept  the  composition  agreement, 
and  not  the  performance  of  it,  in  satisfaction  of  their  debts, 
so  that  if  it  is  not  performed  their  only  remedy  is    by  an 
action  for  the  breach  of  it,  and  not  a  right   to  recur  to  the 
original  debts,  then  the  agreement  itself  may  be  pleaded  as 
a  satisfaction  of  the  debts."'" 

A  composition  agreement  need  not  be  pleaded  in  an  action 
of  assumpsit  at  common  law,  but  may  be  given  in  evidence 
under  the  general  issue."'^  It  may,  however,  be  pleaded  as 
a  defence  to  an  action,  although  it  provides  for  a  payment 
in  instalments,  or  at  some  future  time,  if  the  suit  is  brought 

"^  Walmsley  v.  Cooper,  11  Ad.  &  E.  216. 

570  Hiilton  V.  Eyre,  6  Taunt.  289. 

»7«  Gibbons  v.  Vouillon,  8  C.  B.  483;  j.  r.,  7  Dow.  &  L.  266;  Walker  v. 
Nevill,  3  H.  &  C.  403;  Comer  v.  Sweet,  Law  Rep.  i  C.  P.  457. 

*72  Evans  v.  Powis,  i  Exch.  Rep.  601. 

^73  Bartteman  v.  Douglas,  I  Cranch  C.  Ct.  450;  Browne  v.  Stackpole,  9 
N.  H.  480.  But  under  a  system  of  obde  procedure  it  cannot  be  set  up  as  a 
defence  unless  it  is  pleaded.     Smith  v.  Owens,  21  Cal.  ii. 

VOL.  4,  NO.  6—55 
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before  an  instalment  is  due,  or  any  default  has  occurred/'- 
Such  a  plea  is  treated  in  many  respects  as  a  plea  of  accord 
and  satisfaction.^'^     it  should  set  forth  the  composition  agree- 
ment accurately,  in  order  to  avoid  a  variance  at  the  trial 
It  should  not  aver  that  all  the  creditors  united  in  the  agree- 
ment, unless  that  allegation  is  true.^'^      If  it  alleges  that  the 
creditor  agreed  to  accept  the  composition  for  the  purpose  of 
inducing  others  to  accept  it,  it  should  allege  that  the  others 
did  so  accept.'^?     In  setting  forth  the  agreement,   it  should 
allege  that  the  creditors  agreed  mutually  with  each  other 
and  with  the  debtor,  in  such  terms  as  to  show  that  the  comp:- 
.sition  was  joint  with  all,  and   not  several  with  each.*^     It 
should  allege  a  compliance  with  the  terms  of  all  conditions 
precedent  to  the  validity  of  the  agreement,  but  as  to  condi- 
tions subsequent  it  may  simply  set  up  the  agreement  alone, 
and  leave  the  creditor  to  allege  in  his  reply  any  ex  post  facie 
matter  which  will  show  that  the  agreement  is  void.      Whether 
a  condition  is  precedent,  or  subsequent,  depends   upon  the 
terms  of  the  agreement.      If  the  agreement  is  to  be  void 
unless  all  the  creditors  sign  it,''^  or  unless  it  is  consummated 
within  a  certain  time,*®**  the  plea  should  allege  that  all  the 
creditors  have  signed  it,  or  that  the  composition  was  consum- 
mated within  the  time  prescribed,  as  the  case  may  be.     But 
if  the  agreement  contains  an  absolute  release,  with  a  condi- 
tion that  the  release  shall  be  void  if  the  debtor  fails  to  per- 
form the  covenants  contained  therein,  the  plea  may  set  up 

^74  Slater  V.  Jones,  Law.  Rep.  8  Exch.  186;  Smythe  v.  Graydon,  29  How. 
Pr.  224. 

"75  Watkinson  v.  Inglesby,  5  Johns.  386. 

'7^  Brown  v.  Dakeyne,  1 1  Jur.  39 ;  Norman  v.  Thompson,  4  Exch.  455 : 
Reay  v.  Richardson,  2  C.  M.  &  R.  422;   J.  r.,   i  Gale,  219;  j.  r.,  5  Tyrw. 

931. 

*77  Reay  v.  Richardson,  2  C.  M.  &  R,  422;  j.  r.,  i  Gale,  219;  ».  c,  5  Tyrw. 

93>- 

'78  Heathcote  v.  Crookshanks,  2  Term  Rep.  24;  Cutter  v.  Reynolds,  S  B. 

Mon.  596;  Lanes  v.  Squires,  45  Texas,  382. 

*79  Lower  v.  Clement,  25  Penn.  63.  Vide  Matthews  v.  Taylor,  2  Mac  i. 
G.  667 ;  s.  r.,  3  Sco.  N.  R.  52. 

«8o  Evans  v.  Gallantine,  57  Ind.  367. 
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the  release  alone,  and  leave  the  creditor  to  show  a  failure  to 
perform  any  of  the  covenants.'®' 

If  the  composition  agreement  is  in  the  ordinary  form, 
merely  providing  that  a  certain  thing,  whether  money,  or 
property,  or  notes,  shall  be  received  in  satisfaction  of  the 
debt,  the  plea  must  aver  a  compliance  with  its  terms  ;  for  a 
debtor  who  seeks  to  avoid  the  payment  of  a  debt  must  show 
that  he  has  done  all  that  is  necessary  to  be  done  on  his  part 
in  order  to  satisfy  it.'®'  When  the  money,  or  property,  or 
notes  are  to  be  delivered  to  the  creditor  at  certain  times,  the 
plea  should  aver  a  compliance  with  the  agreement  by  the 
debtor  at  the  stipulated  times.'®^  A  composition  agreement 
differs  from  a  mere  accord  between  the  debtor  and  the  cred- 
itor. A  mere  private  accord  as  between  the  creditor  and 
the  debtor  is  no  bar  to  the  action,  even  though  satisfaction 
has  been  tendered ;  there  must  be  an  actual  acceptance,  by 
the  creditor,  of  the  thing  tendered.  But  in  the  case  of  a  com- 
position agreement  a  tender  of  satisfaction  is  sufficient. 
Other  parties  come  in  and  take  their  place  by  the  side  of 
the  debtor,  and  both  acting  in  good  faith  and  following  up 
the  terms  of  the  composition  to  a  tender,  a  legal  bar  is  raised 
short  of  the  common  abstract  notion  of  a  satisfaction.'®^     If 


=®'  Hart  V.  Smith,  Law  Rep.  4  Q.  B.  61. 

^^^  In  re  Hatton,  Law  Rep.  7  Ch.  723;    Dolson  v.  Arnold,   10  How.  Pr. 
528;  Evans  v.  Powis,  i  Exch.  601. 

^®3  Evans  v.  Powis,  i  Exch.  601. 

*^  Bradley  v.  Gregory,  2  Camp.  385 ;  Good  v.  Cheesman,  2  Bam.  &  Adol.  328; 
Garrod  v.  Simpson,  3  H.  &  C.  395 ;  Fellows  v.  Stevens,  24  Wend.  294  ;  Browne 
V.  Stackpole,  9  N.  H.  480.  In  Bradley  v.  Gregory,  2  Camp.  385,  the  bills  and 
notes  which  were  to  be  accepted  in  satisfaction  of  the  debt  were  tendered  to  the 
creditor,  but  refused.  Lord  Ellenborough  said  :  '*  But  it  is  said  this  agree- 
ment is  executory,  and,  therefore,  can  be  no  bar.  I  think  it  is  executed.  Every 
thing  on  the  defendant's  part  was  performed.  As  far  as  depended  on  him, 
there  has  been  satisfaction  as  well  as  accord.  It  is  the  plaintiff's  own  fault 
that  he  has  not  enjoyed  the  full  benefit  of  all  that  he  stipulated  for.  Accord 
is  no  bar  without  satisfaction ;  but  a  party  is  not  permitted  to  say  there  is  no 
satisfaction,  to  whom  satisfaction  has  been  tendered  according  to  the  terms  of 
the  contract."  In  Good  v.  Cheesman,  2  Barn.  &  Adol.  328,  the  agreement  was 
for  an  extension  only.     Park,  J.,  said:   "I  think,  therefore,  that  a  mutual  agree- 
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the  composition  agreement  provides  for  a  transfer  of  propert}- 
to  an  agent  or  trustee,  in  discharge  of  the  debt,  a  plea  must 
allege  the  transfer ;'*5  but  if  it  alleges  the  transfer  it  is  suffi- 
cient, although  it  does  not  aver  that  the  creditor  accepted 
the  property  or  assented  to  the  trust,  for  it  shows  that  the 
debtor  has  done  all  that  the  creditor  agreed  to  accept  in  sat- 
isfaction of  his  debt."^  A  plea  that  the  debtor  was  ready 
and  willing  to  comply  with  the  terms  of  the  composition 
agreement  is  not  sufficient; '^7  it  must  show  an  actual  ten- 
der of  the  thing  that  was  to  be  given  in  satisfaction  of  the 
debt,  or  a  waiver  of  the  tender.  A  plea  of  a  tender  should 
aver  not  merely  a  tender  of  the  money,  or  property,  or  note, 
as  the  case  may  be,  but  aver  a  readiness  at  all  times  to  per- 
form the  contract  and  bring  the  article  into  court  whenever 
that  is  practicable.'^  If  the  creditor  refused  to  consider  him- 
self as  bound  by  the  composition  agreement,  and  thus  exon- 
erated and  discharged  the  debtor  from  making  a  tender,  the 
plea  to  that  effect  is  sufficient;'^  but  such  a  plea  should  aver 
that  the  money  is  brought  into  court,  and  set  up  the  compo- 

ment  like  this,  with  an  immediate  remedy  given  for  non-performance,  althoo;:*; 
it  did  not  amount  to  a  satisfaction,  was  in  the  nature  of  it,  and  a  sufficiec: 
answer  to  the  action."  In  Gibbons  v.  Vouillon,  8  C.  B.  483  ;  j,  c,  7  Dow.  it  L. 
266,  Williams,  J.,  said  :  •*  Is  not  the  plea  an  answer  as  setting  up  a  new  agree- 
ment, as  in  Good  v.  Cheesman,  2  Barn.  &  Adol.  328?  That  gets  over  ire 
difficulty  as  to  accord  and  satisfaction."  Such  a  plea  was  sustained  in  Garrod  v. 
Simpson,  3  H.  &  C.  395.  The  plea  in  Heathcote  v.  Crookshanks  has  not  \xrj. 
deemed  to  contain  a  sufficient  allegation  of  the  mutuality  of  the  agreement,  ^. 
that  what  is  there  said  in  regard  to  the  insufficiency  of  a  tender  does  not  ap:  > 
to  composition  agreements.  The  same  observation  applies  to  Cutter  v.  Rct- 
nolds,  8  B.  Mon.  596. 

"®5  Tuckerman  v.  Newhall,  17  Mass.  581 ;  Watkinson  v.  Inglesby,  5  lohc*. 
386. 

"^  Eaton  V.  Lincoln,  13  Mass.  424;  Therasson  v.  Peterson,  4  Abb.  Ap:. 
396;  Bartlett  v.  Rogers,   3  Sawyer,  62;  Bartleman  v.  Douglass,  i  Cranch<'.« 

Ct.  450. 

*®7  Rosling  V.  Muggeridge,  16  Mee.  &  W.  181 ;  Fessard  v.  Mugnier.  iS  t" 
B.  (n.  s.)  286;   Hazard  v.  Mare,  6  H.  &  N.  434. 

«88  Marbury  V.  Wilcox,  2  Hilt.  118. 

'^  Cooper  v.  Phillips,  i  C.  M.  &  R.  649;  Ilderton  v.  Castrique,  13  L.  T 
(n.  s.)  506;  Bamford  v.  Clewes,  Law  Rep.  3  Q.  B.  729. 
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sition  agreement  as  a  bar  to  the  residue  of  the  debt.'^**  If 
there  has  been  a  waiver  of  a  default,  the  plea  should  not 
merely  set  up  the  agreement,  but  should  also  allege  the  de- 
fault and  the  waiver."'* 

If  the  plea  does  not  set  forth  the  correct  construction  of 
the  composition  agreement,  the  creditor  may  crave  oyer  of 
the   agreement,  and,  when  that  is  set  out,  raise  the  objection 
by  demurrer  that  the  plea  is  inconsistent  in  itself;  '9»  or  he  may 
reply  that  he  never  executed  the  agreement,  for  such  a  repli- 
cation puts  in  issue  not  only  the  execution  of  the  agreement, 
but  the  construction  of  it  as  alleged  in  the  plea.     It  amounts 
to  a  denial  that  he  executed  an  agreement  having  such  effect 
as  there  stated.^93     But  if  the  plea  correctly  sets  forth  the 
legal  effect  of  the  agreement,  the  creditor  may  reply  by  set- 
ting forth  the  agreement,  if  it  contains  a  proviso  that  avoids 
the  legal  effect  as  stated  in  the  plea.'94     When  the  plea  does 
not  make  a  proffer  of  the  agreement,  it  cannot  be  taken  as  a 
part  of  the  plea  when  it  is  set  out  in  the  replication,  and  the 
plea  thus  rendered  insufficient.'^s      If  a  default  occurs  after 
the  filing  of  the  plea,  the  creditor  may  reply  that  the  agree- 
ment, though  operative  when  pleaded,  has  been  rendered 
void  by  default.'^^     If  the  debtor  files  a  rejoinder,  the  cred- 
itor may  rely  not  merely  upon  the  general  confessions  con- 
tained in  it,  but  on  the  statement  of  particular  facts,  to  cure 
his  own  pleading,  for  the  facts  are  to  be  taken  as  true  against 
the  party  pleading  them.'97 

If  the  debtor  could  have  pleaded  the  composition  agree- 
ment as  a  defence  to  an  action,  but  neglected  to  do  so,  he 
cannot  plead  it  as  a  defence  to  a  suit  on  the  judgment.'^s     If 

«9o  Cooper  V.  Phillips,  i  C.  M.  &  R.  649. 

»9«  Ncvill  V.  Boyle,  11  Mee.  &  W.  26. 

*9a  North  V.  Wakefield,  13  Q.  B.  535. 

^?3  North  V.  Wakefield,  13  Q.  B.  535. 

'94  Stevens  v.  Stevens,  5  Exch.  306. 

^5  Hyde  v.  Watts,  12  Mee.  &  W.  254. 

"96  Newington  v.  Levy,  Law  Rep.  5  C.  P.  607 ;  j.  r.,  Law  Rep.  6  C.  P.  180. 

»97  Hyde  v.  Watts,  12  Mee.  &  W.  254. 

"98  Ellis  v.  McHenry,  Law  Rep.  6  C.  P.  228. 
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he  pleads  the  agreement  as  a  defence  to  an  action,  a  judg- 
ment in  his  favor  precludes  the  creditor  from  setting  up  in  a 
subsequent  suit  a  default  that  had  occurred  before  the  rendi- 
tion of  the  judgment,"^*  but  it  will  not  preclude  the  creditor 
from  setting  up  a  default  that  occurred  after  that  time.3~ 

O.  F.  Bump. 


»99  Newington  v.  Levy,  Law  Rep.  5  C.  P.  607 ;  Law  Rep.  6  C  P.  180. 
3°°  Hall  V.  Levy,  Law  Rep.  10  C.  P.  154. 
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//.    THE  TRIAL  OF  SIR  WALTER  RALEIGH:  BACON 

AND   COKE, 

It  is  difficult,  even  at  this  distance  of  time,  to  read  the 
trial  and  survey  the  tragic  fate  of  Sir  Walter  Raleigh  with- 
out mingled  feelings  of  pity  and  indignation — pity  for  the 
unmerited  sorrows  of  so  great  a  mind,  and  indignation  at  the 
triumphant  baseness  which  pursued  and  destroyed  him. 

The  bold  navigator,  the  discoverer  of  Virginia  (which  he 
named  after  his  royal  mistress,  the  virgin  queen),  and  founder 
of  the  first  colony  on  this  western  continent,  on  her  soil,  at 
Roanoke  Island;  the  most  enterprising  soldier  of  his  age, 
which  boasted  the  great  names  of  Essex,  Conde,  Coligni, 
and  the  Prince  of  Orange ;  as  a  naval  hero  the  equal  of 
Sir  Francis  Drake,  who  was  indebted  to  him  for  the  plan  of 
attack  on  the  Spanish  Armada,  off  Calais,  and  for  its  vigor- 
ous and  successful  issue,  which  saved  his  country  from 
almost  certain  ruin ;  the  learned,  accurate,  and  laborious 
author  of  the  wonderful  "History  of  the  World;"  the  most 
accomplished  gentleman  and  the  wittiest  man  of  his  day;  — 
thus  hedged  around  with  this  strong  wall  of  strength  and 
security,  he  was  basely  hunted  down  to  confiscation,  impris- 
onment, and  death,  by  mean  and  jealous  rivals,  with  the 
infamous  connivance  of  the  very  queen  and  prince,  her  suc- 
cessor, whose  reigns  he  so  gloriously  adorned  and  illustrated 
by  his  genius,  his  valor,  and  his  virtues. 

In  vindicating  the  truth  of  history  in  regard  to  the  fame 
and  the  fate  of  a  victim  so  illustrious,  we  are  obliged  to  put 
on  record  the  shameful  part  in  the  atrocious  transaction 
borne  by  his  unworthy  contemporaries,  especially  by  two  of 
the  great  lights  in  the  law  of  that  and  long-succeeding  ages, 
Francis  Bacon,  Lord  Verulam,  and  Sir  Edward  Coke,  then 
the  attorney-general   of  the   realm  —  men   who,  above    all 
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Others,  should  have  been  his  champions  and  the  friends  of 
their  country,  and  whose  fair  fame  was  tarnished  and  out- 
raged in  the  person  of  Raleigh.  Let  it  be  recorded  to  their 
everlasting  shame,  but  these  great  jurists,  though  eminent  in 
law,  proved  themselves  wanting  in  justice,  and,  awed  into 
silence  by  the  fear  and  the  frowns  of  royal  power,  were  deaf 
to  the  voice  alike  of  reason,  of  justice,  and  humanity.  In 
abject  servility  they  trampled  under  foot  their  own  principles 
of  law,  justice,  and  right,  arid  submissively  followed  at  the 
funeral  of  their  own  reputations,  to  accomplish  the  ruin  of 
one  whose  true  greatness  was  only  made  the  brighter  by 
contrast  with  their  littleness.  Coke  was  by  nature  a  tyrant, 
a  bully,  and  a  coward ;  and  Bacon  can  never  escape  history- 
as  that  monstrous  contradiction  of  fallen  humanity  pilloned 
by  Pope's  line : 

**  The  wisest,  brightest,  meanest  of  mankind." 

In  the  State  Trials,  and  in  the  biography  of  Sir  Walter 
Raleigh  by  Arthur  Cayley,  Jr.,  as  well  as  in  the  recent  "  Life 
of  Raleigh  "  by  Edward  Edwards,  the  frivolous  and  false 
accusations,  and  the  more  flimsy  testimony,  are  given,  on 
which  the  victim  was  found  guilty  of  the  absurd  charge  of  high 
treason ;  and  though  sentence  was  not  executed  until  long 
afterwards,  that  long-protracted  confinement  of  twelve  years 
in  the  Tower  of  London  began,  which,  though  terrible  in  its 
injustice  and  cruelty,  afforded  him  the  opportunity  to  pursue 
his  literary  enterprises,  especially  his  great  plan  of  writing 
"The  History  of  the  World." 

The  dignity  and  impartiality  of  judicial  trials  in  criminal 
courts  at  that  day  will  not  be  exalted  in  the  reader's  estima- 
tion by  the  account  of  the  brutal  bearing,  on  the  occasion,  of 
Coke,  the  great  expounder  of  the  common  law  of  England. 

It  seems  that,  excluded  from  court  by  unmanly  and  dis- 
graceful intrigues  and  plots  of  his  enemies,  and  being  also 
very  unpopular  as  the  supposed  enemy  of  Essex,  whose 
memory  was  dear  to  the  English  people,  Raleigh,  smarting 
under  a  sense  of  injustice,  became  discontented,  and  asso- 
ciated,   unhappily,   with   disaffected    persons,   and,   among 
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Others,  with  Lord  Cobham,  a  weak  and  unprincipled,  but 
wealthy,  nobleman ;  a  miserable  creature,  who  said  one 
thing  at  one  time  and  another  at  another,  and  could  be 
relied  upon  in  nothing.  This  unfortunate,  but  natural,  asso- 
ciation constituted  his  only  real  offence.  Some  popish 
priests  had  engaged  in  a  very  absurd  plot  for  the  murder 
of  the  king  and  his  family,  and  the  transferring  of  the  crown 
to  the  Lady  Arabella  Stuart ;  and,  about  the  same  time.  Cob- 
ham  had  held  some  intercourse  with  the  Flemish  ambassa- 
dor, who  was  endeavoring  to  negotiate  a  peace  for  Spain, 
and  had  idly  talked  of  Raleigh,  as  if  he  could  procure 
money  from  him  for  the  ambassador,  for  advocating  the 
peace.  Cobham  became  acquainted  with  the  plot  of  the 
priests  through  his  brother  Broke ;  and  when  they,  with  Cob- 
ham,  were  apprehended,  he,  from  timidity,  was  drawn  into  a 
confession,  and,  being  informed  that  Sir  Walter  had  spoken 
of  his  associating  with  the  ambassador's  agent,  passionately 
dropped  some  accusation  against  Raleigh,  which  he,  how- 
ever, afterward  retracted ;  yet  because  Broke  had  confessed 
that  Cobham  had  formerly  told  him  that  Raleigh  was  con- 
cerned, "  not  only  in  the  bye,  but  in  the  main  "  (though  even 
this,  Broke,  at  his  execution,  recalled),  upon  this  hearsay  of 
the  hearsay  of  such  senseless  jargon  Raleigh  was  accused 
of  high  treason,  and  without  being  confronted  with  Cobham, 
though  he  repeatedly  challenged  it  at  his  trial,  was  found 
guilty  of  the  whole  treason,  though  the  plots  were  distinct, 
the  attorney-general.  Coke,  saying,  in  his  speech,  "  that  the 
treasons  were,  like  Sampson's  foxes,  joined  in  the  tails  though 
the  heads  were  severed."  Though  Cecil,  Raleigh's  capital 
enemy,  and  all  the  judges  and  council  were  against  him; 
though  Raleigh  was,  at  that  time,  the  most  unpopular  man 
in  England,  he  defended  himself  with  such  a  knowledge  of 
law,  such  clearness,  such  steadiness,  such  pertinacity,  and 
yet  with  such  temper,  that  it  has  been  said  that,  **  save  that  it 
went  with  the  hazard  of  his  life,  it  was  the  happiest  day  of 
his  life." 

The  two  first  that  brought  the  news  to  the  king  (James  L), 
says  Sir  Dudley  Carlton,  were  Roger  Ashton  and  a  Scotch- 
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man,  "  whereof  one  affirmd  that  never  man  spake  so  well  in 
times  past,  nor  would  do  in  the  world  to  come;"  and  the 
other  said  that,  **  whereas  when  he  saw  him  first  he  was  so 
led  with  the  common  hatred  that  he  would  have  gone  one 
hundred  miles  to  see  him  hanged,  he  would,  ere  he  parted, 
have  gone  a  thousand  to  save  his  life."  In  a  word,  never 
was  a  man  so  hated  and  so  popular  in  so  short  a  time.  The 
truth,  however,  is,  whatever  impression  his  defence  may 
have  made  upon  the  audience,  the  court,  and  the  jur\%  it 
could  not  procure  his  acquittal.  They  all  thought  he  had 
defended  himself  as  if  he  were  innocent.  But  the  court  and 
jury  had  prejudged  that  the  enemy  of  Essex,  the  discarded 
statesman,  the  fallen  courtier,  must  be  disloyal.  There  was 
a  plot ;  Cobham  was  concerned  in  it ;  he  was  a  weak  man,  a 
friend  of  Raleigh,  who  alone  had  the  head  for  a  conspiracy : 
Raleigh  must,  therefore,  be  a  traitor.  Cecil  had  his  revenge 
to  satisfy;  the  king  detested  the  enemy  of  Essex  and  of  his 
own  power;  to  the  people  he  was  equally  odious.  Sir  Ed- 
ward Coke  thought  it  a  fair  occasion  to  show  that  he  \va^ 
not  unfriendly  to  Essex,  and  the  judges  and  the  jury  were 
prepared  to  serve  the  king  and  his  minister  against  the  most 
unpopular  man  in  England.  It  was  in  vain  that  Raleigh  ap- 
pealed to  the  statutes  of  Edward,  which  required  two  wit- 
nesses in  treason.  He  was  told  they  were  repealed.  He 
asked  for  Cobham's  signature  to  his  confession.  He  was 
told  it  was  sufficient  proof  without  a  subscription.  He  pro- 
duced Cobham's  retraction.  He  was  charged  with  having 
artfully  procured  it.  He  insisted  that  the  common  trial 
of  England  is  by  jury  and  witnesses,  and  entreated  that  his 
might  come  "  face  to  face  and  depose."  The  chief  justice 
told  him  that  there  was  no  law  for  it.  Raleigh  then  en- 
treated for  it  as  a  grace.  "  Let  him,"  said  he,  **  be  brought, 
being  alive  and  in  the  house;  let  him  avouch  any  of  these 
things,  and  I  will  confess  the  whole  indictment  and  renounce 
the  king's  mercy."  Cecil,  however,  said  (having  previously 
consulted  the  judges),  "You  know  the  law  of  the  realm, 
that  my  Lord  Cobham  cannot  be  brought"  (on  the  absurd 
pretence  of  his  being  a  peer).     Cayley  says :     "  The  more 
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skill  he  displayed  the  more  the  court  were  confirmed  in  his 

guilt.  "     Sir  Edward  Coke  fought  for  victory.     "  I  am  the 

more  large,"  said  he,  "because  I  know  with  whom  I  deal; 

for  we  have  to  deal  to-day  with  a  man  of  wit."     Raleigh's 

dexterity  only  exasperated  him.     He  exaggerated  all    the 

evidence,  brought  out  all  his  rhetoric,  bespattered  him  with 

abuse,  and  repeated  his  remarks  so  often  that,  upon  his  saying 

"  I  want  words  sufficient  to  express  thy  viperous  treason," 

Raleigh  could  not  avoid  the  retort,  "  I  think  you  want  words, 

indeed,  for  you  have  spoken  one  thing  half  a  dozen  times." 

He  also  interrupted  Raleigh  so  often  that  even  Cecil  at  last 

relented.     He  said,  "  It  is  his  last  discourse ;  give  him  leave, 

Mr.  Attorney;"  and  afterwards,  "  Be  not  so  impatient,  good 

Mr.  Attorney;    give  him    leave  to  speak."     "There,"  says 

the  reporter,  "  Mr.  Attorney  sat  down  in  a  chafe,  and  would 

speak  no  more  till  the  commissioners  urged  and  entreated 

him." 

The  trial  is  a  vivid  picture  of  the  manners  of  that  age. 
The  accused,  at  this  time,  was  perhaps  the  greatest  man  in 
England,  if  not  in    Europe ;  the   last  of  those  great  men 
equally  distinguished    for  wisdom    and  conduct  who  gave 
character  to  the  age  of  Elizabeth  ;  a  man  of  a  comprehensive 
genius,  of  daring  spirit,  and  of  splendid  accomplishments. 
His  fame  as  a  great  navigator,  an  enterprising  discoverer, 
and  a  successful  commander  by  sea  and  land   resounded 
over  Europe.     He  was  adorned  with  the  unfading  glories 
of  the  Spanish  defeat,  and  the  greener  laurels  of  Cadiz  and 
Fayal.     He  was  not  dismayed  by  his  hazardous  situation ; 
not  disconcerted  in  the  new  arena  in  which  he  was  to  con- 
tend for  a  life  which  had  been  so  often  ventured  in   the 
battles  of  his  country.     In  a  technical  court  of  justice,  with- 
out counsel,  he  defended  himself  against  a  capital  charge 
with  a  temper,  a  skill,  a  spirit  which  alarmed  his  opponents, 
and   converted   the   audience   from   foes  to    friends.      The 
prosecutor  was  the  greatest  lawyer  and  one  of  the  greatest 
patriots    of  his   day;    at  the  head    of  a    profession  which, 
by  the  wise  institutions  of  his  country,  rivals  that  of  arms 
in  the  honors  to  which  it  leads  and  the   wealth  which   it 


848  THE  TRIAL   OF   SIR   WALTER    RALEIGH. 

insures;   then  enjoying  a  professional  fame  which,   though 
not  so  ripe  as  that  which  has  since  identified  his  name  with 
that  common  law  which  will  endure  as  long  as  the  English 
and  their  descendants,  in  every  quarter  of  the  world,  shall 
reverence    liberty,  was  yet  mature  enough   to    have    been 
allied  with  the  grace  of  courtesy  and  the  laws  of  humanity, 
and   from  whom  might  have  been  expected  some   of  the 
sympathies  of  kindred  genius  towards  a  great  man  fallen : 
yet  Coke  applied  to  Raleigh,  under  trial   for  his   life,  and 
without  the  assistance  of  counsel  (which  only  by  a  subse- 
quent amelioration  of  the  rigorous  rule  of  the  common  law 
became,  and  is  yet,  an  inalienable  right  of  the   accused), 
such    epithets   of   indignity  as    "  notorious   traitor,"    "  vile 
and  execrable  traitor,"  "Spanish  heart  and  English  face," 
" viper,"  •' vile  viper,"  "damnable  atheist"!     He  displayed 
the  utmost  eagerness  that  the  accused  should  not  escape 
him;  taking  every  advantage,  misconstruing  and  perverting 
the  law,  offering  all  kinds  of  evidence  and  exaggerating  the 
weakest,  discovering   the    utmost   impatience  at  any  thing 
like  a  successful  defence  or  any  approach  to  a  conclusive 
argument  on  the  part  of  the  prisoner.     The  gross  epithets 
are  an  evidence  of  a  coarse  and  rude  age,  but  the  manage- 
ment of  the  prosecution  proves  not  only  a  devotedncss  to 
power  which,  it  is  to  be  feared,  will  display  itself  whenever 
a  victim  is  needed  to  please  a  king  or  gratify  the  public 
clamor;   such  a   transaction   betrays  an  ignorance  of  and 
inattention  to  the  ver>'  elements  of  freedom,  in  the  adminis- 
tration of  the  criminal  laws,  which  are  shameful  to  the  last 
degree. 

Cayley  wisely  observes :  "  However  plain  many  of  the 
principles  of  justice  appear  now  to  us,  they  have  been  of 
ver>'  slow  growth,  and  can  only  be  preserved  by  the  most 
inflexible  adherence  to  them  under  all  possible  circum- 
stances. They  must  become  the  inveterate  habit  of  the 
courts.  The  escape  of  the  guilty,  in  obedience  to  the  gen- 
eral rules  of  criminal  evidence,  should  never  be  the  subject 
of  peevish  complaint  against  the  laws  nor  their  administra- 
tors.     If  they  sometimes,  nay  often,  screen  the  guilty,  it 


THE   TRIAL   OF   SIR    WALTER    RALEIGH.  849 

should  never  be  forgotten  that  they  are  the  only  safeguards 
of  the  innocent." 

The  sentence  against  Raleigh  was  not  speedily  executed, 
but  he  was  confined  to  the  Tower  his  wife  being  permitted, 
after  earnest  and  repeated  importunity,  to  reside  with  him 
there.  Raleigh  had  too  much  fortitude  and  strength  of 
character  to  yield  to  despondency.  He  derived  relief  from 
his  sorrows  in  the  resources  of  his  genius,  and  in  the  pursuit 
of  science  and  letters.  He  applied  himself  to  writing  his 
"  History  of  the  World."  This  great  work  was  the  ripe 
fruit  of  all  his  experience,  his  large  reading,  his  travels, 
and  his  observation  of  men  and  things.  It  was  completed 
in  his  long  imprisonment,  but  for  which  he  would  never 
have  found  leisure  for  the  task.  Edwards,  his  last  biogra- 
pher, truly  observes  :  "  Save  for  these  twelve  years'  impris- 
onment in  the  Tower,  English  literature  would  have  lacked 
one  of  its  greatest  glories." 

The  writings  of  Raleigh  during  this  incarceration  helped 
powerfully  to  shape  English  polity  for  generations  to  come. 
Four  men  in  particular  have  left  on  record,  in  one  way  or 
another,  their  sense  of  obligation  to  Raleigh's  prison  writ- 
ings, as  well  to  his  *'  History  of  the  World  "  as  to  his  political 
tracts,  and  have  by  various  methods  commended  his  writings 
to  posterity  for  their  especial  value  in  the  training  of  English 
statesmen.  The  names  of  these  students  of  Raleigh  are 
John  Eliot,  John  Hampden,  Oliver  Cromwell,  and  John 
Milton.  Scarcely  any  greater  tribute  could  be  paid  to  his 
fame. 

^  Thus  it  is  that  the  fame  of  great  men  arises  as  well  from 
their  necessities,  their  misfortunes,  and  even  their  disgrace, 
as  from  their  worldly  prosperity.  To  Socrates  and  Cicero, 
to  Columbus  and  Galileo,  to  Raleigh  and  Clarendon,  we  owe 
the  philosophy  and  history  which  their  misfortunes,  as  much 
as  their  genius,  have  yielded  for  the  instruction  of  their  race. 

The  "  History  of  the  World  "  was  published  in  1644,  ^^^  has 
passed  through  eleven  editions,  besides  being  abridged,  and 
is  still  read,  not  only  with  instruction,  but  with  delight.  As 
its  name  imports,  the  work  was  comprehensive  enough  to 
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treat  briefly,  but   fairly  and  always  sensibly,  of  almost  all 
subjects  which  are  most  important  and  interesting  to  man, 
particularly  in  the  departments  of  science  and  letters.     His 
knowledge  of  medicine  and    chemistry  was  both  accurate 
and  extensive.     He  relieved  the  queen,  wife  of  King  James, 
of  a  fever,  by  medicine  which  his  knowledge  of  chemistr}' 
enabled   him  to  prepare.     He  called  it  '*  a  great  cordial." 
and  it  was  afterwards  administered  to  the  prince,  her  son, 
but  it  came  too  late,  for  the  prince  —  a  youth  of  rare  prom- 
ise—  died.    It  is  said  it  was  for  him  that  Raleigh  applied  him- 
self to  the  "  History  of  the  World.**     He  gained  the  prince's 
confidence,  and  took  great  interest  in  his  progress  in  study 
and  in  all  manly  accomplishments.     The  young  prince  ap- 
preciated the  great  gifts  and  virtues  of  his  friend,  and  did 
not  scruple  to  say  of  Raleigh  that  '*  no  king  but  his  father 
would  keep  such  a  bird  in  a  cage." 

Raleigh's  great  "  History  "  is,  indeed,  a  rare  and  wonder- 
ful work.     In  it  no  subject  seems  too  deep  or  too  high  for 
the  grasp  of  his  comprehensive  intellect.     It  displays  ex- 
traordinary research  and  profound  meditation  on  the  abstrus- 
est  topics.     He  devotes  a  chapter  of  many  sections  to  the 
locality  of  Paradise,  and  another  to  its  two  principal  trees,  of 
Life  and  of  Knowledge,     Far  from  being  a  mere  compiler 
and   pedant  from   the   annals  of  antiquity,  lie  boldly,  yet 
cautiously,  develops  the  causes  and  consequences  of  events, 
largely  drawing  on   his  extensive  reading,  experience,  and 
observation,  and  he  charms  by  the  freshness  and  originaHty 
of  his  reflections.     The  great  events  and  characters  which 
figure  in  history  are  all  subjected  to  the  searching  analysis  of 
his  comprehensive  intellect.     Speaking  of  courage,  as  illus- 
trated in  the  career  of  Alexander  the  Great,  his  reflections 
are  striking  and  instructive.     He  says :     "  For  his  person,  it 
is  very  apparent  he  was  as  x^liant  as  any  man ;  a  disfxosition, 
taken  by  itself,  not  much  to  be  admired,  for  I  am  confident 
he  had  ten  thousand  men  in  his  army  as  daring  as  himself. 
Surcly«  if  adventurous  natures  were  to  be  commended  sim- 
pK\  we  should  confound  that  virtue  with  the  hardihood  of 
thieves,  ruffians,  and  mastiflf  dogs,  for  certainly  it  (courage) 
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is  in  no  way  praiseworthy  but  in  doing  good  things,  and  in 
the  performance  of  those  lawful  enterprises  in  which  we  are 
employed  for  the  service  of  our  king  and  commonweals." 

Raleigh  was  called  a  "  freethinker,"  and  we  have  seen 
that  *'  atheist"  was  one  of  the  vile  epithets  that  Coke  hurled 
at  him  when  under  trial.  There  seems  no  foundation  for 
the  injurious  charge,  for  he  was  a  diligent  student  of  the 
sacred  Scriptures.  His  independent  spirit,  and  his  skill  and 
judgment  as  a  commentator  on  the  Bible,  may  be  fairly 
judged  by  a  passage  from  his  works  on  a  much  controverted 
topic  in  later  times,  by  which  it  will  be  seen  his  philosophic 
mind  was  equally  removed  from  the  bias  of  narrow  prejudice 
on  the  one  hand,  and  any  undue  sympathy  with  fanaticism 
on  the  other.  Speaking  of  slavery,  he  writes  :  "  I  find  not 
in  Scripture  any  warrant  to  oppress  men  with  bondage." 
*****  Doubtless,  the  custom  hath  been  very  ancient, 
for  Noah  (Genesis,  9th  ch.,  23  v.)  laid  this  curse  upon 
Canaan,  that  he  should  be  a  servant  of  servants ;  and  Abra- 
ham had  of  Pharaoh,  among  other  gifts,  men-servants  and 
maid-servants  (Genesis,  12th  ch ,  16  v.),  which  were  none 
other  than  slaves.  The  Christian  religion  is  said  to  have 
abrogated  this  old  kind  of  sei-vility,  but  surely  they  are 
deceived  who  think  so.  St.  Paul  desired  the  liberty  of 
Onesimus,  whom  he  had  won  unto  Christ,  yet  wrote  he  for 
this  unto  Philemon  by  way  of  request,  craving  it  as  a  bene- 
fit, not  urging  it  as  a  duty.  Agreeable  hereto  is  the  direc- 
tion which  the  same  St.  Paul  giveth  unto  servants :  '  Let 
every  man  abide  in  the  same  calling  wherein  he  was  called. 
Art  thou  called,  being  a  servant?  Care  not  for  it,  but,  if 
thou  mayest  be  made  free,  choose  it  rather.'  (i  Cor.,  7th  ch., 
20,  21  V.)  In  England  we  had  many  bond-servants  until  the 
time  of  her  last  civil  wars,  and  I  think  that  the  laws  concern- 
ing villeinage  are  still  in  force,  of  which  the  latest  are  the 
sharpest ;  and  now,  since  slaves  were  made  free,  which  were 
of  great  use  and  service,  there  are  grown  up  a  rabble  of  rogues, 
cut-purses,  and  other  like  trades  —  slaves  in  nature,  though 
not  in  law."  How  apt  such  reflections  to  the  lessons  even 
now  before  us,  in   the   experience    of  our  own   times   and 
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country !     Thus  history  is  continually  reproducing  itself — 
rehearsing  its  own  story. 

Our  sketch  would  be  incomplete  if  we  did  not  advert  to 
some  of  the  scenes  and  incidents  of  a  life  and  career  so 
eventful.  He  had  married,  in  the  very  zenith  of  his  fame  and 
popularity  in  the  court  of  Elizabeth,  the  Lady  Elizabeth 
Throgmorton,  one  of  the  queen's  maids  of  honor,  the 
daughter  of  Sir  Nicholas  Throgmorton.  She  was  a  ver>' 
lovely  and  noble  woman,  and  they  were  passionate  and  con- 
stant in  their  mutual  devotion.  There  is  no  doubt  that  this 
marriage,  every  way  suitable  and  honorable,  was  very  dis- 
tasteful to  the  queen,  who  hated  matrimony  among  the  mem- 
bers of  the  court  circle,  and  who  vented  her  unwomanly  self- 
ishness on  all  who  thereby  seemed  to  seek  other  society 
than  her  own,  and  perhaps  to  impeach  the  wisdom  of  her 
own  example  of  celibacy.  Thus  Sir  Walter  first  incurred 
her  displeasure,  and  thence  arose  the  first  of  that  series  of 
misfortunes  and  persecutions  which  terminated  in  his  unmer- 
ited death,  even  long  after  her  own.  These  persecutions 
furnished  the  occasion,  however,  as  we  have  seen,  for  the 
development  and  display  of  those  great  qualities  which,  to 
this  day,  shed  such  lustre  on  his  name. 

It  is  recorded,  to  the  shame  of  England,  that  in  the  period 
of  her  greatest  strength  and  splendor,  arising  from  the  union 
of  the  two  crowns  of  England  and  Scotland,  —  the  merger 
of  the  two  kingdoms  into  one,  a  result  to  which  Raleigh, 
by  his  genius  and  judgment,  had  more  powerfully  contrib- 
uted than  any  one  of  the  statesmen  of  either  country,  —  in 
that  year,  by  the  baseness  of  such  venal  creatures  as  Bacon 
and  Coke,  and  by  the  wicked  connivance  of  her  clownish 
king,  the  most  brilliant  career  of  any  Englishman,  even  of 
the  Elizabethan  age,  was  closed  and  extinguished  in  the 
deep  gloom  and  guilt  of  a  judicial  murder.  The  man  who 
had  been  the  life-long  enemy  of  Spain,  and  the  great  pro- 
tector of  England  against  Spanish  intrigue  and  Spanish 
gold,  — in  the  field  and  in  the  cabinet,  by  land  and  by  sea,— 
was,  within  a  month  or  two  of  the  Scottish  accession,  accused, 
and  under  the  dictation  of  a  court  of  English  judges,  and  by 
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a  jury  of  Englishmen,  presently  convicted,  of  the  crime  of 
selling  himself  to  Spain  as  a  spy ! 

Of  the  part  which  Bacon  bore  in  this  infamous  transac- 
tion it  is  difficult  to  speak  with  patience.  He  was  the 
lord  chancellor  of  England.  He  had  professed  to  be  the 
intimate  friend  of  Raleigh.  As  an  oracle  of  the  law,  he  had 
assured  Raleigh,  on  his  return  from  the  ill-fared  Guiana 
expedition,  which  his  enemies  were  seeking  to  turn  against 
him,  that  his  commission  as  high  admiral  had  purged  and 
vacated  his  conviction  of  treason,  for  which  he  could  never 
afterward  be  lawfully  called  in  question.  Yet  when  Spain  — 
that  Spain  whose  invincible  armada,  by  his  wit,  skill,  and 
courage,  had  been  defeated  and  destroyed,  and  thereby  his 
country  had  been  saved  from  ruin,  —  when  Spain,  through 
Raleigh's  rivals  and  enemies  at  the  English  court,  demanded 
of  the  miserable  James,  the  pedant,  clown,  and  coward 
who  sat  on  the  English  throne,  that  Raleigh,  her  enemy, 
but  England's  fast  friend  and  devoted  servant,  should  be 
executed  under  an  obsolete  and  void  sentence,  Bacon,  of 
all  men  the  last  to  be  called  on  for  such  a  service  of  infamy, 
then  and  there  earned  his  title  of  "  meanest  of  mankind,"  by 
basely  surrendering  the  law,  his  conscience,  and  every  senti- 
ment of  honor,  at  the  footstool  of  power.  He  was  ordered 
to  give  a  legal  color  to  the  proceedings ;  and  we  are  told 
*'  the  lord  chancellor  betook  himself  to  his  share  of  the 
work  with  the  utmost  zeal." 

It  was  determined  that  this  semblance  of  a  lawful  proceed- 
ing should  take  place  in  the  Court  of  King's  Bench.  Coke, 
the  attorney-general,  coolly  produced  the  record  of  convic- 
tion, dated  fifteen  years  before,  and  demanded  execution  in 
the  king's  name,  which  Bacon  had  certified  to  be  lawful  and 
right.  When  arraigned,  in  mockery  of  justice  he  was  asked 
if  he  had  aught  to  say.  Calm  and  undaunted,  he  replied : 
**  All  I  can  say,  my  lord,  is  this :  the  judgment  received  to 
die  cannot  now,  I  hope,  be  strained  against  me,  since  it  was 
his  majesty's  pleasure  to  grant  me  a  commission  to  proceed 
on  a  voyage  beyond  the  seas,  where  I  had  martial  power  on 
(over)  the  life  and  death  of  others.     So,  under  favor,  I  pre- 
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sume  I  stand  discharged  of  that  judgment.  By  that  com- 
mission I  gained  new  life  and  vigor,  for  he  that  hath  power 
over  the  lives  of  others  must  surely  be  master  of  his  own." 
The  argument,  the  law,  the  logic,  was  unanswerable,  but  it 
was  in  vain.  Bacon  had  already  drawn  the  warrant  of  exe- 
cution ;  had  obtained  the  king's  signature,  and  set  to  it  the 
great  seal,  and  James  had  been  sent  away  from  the  capital, 
that  no  intercession  might  reach  him !  Thus  fully  resolved 
upon,  his  execution  was  hurried  with  a  cruel  and  indecent 
haste.     A  bad  job  required  quick  work. 

"  It  is  difficult,"  says  Edwards,  "  to  speak  of  his  parting 
with  Lady  Raleigh.  She  had  buoyed  herself  with  hopes  of 
interposition  almost  to  the  last  moment;  but  when  con- 
fronted with  the  stern  truth,  her  love  proved  stronger  than  her 
grief.  He  forced  himself  to  turn  his  own  and  his  wife's 
thoughts  into  the  channel  of  the  vindication,  by  a  last 
speech  on  the  scaffold,  of  his  innocence  and  his  honest 
fame.  With  wonderful  self-control,  a  self-abnegation  worthy 
the  wife  of  such  a  husband  and  hero,  she  sustained  his  effort 
to  preserve  his  tranquillity  by  suppressing  speech  concerning 
their  grief  Thoughts  concerning  them  and  their  only  off- 
spring— a  dear  boy,  of  whom  only  once  he  spoke — w^ere. 
by  silent  consent,  left  unspoken.  As  they  were  thus  con- 
versing of  the  task  before  him  in  the  speech  to  the  people, 
on  the  morrow,  the  Abbey  clock  struck  the  hour  of  mid- 
night. With  true  womanly  instinct,  she  knew  it  would  be 
an  act  of  wifely  love  now  to  leave  him  alone,  and  she  com- 
pelled herself  to  go.  But  the  passionate  anguish  would  no 
longer  let  itself  be  restrained.  Yet  the  loving  purpose  of 
departure  was  firmly  kept.  Her  last  words  were  to  tell  him 
of  the  message  sent,  permitting  her  to  dispose  of  his  body. 
"  It  is  well,  dear  Bessie,"  said  Sir  Walter,  with  a  parting 
smile,  "  that  thou  mayst  dispose  of  that,  dead,  which  thou 
hadst  not  always  the  disposing  of  when  alive." 

The  dean  of  Westminster  was  appointed  to  prepare  him. 
by  suitable  discourse,  for  death.  "  When  I  began,"  he  said, 
"  to  encourage  him  against  the  fear  of  death,  he  seemed  to 
make  so  light  of  it  that  I  wondered  at  him ;  and  when  I  told 
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him  that  the  dear  servants  of  God,  in  better  causes  than  his, 
had  shrunk  back  and  trembled  a  little,  he  denied  not,  but 
yet  gave  God  thanks  that  he  never  feared  death ;  and  as  to 
the  manner  of  death,  though  to  others  it  might  seem  griev- 
ous, yet  he  had  rather  die  so  than  of  a  burning  fever;  and 
much  more,  with  such  confidence  and  cheerfulness  that  I 
was  fain  to  divert  my  speech  another  way,  and  wished  him 
not  to  flatter  himself,  for  this  extraordinary  boldness,  I  was 
afraid,  came  from  some  false  ground.  I  told  him  that 
heathen  men  had  set  as  little  by  their  lives  as  he  could, 
and  seemed  to  die  as  bravely.  He  answered  that  he  was 
persuaded  that  no  man  who  knew  God  and  feared  Him  could 
die  with  cheerfulness  and  courage,  except  he  were  assured 
of  the  love  and  favor  of  God  unto  him ;  that  other  men 
might  make  a  show  outwardly,  but  they  felt  no  joy  within; 
with  much  more  to  that  effect,  very  christianly ;  so  that  he 
satisfied  me  then,  as  I  think  he  did  all  his  spectators  at  his 
death,  he  was  the  most  fearless  of  death  that  ever  was 
known,  and  the  most  resolute  and  confident,  yet  with  rever- 
ence and  conscience." 

He  was  very  cheerful  the  morning  he  died,  ate  his  break- 
fast heartily,  and  took  tobacco ;  and  made  no  more  of  death 
than  if  it  had  been  to  take  a  journey,  and  left  a  great 
impression  on  the  minds  of  those  that  beheld  him.  On 
the  scaffold  he  attested  his  innocence  of  the  charges  against 
him,  in  these  noble  words :  "  It  is  not  now  a  time  either  to 
fear  or  to  flatter  kings.  I  am  now  the  subject  of  death,  and 
the  great  God  of  Heaven  is  my  sovereign,  before  whose  tri- 
bunal seat  I  am  shortly  to  appear.  To  swear  is  an  offence; 
to  swear  falsely,  at  any  time,  is  a  great  sin ;  so  to  call  God 
to  witness  an  untruth  is  a  sin,  above  measure  sinful ;  but  to  do 
it  at  one's  death,  in  the  presence  of  Almighty  God,  were  the 
greatest  madness  and  sin  that  could  be  possible."  *  *  * 
Such  was  the  imposing  preface  to  the  solemn  denial  of  all 
charges  of  treason  or  disloyalty  to  his  king  or  country. 

He  closed  his  powerful  address  by  these  words,  personal 
to  himself:  "  I  have  many,  many  sins  for  which  to  beseech 
God's  pardon.     Of  a  long  time  my  course  was  a  course  of 
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vanity.  I  have  been  a  seafaring  man,  a  soldier,  and  a  cour- 
tier, and  in  the  temptations  of  the  least  of  these  there  is 
enough  to  overthrow  a  good  mind  and  a  good  man."  "  I  die." 
he  presently  added,  "  in  the  faith  professed  by  the  Church  of 
England.  I  hope  to  be  saved  and  to  have  my  sins  washed 
away  by  the  precious  blood  and  merits  of  our  Saviour  Christ" 
He  turned  to  the  executioner,  and  said :  "  Show  me  the 
axe."  He  had  to  repeat  the  request  before  the  man  obeyed. 
Touching  its  edge  with  his  finger,  to  feel  its  sharpness,  and 
then  kissing  the  blade,  he  said :  '*  This  gives  me  no  fear. 
It  is  a  sharp  and  fair  medicine  to  cure  me  of  all  my  dis- 
eases." 

The  career  of  Sir  Walter  Raleigh,  full  of  eventful  vicissi- 
tudes, presents  mankind  with  one  of  the  most  striking,  dra- 
matic, and  instructive  episodes  in  human  history. 

In  the  shadow  of  this  dark  and  disgraceful  tragedy  passed 
away  the  accomplished  scholar,  the  brave  soldier,  the  skilful 
navigator,  the  wise  statesman,  the  noble  patriot,  the  trustful 
servant  of  God,  and  the  knightliest  gentleman  of  his  age  and 
country. 

Allan  B.  Magruder. 
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///.  ANOTHER  CHAPTER  OF  THE  DARTMOUTH 
COLLEGE  CAUSES—  RELIGIOUS  PHASE  OF  THE 
CONTROVERSY. 

A  fundamental  provision  of  the  college  charter  was  that 
there  should  be  no  discrimination  on  account  of  religious 
faith  or  principles. 

The  population  of  the  province  at  this  time  was  about 
60,000,  and  probably  a  majority  of  them  were  orthodox  of 
the  Plymouth  Rock  school ;  but  Episcopalians  were  quite 
abundant  on  the  sea-coast,  and  many  of  the  prominent  men 
of  the  province,  including  the  governor  who  granted  the 
charter,  affiliated  with  that  church.  Presbyterian  churches 
were  scattered  along  the  valley  of  the  Merrimack.  Whee- 
lock  had  great  popularity,  and,  in  his  later  years  at  least, 
was  a  Presbyterian,  and  gathered  about  him  churches  of 
that  order. 

There  were  natural  and  substantial  reasons  for  Wheelock's 
course.  His  lot  was  early  cast  in  what  was  essentially  a 
Scotch  settlement,  to  whom  the  faith  and  forms  of  their 
fathers  came  by  inheritance.  From  first  to  last  the  Pres- 
byterian Church  cordially  sustained  him,  and  contributed 
with  marked  liberality  to  forward  the  great  enterprise  which 
was  nearest  his  heart.  The  royal  governors  of  New  Hamp- 
shire, though  strongly  attached  to  the  Church  of  England, 
favored  the  Presbyterian  Church  over  the  Congregationalist. 
Exceedingly  strict  in  morals  and  decided  in  matters  of  faith, 
he  was  tolerant  far  beyond  his  time  of  those  who  differed 
from  him  in  opinion,  as  long  as  he  felt  that  they  were 
sincere  and  led  pure  lives.  Unworthy  persons  had  been 
brought  within  the  fold  through  the  half-way  covenant,  and 
otherwise ;  and  he  felt  that  such  would  be  less  likely  to  vote 
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themselves  and  their  fellows  out  of  its  pale  than  a  more  con- 
servative body  like  the  sessions. 

Difficulties  arose  in  the  church  at  Hanover. 

There  was  "a  woman  in  the  case."  We  quote  the  fol- 
lowing : 

*^To  y  Session  of  y*  Church  of  Christ  in  Hanover: 

"  Rev'd  and  Beloved.  Y*  subscriber,  being  aggrieved  with  Sam'l 
Hase,  [Hayes]  a  member  of  said  Church,  for  his  brow-beating  and 
insulting  me  when  attempting  to  admonish  him  for  forbid ing  his 
family  to  come  to  my  house,  unless  of  an  arrand ;  in  telling  me 
I  was  doing  all  in  my  power  to  undo  his  family,  and  that  I  had 
been  trying  to  do  it  this  number  of  years ;  also  for  telling  rae  I 
was  meddling  y*  most  of  my  time  with  that  I  had  no  business  with, 
and  that  my  character  was,  as  a  certain  man  told  me,  as  black  as 
Hell,  he  told  me  I  knew  where ;  also  he  told  me  I  had  almost 
broke  up  one  school  by  my  conduct;  also  for  telling  me  when  put 
in  mind  of  our  neighborhood's  settlement,  that  he  had  never  set- 
tled anything  with  me;  also  by  way  of  irony,  he  told  me  if  I  pro- 
ceeded against  him,  he  supposed  I  would  get  Mr.  Rudd  to  enter 
y^  complaint ;  also  he  told  me  ray  dealing  with  him  was  publick ; 
and  being  asked  how  that  came  to  be,  told  me  that  he  had  made 
it  so ;  also  that  my  conduct  was  erroneous,  and  far  worse  than  Mr. 
Bassetts ;  which  conduct  of  Said  Hase  I  apprehend  to  be  a  breach 
of  y*  ninth  command  and  also  a  violation  of  his  covenant  en- 
gagement ;  and  having  taken  y«  more  private  steps,  and  being 
unable  to  recover  y«  brother  from  his  error,  I,  in  this  way,  tell  it 
to  y*  Church,  that  he  may  be  dealt  with  as  God,  in  his  word,  re- 
quires. Rachel  Murch." 

**  Hanover,  April  26,  1783." 

Mr.  Hayes  was  tried,  convicted,  and  censured  by  the  ses- 
sions. He  appealed  to  the  Grafton  Presbytery,  which  then 
embraced  most  of  the  churches  in  that  region,  and  which,  in 
effect,  held  him  guilty,  but  not  censurable.  The  sessions,  led 
by  the  pastor.  Rev.  Dr.  Burroughs,  remonstrated,  and  ar- 
raigned the  presbytery  for  its  decision.  The  latter  vaccil- 
lated,  but  finally  cited  the  sessions,  which  refused  to  obey 
until  the  obnoxious  decision  was  annulled.     In  March,  1784, 
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the  sessions,  and  such  of  the  church  as  adhered  to  them, — 
fifty-six  persons  in  all,  —  separated  from  the  presbytery 
which,  in  May,  1784,  cited  them  to  appear  at  Orford  to  show 
cause  why  they  should  not  be  dealt  with  as  rebels  and  cov- 
enant-breakers. On  June  4,  1784,  this  summons  was  for- 
mally defied  by  the  sessions.  Four  days  later  the  presbytery 
decided  that  Dr.  Burroughs  and  his  followers,  in  separating 
themselves  from  the  church  and  presbytery,  were  covenant- 
breakers,  and  cut  them  off  from  fellowship  with  the  churches 
connected  with  that  presbytery ;  but,  as  there  was  no  synod, 
proposed  a  mutual  council.  The  sessions  promptly  rejected 
the  proposition,  and  the  church  confirmed  their  action. 
The  other  church  at  Hanover,  Wheelock,  the  professors, 
and  some  of  the  trustees,  were  involved  in  the  controversy 
until  Dr.  Burroughs  was  dismissed,  in  1809,  when  there  was 
a  change  of  form  in  these  church  troubles. 

From  the  outset  the  pivot  question  was  one  of  discipline, 
and  into  that  the  one  of  church  government  entered. 

The  mass  of  details,  into  which  we  cannot  enter,  have  been 
gathered  with  praiseworthy  industry. by  the  Rev.  Charles  A. 
Downs,  superintendent  of  public  instruction  in  New  Hamp- 
shire, and  former  pastor  of  the  Congrcgationalist  church  at 
Lebanon,  which  is  about  five  miles  from  the  college. 

In  the  board  of  trustees  Dr.  John  Wheelock  led  the 
Presbyterian  wing,  and  Dr.  Shurtleff  apparently,  but  Judge 
Miles  really,  led  the  other. 

Judge  Miles  was  a  favorite  student  of,  and  read  theology 
with,  Dr.  Joseph  Bellamy,  of  Connecticut,  who  graduated  at 
Yale  in  173S,  two  years  after  the  elder  Wheelock. 

Bellamy  was  a  pungent  controversialist,  and  there  was  a 
radical  difference  between  him  and  Dr.  Wheelock  about 
church  polity,  etc. 

Dr.  Wheelock  claimed  that  the  Presbyterian,  and  Dr. 
Shurtleff  that  the  Congregational,  form  of  church  govern- 
ment should  prevail.  The  former  was  a  government  by  the 
eldership,  and  the  latter  by  major  vote  of  the  body  of  the 
church,  —  a  pure  democracy. 

Many  of  those  who  are  best   informed  believe  that  the 
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subsequent  troubles  and  the  famous  litigation  arose  in  fact, 
as  well  as  in  form,  from  this  apparent  difference  of  opinion 
about  church  government.  The  eight  trustees  who  removed 
Dr.  Wheelock  were  manifestly  of  the  opposite  opinion. 
They  say :  "  The  trustees  now  solemnly  declare  that  they 
do  not  feel,  and  never  have  felt,  any  hostility  toward  the 
Presbyterian  form  of  church  government,  or  toward  the 
church  of  which  the  president  is  a  member;  nor  any  wish  to 
give  the  new  church  any  advantage  over  the  old,  or  in  any 
way  to  interfere  with  their  unhappy  controversy."  *  *  ♦ 
"  They  do,  however,  believe  that  the  seeming  attachment  of 
the  president  to  this  particular  form  of  church  government  is 
mere  pretence." 

We  think  this  difference  was  only  the  name  of  the  case, — 
the  John  Doe  and  Richard  Roe  of  the  ejectment;  or  as 
Judge  Crosby  emphatically  puts  it,  "  the  second  Wheelock 
lost  his  presidency  by  removal.  True,  perhaps  too  true. 
It  was  not  caused  by  incompetency,  nor  by  neglect  of  duty, 
nor  change  of  religious  opinion,  but  simply  to  rid  the  board 
and  college  of  the  family  dynasty." 

Mr.  Adams  was  a  professor  in  the  college  under  Dr. 
Wheelock.  He  was  the  special,  intimate,  and  confidential 
correspondent  of  Thomas  W.  Thompson,  one  of  the  hostile 
trustees,  and  one  of  the  most  active  and  efficient  managers  on 
the  anti-Wheelock  side.  On  September  lO,  1814,  he  wrote 
a  lengthy  letter  to  the  elder  Farrar,  another  trustee,  in  rela- 
tion to  politics  and  the  affairs  of  the  college.  In  it  he  says : 
"  I  have  heard  it  suggested  that  a  project  is  on  foot  to  have 
the  president  resign,  the  trustees  first  pledging  themselves 
to  appoint  Mr.  Allen.  This  is  indeed  a  project  I  have 
expected,  but  did  not  look  for  it  quite  so  soon.  I  trust,  how- 
ever, the  trustees  are  not  yet  prepared  to  give  a  warranty  of 
the  college  to  the  family  dynasty,  I  hope  also  that  they  do 
not  think  they  have  such  a  set  of  turbulent,  refractory  pro- 
fessors that  it  is  necessar}'  to  place  over  them  a  democratic 
president  to  punish  them  for  their  iniquities." 

Ever  since  the  Revolution,  and  indeed  before,  the  Congre- 
gationalist,  the  "standing  order,"  as  it  was  often  termed. 
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had  been  the  dominant  religious  sect.  It  had  become  a  spe- 
cies of  "state  religion."  Its  ministers  were  nearly  all  Fed- 
eralists, and  its  laymen  largely  so.  But  a  few  years  before 
this  explosion,  a  representative  man  asserted,  in  a  public 
address,  that  there  were  in  the  denomination  in  the  state  but 
two  clergymen  who  were  anti- Federalists,  and  as  publicly 
urged  that  they  should  be  "  cast  out "  for  their  irreligion  in 
politics. 

Taxation  in  those  days  was  a  grievous  burden,  and  no 
part  of  it  was  borne  by  the  clergy.  By  a  law  passed  in 
1775  it  was  made  the  duty  of  the  freeholder  who  took  the 
account  for  the  purposes  of  assessment  to  faithfully  per- 
form "the  trust,"  "in  going  through  the  town,"  "to  every 
inhabitant  thereof,  to  take  a  just  and  true  account  of  each 
person's  ratable  estate."  By  the  act  of  May,  1719,  it  was 
made  the  duty  of  the  selectmen,  in  making  their  assess- 
ments "to  make  perfect  lists  under  their  hands,  or  the  major 
part  of  them,  setting  down  every  person's  name  and  several 
proportion."  By  an  act  of  12  George  II.  it  was  provided 
"  that  the  selectmen  and  assessors  of  said  towns,  parishes, 
and  precincts  are  hereby  authorized  and  enabled  to  assess  the 
polls  and  estates  of  the  inhabitants  within  their  respective 
districts,  each  one  according  to  his  known  ability,  their  pro- 
portion of  all  province,  charge,  and  taxes  yearly,  upon  the 
receipt  of  the  treasurer's  warrant,  to  be  directed  to  the  select- 
men as  has  been  usual."  These  acts  did  not  exempt  cler- 
gymen, or  provide  that  they  should  not  be  deemed  "  per- 
sons."    There  were  other  acts  in  a  similar  vein. 

In  Kelley  v.  Bean  and  others,  selectmen  of  Warner,  the 
highest  court  in  the  state,  at  the  May  term,  1798,  in  Hills- 
borough County,  decided  "  that  a  minister  of  the  church 
and  congregation  in  a  town"  was  not  liable  to  be  taxed. 

In  Kidder  v.  French,  decided  by  the  same  court,  in  the 
same  county,  at  the  April  term,  1807,  it  was  held  by  a 
majority  of  the  court  that  the  estate  of  an  ordained  minister 
of  the  gospel  who  is  not  settled  over  a  corporate  society 
was  not  exempt  from  taxation.  From  this  decision  Wingate, 
J.,  dissented.     Chief  Justice  Smith  was  a  liberal  in  his  relig- 
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ious  views  and  opinions.  We  undoubtedly  owe  to  that  fact, 
and  his  influence  with  his  associate,  that  they  were  no: 
exempt  from  taxation  under  all  circumstances.  The  plaintin, 
Kidder,  failed  because  the  pastoral  relations  between  himself 
"and  the  church  and  town  of  Dunstable  "  had  been  dissolved 
prior  to  the  assessment  of  the  tax. 

In  Moore  v.  Poole,  decided  by  the  Supreme  Court,  in  the 
same  county,  in  December,  1815,  upon  a  demurrer  to  the 
declaration,  the  general  doctrine  of  Kelley  v.  Bean  was 
affirmed.  The  demurrer  was  overruled,  and  the  plaintin 
had  judgment  for  $y.oS.  The  court  held  that  when  an 
assistant  assessor  of  the  United  States  direct  tax  enumerated 
in  the  list  of  taxable  property  the  real  estate  of  a  settled 
minister,  and  a  tax  was  afterwards  assessed  upon  this  ll^t 
by  the  principal  assessor,  and  was  collected,  the  minister's 
land  was  exempt,  and  that  he  could  maintain  case  against 
the  assistant  assessor.  The  opinion  was  delivered  by  the 
chief  justice,  and  these  cases  are  to  be  found  in  his  MS. 
reports. 

There  were  other  cases  to  Jthe  same  import.  All  other 
denominations  had  to  support,  not  only  their  own  church 
organizations,  but,  through  the  "contract"  system  and  the 
tax  power,  were  also  compelled  to  contribute  to  the  support 
of  this  denomination  as  if  they  were  members  of  it  By 
the  act  of  May,  1714,  it  was  provided  that  every  town,  in 
town-meeting,  might  by  themselves,  or  by  any  other  person 
appointed,  "agree  with  a  minister  or  ministers  for  the  supply 
of  such  town,  and  what  annual  salary  shall  be  allowed  him 
or  them ;  and  the  minister  or  ministers  so  made  choice  of 
and  agreed  with  shall  be  accounted  the  settled  minister  or 
ministers  of  such  town ;  and  the  selectmen,  for  the  time 
being,  shall  make  rates  and  assessments  upon  the  inhabitants 
of  the  town  for  the  payment  of  the  minister's  salary,  as 
aforesaid,  in  such  manner  and  form  as  they  do  for  defraying 
of  other  town  charges."  *  *  *  «  Provided^  always^  That 
this  act  do  not  at  all  mterfere  with  her  majesty's  grace  and 
favor  in  allowing  her  subjects  liberty  of  conscience;  nor 
shall  any  person,  under  pretence  of  being  of  a   different 
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perswasion,  be  excused  from  paying  toward  the  support  of 
the  settled  minister  or  ministers  of  such  town,  aforesaid ;  but 
only  such  as  are  conscientiously  so,  and  constantly  attend 
the  publick  worship  of  God  on  the  Lord's  day  according  to 
their  own  perswasion,  and  they  only  shall  be  excused  from 
paying  towards  the  support  of  the  ministry  of  the  town." 

"  Sec.  2.  And  it  is  hereby  further  enacted  and  ordained^ 
That  for  building  and  repairing  of  meeting-houses,  and 
allowing  a  salary  to  a  school-master,  of  each  town  within 
this  province,  the  selectmen,  in  their  respective  towns, 
shall  raise  money  by  an  equal  rate  and  assessment  upon  the 
inhabitants,  in  the  same  manner  as  in  the  present  act 
directed  for  the  maintenance  of  the  minister." 

The  act  of  February  8,  1791,  provided  "that  the  inhabi- 
tants of  each  town  in  this  state,  qualified  to  vote  as  afore- 
said, at  any  meeting  duly  and  legally  warned  and  holden  in 
such  town,  may,  agreeably  to  the  Constitution,  grant  and 
vote  such  sum  or  sums  of  money  as  they  shall  judge  neces- 
sary for  the  settlement,  maintenance,  and  support  of  the 
ministry,  schools,  meeting-houses,  school-houses,  the  main- 
tenance of  the  poor,  for  laying  out  and  repairing  highways, 
for  building  and  repairing  bridges,  and  for  all  the  necessary 
charges  arising  within  the  said  town,  to  be  assessed  on  the 
polls  and  estates  in  the  same  town,  as  the  law  directs." 

The  same  statute  declared  parishes,  with  town  privileges, 
towns. 

The  law  of  1791  was,  in  practice,  treated  as  a  reaffirmance 
of  the  prior  law.  Under  these  laws  "the  Congregational 
clergy  in  the  state  had  been  originally  settled  by  the  towns 
or  parishes  where  they  preached,  and  the  inhabitants  were 
all  taxed  for  their  support.  But  many  individuals  of  their 
congregations,  having  now  become  Baptists,  Methodists,  or 
Universalists,  were  no  longer  willing  to  pay  for  preaching 
they  did  not  attend.  Property  had  been  taken  in  many 
cases,  on  distraint,  for  taxes  so  assessed,  and  suits  were  com- 
menced to  ascertain  the  rights  of  the  parties." ' 

'   Life  of  Governor  Piumer,  185. 
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The  Constitutions  of  1784  and  1792,  with  the  exception  of 
the  disgraceful  provisions  (always  a  dead  letter)  which  pro- 
hibited Catholics  from  holding  a  few  political  offices,  put  all 
religious  denominations  upon  the  same  level. 

They  provided,  "  That  the  several  towns,  parishes,  bodies 
corporate,  or  religious  societies  shall  at  all  times  have 
the  exclusive  right  of  electing  their  own  public  teachers, 
and  of  contracting  with  them  for  their  support  and  main- 
tenance ;  and  no  person  of  any  one  particular  sect  or  denomi- 
nation shall  ever  be  compelled  to  pay  toward  the  support  of 
the  teacher  or  teachers  of  another  persuasion,  sect,  or  de- 
nomination. 

"And  every  denomination  of  Christians,  demeaning  them- 
selves quietly  and  as  good  subjects  of  the  state,  shall  be 
equally  under  the  protection  of  the  law ;  and  no  subordina- 
tion of  any  one  sect  or  denomination  to  another  shall  ever 
be  established  by  law. 

"And  nothing  herein  shall  be  understood  to  affect  any 
former  contracts  made  for  the  support  of  the  ministr>%  but 
all  such  contracts  shall  remain  and  be  in  the  same  state  as  if 
this  Constitution  had  not  been  made.'* 

These  provisions  wrought  no  essential  change  in  these 
settlements  or  the  form  of  the  contracts.  As  late  as  i  Soo 
one  of  the  most  important  towns  in  the  state  "  settled  "  a 
clergyman,  eminent  for  his  scholarship,  over  the  parish 
where  the  writer  dwelt  in  his  boyhood,  under  a  "  contract " 

vote  "that  the  town  of pay i450  annually,  for 

preaching  and  attending  to  all  the  duties  incumbent  on  a 
settled  minister  of  the  gospel  in  said  town,  until  two-thirds 
of  that  part  of  the  town  denominated  Congregationalists 
shall  wish  to  discontinue  the  salary ;  and  it  shall  be  discon- 
tinued in  one  year  after  a  regular  notification,  in  writing, 
fronri  the  town  to  said ,  purporting  such  wish."  He  re- 
tained this  charge  for  about  forty-six  years.  This  instance 
well  illustrates  the  whole  system  in  its  best  estate.  Except 
for  such  purposes  of  taxation,  the  existence  of  those  who 
were  not  Congregationalists  was  practically  ignored.  Those 
who  would   not  pay  such  taxes  were  harassed  with  suits. 
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not  making  "  pretence  of  being  of  a  different  persuasion,"  etc. 
The  astute  counsel  for  the  settled  ministers  dragged  into  all 
these  jury  trials  every  conceivable  ecclesiastical  dogma  and 
theological  vagary,  and  the  most  subtle  distinctions  between 
baptism,  immersion,  etc.,  their  point  being  to  induce  the 
juries  to  hold  that,  for  the  purposes  of  church  taxation,  every- 
body was  a  Congregationalist,  though  he  might  not  be  for 
any  other  purpose.  *'  In  one  such  case,  where  the  party 
resisting  the  tax  was  a  Universalist,  the  decision  was  against 
him.  Judge  Wingate  charged  the  jury  that  if  the  party 
claiming  the  exemption  did  not  prove  himself,  in  the 
words  of  the  Constitution,  to  belong  to  *  another  perswasion, 
sect,  or  denomination,'  he  was  bound  to  pay  his  tax  for 
the  support  of  the  ministers  of  the  town ;  and  that,  to  make 
him  such,  the  difference  must  be  something  more  than  that 
which  separated  Calvinists  and  Universalists ;  in  other  words, 
that  a  person  who  believed  in  universal  salvation  might,  in 
the  eye  of  the  law,  be  of  the  same  persuasion  with  another 
who  believed  that  not  one  in  ten  would  be  saved.  They 
agreed,  said  the  judge,  in  more  points  than  they  differed. 
They  were  both  Christians;  and  the  inference,  somewhat 
harshly  drawn,  was  that  they  were  both  bound  to  support 
the  same  preacher." ' 

Wingate  was  a  clergyman,  and  one  of  the  judges  of  the 
highest  court,  whose  judicial  life  terminated  in  1809.  Judge 
Farrar,  one  of  the  trustees,  though  more  discreet  in  their 
expression,  shared  and  enforced  the  same  general  views  of 
Wingate.  He  was  a  judge  of  the  same  court  for  about 
thirteen  years,  ending  in  1803,  and  chief  justice  of  the  Com- 
mon Pleas  for  more  than  three  years,  ending  in  June,  18 16. 

With  such  judges,  and  juries  who  were  not  likely  to 
agree  against  a  church  of  which,  in  general,  a  majority  of 
them  were  members,  or  in  sympathy,  the  people  were  com- 
pelled to  pay  "  tithes  "  to  the  dominant  sect,  or  to  be  ruined 
by  litigation. 

Acts  of  incorporation  in  the  interests  of  the  "  standing 

"  Life  of  Pluraer»  i86. 
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Their  difficulty  was  to  satisfy  courts  and  juries  that  they  were 
order"  were  granted,  but  similar  acts  in  the  interests  of 
other  denominations  were  denied. 

When  the  college  quarrel  opened  the  breach,  the  other 
denominations  took  courage  and  massed  together  to  wring 
the  legislation  which  followed  —  the  college  acts,  the  laws 
equalizing  taxation,  and  "the  religious  toleration  acts"— 
from  the  "standing  order,"  which  they  succeeded  in  doing 
in  less  than  seven  years. 

The  college  was  located  on  the  border ;  the  district  was 
the  birthplace  of  secession ;  prior  to  the  Federal  Constitu- 
tion the  confederacy  had  denied  and  defied  the  jurisdiction 
of  New  Hampshire ;  the  liberals  in  politics  and  religion  had 
long  regarded  the  institution  as  exclusive,  aristocratic,  and 
the  stronghold  of  Federalism  and  the  "  standing  order,"  and 
the  leading  Federalists  and  their  organs  had  given  Whee- 
lock  the  cold  shoulder.  The  politicians  were  not  slow  to 
see  the  drift,  and  took  the  rising  tide. 

Mason,  the  most  sagacious  of  men,  saw  the  gathering  of 
the  elements,  and  in  the  circles  where  he  moved,  as  in  his 
letter  to  his  cousin  Marsh,  of  August  15,  1815,  warned  them 
of  the  consequences;  but  the  warning  passed  unheeded, and 
the  deluge  came. 

The  anti-Federalists  put  William  Plumer,  Jr.,  "the  Ep- 
ping  wizard,"  as  he  was  termed  by  some  of  his  opponents, 
who  had  been  governor  in  1812,  again  in  the  field. 

In  1849,  Webster,  in  a  public  address,  said  of  his  old 
opponent :  "  Governor  Plumer  is  a  man  of  learning  and  of 
talent.  He  has  performed  important  service  in  the  Congress 
of  the  United  States.  He  has  been  many  years  governor 
of  the  state  of  New  Hampshire.  He  has  lived  a  life  of  study 
and  attainment,  and,  I  suppose,  is,  among  the  men  now  liv- 
ing, one  of  the  best  informed  in  matters  pertaining  to  the 
history  of  his  country.  He  is  now  more  than  ninety  years 
of  age." ' 

Plumer  was  a  strong  man  and  an  eminent  lawyer.    When 

*   Life  of  Plumer,  518,  519. 
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a  mere  child  he  was  a  Baptist  preacher,  whose  powers  of 
reasoning  astonished  even  the  veterans  of  his  day.  After- 
wards he  relapsed  into  the  liberalism  of  Jefferson,  and  took 
to  the  law. 

In  the  House,  in   1791,  Welman,  an  ex-preacher,  moved 
that  any  person  "convicted  of  speaking  disrespectfully  of 
any  part  of  the  Bible  should  have  his  tongue  bored  through 
with  a  hot  iron."^     Plumer,  by  great  exertions,  succeeded 
in   defeating  its  passage  by  a  small  majority.     In  the  same 
year  he  was  a  member  of  the  convention  which  formed  the 
Constitution  of  1792.    That  Constitution,  which,  with  a  single 
amendment,  remained  unchanged  until  1876,  was  popularly 
termed  "  Plumer's  Constitution."  "  On  the  subject  of  religion 
he   proposed,  instead  of  the  former  provisions,  an  article 
securing  to  every  person  in  the  state  the  inestimable  privi- 
lege of  worshipping  God  in  a  manner  agreeable  to  the  dic- 
tates of  his  own  conscience,  and  prohibiting  the  Legislature 
from  compelling  any  person  either  to  attend  any  place  of 
public  worship,  or  to  pay  taxes  for  the  building  of  churches, 
or  for  the  support  of  religious  teachers,  except  in  pursuance 
of  his  own  free  act  and  agreement.     This  amendment  was 
wide  enough  to  embrace  the   Roman   Catholic  on  the  one 
hand  and  the  Deist  on  the  other.*' '    This  was  defeated.     He 
moved  to  abolish  the  religious  test  for  office-holders,  who 
were  required  by  the  Constitution  to  be  "  of  the   Protestant 
religion."     This  provision  was  at  first  rejected,  though  after- 
wards adopted  by  the  convention   though  rejected  by  the 
people.   "  He  refused,    in   the  church-tax   cases,   to   be   of 
counsel  for  any  town  or   parish   which  sought   to   compel 
men  to  pay  taxes,  contrary  to  their  will,  for  religious  pur- 
poses ;  but  offered  his  services  readily  to  those  who  claimed 
exemption  from  such  taxes."     He  had   defied  the  judges. 
"  During  the  session  of  the  Superior  Court  at  Dover,  [Feb- 
ruary, 1799]  Judge  Livermore  privately  informed  me,"  says 
Governor  Plumer,  "  that  his  brethren,  Farrar  and  Wingate, 
had  expressed  to  him  a  decided  disapprobation  of  my  con- 

'   Life  of  Plumer,  H2,  113. 
*  Life  of  Plumer.  116,  117. 


868  THE  DARTMOUTH  COLLEGE  CAUSES. 

stancy  and  zeal  in  supporting  those  who  claimed  exentiption 
from  taxes  for  the  maintenance  of  clergymen.  I  replied  that 
I  was  sorry  that  any  of  the  court  were  so  much  in  favor  of 
supporting  a  privileged  order;  but  this  circumstance,  instead 
of  checking,  would  increase  my  exertions,  and  so  long  as 
I  remained  at  the  bar,  the  court  would  find  me  a  persever- 
ing and  determined  advocate  for  the  rights  of  conscience  and 
of  property,  both  involved  in  these  issues." ' 

In  his  message  to  the  Legislature  of  June  6,  1816,  Gov- 
ernor Plumer  said :  "  The  rights  of  conscience  and  of  private 
judgment  in  religious  matters  are  not  only  secured  by  our 
Constitution  to  all  men,  but  are,  in  their  nature,  inalienable. 
Civil  and  religious  liberty  have  usually  flourished  and  expired 
together.  To  preserve  their  purity  requires  the  constant, 
unremitted  vigilance  of  the  people  and  their  legislators.  If 
any  religious  associations  request  acts  of  incorporation,  to 
enable  them  more  fully  and  securely  to  enjoy  their  religious 
privileges,  it  appears  to  be  our  duty  to  grant  them.  The  cor- 
rectness of  their  tenets  is  a  subject  that  lies  between  God  and 
their  own  consciences,  and  is  one  that  no  human  tribunal 
has  any  right  to  decide.  While,  therefore,  it  becomes  every- 
man  scrupulously  to  examine  the  foundations  of  his  own  be- 
lief, he  cannot  guard  with  too  much  jealousy  against  the  en- 
croachments of  the  civil  power  on  his  religious  liberties." 

Emanating  from  almost  any  other  source,  the  easy  flow- 
ing words  of  the  message  in  relation  to  religious  toleration 
would  have  had  little  significance ;  but  coming  from  Plumer, 
it  was  otherwise. 

Everybody  knew  that  he  had  been  assailed  without  meas- 
ure for  these  opinions ;  that  for  more  than  a  quarter  of  a  cen- 
tury he  had  been  the  unyielding,  persistent,  and  unpaid 
champion  of  religious  toleration,  and  that  his  message  was 
the  signal-gun  for  an  assault  all  along  the  line.  The  Leg- 
islature promptly  responded  by  passing  acts  of  incorpora- 
tion in  the  interest  of  all  denominations. 

In  the  Senate,  on  June  27,  18 16,  an  attempt  was  made  to 

»   Life  of  Plumer,  185-187. 


THE  DARTMOUTH  COLLEGE  CAUSES.  869 

engraft  upon  the  College  Act  the  anti-toleration  views  so 
offensive  to  Plumer,  by  an  amendment  providing  "  that  the 
president  and  other  executive  officers  of  said  university 
shall  be  of  the  Protestant  religion."  This  was  defeated,  four 
of  the  senators,  led  by  Bingham,  —  Webster's  college  chum 
and  intimate  friend,  —  voting  in  the  affirmative,  and  eight  in 
the  negative. 

The  act  amending  the  charter  provided  that  "  perfect  free- 
dom of  religious  opinions  should  be  enjoyed  by  all  the  stu- 
dents and  officers  of  the  university.*' 

The  rule  which  Governor  Plumer  observed  in  the  appoint- 
ment of  trustees  and  overseers  of  Dartmouth  University  is 
thus  stated  by  his  son  :  "  He  introduced  men  of  both  po- 
litical parties,  and  of  all  the  prominent  religious  sects.  The 
college  government  had  been  hitherto  Calvinistic  in  its  relig- 
ion and  Federalist  in  its  politics.  His  appointments  brought 
both  political  parties  into  each  board,  without  giving  any  one 
religious  sect  the  preponderance  in  either.  Dr.  Parish  hav- 
ing written  to  him,  expressing  the  hope  that  a  man's  being  a 
Federalist  would  not  prevent  his  being  elected  an  officer  of 
the  institution,  he  said,  in  reply,  '  It  has  been  a  subject  of 
deep  regret  to  me  that  the  cause  of  Dartmouth  University 
has  been  considered  a  party  question.  My  political  oppo- 
nents made  it  such,  in  hopes  of  obtaining  support  to  their 
party  politics.  But,  had  I. the  power  of  appointing  the  offi- 
cers of  the  university,  I  would  select  those  men  only  for 
office  who  are  best  qualified,  without  regard  to  the  religious 
sect  or  political  party  to  which  they  are  attached.' "  ' 

On  December  25,  1816,  the  Legislature  passed  an  act  pro- 
viding "  That  the  real  and  personal  estates  of  all  ordained 
ministers  of  the  gospel,  of  every  denomination,  within  this 
state,  shall  hereafter  be  assessed  and  taxed  in  the  same  way 
and  manner  as  other  estates  are  now,  or  hereafter  may,  by 
law,  be  taxed ;  any  law,  usage  or  custom  to  the  contrary  not- 
withstanding. Provided^  nevertheless^  that  nothing  in  this  act 
shall  be  so  construed  as  to  affect  any  contract,  in  writing, 

*  Life  of  Plumer,  439. 
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heretofore  made  l>etween  any  town  in  this  state  and  the 
minister  thereof.*' 

After  a  most  unprecedented  struggle,  this  movement  for 
religious  toleration  culminated,  in  18 19,  in  Dr.  Whipple's 
Toleration  Act.  This  was  so  called  because  Dr.  Whipple, 
the  member  from  Wentworth,  —  member  of  Congress  from 
1822  to  1830,  —  was  the  author  of  its  most  vital  provisions, 
and  supported  it  with  great  ability  and  eloquence.  Its  pas- 
sage marked  an  era  in  the  religious  and  political  history  of 
the  state. 

On  June  22,  18 19,  Dr.  Whipple  proposed  the  following 
amendment  to  the  pending  bill :  "  And  be  it  further  enacted. 
That  every  religious  sect  or  denomination  of  Christians  in 
this  state  may  associate  and  form  societies,  may  admit  mem- 
bers, may  establish  rules  and  by-laws  for  their  regulation 
and  government,  and  shall  have  all  the  corporate  powers 
which  may  be  necessary  to  assess  and  raise  money  by  taxes 
upon  the  polls  and  ratable  estate  of  the  members  of  such 
association,  and  to  collect  and  appropriate  the  same  for  the 
purpose  of  building  and  repairing  houses  for  public  worship, 
and  for  the  support  of  the  preaching  of  the  gospel ;  and  the 
assessors  and  collectors  of  such  associations  shall  have  the 
same  powers  in  assessing  and  collecting  said  moneys,  and 
shall  be  liable  to  the  same  penalties,  as  similar  town  officers 
now  have  and  are  liable  to.  Provided^  That  no  person  shall 
be  compelled  to  join  or  support,  nor  be  classed  with  or 
associate  to,  any  congregation,  church,  or  religious  societj-, 
without  his  express  consent  first  had  and  obtained.  Prih 
vided,  also^  If  any  person  shall  choose  to  separate  himself 
from  such  society  or  association  to  which  he  may  belong,  and 
shall  leave  a  written  notice  thereof  with  the  clerk  of  such 
society  or  association,  he  shall  thereupon  be  no  longer  liable 
for  any  future  expense  which  may  be  incurred  by  said 
society  or  association." 

This  amendment  was  supported  by  Ichabod  Bartlett, 
counsel  for  Judge  Woodward,  and  others,  Dr.  Whipple 
opening  and  closing  the  debate.  It  was  carried:  yeas,  96: 
nays,  88.     The  passage  of  the  act  was  treated  with  a  storm 
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of  denunciation.  Its  supporters  were  declared  to  be  infi- 
dels, —  enemies  of  God  and  religion.  It  was  said,  "  When 
the  wicked  bear  rule,  the  people  mourn,"  and  the  people 
were  advised  to  burn  their  Bibles.  But  time,  which  tests  all 
things,  demonstrated  that  this  sect,  like  others,  could  live, 
thrive,  and  prosper  without  the  aid  of  what  were  virtually 
"  forced  loans.'' 
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A  Treatise  on  the  Law  of  Torts,  or  the  Wrongs  which  arise  inde- 
pendent OF  Contract.  By  Thomas  M.  Cooley,  LL.D.  Chicago :  Cal- 
laghan  &  Co.     1879.     Pages  ci.,  755. 

We  have  only  space  in  this  number  to  notice  the  fact  that  this 
long-looked-for  work  has  at  last  been  issued  from  the  press.  We 
hope  to  be  able  to  speak  of  its  merits  in  our  next  issue. 

The  American  Decisions.  Containing  all  the  Cases  of  general  Value  and 
Authority  decided  in  the  Courts  of  the  several  States  from  the  earliest  Issce 
of  the  State  Reports  to  the  Year  1869.  Compiled  and  annotated  by  JoH?i 
PROFFATT,  LL.B.,  Author  of  "  A  Treatise  on  Jury  Trial,"  etc  San  Fran- 
cisco :  A.  L.  Bancroft  &  Co.     1878. 

This  volume  contains  a  preface,  in  which  Mr.  Proffatt  calls  atten- 
tion to  the  progress  thus  far  made  in  the  publication  of  this  series. 
He  refers  to  the  announcement  made  when  the  enterprise  was  first 
started,  and  claims  that  the  publishers  and  editor  have  fully 
redeemed  their  promise  to  the  public.  It  will  be  remembered  that 
the  announcement  was  that  these  volumes  would  be  issued  at  the 
rate  of  from  six  to  twelve  a  year.  The  efforts  of  the  first  year  have 
resulted  in  the  publication  of  six  volumes,  the  minimum  number. 
The  editor  also  states  that  the  past  year  has  enabled  the  publishers 
and  himself  to  perfect  arrangements  such  as  will  enable  them  to 
issue  the  remaining  volumes  of  the  series  more  rapidly  than  here- 
tofore, without  reducing  the  standard  of  the  work. 

The  volume  before  us  does  not  differ  materially  from  its  prede- 
cessors. It  covers  a  period  of  time  from  1812  to  181 6,  and  con- 
tains cases  selected  from  9  and  11  Mass.,  i  Conn.,  9,  10,  and  11 
Johns.,  5  and  6  Binn.,  3  Har.  &  J.,  4  Munf.,  i  and  2  N.  C.  Law 
Rep.,  3  Brev.,  4  Desau.,  3  Bibb.,  3  and  4  Mart.,  and  i  D.  Chip. 

Among  the  notes  deserving  special  mention  is  one  on  page  59, 
in  regard  to  the  manner  of  proving  insanity ;  another,  on  page  106, 
in  regard  to  torts  committed  by  married  women ;  another,  on  page 
113,  in  regard  to  the  doctrine  of  warranty,  representations,  and 
deceit  in  the  selling  of  chattels;  another,  on  page  171,  in  regard 
to  comparison  of  handwriting  ;  another,  on  page  188,  in  regard  to 
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the  allowance  of  interest  on  different  sorts  of  contracts  and  obli- 
gations. This  note  is  quite  long  and  valuable.  Another,  on  page 
303,  on  liability  for  judicial  acts  ;  another,  on  page  540,  in  regard 
to  the  constitutionality  of  stay-laws ;  another,  on  page  730,  upon 
the  validity  of  special  retrospective  laws,  judicial  in  their  character. 
Besides  these,  there  are,  as  in  the  previous  volumes  of  this  series, 
appended  to  many  of  the  cases,  brief  notes,  in  which  numerous 
cases  are  collected. 

Commentaries  on  the  Law  of  Bailments.  With  Illustrations  from  the 
Civil  and  the  Foreign  Law.  By  Joseph  Story,  LL.  D.  Ninth  Edition. 
Revised,  Corrected,  and  Enlarged.  By  James  Schouler.  Boston :  Little, 
Brown,  and  Company.     1878. 

The  present  edition  of  this  valuable  treatise  is  certainly  a  great 
improvement  on  the  previous  ones.  Former  editors  had,  to  some 
extent,  corrupted  the  original  text  by  additions  and  interpolations 
of  their  own,  and  had  in  this  way  given  to  some  parts  of  the 
work  a  disjointed  and  incoherent  appearance.  The  present  editor 
has  weeded  out  this  foreign  matter,  leaving  the  text  in  its  original 
purity,  and  putting  all  other  matter  in  the  foot-notes,  with  certain 
signs  to  indicate  the  work  of  different  editors.  This  is  a  very  great 
reformation.  The  present  editor  has  added  citations  to  about  six 
hundred  cases  not  cited  in  the  eighth  edition,  relating  chiefly  to 
the  subjects  of  Pledge,  Innkeepers,  and  Carriers.  The  notes  are 
very  much  condensed,  —  sometimes  mere  hints  of  the  law,  rather 
than  complete  statements  in  accurate  legal  language.  This  brevity 
was,  no  doubt,  necessary,  since  any  farther  expansion  would  have 
required  the  issuing  of  two  volumes  instead  of  one.  As  it  is,  there 
is  a  great  deal  of  law  in  the  volume,  and  the  purchaser  will  get  the 
worth  of  his  money.  The  law  of  bailments  has  been  a  favorite 
topic  for  legal  writers  since  Coggs  v.  Bernard,  but  the  treatise  of 
Judge  Story  still  maintains  its  pre-eminence,  and  is  by  all  odds  the 
best  book  on  the  subject.  Its  faults  are,  however,  well  known. 
They  are  the  faults  that  pervade  all  of  the  author's  works,  —  a  some- 
what verbose  diction^  and  the  constant  habit  of  throwing  in  scraps 
of  the  civil  and  continental  law.  Whatever  his  faults  may  have 
been,  the  success  of  the  present  book,  both  in  this  country  and  in 
England,  has  rarely  been  surpassed  in  the  annals  of  our  legal 
literature.  The  reason  is  not  far  to  seek.  Judge  Story  was  not 
a  mere  compiler,  fitting  his  cases  into  a  nice  mosaic-work,  but  he 
was  one  of  the  great  masters.  There  was  something  of  genius 
about  him ;  and  there  was  the  same  difference  between  him  and 
most  law-writers  that  there  is  between  the  poet  and  the  poetaster. 
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We  cannot  take  leave  of  the  volume  without  mentioning  its 
exceedingly  fine  mechanical  execution,  which  is,  we  believe,  not 
excelled  in  any  law-book  recently  issued. 

A  Digest  of  the  Law  of  Mines  and  Minerals,  and  of  all  Controver- 
sies INHDENT  TO  THE  SuBjECT-MATTER  OF  MINING.  Comprising  the  CaS£S 
in  the  English  and  American  Reports  from  the  Year-Books  to  the  Present 
Time  (1878).  By  R.  S.  Morrison,  of  the  Colorado  Bar.  San  Francisco: 
A.  L.  Bancroft  &  Co.     1878. 

This  book  is  both  too  large  and  too  small.  It  is  too  large,  in  the 
sense  that  the  compiler  has  drawn  into  it  a  great  many  extrinsic 
matters,  that  have  no  other  connection  with  the  subject  of  mining 
and  mining  rights  than  the  fact  that  they  were  adjudicated  in  min- 
ing cases.  We  venture  to  say  that  one-third  of  the  book  is  composed 
of  matter  of  this  kind,  classified  under  such  titles  as  '' Attorney  at 
Law,"  "Bankrupt,"  "Bills  and  Notes,"  "Bonds,"  "Case," 
"Champerty,"  "Common  Carrier,"  " Consideration,"  "Conspir- 
acy," '*  Copyhold,"  "  Corporations,"  "  Ecclesiastical  Law,"  "  For- 
eign Corporations,"  "Joint-stock  Company,"  "Libel  and  Slan- 
der," "Lunatic,"  "Mandamus,"  "Partnership,"  "Personal  Lia- 
bility," "Pleading,"  "Practice,"  "Stock,"  "Stockholder," 
"Trade-Mark,"  "Trusts  and  Trustees."  It  is  true  that  many  of 
the  matters  under  these  titles  relate  either  directly  or  collaterally 
to  the  subject-matter  of  the  book,  but  many  do  not.  For  instance, 
the  matters  embraced  under  the  title  "Personal  Liability"  arises, 
for  the  most  part,  under  statutes  which  embrace  not  only  mining 
companies,  but  also  those  organized  for  manufacturing  and  chemical 
purposes.  The  book  is  too  small,  in  the  sense  that  these  extrinsic 
matters  are  gone  into  without  being  completely  treated.  For 
instance,  the  matter  embraced  under  the  titles  of  "  Corporations," 
"Stock,"  ** Stockholders,"  "Partnership,"  etc.,  convey  no  ade- 
quate idea  of  the  state  of  the  judicial  decisions  relating  to  mining 
corporations,  mining  partnerships,  stock  in  mining  corporations, 
and  the  personal  liability  of  stockholders  in  such  corporations. 
The  efforts  of  an  author  at  exclusion,  when  properly  directed, 
are  not  less  meritorious  than  when  directed  toward  securing 
completeness.  The  efforts  of  the  present  compiler,  under  the 
latter  head,  have  presented  here  a  great  many  titles  which  are 
entirely  unknown  to  American  law,  such  as  "Copyhold,"  "Corn- 
wall," "Ecclesiastical  Law,"  "King's  Prerogative,"  "Tithes," 
"  Cost- Book,"  and  the  like.  But  it  is  better  to  err  in  this  direc- 
tion than  to  present  a  book  impeachable  for  want  of  completeness. 

The  titles  of  this  digest  are  very  apt;  the  classification  excel- 
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lent.  For  this  the  author  acknowledges  his  indebtedness  to  Henry 
J.  Thornton,  Esq.,  of  San  Francisco.  The  statements  of  doctrine 
are  clear  and  good.  The  book  abounds  in  titles  peculiar  to  the 
business  of  mining,  such  as  "Blasting,**  **Coal,*'  "Collier, 
"Bullion,"  "Ditches,"  "Dump,"  "  Lode,"  "  Oil,"  "Irrigation, 
"  Relocation,"  "  Salines/' "  Gold- Dust,"  "  Tailings,"  "Ventila- 
tion,"  '*  Workings,'*  etc. 

We  believe  this  will  be  a  most  useful  book  to  practitioners  in 
mining  cases,  and  we  assume  that  it  will  be  purchased  by  every  one 
who  desires  a  complete  collection  of  case  law  upon  this  subject. 

Commentaries  on  the  Law  op  Promissory  Notes  and  Guaranties  of 
Notes  and  Checks  on  Banks  and  Bankers.  With  occasional  Illusira- 
tions  from  the  Commercial  Law  of  the  Nations  of  Continental  Europe.  By 
Joseph  Story,  LL.D.  Seventh  Edition.  By  John  L.  Thorndike,  of 
the  Boston  Bar.     Boston :    Little,  Brown,  and  Company.     1878. 

The  works  of  Mr.  Justice  Story  have  been  so  long  before  the  pro- 
fession that  their  merits  and  their  blemishes  are  known  by  heart. 
They  are,  without  exception,  monuments  of  wonderful  learning 
and  industry,  enriched  with  copious  illustrations  and  citations,  and 
bearing  on  every  page  the  impress  of  the  most  comprehensive  and 
versatile,  perhaps  the  most  cultured,  legal  mind  which  this  country 
has  ever  produced.  His  rank  as  one  of  the  few  great  jurists  of  the 
present  century  is  undisputed,  and  his  published  opinions  and 
treatises  are  the  best  and  most  enduring  monument  of  his  genius. 

The  blemishes  which  mar  these  works  are  equally  apparent. 
They  consist  in  occasional  inaccuracies  of  citation ;  a  tendency 
to  accept  his  authorities  at  second-hand  from  other  text- writers, 
and  a  proneness  to  trace  principles  to  supposed  resemblances  in  the 
Roman  system,  and  to  depict  supposed  analogies  between  the  com- 
mon and  the  civil  law,  where,  in  some  instances,  none  exist.  Per- 
haps the  most  serious  of  the  faults  indicated  is  the  inaccuracy  of 
citation,  and  its  existence  is  doubtless  due  to  the  haste  with  which 
many  of  his  volumes  were  compo&d  and  printed,  —  an  entire  treatise, 
if  we  mistake  not,  being  sometimes  written  and  published  in  the 
vacation  between  the  annual  sessions  of  the  Supreme  Court  at 
Washington. 

The  text  of  the  present  edition  is  taken  from  the  second  edition, 
which  appeared  in  1847,  which  was  a  reprint  of  the  original  edi- 
tion, with  manuscript  notes  left  by  the  author  at  his  decease.  The 
editor  has  wisely  omitted  from  the  text  the  additions  made  thereto 
by  other  editors,  retaining,  however,  such  materials  for  use  in  his 
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notes.  His  own  notes  are  usually  enclosed  in  brackets,  axid  the 
number  of  additional  cases  cited  is  about  two  thousand.  The 
additional  citations  are  brought  down  to  the  latest  reix>rted  Ameri- 
can caseSy  with  frequent  citations  of  recent  English  decisions. 

Many  of  Mr.  Thomdike's  notes  are  elaborate  and  exhaustive 
essays  upon  the  points  discussed,  and  display  great  research  and 
conscientious  labor  in  their  preparation.     We  have  read  with  espe- 
cial satisfaction  his  notes  upon  the  effect  of  signature  of  a  note  by 
an  agent,  beginning  at  page  84,  and  at  page  92 ;  upon  the  effect 
of  insanity,  beginning  at  page  1 20  ;  and  upon  the  effect  of  a  note 
given  for  a  preexisting  debt,  beginning  at  page  127,  and  com- 
prising seven  pages.     We  have  nowhere  met  a  more  satisfactory 
and  thorough  discussion  of  the  topic  last  named  than  in  this  note. 
And  the  same  remark  may  be  appropriately  made  regarding  the 
note  at  the  conclusion  of  the  volume,  upon  the  negotiability  of 
bonds  and  scrip  issued  by  governments,  states,  municipalities,  and 
private  corporations.     So  much  of  the  litigation  of  recent  years, 
especially  since  the  financial  disasters  of  1873,  has  grown  out  of 
this  class  of  securities,  that  a  brief  but  comprehensive  essay  opon 
this  topic  is  just  now  especially  opportune,  and  the  note  in  ques- 
tion meets  this  demand.     The  conclusion  reached  by  the  editor, 
as  the  result  of  a  review  of  the  English  and  American  cases,  is 
that  these  government,  municipal,  and  corporate  securities,  though 
made  payable  to  bearer,  are  to  be  regarded  as  negotiable  securities, 
resting  upon  substantially  the  same  footing  as  promissory  notes. 

Mr.  Thorndike's  is  a  new  name  in  our  professional  literature,  but 
his  honest  and  thorough  work,  as  evinced  in  this  edition,  gives 
promise  of  satisfactory  results  in  the  future,  should  he  venture 
upon  other  and  more  elaborate  efforts  at  legal  authorship. 

H. 

Reports  of  the  Decisions  of  the  Appellate  Courts  of  the  State  of 
Illinois.  By  James  B.  Bradwell.  Vol.  I.  1877-^.  Price  $3.50. 
Chicago :  Chicago  Legal  News  Company.     1878. 

The  creation,  by  the  Illinois  General  Assembly,  at  its  session  of 
1877,  of  an  intermediate  Court  of  Appeals,  as  a  needed  means  of 
relief  to  the  overworked  Supreme  Bench,  attracted  the  attention  of 
the  profession  in  adjoining  states  as  an  experiment  of  much  inter- 
est. While  it  is,  perhaps,  too  early  to  determine  accurately  the 
wisdom  of  some  features  of  the  act  creating  the  new  court,  yet  of 
the  court  itself,  as  a  body  of  able,  learned,  and  efficient  judges,  the 
volume  before  us  affords  abundant  evidence  on  every  page.     No 
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recent  addition  to  our  Reports  has  more  favorably  impressed  us  as 
to  the  high  character  of  the  bench  from  which  the  opinions  have 
emanated,  and  the  bar  of  our  neighboring  state  are  to  be  con- 
gratulated upon  the  result  of  the  new  system  as  thus  far  shown. 

The  volume  before  us  comprises   700  pages  of  closely-printed 
matter,   and   is  especially  to  be  commended  for   its  noticeable 
omission  of  any  effort  at  padding,  which  has  been  so  marked  a 
feature  of  many  previous  volumes  of  Illinois  Reports.     Perhaps  its 
most  prominent  feature  is  the  admirable  manner  in  which  the  argu- 
ments of  counsel  have  been  condensed  into  a  concise  resumi  of  the 
points  discussed,  with  citations  of  the  authorities  in  their  support. 
This  is  always  dangerous  ground  to  a  reporter,  the  tendency  being 
to  one  of  two  extremes,  —  too  great  elaboration  upon  the  one  hand, 
or  too  meagre  citation  upon  the  other.     The  reporter  has,  in  this 
instance,  found  a  happy  mean  between  the  two,  and  this  feature  of 
his  work  cannot  but  add  largely  to  its  value,  both  to  judges  and 
practitioners. 

His  head-notes  are  deserving  of  mention,  as  affording  internal 
evidence  of  a  thorough  and  conscientious  study  of  the  entire  case, 
thus  enabling  the  reporter  to  state  in  a  clear  and  concise  form  the 
precise  principles  enunciated.  Each  head-note  is  also  prefaced  with 
a  catch  line,  containing  a  synopsis  of  the  contents  of  the  head- 
note,  and  greatly  facilitating  the  use  of  the  volume. 

We  had  noted  many  of  the  cases  reported,  for  comment,  but 
space  forbids.  It  will  suffice  to  say  that  the  volume  is  unusually 
rich  in  cases  x>f  commercial  law,  equity,  and  the  law  of  corpora- 
tions, with  the  usual  complement  of  cases  upon  matters  of  prac- 
tice incident  to  the  organization  of  a  new  judicial  system.  The 
volume  is  prefaced  with  the  rules  of  the  appellate  courts  of  the 
different  districts,  which  alone  renders  it  indispensable  to  practi- 
tioners in  Illinois.  And  the  fact  that,  on  many  of  the  questions 
submitted  to  this  tribunal,  its  decisions  are  final,  will  give  this  series 
of  reports  something  more  than  a  local  reputation,  and  render 
them  exceedingly  useful,  if  not  indispensable,  to  the  profession  in 
other  states. 

Judge  Brad  well's  long  and  honorable  record  upon  the  bench, 
and  his  editorial  connection  with  the  Chicago  Legal  News  for 
many  years  past,  have  especially  fitted  him  for  efficient  service  as  a 
reporter,  and  it  is  fortunate  that  the  reporting  of  these  volumes  has 
fallen  into  such  able  hands.  The  volume  is  from  the  press  of  the 
Legal  News ^  and  in  mechanical  execution  is  as  near  perfect  as  we 
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can  ever  hope  to  see.  Its  elegant  paper  and  clear  type  are  a  pleas- 
ure to  sorely- taxed  editorial  eyes.  We  predict  for  this  series  of 
reports  a  generous  reception  at  the  hands  of  the  profession. 

Digest  of  Nevada  Reports,  and  Sawyer's  Circuit  Court  Reports  (con- 
prising  I  to  12  Nevada,  inclusive,  and  i  to  4  Sawyer,  inclusive),  withaTaUe 
of  Cases  cited,  criticised,  commented  upon,  affirmed,  and  overruled.  By 
Hon.  Thomas  P.  Hawley,  Chief  Justice  of  the  State  of  NcvaJa.  Sac 
Francisco  :  A.  L.  Bancroft  &  Co.     1878. 

This  is  a  sort  of  composite  work,  in  which  the  decisions  of  tht 
Nevada  state  court  of  last  resort,  and  those  of  the  Federal  courts 
for  Nevada  and  two  other  states,  are  interspersed  together,  follow- 
ing no  other  rule  than  the  arbitrary  design  of  the  book-makcT. 
Adopting  the  same  plan,  we  might  have  a  digest  of  cases  decided  in 
the  admiralty  courts  in  New  York  and  in  the  New  York  Court  of 
Appeals  mingled  together  and  bound  in  one  volume.     There  seems 
to  be  no  sort  of  link  connecting  the  two  entirely  different  judiciil 
systems  of  the  state  and  the  United  States  in  this  instance,  except 
it  may  be  in  the  fact   that  both  are   located  west  of  the  Rocky 
Mountains;  but  a  digest  constructed  on  this  system  (if  there  can 
be  such  a  system)  should  include  the  decisions  of  all  the  courts  on 
"the  Pacific  slope."     The  book  is  clearly  printed,  and  its  ar- 
rangement of  bold-faced  headings  is  both  neat  and  convenient. 
But  we  fear  much  of  the  digesting  is  perfunctory.     Under  the 
head  of  "  Due  Process  of  Law  **  we  find  this  syllabus :   **  *  Due  proc- 
ess of  law '  requires  that  a  party  shall  be  properly  brought  into 
court,  and,  when  there,  shall  have  a  right  to  set  up  any  lawful  de- 
fence to  any  proceeding  against  him.     The  Legislature,  under  pre- 
tence of  regulating  pleading,  cannot  deprive  a  party  of  substantial 
rights.     Wright  v.  Cradlebaugh,  3  Nev.  342."     With  due  respect 
to  his  honor,  the  chief  justice,  we  venture  to  suggest  that  this  sylla- 
bus is  but  a  restatement  of  elementary  principles,  so  general  as  to 
be  of  not  the  least  assistance  in  showing  what  the  court  decided. 
Wright  V.  Cradlebaugh  has,  it  appears,  proven  to  be  of  sufficient 
importance  to  merit  a  citation  in  10  Nev.,  but,  so  far  as  this  '^  Di- 
gest" gives  evidence,  that  case  seems  to  be  as  yet  wholly  undi- 
gested.    On  page  131  we  find  the  heading  of  a  syllabus  to  be 
"Fourth  Covenant  of  Escrow,"  which  phrase  we  vaguely  remem- 
ber to  have  met  in  Sawyer's  Reports  as  having  some  peculiar  local 
meaning  on  the  Pacific  slope ;  but  ought  such  an  uncouth  phrase 
to  be  allowed  to  pass  into  the  books  as  a  legal  term,  either  with  or 
without  explanation  ? 
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Presuming  that  the  occurrence  of  mining  litigation  in  both  the 
Federal  and  the  state  courts  may  furnish  at  least  one  subject  of 
common  interest,  we  turn  to  the  title  of  *' Mining  Claims,"  where, 
under  the  sub-title  of  **  Generally,*'  we  find,  at  page  266,  this  sylla- 
bus :      *'  Chinamen,  rights  of,  in  the  United  States  (see  China- 
men, i)  ;  Chapman  v.  Toy  Song,  4  Sawyer,  28."     Desiring  to  see 
what  are  the  mining  rights  of  Chinamen,  we  turn  to  '*  Chinamen, 
I,"  at  page  58,  where  we  find  this  syllabus :     "Article  6  of  the 
treaty  of  July  28,  1868,  with  China,  in  effect  secures  to  Chinamen 
the  right  to  reside  in  the  United  States  upon  the  same  terms  as  the 
subjects  of  Great  Britain  and  France,  and  this  implies  the  right  to 
follow  any  lawful  pursuit  or  calling  not  prohibited  to  the  subjects 
of  these  two  powers.    Chapman  v.  Toy  Song,  4  Sawyer,  28."    But, 
did  Toy  Song  claim  or  exercise  the  rights  of  a  miner  as  to  locat- 
ing a  claim  or  taking  out  one?  or  only  the  right  to  be  employed 
by  other  miners  ?     Our  readers  may  answer  these  questions  by  ref- 
erence to  4  Sawyer,  but  we  do  not  see  any  answer  in  Chief  Jus- 
tice Hawley's  digest ;  there  they  are  merely  referred  back  to  page 
266,  under  the  title  of  '*  Mining  Claims/'     A  digest  should  give 
some  clue  to  the  point  decided.    Such,  at  least,  we  understand  to 
be  the  belief  of  the  profession. 

A  Treatise  on  the  Law  of  Suits  by  Attachment  in  the  United 
States.  By  Charles  D.  Drake,  LL.  D.,  Chief  Justice  of  the  United 
States  Court  of  Claims.  Fifth  Edition.  Revised,  Corrected,  and  Enlarged. 
Boston:  Little,  Brown,  &  Company.     1878. 

The  merits  of  Chief  Justice  Drake's  work  on  Attachment  are 
too  well  known  and  recognized  to  require  elaborate  statement  or 
explanation.  The  frequent  citations  from  its  pages  by  the  various 
American  courts,  and  the  fact  that  it  remains,  after  the  lapse  of 
nearly  a  quarter  of  a  century  from  the  publication  of  the  first 
edition,  not  superseded  by  any  rival  treatise  on  the  subject,  furnish 
it  with  a  valid  title  to  recognition  as  an  authority.  Aside  from 
this,  however,  it  is,  as  it  always  has  been,  a  legal  treatise  of  the 
higher  order,  ranking  second  only  to  such  works  as  Curtis  on 
Patents,  and  Washburn  on  Real  Property,  if  second  to  any.  The 
author's  preface  to  this  edition  assures  the  profession  that  ''nearly 
six  hundred  additional  cases  are  cited,  the  matter  derived  from 
which  has,  in  almost  every  instance,  been  interwoven  in  the 
text;"  and  that  "  the  work,  in  all  its  parts, has  been  subjected  to  a 
more  searching  and  exhaustive  revision  than  on  any  previous  occa- 
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sion."  .We  find,  on  examination,  that  while  there  are,  almost 
uniformly^  additions  made  to  the  text,  —  preserving,  as  is  the  only 
proper  practice,  the  original  numeration  by  sections,  —  the  chapters 
receiving  more  accretions  of  matter  than  others  are  those  on  Attach- 
ment Bonds  (ch.  6) ;  on  Bail  and  Delivery  Bonds  (13);  on  Notice  to 
Absent  Defendants  by  Publication  (17);  on  (rarnishment  in  General 
(18) ;  on  the  Garnishee's  Liability,  as  affected  by  the  Capacity  in 
which  he  holds  the  Defendant's  Property  (22);  and  on  the  Gar- 
nishee's Defences  as  against  his  Creditor,  the  Defendant  (36).  Chap- 
ter 38,  on  the  important  subject  of  Garnishment  as  a  Defence  to  the 
Garnishee,  and  the  manner  of  pleading  it,  which  has  alwajrs  been  held 
as  perhaps  the  most  scholarly  portion  of  Justice  Drake's  work,  here 
bears  marks  of  careful  revision,  not  only  by  additions  of  matter,  hot 
by  the  rewriting  of  several  entire  sections«  So,  it  will  be  seen  that 
section  5 16, on  the  Liability  of  Municipal  Corporations  to  Garnish- 
ment, has  been  to  a  great  extent  recast  and  enlarged.  A  new  arrange- 
ment of  matter  transfers  a  large  part  of  chapter  16,  concerning  the 
dissolving  of  attachments,  to  chapter  12,  which  is  entitled  "Of 
the  Custody  of  Attached  Property,"  and  the  result  is  a  complete 
rewriting  of  these  two  chapters,  severally,  upon  a  more  logical 
plan  than  formerly.  Evidences  of  like  thorough  revision  are 
found  in  the  first  chapter,  concerning  the  origin  and  nature  of  the 
process  of  attachment,  in  enlarged  notes,  citations  of  the  latest 
authorities,  and  a  new  reading  of  portions  of  the  text. 

The  typography  of  this  edition  is  excellent,  being  in  the  best 
dress  of  the  Cambridge  press.  The  new  arrangement  of  the  foot- 
notes, in  double  columns,  is  an  improvement  upK>n  the  earlier 
editions.  The  very  full  Index  furnishes  a  convenient  running  ref- 
erence to  the  subject-matter  discussed  in  the  text.  The  Alphabet- 
ical Catalogue  of  American  Reports,  enlarged  and  brought  down  to 
June  last,  is  now  so  complete  as  to  be  in  itself  worth  the  price  of  the 
entire  work.  We  note,  with  regret,  that  the  Table  of  Cases  Cited 
has  been  condensed  by  the  omission  of  the  names  of  the  volumes 
in  which  the  cases  are  reported.  This  was  done,  we  suppose,  to 
save  space  in  a  volume  the  text  alone  of  which  has  now  expanded 
to  640  pages.  But  a  table  of  cases  which  omits  the  names  of  the 
books  where  they  are  reported  is  but  half  a  table,  and  in  this 
respect  the  present  edition  of  Drake  shows  deterioration.  We 
should  not  omit  to  say  that  the  Appendix,  which  exhibits  the  lead- 
ing statutory  provisions  of  the  several  states  and  territories  con- 
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cerning  attachments,  has  been  revised  in  accordance  with  the 
latest  statutes  and  codifications.  The  revision  is«  in  brief,  rarely 
thorough  and  faithful.  P. 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of 
THE  State  op  Missouri.  By  Thomas  K.  Skinker,  State  Reporter. 
Vol.  66.     Kansas  City:  Ramsey,  Millett  &  Hudson.     1878.     Pp.  762. 

This  volume  is  an  improvement  on  its  immediate  predecessor,  in 
mechanical  execution  and  in  the  reporting.  Mr.  Skinker's  ex- 
perience has  not  been  lost. 

The  volume  contains  but  eighty-nine  cases.  Twenty  of  these 
are  criminal  cases,  appellate  and  original.  Of  the  appeals  in 
criminal  cases,  nine — more  than  half — were  reversed.  Of  four- 
teen cases  from  the  St.  Louis  Court  of  Appeals,  seven  were  affirmed 
and  seven  were  reversed.  Of  all  the  reported  cases,  thirty-nine 
were  affirmed;  the  others  were  reversed,  dismissed,  or  otherwise 
disposed  of. 

Such  differences  between  the  subordinate  courts  and  the  court 
of  final  resort  indicate  gross  or  radical  defects  in  the  judicial 
system  of  the  state.  We  may  hesitate  to  lay  all  the  blame  on  the 
nisi  prius  courts,  since  the  Reports  of  the  United  States  Supreme 
Court  show  that  there  the  Supreme  Court  of  Missouri  fares  little 
better  than  do  those  courts  before  itself.  Quite  a  number  of  the 
cases  decided  are  of  general  interest. 

In  Glass  v.  Walker  the  court  affirm,  on  principle  and  authority, 
the  validity  of  a  twelve-month  limitation  of  the  right  to  sue  in 
policies  of  insurance. 

In  Duke  v.  Harper  the  contract  was  to  convey  land  in  consid- 
eration of  professional  services  by  attorneys,  who  were  to  sue  for 
the  property  in  the  name  of  defendants.  The  St.  Louis  Court  of 
Appeals  held  the  contract  valid,  on  the  ground  that  the  common 
law  relating  to  champerty  is  not  in  force  in  Missouri,  and  is  obso- 
lete. The  Supreme  Court  argue  elaborately  to  show  the  error  of 
the  Court  of  Appeals,  but  finally  affirm  its  judgment,  because  the 
contract  did  not  require  the  attorneys  to  bear  any  part  of  the  costs 
of  the  contemplated  litigation.  It  may  well  be  questioned 
whether  all  this  discussion  in  both  courts  is  not  obiter  dicta^  for  the 
contract  clearly  lacked  the  one  essential  of  a  champertous  con- 
tract, — an  undertaking  to  relieve  the  suitor  of  costs.  Certai nly  this 
is  so,  if  we  turn  to  Singleton  v.  St.  Louis  Mutual  Insurance  Company 
for  our  definitions  of  obiter  dicta.     In  the  latter  case  an  authori- 
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tative  decision  (Chisholm  y.  National  Capital  Life  Ins.  Co.,  52  Mo. 
213)  is  quietly  set  aside  as  obiter ^  instead  of  being  overruled  9&  fal» 
in  principle,  which  no  doubt  it  is.  The  court  lay  down  the  rale 
very  clearly  that  in  life  insurance  the  assured  must  show  an  insura- 
ble interest  in  the  life  at  risk,  and  the  burden  is  on  him  to  aver 
and  prove  such  interest.  There  are  no  such  presumptions,  and  the 
relation  of  uncle  and  nephew  does  not  give  the  former  an  insura- 
ble interest  in  the  life  of  the  latter. 

In  Wayne  County  v.  St.  Louis  and  Iron  Mountain  Railroad 
Company  the  doctrine  is  suggested  that  if  illegal  evidence  has 
been  admitted  on  the  trial,  the  Supreme  Court  will  not  reverse  for 
this  error,  if,  since  the  former  trial,  the  Legislature  has  made  the 
illegal  evidence  legal  and  competent  on  a  new  trial,  though  not  so 
before.  This  may  hereafter  be  pronounced  a  dictum^  if  properly 
challenged. 

Dyer  v.  Brannock^  reversing  the  St.  Louis  Court  of  Appeals, 
elaborates  and  reaffirms,  with  much  learning,  the  doctrine  that,  in 
the  absence  of  a  prohibitory  statute,  there  is  a  valid  marriage  where 
parties  mutually  agree,  presently,  to  take  each  other  for  husband 
and  wife,  with  or  without  any  form  of  ceremony.  This  case  is  in- 
structive in  its  collation  of  the  decisions,  showing  that  marriage  is 
a  mere  civil  contract  of  the  parties,  independent  of  any  form, 
ceremonial,  attestation,  or  solemnization  whatever. 

In  Cass  County  v.  Green  the  reporter  accepted  a  curiously  vague 
and  obscure  syllabus  prepared  by  the  chief  justice,  who  delivered 
the  opinion.  No  doctrine  or  principle  is  stated  in  it.  The 
rhetoric  of  the  opinion  itself  is  of  this  fashion :  **  When  we 
reflect  on  the  foregoing  diverse  statements,  and  numerous  others 
scattered  through  this  record,  these  questions  come  unbidden 
before  us  :  Need  honesty  shelter  itself  behind  prevarication  t  Must 
good  faith  summon  to  its  aid  the  motley  troop  of  falsehood  t  No 
one  so  bold  as  to  answer  yea"  !  !  The  italics  are  the  chief  jcs- 
tice's  own.     The  whole  opinion  is  in  the  same  vein. 

In  Phelps  V.  McNeely,  the  salutary  doctrine  is  maintained  that 
where  one  partner  in  an  insolvent  firm  sells  his  interest  to  his  co- 
partner, with  an  agreement  by  the  latter  to  pay  the  firm  debts,  the 
latter  debts  retain  their  right  to  priority  of  payment  out  of  the 
firm  property  so  transferred,  in  preference  to  the  claims  of  indi- 
vidual creditors  of  the  purchasing  partner.  A  deed  of  trust  by 
the  latter  on  the  property,  to  secure  his  antecedent  (?)  individual 
creditor  is  a  nullity  as  against  the  firm  creditors. 
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In  Weil  V*  Simmons  a  dangerous  doctrine  is  suggested  that  trial 
courts  may  amend  judgments  at  a  term  later  than  that  at  which 
they  are  rendered,  the  chief  justice  averring  that  the  Missouri 
statute  of  jeofails  ''  is  broad  as  eternity !  " 

Michigan  Reports.  Vol.  37.  Cases  decided  in  the  Supreme  Court  of  Michi- 
gan from  June  12,  1877,  to  November  i,  1877.  By  Henry  A.  Chaney, 
State  Reporter.     Lansing:  W.  S.  George  &  Co.,  State  Printers.     1878. 

There  is  no  court  in  the  Union  the  authority  of  whose  deci- 
sions enjoys  a  higher  estimate  abroad  than  the  Supreme  Court  of 
Michigan.  The  present  judges  are  Thomas  M.  Cooley,  chief 
justice ;  and  James  V.  Campbell ,  Isaac  Marston,  and  Benjamin  F. 
Graves,  associate  justices.  The  great  reputation  of  Judge  Cooley 
as  an  author  has  undoubtedly  done  much  to  enhance  the  reputation 
of  the  court  over  which  he  at  present  presides.  But  no  one  can 
read  with  any  degree  of  attention  the  decisions  of  this  court  with- 
out becoming  impressed  with  the  conviction  that  his  associates  are 
entitled  to  an  equal  share  of  the  credit.  The  reputation  of  this 
court  is  due  not  a  little  to  the  fact  that  the  people  of  Michigan 
have  the  sense  to  elect  good  judges  to  the  bench,  and  to  keep  them 
there.  Justices  Campbell  and  Graves  have  occupied  seats  upon 
this  bench  for  many  years.  Their  opinions,  therefore,  combine 
great  strength  of  reasoning  with  that  breadth  of  view  and  general 
safety  which,  as  a  rule,  is  only  the  fruit  of  long  judicial  experi- 
ence. Judge  Marston  is  a  young  man,  and  has  occupied  a  seat 
upon  the  judicial  bench  but  two  or  three  years,  but  his  decisions 
give  promise  of  a  future  reputation  equal  to  that  of  his  associates. 
Unless  we  deceive  ourselves,  he  will  fill  worthily  the  chair  vacated 
by  his  distinguished  predecessor.  Judge  Christiancy. 

In  our  judgment,  based  upon  a  considerable  reading  of  this  sub- 
ject. Judge  Marston's  dissenting  opinion  in  Hanson  v.  Donkersley, 
page  184,  is  decidedly  to  be  preferred  to  the  view  taken  by  the 
other  judges.  The  question  was  this :  A  statute  of  Michigan  makes 
the  stockholders  of  certain  corporations  liable  for  debts  due  for 
labor,  etc.  The  majority  of  the  court  held  that  this  superadded 
liability  of  the  stockholders  was  in  the  nature  of  a  guaranty  or 
suretyship;  and  they  hence  concluded  that  if  a  creditor  of  a 
corporation,  who  is  within  the  state,  indulges  the  corporation  in 
the  matter  of  time,  and  accepts  a  note  in  settlement  of  the  debt 
due  him,  this  discharges  the  liability  of  the  stockholder.  If  we 
had  time  we  could  show  that  this  decision  is  contrary  to  the  gen- 
eral expression  of  authority  in  the  interpretation  of  similar  stat- 
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utes;  moreover,  it  is  based  upon  a  fiction  which  is  discreditable  to 
any  system  of  jurisprudence.     That  fiction  is,  that  a  corp>oratioD  is 
one  thing  in  law, — an  intangible  entity,  consisting  of  nobody,  and 
that  the  stockholders  are  strangers  to  it.    The  rule  of  fact  and  of 
sense,  and  the  only  rule  which  business  men  can  understand,  is  that 
a  corporation  is  a  collection  of  men ;  that  these  men  are  its  stock- 
holders ;  that  these  stockholders  are  not  strangers  to  it,  but  mem- 
bers of  it ;  that  the  idea  that  the  corporation  is  a  distinct  person, 
representing  an  unknown  quantity,  like  the  letter  x  in  an  algebraic 
problem,  is  intended  merely  to  promote  convenience  in  the  admin- 
istration of  justice  by  defeating  the  rule  which  obtains  in  partner- 
ships that  one  partner  cannot,  at  law,  maintain  an  action  against 
the  firm,  or  against  any  of  his  copaftners,  in  respect  of  matters 
relating  to  the  partnership.      The    ''individual   liability"   laws 
which  exist  in  nearly  every  state  in  the  Union  were  manifestly 
intended  to  embody  and  give  effect  to  this  idea,  —  whether  we  con- 
sider the  old  statute  of  Massachusetts  (Statutes  1805,  ch.  $5),  which 
made  a  stockholder  liable  to  execution  in  his  body  and  estate  for  the 
debts  of  the  corporation,  without  any  day  in  court,  or  a  statute  like 
that  of  Missouri,  which  goes  no  farther  than  to  require  the  stock- 
holder of  a  corporation  to  pay  for  the  benefit  of  its  creditors  what 
remains  unpaid  on  account  of  his  stock  subscription.     The  courts 
of  none  of  the  states,  it  is  believed,  have  gone  so  far  as  to  adopt  the 
New  York  idea,  that  statutes  of  this  kind  make  or  leave  the  share- 
holders liable  as  partners,   except   the  Supreme   Court   of  Cali- 
fornia, and  possibly  that  of  Indiana.     But  still  the  general  doc- 
trine is  that  a  superadded  liability  of  a  stockholder,  in  excess  of 
the  amount  which  he  has  agreed  to  pay  in  his  contract  of  subscrip- 
tion, is  secondary  in  its  nature ;  yet,  with  one  or  two  exceptions, 
which  space  does  not   permit  us  to  enumerate,  it  has  not  been 
regarded  as  being  so  far  in  the  nature  of  a  contract  of  suretyship  as 
that  the  remedy  against  the  stockholder  is  merged  in  and  extin- 
guished by  a  judgment  against  the  corporation.     Nor  do  we  recol- 
lect any  other  case  which  holds  that  the  liability  of  the  stockholder 
is  discharged  by  the  act  of  the  creditor  in  giving  time  to  the  cor- 
poration.     We  respectfully  insist  that  it  is  clear  nonsense  so  to 
hold ;  for  the  stockholder,  in  substance  and  in  fact,  is  a  member 
of  the  corporation,  answering,  to  a  limited  extent,  for  its  liabilities, 
and  participating  in  its  profits,  and  an  indulgence  to  the  corpora- 
tion is  hence  an  indulgence  to  him.     The  doctrine  that  the  lia- 
bility of  a  stockholder  is  secondary  obtains  only  so  far  as  to  exact 
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that  the  creditor  must  exhaust  his  remedy  against  the  corporate 
assets  by  judgment,  execution,  and  return  of  nulla  dona,  or  by 
other  equivalent  evidence  of  insolvency,  before  he  can  attack  the 
individual  members. 

A  great  merit  of  the  opinions  of  the  judges  of  the  Supreme 
Court  of  Michigan  is  their  brevity.     Nor  will  Mr.  Chaney  need  to 
sigh  for  a  '*  drop  of  that  terse  Roman  ink  which  gave  Agricola 
priceless  length  of  days."     He  is  the  very  genius  of  brevity  and 
condensation.     We  respectfully  submit  to  other  reporters  that  the 
skill  with  which  he  masses  upon  a  single  page  the  citations  of  author- 
ities embraced  in  a  lawyer's  brief  twenty  or  thirty  pages  in  length, 
giving  the  points  to  which  each  case  or  group  of  cases  is  cited, 
and  even  preserving  the  chain  of  the  argument,  is  well  worthy  of 
their  imitation.     His  head-notes  are  models  of  terseness.     Here 
are  some  of  them :  ''A  tender  stops  interest,  but  does  not  dis- 
charge the  debt"  (page  158);  "Negligence  may  be  predicated  of 
the  construction  and  subsequent  management  of  a  public  work, 
but  not  of  its  plan"  (page  152);    "The  omission  to  record  a 
deed  does  not  divest  the  grantee's  title  "  (page  148);  '*  He  who 
claims  to  have  been  defrauded  must  show  that  he  was  actually 
deceived"  (page  107);  "A  wife's  covenant  in  her  husband's  deed 
is  a  mere  nullity"  (page  81);  **A  chattel  mortgage  upon  after- 
acquired  goods  will  hold  against  a  bona  fide  purchaser  with  notice; 
he  can  have  no  better  title  thax^  his  vendor"  (page  70);  "A 
breach  of  promise  suit  does  not  lie  upon  a  minor's  promise  to 
marry"  (page  65);  "No  court  can  compel  discordant  husbands 
and  wives  to  live  together"  (page  59) ;  "  Relationship  may  be  an 
excuse  for  laches  in  the  enforcement  of  rights"  (page  255);  ^^As- 
sumpsit lies  only  on  a  claim  of  ownership"  (page  40) ;  "  Evidence 
of  the  waiver  of  stipulated  rights  should  be  explicit"  (page  22); 
"  A  husband  cannot  sue  his  wife,  at  law  or  in  equity,  to  enforce  a 
purely  executory  contract  "  (page  319);  "The  receiptor's  posses- 
sion is  that  of  the  sheriff"  (page  305);  "  A  grantor  is  concluded 
by  the  terms  of  his  deed,  whether  he  understands  them  or  not" 
(page  291) ;  "  Title  does  not  divest  till  delivery  of  the  deed  "  (page 
274);  '^  Courts  cannot  save  perishable  testimony  if  it  is  not  per- 
petuated" (page  248);  "An  infant  cannot  in  his  own  name  con- 
fess judgment  "  (page  236);  "Partners  have  no  implied  authority 
to  confess  judgment  for  each  other  "  (page  236) ;    "A  note  given 
for  a  debt  is  not  payment  unless  so  agreed ;  its  date  does  not,  there- 
fore, necessarily  fix  that  of  the  debt"  (page  217).     It  must  not  be 
VOL.  4,  NO.  6^58 
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supposed,  however,  that  the  head-notes  of  Mr.  Chaney  consist  of 
mere  truisms.  The  peculiarity  of  his  mind  seems  to  be  a  love  of 
generalization.  His  forte  consists  in  extracting  from  each  case  the 
general  statement  of  doctrine  upon  which  the  judgment  is  rested. 
He  also,  in  his  head-notes,  descends  so  far  into  particulars  as  to 
exhibit  in  every  case  the  question  adjudicated;  but  in  this,  even, 
his  brevity  is  conspicuous. 

A  Treatise  on  Attorneys  and  Counsellors  at  Law.  Comprising  the 
Rules  and  Principles  applicable  to  the  Vocation  of  the  Lawyer,  and  tfao>e 
governing  the  Relation  of  Attorney  and  Client.  By  Edward  P.  Wkeks^ 
Counsellor  at  Law,  Author  of  Works  on  Mineral  Lands.  **  The  I-aw  of 
Mines,  Minerals/'  etc.     San  Francisco:  Sumner  Whitney  &  Co.      1S7S. 

The  work  before  us  may  not  improperly  claim  the  merit  of  a 
pioneer  treatise  upon  the  general  topics  embraced  in  the  title. 
While  several  English  works  have  appeared  upon  the  law  of  attor- 
neys, treating  the  relationship  of  attorney  in  the  limited  sense  in 
which  the  term  is  used  in  England,  in  distinction  from  the  hi<;her 
orders  of  the  profession^  no  English  author  has  attempted  a  generaj 
and  comprehensive  treatise  of  the  nature  proposed  by  Mr.  Weeks, 
and  no  American  writer  has  hitherto  ventured  upon  a  like  under- 
taking. The  plan  of  the  author  is  certainly  an  ambitious  one,  and 
while  perfect  treatment  can  hardly  be  ex()ected  in  so  new  a  ficUl, 
yet  the  execution  of  the  work  is,  in  the  main,  thoroughly  accepta- 
ble, and  in  many  respects  har(^y  susceptible  of  improvement. 

The  author's  general  plan  is  of  a  twofold  nature,  comprising, 
first,  a  consideration  of  the  vocation  of  the  lawyer  as  a  vocation 
or  office,  and  distinct  from  the  relation  which  he  sustains  to  his 
client;  and,  second,  the  lawyer  in  his  relations  to  the  client,  or 
what  may  not  inaptly  be  termed  the  law  of  attorney  and  client. 
The  former  branch  of  the  subject  is,  in  a  certain  sense,  necessarily 
historical,  and  the  author's  introductory  chapter  presents  an  admi- 
rable resumi  of  the  function  and  vocation  of  the  lawyer  under  the 
Roman  system,  in  the  Middle  Ages;  the  French  bar,  with  its 
two  classes  of  aiwuis  and  advocats,  the  different  grades  of  the  pro- 
fession in  England  and  Scotland,  and  the  existing  differences 
between  the  English  and  American  bar.  The  author  frankly  con- 
fesses the  difficulty  of  selecting  a  single  word  to  satisfactorily 
express  the  idea  of  the  vocation  in  a  generic  sense,  neither  attor- 
ney, solicitor,  barrister,  counsel,  counsellor,  lawyer,  nor  attorney-at- 
law  expressing  the  meaning  with  exactitude.  He  chooses,  however, 
the  term  "attorney," as  more  properly  comprehending  all  mentibers 
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of  the  legal  profession,  without  restriction  to  any  particular  class 
or  branch,  and  in  this  general  sense  he  uses  the  term  ''attorney  ** 
throughout  his  work,  rather  than  in  the  restricted  sense  in  which  it 
is  used  in  England,  as  indicative  of  the  lower  order  of  the  profes- 
sion. Still  treating  of  the  vocation  of  the  attorney  per  se^  rather 
than  in  its  relative  aspects,  we  are  then  given  exhaustive  chapters 
upon  the  general  nature  of  the  office  of  the  attorney,  and  his 
qualifications,  admission  to  the  bar,  and  the  rules  and  regulations 
governing  admission  to  and  removal  from  the  bar,  the  summary 
jurisdiction  of  courts  over  attorneys,  and  the  privileges,  disabili- 
ties, and  liabilities  of  the  attorney  as  such,  without  special  reference 
to  the  relationship  with  the  client. 

The  second  division  of  the  subject,  or  the  function  of  the  lawyer 
in  relation  to  the  client,  opens  with  Chapter  VIII,  which  is  de- 
voted to  a  discussion  of  privileged  communications.  Seventy 
pages  are  occupied  with  a  masterly  discussion  of  this  important 
phase  of  the  subject,  and  while  thorough  work  is  manifest  on  every 
page  of  Mr.  Weeks'  volume,  we  are  inclined  to  think  that  the 
verdict  cf  the  profession  will  award  to  this  chapter  the  meed  of 
superior  excellence.  Touching  the  question  upon  which  the  Eng- 
lish courts  were  so  long  divided,  as  to  whether  the  doctrine  of 
privileged  communication  sliould  be  limited  to  matters  communi- 
cated by  the  client  to  the  attorney  in  relation  to  an  actual  litiga- 
tion, pending  or  anticipated,  or  whether  it  should  extend  to  any 
and  all  matters  where  the  client  seeks  the  professional  advice  of 
his  attorney,  the  author  adopts  the  latter  and  broader  rule,  as 
enunciated  by  Brougham,  Lyndhurst,  Tindal,  Parke,  and  other 
modern  English  jurists.  And  after  an  exhaustive  discussion  of 
the  entire  subject,  both  ujjon  principle  and  authority,  he  reaches 
the  conclusion  stated  at  page  ;?6i,  as  follows:  "We  understand, 
therefore,  that  both  the  English  and  American  rule  now  is,  that  all 
communications  made  by  a  client  to  his  counsel  for  the  purposes 
of  professional  advice  or  assistance  are  privileged,  whether  such 
advice  relates  to  a  suit  pending,  one  contemplated,  or  to  any  other 
matter  proper  for  such  advice,"  —  a  rule  which  the  better  judgment 
of  the  profession  here  and  in  England  must  certainly  commend. 
Indeed,  the  only  wonder  is  that  such  enlightened  jurists  as  Ten- 
terden,  Kenyon,  and  Hardwicke  should  have  ever  asserted  a  dif- 
ferent rule,  and  should  have  sought  to  restrict  the  privilege  to 
communications  touching  an  actual  or  threatened  litigation. 

Separate  chapters  follow  upon  the  retainer  and  appearance  of 


attorneys  to  clients,  ihe  concmding  chapter  treats  of  the  liability 
of  clients  to  attorneys,  with  a  Tull  description  of  the  question  of 
compensation,  and  the  remedies  for  recovery  of  compensation  by 
action  and  through  the  lien  of  the  attorney,  with  the  means  of 
enforcing  such  Hen.  Some  idea  of  the  scope  and  nature  of  the 
work  may  be  had  when  we  add  that  each  of  the  chapters  named 
has  received  thorough  and  exhaustive  treatment,  with  unnsoally 
copious  citations  of  authorities,  English  and  American,  the  Table 
of  Cases  comprising  over  5,000  cases  cited.  The  only  want  of 
thoroughness  is  apparent  in  the  Index,  which  is  unusually  meagre 
for  a  book  of  this  nature  and  size. 

Mr,  Weeks'  style  is  clear,  vigorous,  and  incisive,  and  he  is 
entitled  to  the  merit  of  having  produced  a  text-book  which  is  at 
once  readable  and  instructive.  Indeed,  we  have  perused  its  pages 
with  unusual  interest  from  first  to  last,  and  no  recent  addition  to 
the  literature  of  the  profession  has  shown  more  honest,  thorough, 
and  efficient  work  than  the  present  volume.  Its  claim  to  a  per- 
manent rank  in  the  literature  of  the  law  is,  we  believe,  well  assured. 

H. 
A  Tbratise  vron  the  Law  of  Pleading   under  the  Codes  or  Ovil 
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Wisconsin,  Minnesota,  Iowa,  Missouri,  Arkansas,  Kansas.  Ne- 
braska, California,  Nevada.  Oregon,  Colorado,  North  Carolina. 
South  Carouna,  and  FLOttiDA,  and  thb  Territories  of  Dakota. 
Wyoming.  Montana,  and  Idaho.  By  Philshon  Bliss,  LL.D.,  Pro- 
Tessor  of  Law  in  Ihe  Missouri  Stale  University,  and  lale  Judge  of  the 
Supreme  Court  of  Missouri.  SI.  Louis:  F.  H.  Thomas  and  Companjr. 
1879.     Pages,  I,  57a 

This  work  will  stand  as  one  of  the  events  of  the  year  in  law- 
book making. 

On  January  1, 1875,  Judge  Bliss  retired  from  the  Supreme  Bench 
of  Missouri,  and  was  soon  afler  called  upon  to  organise  the  law 
department  of  the  University  of  the  State  of  Missouri  at  Colum- 
bia. His  experience  on  the  bench  had  deeply  impressed  him  with 
the  confusion  and  uncertainty  which  has  been  wrought  in  the  ad- 
ministration of  justice  in  Missouri,  and  in  half  the  other  states  of 
the  Union,  by  reason  of  the  fact  that  the  Legislatures  of  those 
states  had  substituted  for  the  common-law  system  of  procedure  a 
new  and  different  system,  and  that  the  courts,  whose  judges  were, 
in  general,  composed  of  old  men,  trained  under  the  old  system, 
were  either  unable  or  unwilling  to  enter  into  the  spirit  of  the  new, 
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and  to  give  it  that  fair  and  liberal  interpretation  which  its  success- 
ful application  demanded.     He  saw  that  the  result  was  a  confused 
blending  of  two  systems,  leaving  the  pleader,  in   many  cases, 
utterly  uncertain  how  far  he  could  proceed  under  the  rules  apper- 
taining to  either.     He  evidently  was  impressed  with  the  conclusion 
that  one  of  the  chief  remedies  for  this  state  of  things  was  to  edu- 
cate students-at-law  carefully  in  the  principles  of  the  new  system. 
With  this  object  in  view,  when  he  took  upon  himself  the  office  of 
instructor  of  law  students,  he  determined  to  give  special  attention 
to  pleading ;  and,  in  pursuance  of  this  design,  in  addition  to  the 
study  of  the  common -law  and  equity  systems,  he  gave,  yearly,  a 
course  of  lectures  on  the  changes  made  by  the  Code.     Encouraged 
by  the  solicitations  of  those  who  had  heard  these  lectures,  as  well 
as  by  the  suggestions  of  some  of  the  leading  members  of  the  Mis- 
souri  bar,  he  soon  determined  to  embody  their  substance  in  a 
Treatise  on  Pleading,  applicable  to  all   the  states  whose  system 
conforms  substantially  to  that  of  New  York.     With  this  view,  he 
tells  us,  he  examined  the  several  Codes  of  Procedure,  and  the  local 
decisions  concerning  them ;  arranged  the  plan  of  the  work,  and 
had  about  half  completed  it,  when  the  Treatise  of  Mr.  Pomeroy 
appeared.     This,  he  tells  us,  gave  him  *' the  liveliest  pleasure;" 
and  the  writer  happens  to  know,  from  having  been  with  him  fre- 
quently at  the  time,  that  this  feeling  has  not  been  overstated. 
He  "felt  that  a  great  want  had  been  supplied;"  suspended  his 
own  work,  and  it  was  a  long  time  before  he  could  obtain  his  own 
consent  to  resume  it  for  other  than,  class  purposes.     The  delay 
gave  him  ample  time  for  the  study  of  Mr.  Pomeroy's  admirable 
work,  —  a  delay  which  must  have  given  him  increasing  admiration 
for  that  author,  and  which,  at  the  same  time,  must  have  been 
greatly  to  his  advantage  in  completing  his  own  work.    A  judge 
who  has  sat  upon  an  appellate  bench  knows,  in  a  peculiar  manner, 
how  valuable,  in  arriving  at  a  satisfactory  solution  of  a  difficult 
question  of  law,  is  the  privilege  of  consulting  with  other  judges. 
An  author  who  has  given  a  long  and  careful  study  to  a  particular 
branch  of  the  law  can  equally  well  appreciate  the  advantage  of 
being  able  to  compare  his  own  conclusions  with  those  of  another, 
who,  unknown  to  him,  has  travelled  over  the  same  ground. 

A  generous  and  honorable  disposition  among  investigators  to 
avail  themselves  of  each  other's  labors  in  a  proper  manner — to 
make  use  of  each  other's  writings  without  imitating  them  —  tends 
greatly  to  the  advancement  of  science.     By  a  certain  class  of 
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writers  this  privilege  is  abused.  We  have  seen  page  after  page  in 
the  books  of  men  who  have  attained  eminence,  quoted  indirectly 
from  other  authors,  with  credit  given  in  so  careless  a  manner  that 
it  would  ordinarily  pass  for  the  original  work  of  the  writer  him- 
self. No  such  blemish  is  discovered  to  obscure  the  solid  repu- 
tation which  Judge  Bliss  will  reap  from  the  writing  of  the  book 
before  us.  If  there  is  one  quality  of  his  mind  which  stands  out 
conspicuously  above  all  the  others,  it  is  conscientiousness.  He  is 
both  careful  and  tritthfuL  He  never  states  a  proposition  until  he 
has  paused  and  looked  both  ways,  as  a  traveller  who  approaches 
a  railway  crossing  is  bound  to  do.  Ho  never  states  a  proposition 
in  language  implying  an  absence  of  doubt  unless  he  is  clearly  con- 
vinced of  its  correctness.  He  never  states  a  douV«tful  proposition 
unless  a  statement  of  his  doubt  accompanies  his  statement  of  the 
proposition.  A  man  of  this  cast  of  mind  has  no  vanity  and  no 
idiosyncrasies.  He  labors  for  the  truth,  and  not  for  himself;  to 
advance  the  store  of  human  knowledge,  and  not  merely  to  advance 
his  own  reputation.  Such  conduct  achieves  for  the  author,  with- 
out his  seeking  it,  the  most  enduring  reputation: 

"  Renown  the  meed,  but  self-applause  the  aim." 

The  truth  and  the  law  shine  upon  all  his  pages ;  the  author  is 
nowhere  seen,  except  on  the  title-page  and  in  the  preface. 

It  must  not  be  inferred  from  this  that  Judge  Bliss  has  been  timid 
about  stating  his  own  opinions.  In  treating  of  a  subject  attended 
with  so  much  confusion,  he  would  have  been  derelict  in  his  duty 
if  he  had  withheld  from  his  readers  the  results  of  his  own  long 
thought  and  careful  study.  In  turning  over  these  pages,  the  reader 
cannot  fail  to  perceive  that,  in  investigating  a  subject  which  rests 
wholly  in  statutory  enactments,  the  writer  began  his  task  properly 
by  making  a  careful  study  of  the  statutes  themselves.  If  he  had 
not  done  this,  his  book  would  have  been  incongruous  and  gro- 
tesque ;  for  its  pages  would  have  reflected  only  the  borrowed  light 
of  the  Codes,  discolored  by  the  prejudices  of  judges,  and  seen 
through  a  discordant  mass  of  decisions,  many  of  which  were 
conceived  in  evident  hostility  to  the  new  system,  and  with  the 
manifest  purpose  of  lopping  it  down  and  limiting  its  application 
wherever  practicable. 

Judge  Bliss  modestly  tells  us  in  his  preface  that  he  has  cited  few 
authorities.  He  need  not  have  said  this.  Two  thousand  well- 
considered  adjudications,  carefully  studied  by  an  author  of  discrimi- 
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nation  and  judicial  experience,  furnish  a  foundation  sufficiently 
broad  for  a  work  intended  to  deal  only  with  those  general  rules 
and  principles  the  application  of  which  every  practitioner  must 
learn  by  experience,  or  by  the  suggestions  of  his  own  understand- 
ing. Neither  has  he  given  any  precedents.  An  attempt  to  do  so 
would  have  encumbered  his  work  with  a  mass  of  matter  absolutely 
misleading  to  the  practitioner;  for,  under  the  Code,  there  need  be 
no  precedents.  How,  for  instance,  by  giving  the  form  of  a  peti- 
tion in  an  action  for  an  injury  arising  out  of  the  negligence  of  the 
defendant,  can  you  adequately  convey  to  the  mind  of  the  reader 
the  best  manner  of  giving  a  logical  history  of  the  ultimate  facts 
of  his  own  client's  case?  It  is  utterly  impracticable  to  cover  such 
a  subject  by  precedents.  The  very  number  of  them  which  would 
be  necessary  would  render  useless  the  giving  of  any. 

The  extent  to  which  the  author  has  possessed  himself  of  a  sub- 
ject before  presuming  to  write  upon  it  is  conspicuously  seen  in  the 
manner  in  which  he  has  divided  and  arranged  it.  The  work  before 
us  is  divided  into  two  parts.  The  first  part  relates  to  the  nature 
and  form  of  Actions  under  the  Code ;  of  legal  and  equitable 
actions;  of  elections  between  actions;  of  parties  to  actions; 
and  of  joinder  of  causes  of  action.  The  second  part  treats  of 
Pieadings.  Here,  also,  we  discover  a  careful  analysis.  Under  the 
heading  of  **The  Complaint  or  Petition"  there  are  four  sub-divi" 
sions :  (i)  the  title;  (2)  the  statement;  (3)  the  relief,  and  (4)  the 
oath.  Then  follows  the  consideration  of  the  rules  governing  the 
statement,  divided  as  follows:  i.  What  should  not  be  stated.  2. 
What  facts  must  be  stated.  3.  Mode  of  stating  the  facts.  The  subject 
of  the  answer  is  then  taken  up,  and  here  our  author  has  not  failed 
to  perceive  that  the  whole  discussion  falls  into  three  general  divi- 
sions: (i)  the  denial;  (2)  the  defence  of  new  matter,  and  (3) 
counter-claims.  A  chapter  is  then  devoted  to  the  reply,  and  the 
two  concluding  chapters  involve  the  consideration  of  the  remedy 
for  defective  pleading. 

We  apprehend  that  the  most  important  chapters,  and  those 
deserving  the  most  attentive  study,  are  chapters  XIII,  XIV,  and 
XV.  Here  Judge  Bliss  has  resolved  the  discussion  into  a  number 
of  distinct  rules,  which  the  law  student  should  commit  to  memory, 
like  the  Lord's  Prayer  or  the  Ten  Commandments,  not  omitting  a 
careful  study  of  the  learned  author's  commentary  upon  each  one  of 
them.  These  rules  are  as  follows  :  Under  the  head  of  What 
should  not  be  stated — 
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Rule  I.  Facts  which  the  law  presumes,  should  not  be  stated. 

Rule  II.  Facts  necessarily  implied  should  not  be  stated. 

Rule  III.  Facts  should  not  be  stated  of  which  the  court  will 
take  judicial  notice. 

Rule  IV.  One  should  not  anticipate  a  defence. 

Rule  V.  Evidence  should  not  be  pleaded. 

Rule  VI.  Conclusions  of  law  should  not  be  pleaded. 

Rule  VII.  No  fact  should  be  stated  which  is  not  pertinent,  and 
whose  statement  is  not  necessary. 

Under  the  head  of  What  Facts  must  be  stcttedj  our  author  gives, 
likewise,  seven  rules,  as  follows : 

Rule  I.  The  complaint  must  show  title. 

Rule  II.  In  actions  on  contract  the  complaint  must  show 
privity. 

Rule  III.  In  an  action  by  or  against  a  corporation,  its  legal 
existence  should  be  shown. 

Rule  IV.  When  persons  sue  or  are  sued  in  a  representative 
capacity,  the  authority  or  relation  must  be  shown. 

Rule  V.  In  actions  upon  contract,  consideration  must  be  shown. 

Rule  VI.  In  seeking  relief,  other  than  by  a  judgment  for  money 
or  for  specific  property,  the  pleading  should  show  that  such  judg- 
ment cannot  be  obtained,  or  that  it  will  not  afford  adequate  relief. 

Rule  VII.  When  they  are  material,  time  and  place  must  be 
stated,  and  truly. 

As  to  the  Manner  of  stating  Facts,  there  are  given  us  the  four 
following  rules : 

Rule  I.  The  statement  must  not  be  double  or  multifarious. 

Rule  II.  Facts  should  be  stated  with  certainty. 

Rule  III.  Every  statement  of  a  fact  should  be  direct  and  posi- 
tive. 

Rule  IV.  Facts  should  be  stated  in  plain,  ordinary,  and  concise 
language. 

We  may  add  that  conscientiousness  in  a  writer  frequently  leads 
to  a  diffusiveness  of  statement.  The  honest  mind  is  constantly 
tempted  to  load  down  its  statements  of  principles  with  all  sorts  of 
qualifications  and  doubts,  culled  from  the  decisions  of  all  sorts  of 
courts.  This  is  not  the  case  with  Judge  Bliss.  He  combines  in  a 
rare  degree  truthfulness  with  directness  and  brevity  of  statement. 
Brevity  and  condensation  have  evidently  been  a  careful  study  with 
him  in  forming  his  literary  style.  By  cutting  away  all  surplusage, 
he  has  given  us,  in  about  six  hundred  pages,  what  we  firmly  believe 
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will  be  found  to  be  a  treatise  on  the  modern  system  of  pleading 
profoundly  philosophical,  and  at  the  same  time  eminently  practi- 
cal. It  will  prove  the  crowning  work  of  a  well -spent  life,  a  monu- 
mentum  are  perennis.  We  earnestly  hope  that  he  may,  like  Lord 
St.  Leonards,  have  the  fortune  to  be  the  editor  of  many  future  edi- 
tions of  his  great  work. 
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Monthly. 
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Ohir^ipo,  III. 

Weekly. 
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Nashville,  Tenn. 

Monthly. 
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New  York. 
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C:ambriilge,  Mass. 

Weekly. 

» 

Southern  L.  J. 

Tupciihmsa,  Ala. 

Monthly. 
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Vh.  L.  J. 

Richmond.  Va. 

Monthly. 

59 

W.  N.  C. 

i  hiladelphia.  Pa. 

Weekly. 

SD 

West.  Jur. 

Dcs  Moines,  la. 

Monthly. 

SO 

ACTIONB. —  Parties —  TorU,  — An  action  for  n  tort  ag^iinst  several  defendants 
is  indivisible.  If  the  proof  fails  to  show  gtiilt  of  one  of  them  the  vrrdtct 
must  be  set  aside.  —  Jaiisen  v.  Vurnum,  Sup.  Ct  111.,  Ch.  Leg.  N.,  Nov.  9, 
1878,  p.  Gl*. 

AoKNCY.  —  Authmnly  to  make  notes  —  Agent  of  corporation,  —  The  genera; 
a<:cnt  of  a  rorponitionf  accustomed  to  dniw  on  the  finances  of  the  same  for 
tliu  needs  of  the  company,  has  no  implied  authority  to  bind  the  corporation 
bv  promissorv  notes. — *Ncw  York  Iron  Mine  v. 'First  National  6.*ink  of 
Kegjiuncc,  Slip.  Ct  Mich.,  Alb.  L.  J..  Dec.  21,  1878,  p.  489. 

Afpeal.  —  Xeio  trial —  Wnicer.  —  AVhen  a  party  participates  in  a  new  trial 
granted  erroneously,  he  thereby  waives  his  right  to  complain  of  such  error. — 
Blanchard  v.  Wolt.  —  St.  Louis  Ct.  App.,  Cent.  L.  J.,  Dec.  6,  1878i,  p.  415. 

Bonds. —  0"^  bank  employees  —  Liability  of  sureties.  —  A  bond  for  the  faith- 
ful performance  of  the  duties  of  messenger,  conditioned  that  he  should 
account  for  and  pay  over  all  moneys  which  should  come  int<i  his  hands  ns 
such  messenger,  was  AcW  to  cover  moneys  stolen  by  him  from  the  safe,  the 
kevs  and  combination  to  which  were  entrusted  to  him,  though  there  wns  no 
evidence  that  such  a  trust  was  necessary  to  enable  him  to  di^char^c  his  duties 
as  messenger.  —  German- American  Bank  v.  Autb,  Sup.  Ct  Penn.,  Alb.  L. 
J.,  Jan.  4,  1879,  p.  9. 

Constitutional  Law.  —  Impaii-ing  the  obligation  of  contracts. — A  law  do- 
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daring  tbo  notes  by  the  Bnnk  of  Tennessee,  which  were  receivable  in  paj'- 
TTient  of  tuxes,  issued  during  ihe  rebellicm,  void,  is  unconstitutional  as 
impairing  the  oblis^ition  of  contracts.  —  Keith  v.  Clark,  U.  S.  Sup.  Ct, 
Cent.  L.  J.,  Jan.  10.1879,  p.  31 ;  CH.  Log.  N.,  Dec.  28. 1878,  p.  118;  continued, 
Jan.  4,  1879,  p.  121. 

CovTRAOTS.  —  Partial  fulfUmenL  —  Where  a  contract  for  personal  service 
lias  been  partially  fulfilled,  the  party  in  fault  may  recover  for  the  benefit 
rendered  tnc  other  party,  less  the  damages  sustainecl  bv  reason  of  the  failure 
to  perform  the  contract.  —  Duncan  v.  Baker,  ISup.  Ct.  Kan.,  Cent.  L.  J., 
Dec.  20,  1878,  p.  488. 

See  Constitutional  Law;  Damages. 

Convey  ANCKS.  —  Coeenant  of  warranty  —  Breaeli.  — Where  the  land  convoyed 
is,  and  ever  has  been,  vacant  and  unoccupied,  evidence  of  an  existing  para- 
mount title  in  another  is  not  suflScient  to  support  an  action  for  breach  of 
covenant  of  warranty,  in  Illinois.  There  must  bo  an  eviction,  actual  or 
constructive.  —  Scott' v.  Kirkendall,  Sup.  Ct.  111.,  Cent.  L.  J.,  Nov.  16,  1878, 
p.  38«. 

See  Equity  ;  Estoppel  ;  Fraudulent  Conveyance. 

Corporations.  —  Liability  of  stoek/iolders  —  Fully  paid-up  shares, — Inno- 
cent purchaser*,  in  the  open  market,  of  shares  of  stock  fraudulently  issued 
as  *M\i  Iv  paid,''  and  appeitring  as  such  on  the  books  of  the  corporation,  aro 
not  liabfe  in  a  proceechng  in  equity  for  an  accounting  of  the  extent  to  which 
the  stock  has  been  paid  for,  and  the  manner  of  pavmont.  —  F(»reman  v.  Bigo- 
low,  U.  S.  Cir.  Ct.  East.  Di«.  Mass.,  Cent  L.  J.,  Kov.  29,  1878,  p.  430. 

Transfers  of  stock  —  Estoppel.  —  The  oflicers  of  a  corponition  aro   the 

proper  custodians  of  its  stock-books,  and  it  is  their  duty  to  see  that  all  tnuis- 
lers  of  stock  are  properlv  made,  and  by  the  proper  persons.  To  cn»ato  an 
estoppel  of  the  stockholders  there  miist  have  been  some  authoriz^ition  or 
approval  of  the  tnuisfer.  —  Western  Union  Tel.  Co.  v.  Davenport,  U.  S. 
Sup.  Ct,  Wash.  L.  K.,  Jan.  6,  1879,  p.  1. 

'-  See  Agency  ;  Stockholders. 

Criminal  Law,  —  Crimes  committed  in  other  states  —  Constitutional  law, — 
A  Te\as  statute  making  pei*son8  forging  titles  to  lands  in  that  stite  indict- 
able, though  the  offence  was  committed  out  of  the  state,  held  constitutional. 
Ham  V.  State  of  Texas,  Texas  Ct  App.,  Alb.  L.  J.,  Nov.  80,  1878,  p.  431. 

Damages.  —  Breach  of  contract  —  Remoteness,  —  In  an  action  for  brear-h  of 
contract,  the  plaintiff  can  recover  only  for  such  damages  as  aro  the  natural 
and  direct  consequences  of  the  breach.' or  such  as,  from  the  circumstances  of 
the  c:use,  ma  v  be  supposed  to  Inive  been  in  the  contemplation  of  the  parties.  — 
Waller  v.  Midland  Great  Western  Ky.  Co.,  Irish  High  Ct  Just  Q.  B.  Div., 
Cent  L.  J.,  Jan.  10,  1879,  p.  29. 

Liability  of  Confederate  officer's  for  official  acts.  —  The  destruction  of 

cotton  within  territory  under  control  of  the  Confedenite  authorities  by  a  Con- 
fcdenite  militiry  officer,  for  the  purpose  of  preventing  it  fn>m  falling  into  the 
hanrls  of  the  Federal  authorities,  does  not  render  such  officer  liable  civilly 
to  the  owner,  vohnitarilv  residing  at  the  time  within  the  lines  of  the  insur- 
rection.—Ford  v.  Suget,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  Dec.  21,  1878,  p.  498. 

Seo  Contracts  ;  Negligence  ;  Liquor  Traffic. 

Sjkctment.  —  Possession  —  Forcible  entry.  —  The  effect  of  a  judgment  of  for- 
cible entry  and  detainer  is  to  restore  the  possession  of  the  owner  from  the 
time  of  such  forcible  entry,  and  the  possession  of  the  disseizor  becomes  the 
p<»sae.ssion  of  the  owner  during  the  period  of  the  unlawful  detiiner.  —  Brad- 
ley V.  West,  Sup.  Ct  Mo.,  Cent  L.  J.,  Dec.  20,  1878,  p.  490. 

Seo  Conveyances. 

"Equity.  —  i/f«5awi  and   wife  —  Conveyance  —  Mistake.  —  Where  property, 
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exchanged  for  property  of  the  wife,  is  by  mistake  conyeyed  to  her  husbaiMi, 
and  the  deed  is  recorded,  and  the  husoand,  while  suc'h  apparent  owner, 
becomes  surety  for  a  third  person,  but  be/ore  judgment  against  him  on  such 
contract  of  surety  the  misUike  is  discovered  wnd  the  property  conveyed  to 
the  wife,  the  plaintiff  in  the  judgment  is  not  entitled  to  tho'property  w  a 
lien  thereon  as  against  the  wife,  —  Crouse  v,  Morse,  Sup.  CL  Iowa,  West. 
Jur.,  Dec,  1878,  p.  721. 


See  Trusts. 


Estoppel.  —  Lien  for  purchase-money  —  Title  of  vendor. — In  a  proceeding  to 
enforce  a  lien  for  purchase-money,  where  there  has  been  no  fraud  and  no 
eviction,  actual  or  constructive,  the  defendant  is  estopped  to  deny  the  titk 
of  the  vendor.  An  adverse  title  cannot  be  set  up  in  tnat  suit  —  Xj.  S.  SapL 
Ct,  Ch.  Leg.  N.,  Dec.  28.  1878,  p.  118. 

Principle  and  theory. — The  law  of  estoppel  is  founded  in  reason  and  fiict, 

and  makes  the  act  and  conduct  of  a  party  binding  upon  him  whenever  it 
should  be  so.  —  Hill  v.  Farmers  and  Mechanics'  National  Bank,  U.  S.  Sup, 
Ct,  Wash.  L.  R.,  Dec.  80,  1878,  p.  412. 

Evidence.  —  Parol  evidence  to  vary  writings, — Declarations  contraiy  to  the 
tenor  of  a  deed  or  document  which  had  been  executed  or  authorized  are  not 
admissible;  but  declarations  in  entire  harmony  therewith,  and  a^inst  the 
interest  of  the  party  in  property  not  conveyed, "or  not  shown  to  have  been 
conveyed,  are  clearly  admissible.  —  Bo  wen  v.  Chase,  U.  S.  Sup.  Ct,  Wash. 
L.  R.,  Nov.  11,  1878,  p.  354. 

Presumption  of  death — Absence  for  seven  years.  —  The  general  rule  thst 


a  person  absent  without  being  heard  frt)m  for  the  space  of  seven  years  will 
be  presumed  to  be  dead  is  not  inflexible.  If  it  appear  that  the  person  w«s, 
during  the  period,  subjected  to  some  peculiar  peril,  likely  to  cause  death, 
the  court  may  presume  death.  —  Davie  v.  Briggs,  U.  S.  Sup.  Ct,  Ch.  L^.  N., 
Dec.  28,  1878,  .p.  113. 


See  Neolioence. 


Federal  Courts. — Jurisdiction  —  Injunction.  —  The  United  States  Circuit 
Court  has  no  jurisdiction  to  enjoin  an  action  in  the  state  court  against  the 
marshal  for  seizing  the  goods  of  a  third  party,  under  execution.  —  Evans  v. 
Pack,  U.  S.  Cir.  Ct  East  Dis.  Mich.,  Cent  L.  J.,  Nov.  22,  1878,  p.  409. 

See  Removal  of  Causes  ;  Teade-Marks. 


Fraud  and  Misrepresentation.  —  Deceit  —  Sale  ** with  all  fcutlis.'*  —  One 
who  sells  pigs  in  open  market,  without  warranty,  and  expressly  stipulating 
that  the  sale  is  "with  all  faults,"  is  not  guilty  oY  fraudulent  misrepresenU- 
tion  though  it  appears  that  he  was  aware  that  the  pigs  were  infected  with 
typhoid  fever,  —  Ward  v.  Hobbs,  Eng.  H.  L.,  Cent  L.  J.,  Jan.  3,  1879,  p.  5. 

Fraudulent  Conveyance. — Administrator's  powers  —  Creditor's  rights.-- 
An  administrator  cannot  make  a  title  to  land  already  fraudulently  conveyed 
by  intestate ;  but  a  creditor  may  bring  a  bill  to  set  aside  the  conveyance.  — 
Bebee  v.  Souter,  Sup.  Ct  III.,  Cent  L.  J.,  Dec.  18,  1878,  p.  466. 

Guaranty.  —  Of  collection.  —  The  guarantor  of  the  collection  of  a  note  can- 
not be  sued  until  legal  proceedings  have  failed,  notwithstanding  the  maker's 
insolvency.  —  Bosman  v.  Akeley,  Sup.  Ct  Mich.,  Cent  L.  J.,  Jan.  10,  1879, 
p.  28, 

Highways.  —  Acquisition  by  the  public —  Use7\  —  The  mere  user  by  the  pub- 
lic of  a  way  does  not  give  the  public  a  highway,  unless  accompanied  by  acts 
showing  that  the  user  is  under  claim  of  right  —  Sharpe  v.  Myratt,  Sup.  CL 
Tcnn.,  West  Jur.,  Jan.,  1879,  p.  568. 

Insurance.  —  Life  policy — *^  Legal  heirs."  —  The  policy  was  payable  to 
**  legal  heirs  or  assigns."  By  will,  the  insured  beaueathed  the  proceeds  to 
his  children.    The  widow  renounced  the  will  and  claimed  under  the  statute. 
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It  was  held  that  she  was  not  included  in  the  term  "legal  heirs,"  and  could 
not  take  anv  of  the  proceeds.  —  Gauch  v.  8t  Louis  Life  Ins.  Co.,  Sup.  Gt 
m..  Monthly  Jur.,  Nov.,  1878,  p.  897. 

Xnterstatk  Extradition.  —  Oovemor  has  no  discretion  —  Hevoeation.  —  The 
duty  of  the  ^vernor  of  a  state  to  comply  with  a  requisition  for  a  fugitive 
from  justice  is  absolute,  and  not  discretionary.  But  a  warrant  improperly 
issued  by  the  governor  may  be  revoked  by  him  or  by  his  successor,  and  on 
proceedings  in  habeas  corpus  no  enquiry  will  she  made  as  to  the  grounds  of 
revf>cation.  —  Work,  Agent  of  North  Carolina,  v.  Covington,  Sup.  Ct  Ohio, 
Alb.  L.  J.,  Jan.  4,  1879,  p.  10. 

JiTDOMENT.  —  Res  adjudicata  —  Matter  must  have  been  in  issue.  —  In  an  action 
by  attachment,  in  addition  to  the  indebtedness  for  which  judgment  was 
prayed,  plaintiff  set  out  a  note,  not  yet  due,  alleging  that  it  was  a  lien  upon 
the  attached  property ;  its  validity*  was  admitted  oy  the  defendant,  who 
pleaded  a  counter-claim.  Before  the  trial  the  note  matured,  and  was 
offered  in  evidence,  and  considered  by  the  jury  in  making  up  their  verdict 
In  a  subsequent  action  on  the  note,  it  was  held  that  it  was  not  in  issue  in 
the  former  action,  and  the  former  judgment  was  not  a  bar  to  a  future  recov- 
ery. —  Crum  V.  Boss,  Sup.  Ct  Iowa,  C^nt  L.  J.,  Nov.  29,  1878,  p.  427. 

Jury  Skrvicr.  —  Exemption — Subsequent  legislation,  —  The  right  of  exemp- 
tion from  jury  duty,  acquired  by  service  as  fire-warden,  connot  be  impaired 
by  subsequent  legislation.  But  the  legality  of  a  committal  for  contempt,  for 
refusing  to  serve  as  juror,  cannot  be  enquired  into  under  proceedings  by 
habeas  corpus.  —  Ex  parte  Goodwin,  Sup.  Ct  Mo.,  Alb.  L.  J.,  Nov.  80^  1878, 
p.  481. 

Legislature.  —  Qualifications  of  members. — Each  house  of  the  L^islature 
is  the  sole  judge  of  the  qualifications  of  its  own  members,  and  of  the  legality 
of  elections,  returns,  etc.,  of  its  members.  —  The  State  v.  Tomlinson,  Cent 
L.  J.,  Dec.  6,  1878,  p.  449. 

IjIBEL.  —  Public  officers  —  Privileged  communications.  —  A  newspaper  chai^ 
that  a  city  physician  caused  the  death  of  a  child  by  introducing  scarlet  fever 
into  its  system,  in  the  operation  of  vaccination,  is  libellous,  and  is  not  privi- 
leged because  the  physician  is  a  public  officer.  —  Foster  v.  Scripps,  Sup. 
Ct  Mich.,  Alb.  L.  .).,  Jan.  4,  1879,  p.  14;  Cent  L.  J.,  Dec.  20,  1878,  p.  485. 

L1IBN8.  —  Chattel  mortaage  —  Feed  and  keep  of  line  stock.  —  The  lien  of  a  per- 
son for  feeding  and  keeping  live  stock  is  paramount  to  a  prior  chattel  mort- 
gage.—Case  V.  Allen,  Sup.  Ct  Kan.,  Cent  L.  J.,  Dec.  13, 1878,  p.  468. 

Limitations.  —  Suretyship  —  Subrogation. — The  action  of  a  surety  against 
whom,  with  his  principal,  iudgment  was  recovered,  and  who  paid  the  judg- 
ment but  failed  to  bnng  his  action  against  the  principal  within  five  years 
after  such  payment  helaio  be  barred  by  the  statute  of  limitations. — John- 
ston V.  Belden,  Sup.  Ct  Iowa,  West  Jur.,  Dec,  1878,  p.  726. 

Liquor  Traffic.  —  The  **ciril  damage  act."  —  The  civil  damage  law  is  con- 
stitutional. —  Bertholf  v.  O'Reilly,  N.  Y.  Ct  App.,  Alb.  L.  J.,  Nov.  16, 
1878.  p.  889. 

Civil  damage  law.  —  The  civil  damage  law  creates  a  cause  of  action  un- 
known to  the  common  law.  Where  a  father  sues  for  injury  to  his  ** means 
of  support"  by  the  sale  of  liquor  to  his  son,  there  must  be  proof  that  his 
means  of  support  are  injured  by  the  intoxication  resulting  from  such  liquor. — 
Volans  V.  Owen,  N.  Y.  Ct  App.,  Alb.  L.  J.,  Nov.  10.  1878,  p.  894. 

**  Local  option."  —  A  local  option  law  is  operative  as  a  whole,  and  sus- 
pends pro  tanto  all  inconsistent  laws,  and  all  prosecutions  must  be  under  its 
provision,  and  not  under  general  laws.  —  Young  v.  The  Commonwealth,  Ct 
of  App.  Ky.,  Cent  L.  J.,  Dec.  20, 1878,  p.  486. 

Mandamus.  —  Mundpal  bonds  —  Collection.  —  Mandamus  will  not  lie  to  com- 
pel a  county  court  to  issue  a  warrant  on  the  county  treasurer,  on  the  general 
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revenue  fund  of  the  countv,  to  pny  a  judj^ment  on  bonds  issued  for  n  «ib- 
scription  to  a  railrond.  —  "the  btiito  v.  Walker,  Sup.  Ct  Mo.,  Cent.  L.  J^ 
Nov.  15,  1878,  p.  390. 

Marriage.  —  Validity  —  Confict  of  laws.  —  A  mftrriage  between  n  nejrm  and 
a  white  per*<»n  who  are  domiciled  in  Virsrinia,  solemnized  in  the  District  of 
Columbiti,  where  such  marriages  are  permitted,  and  where  the  parties  went 


Alb.  L.  J.,  Oct.  2i,  1878,  p.  331. 

M0RTQAQB8. — Foreclosure  —  Defect  in  sale,  —  A  bidder  at  a  public  sale  of 
morttpiged  propertv  may  transfer  his  bid  to  another,  and  direct  the  di'ed  to 
bo  made  to  nim.  tf  there  is  no  fraud  in  the  tnuisaetitm,  and  no  hiss  t«>  tl.c 
niort«fagee,  it  does  not  invalidate  the  tnuisaction  nor  atfect  the  title  of  pur- 
chasers without  notice  —  Johnson  v.  Watson,  Sup.  Ct.  111.,  Cent  L.  J.,  Jhil 
10.  1879,  p.  26. 

Foreclosure — TUle  paramount.  —  The  question  of  title  paramount  mar 

be  litisjated  in  a  pn)ceeaintc  to  foreclose  a  morUjagc.  —  Bradley  v.  Parkhurst, 
Sup.  Ct.  Kan.,  Cent.  L.  J.,  Nov.  22,  1878,  p.  407. 

Municipal  Corporatiox.  —  Remonal  of  snow  on  sidewalk — Ordinance— 
Validity,  —  An  ordinance  imposing  a  fine  upon  the  owner  of  abutting  prpni- 
isos  for  permittinij:  snow  to  remain  up<m  tne  sidewalk  beyond  a  specinea  time 
is  invalid,  and  is  not  a  pn>per  exercise  of  the  police  power.  —  Girdlev  v.  Ciiv 
of  liloomington.  Sup.  Ct.  111.,  Alb.  L.  J.,  Dec.  2,  1878,  p.  438;  Cent.  L.  J., 
Nov,  2'J.  1878,  p.  42t). 

National  Banks.  —  Special  deposits  —  Liability,  —  National  banks  are  r»i-»i 
responsible  for  the  safe-keeping  of  spi'cial  deposits,  made  for  acc<»nim(»dj»li«>rj 
and  without  compensation.  Such  deposits  arc  unauthorized  bv  the  Bsnkiii? 
Act.  —  Whitney  v.  Fii-st  National  Bank  of  Bnittleboro,  Sup.  Ct.  VL,  Alb,  L. 
J.,  Dec.  14,  18^8,  p.  471. 

Nkolioknck.  —  Adjoining  land-owners  —  Noxious  trees.  —  One  who  plants  « 
tree,  noxious  to  horses,  upon  his  own  ground,  so  near  to  the  line  that  it 
projects  over  the  land  of  his  neighbor,  is  liable  to  the  neii^hbor  f<»r  the  value 
of  a  horse  which  crop-*  the  tree  and  dies  thercfn)m.  —  Crowhurst  v.  Annr- 
sham  Burial  Boanl.  Enir.  Ct.  App»,  Alb.  L.  J.,  Dec.  28,  1877,  p.  514;  OeuL 
L.  J.,  Dec.  13,  1878,  p.  463. 

Common  carriers  —  Dffectice  ^naehineiy.  —  A  common  carrier  of  pAs>iT.- 

gors  who  purcha-es  its  carriages  from  manufaciurer.<  of  established  repufci- 
tion  is  not  liable  for  an  injurx-^ resulting  from  hidden  defects,  which  examina- 
tion by  the  purchaser  would  not  have  shown.  —  Gnmd  liapids,  etc.,  K.  Ct>.  v. 
Huntley,  Cent.  L.  J.,  Nov.  15.  1878,  p.  387. 

Defectioe  machinery —  Master  and  servant.  — If  the  master  knew,  or  with 

ordinary  care  could  have  known,  that  the  machinery  was  defective  nnd  dan- 
gerous, ho  is  answerable  for  injuries,  in  damages,  iiut  he  is  not  linble  if  the 
gervant  knew,  or  might  have  known,  the  defe<-t8,  by  the  exercise  of  oniina.-T 
cart^  and  prudence.  —  Quaid  v.  Cornwall,  Sup.  CL  Kv.,  WesL  Jur.,  Dec., 
1878,  p.  70y. 

Injui'ies  on  railways  —  Eoidence.  —  Opinions  of  persons  riding  in  c.ir«, 

not  experts,  are  not  evidence  of  the  speed  of  a  train.  But  the  opinion  of  % 
conductor  of  experience  is  evidence  of  the  fitness  of  the  tics  over  which  he 
runs  his  trains.  In  an  action  for  an  injury  alleged  to  have  m-curred  in  ron- 
sequencc  of  a  defective  condition  of  the  tnick,  evidence  of  defects  at  uthnr 
points  is  Inadmissible.  Evidence  of  the  great  value  of  the  cars  is  inadTui^ii- 
ble  to  show  the  likelihood  of  care  in  running  trains.  A  physician  culled  fo: 
the  purpose  of  an  examination  of  injuries  may  testify  concerning  thcui.— 
Gnmd  litipids,  etc.,  R.  Co.  v.  Huntley,  Cent  L.  J.,  Nov.  16,  1878, "p.  887. 

— /njw/'ie*  to  servant  —  Negligence  of  fellow-sercant,  —  When  two  persons 
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are  workinpf  for  the  same  master,  for  a  common  g^eneral  object,  there  is  no 
liability  upon  the  master  to  cither  of  them  for  iiijurics  resulting  from  the 
negligence  of  the  other,  though  the  Hctutil  piece  of  work  on  which  they  were 
engaged  is  not  the  same.  —  Charles  v.  Tavler,  Eng.  Ct.  App.,  Cent  L.  J., 
Dec.  6,  1878,  p.  451 ;  Ohio,  etc.,  R.  Co.  v.  Collam,  Sup.  Cl  Li(L,  Cent.  L.  J., 
Jan.  3,  1S79,  p.  12. 

Master's  liabilUy  for  stroanfa  negligence.  —  The  rule  of  respondeat  supe- 


rior cannot  be  invoked  except  where  the  relation  of  master  and  servant 
exists.  A  person  cannot  be  made  liable  for  the  acts  of  another,  with  whom 
he  has  contracted  to  perform  certain  work,  without  retaining  control  or  man- 
agement of  the  performance.  —  Carter  v.  Berlin  Mills  Co.,  Sup.  Ct.  N.  H., 
Cent.  L.  J.,  Dec.  20,  1878,  p.  492. 


See  NKOLiORh'CE. 


Nkootiablb  Paper.  —  Innocent  holder  for  value.  —  The  innocent  holder  of 
commercial  paper,  taking  il  for  value  before  maturity,  has  a  good  title,  which 
cannot  be  defeated  because  he  took  it  under  circumstances  which  ought  to 
excite  suspicion  in  the  mind  of  a  prudent  man.  —  Farrell  v.  Lovett,  Sup. 
Jud.  Ct.  Me.,  Cent  L.  J.,  Nov.  22,  ^878,  p.  411. 


—  Notes  payable  to  bearer.  —  A.  note  payable  to  bearer,  containing,  in  addi- 
tion, a  promise  to  pay  all  "taxes,  ana  charges  in  the  nature  thereof,"  etc., 
immediately  upon  their  asseisment,  \i  not  negotiable  paper.  —  Farquhar  v. 
Fidelity  Insunmce,  Trust,  and  Safe  Deposit  Co.,  U.  S.  Cir.  Ct,  Alb.  L.  J., 
Oct  25,  1878,  p.  830. 

—  W/uit  is  a  bona  fide  purch%ner — Secured  by  mortgage. — The  fact  that 
default  has  been  made  in  the  payment  of  interest  on  negotiable  paper,  and 
the  fact  of  endor.4ement  *•  without  recourse,"  are  not  sufficient  circumstances 
to  put  the  purchaser  of  such  paper  upon  his  gu:\rJ.  A  transfer  of  such 
paper,  secured  by  mortgage,  transfers  the  security  as  an  incident  without 
regard  to  equities  between  the  original  parties.  —  Kelley  v.  Whitney,  Sup. 
Ct  Wis.,  Cii.  Leg.  N.,  Dec.  21,  187rf,  p.  lOi. 


See  AOEXCY. 


Practice.  —  See  Acrioxs;  Appeal. 

Probate  M  vtters.  —  Marshilling  ansHs.  —  Decedent  *s  estate.  —  Where  a 
testator  devised  land  spccitiuallv,  leaving  a  residuary  estate  after  providing 
for  the  widow,  and  the  widow  elected  to  take  her  stjitutory  interest  in-^tead, 
it  was  hold  that  the  devisee  might  h  ive  the  assets  marshalled,  and  a  sufficient 
sum  set  apart  to  relieve  the  land  devised  of  its  burden  of  the  widow's  inter- 
est—  Gallagher's  Appeal,  Sup.  Ct  Penn.,  West  Jur.,  Jan.,  1879,  p.  62 J. 

See  Fraudulent  Conveyance  ;  Will. 

Bailroads.  —  Liability  for  vijuries  to  stosk  —  Double  damiges.  —  The  section 
of  the  Missouri  statute  making  railroai  companies  liable  for  double  the 
amount  of  dtim ages  occasi(»nod  by  a  failure  to  tenco  their  tracks  is  a  reason- 
able exercise  of  the  police  power,  and  is  valid.  —  Barrett  v.  Atlantic,  etc., 
K.  Co.,  Sup.  Ct  Mo.,  Cent  L.  J.,  Nov.  29,  1378,  p.  428. 

See  Negliqencb. 

Removal  of  Causes.  —  To  Federal  courts  —  Eoidenee  —  Bond  —  Sureties.  — 
Where  the  record  does  not  show  facts  to  justify  a  removal,  evidence,  by  affi- 
davit or  otherwise,  of  such  facts  must  be  produced.  An  tmveritied  petition 
is  not  such  evidence.  The  bond  for  costs  provided  for  by  the  statute  must 
be  by  sureties  approved  bv  the  state  court  —  Goddard  v.  Boston,  Sup.  Ct 
Kan.,  Alb.  L.  J.,  Dec.  28,  1878,  p.  612. 

Sales.  —  See  Fraud  and  Misrepresentation. 

Stockholders.  —  Liability  as  partners. — The  facts  that  the  general  agent 
and  the  linaacial  agent  of  a  corporation  are  the  only  stockholders  having  a 
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beneficial  interest;  that  the  corporation  had  no  meetings;  that  these  two 
a^nts  had  exclusively  managed  the  business,  and  had  conducted  affairs  as  if 
they  were  partners,  do  not  render  them  liable  on  corporation  paper  as  part- 
ners, there  being  no  pretence  that  plaintiff  had  dealt  with  them  as  partners.  — 
New  York  Iron  Co.  v.  First  National  Bank  of  Negaunee,  Sup.  Gt^  Mich^ 
Alb.  L.  J.,  Dec.  21,  1878.  p.  489. 

See  Corporations. 

Taxation.  —  State  tax  on  imported  goods  invalid,  —  A  tax  upon  the  smount 
of  sales  by  an  auctioneer  is  a  tax  on  goods  sold.  Where  sucli  a  tax  is  upom 
imported  goods  in  the  original  packages,  sold  for  the  importer,  the  tax  is 
void  as  laving  a  duty  on  imports. — Cook  v.  The  Commonwealth  of  Penn- 
sylvania, XJ.  ^.  Sup.  Ct,  Alb.  L.  J.,  Nov.  23,  1878,  p.  413. 

ToBT.  —  Inducing  sheriff  to  refuse  sufficient  bail — Measure  of  damagea^  —  A 
person  causing  another  to  be  arrested,  and  knowing  the  sufficiency  of  the 
oail  offered,  is  liable  in  damages  if  he  induce  the  sheriff  to  refuse  the  bail. 
But  the  expense  of  the  suit,  not  caused  by  the  refusal  of  bail,  cannot  be  in- 
cluded in  the  damages. — Gibbs  v.  Randlett,  Sup.  Ct.  N.  H.,  Alb.  L.  J.,  Jan. 

4,  1879,  p.  14. 

See  Nbolioencb  ;  Railroads  ;  Libel. 

Trade-Marks.  —  Federal  courts — Jurisdiction,  —  Congress  has  no  power 
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Creation  —  Deposit  in  savings-bank. — The  mere  entry  in  the  pass-book 
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cient, of  itself,  to  show  that  the  deposit  passed  to  C.  D. — Stone  v.  Bishop, 
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